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SUBJECT INDEX 


Arbitration Act (10 of 1940), S. 2 (a) — See 
also Ibid, S. 39 (Oct) 166 C 


——S. 2 (a) — Arbitration clause — Con- 
struction — Relevant clause in contract con- 
templating of parties, disputes and finality of 
decision — It is an arbitration agreement 

——S. 2 (a) — Existence of partnership — 
Dispute about — Can be decided by Arbitra- 


tor a & _ (Nov} 198 B 
——§, 3 — Claim for additional work is arbi- 
trable (Nov) 188 D 


——9s. 3 and 30 — Party participating in 


arbitration proceedings by filing counter, — 


producing material etc. — Cannot challenge 
validity of reference to arbitration 

(Oct) 172 C 
——S. 8 — See also Ibid, S. 30 (Sep) 141 


——Ss. 8 and 20 — Application filed under 
S. 8 — Both parties agreeing that applica- 
tion not maintainable — Applicant would not 


be precluded from making application under- 


S. 20 in ‘pending application under S. 8 


(Nov) 198 A 
——S. 13 — See also Ibid, S. 30 
(Oct) 160 A 
——S, 13 — Powers of Arbitrator 
(Aug) 124 A 


Ss, 13, 29, — Power of arbitrator to 
award interest —- Payment of interest award- 
ed by Arbitrator — Mode of (Aug) 124B 


——Ss. 13, 39 — Interference in appeal by 
High Court with decision of arbitrators 

(Oct). 148 A 
———Ss, 13, 19 — Power to award interest 

(Oct) 160 B 
———§. 13 — Arbitrator can decide the dis- 
pute as to construction of contract and 
matters regarding additional works 

(Oct) 160 C 
——S. 13 — Award of interest on the claim 
— Arbitrator empowered to grant. Case law 
discussed _ (Oct) 172 B 


——S. 14 — Duties of Arbitrator — Giving 

reasons for the conclusions not obligatory 
(Oct) 166 A 

——~-S, 20 — See Ibid, S. 8 (Nov) 198 A 


—~—§. 29 — See also Ibid, S. 13 

(Aug) 124 B; (Oct) 160 B 
——S§. 29 — Award of interest — Dispute 
relating to construction — Contract — Both 
parties claiming interest on their claims and 
counter-claims —- Arbitrator can award inter- 
est on damages suffered (Feb) 32 B 
——S. 29 — Grant of Interest on amount of 
interest —— Not permissible (Feb) 32 E 
——S. 29 — Jurisdiction of arbitrator to 
grant interest (Nov) 188 B 


- — Powers of 

































Arbitration Act (contd.) 

——Ss. 29 and 39 — Appeal against order 
refusing to set aside award — Cross objec- 
tion by respondent against order disallowing 
interest from date of decree — Maintainabi- 
lity (Nov) 188 
——~-S. 29 — Claim for future interest — No 
finding of lower Court on this matter — 
Claimant was entitled to future interest from 
date of decree till date of payment, when his 
claim was allowed (Sep) 140 B 
———S. 29 — Power of Arbitrator to grant 
interest —- Extent of (Oct) 166 B 
——S. 30 — See also 


(1) Ibid, S. 3 (Oct) 12C ` 
(2) Limitation Act (1963), S.5 (Nov) 188 i 
——S. 30 — Setting aside of award — Error 
on face of award — Award, a non-speaking 
one — Setting aside of award by referring 
to letter not incorporated in award is im- 
proper _ (Feb) 32 A 
—~—S. 30 — Misconduct — Arbitrator can- 
not be considered guilty of misconduct for 
not considering matter not raised 
i (Feb) 32 C 
——S. 30 — Error apparent on face of re- 
cord — Grant of sum higher than claimed 
on an item — It is error apparent on face of 
record (Feb) 32 D 
Ss. 30, 39 — Award ‘of arbitrator — 
Failure to assign reasons for decision does 
not amount to misconduct — Appellate Court 
(Sep) 140 A 
——-S. 30 — Award granting interest — Re- 
asons for granting interest not given — 
Award cannot be challenged (Nov) 188 £ 
——S. 30 — Failure of arbitrator to refer 
evidence produced by parties — Award is n 
invalid (Nov) 188 
—-~-S. 30 — Misconduct of Arbitrators 
When amounts to (Oct) 148 
—~—Ss. 30, 8 — Construction contract wit! 
Government — Arbitration clause — Spo 
inspection by Arbitrator — If amounts to 
misconduct (Sep) 141 
——Ss. 30 and 13 — Reference general in 
character — Award a non-speaking one — 
No document incorporated or made basis of 
award — Award cannot be set aside 
(Oct) 160 A 
——S. 37 — Limitation Act (1963), S. 12 — 
Period of limitation — When starts running 
(Oct) 172 A 





——S, 39 — See also 


(1) Ibid, S. 13 (Oct) 148 A 
(2) Ibid, S. 29 (Nov) 188 F 
(3) Ibid, S. 30 (Sep) 140 


——Ss. 39, 2 (a) — Plea as to lack of juris- 
diction of Arbitrator —- When can be raised 
(Oct) 166 C 
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Arbitration Act (contd.) 

——S. 39 (iv) — Application filed under Sec- 
tion 8 (2) and not under S. 20 — Section 39 
has no application — Appeal against order 
would not be maintainable (Jul) 104 A 


C, P. Tenancy Act (1898) 
See under Tenancy Laws. 


Civil Procedure -Code (5 of 1968), S. 9 — 
See Telegraph Act (1885), S. 7-B Qan) 11 
——S. 11 — Res judicata — Suit or appeals 
raising common issues for decision — Ap- 
peal against decree in one suit or appeal not 
barred on ground that appeal against decree 
in other suit or appeal was nòt filed 


(Feb) 23 A 
-——§. 11, Explanation VII — Effect of Ex- 
planation (Nov) 177 


——S. 20 — Cause of action — It arises at 
place where “offer igs accepted and payment is 
made (May) 76 
——S. 21 (2), O. 6, R. 17 — Plea of want of 
pecuniary jurisdiction should be raised at the 


earliest opportunity — Amendment to oust 


jurisdiction of Court should not be granted 
at belated stage (Sep) 142 
t  ——§. 60 (1) Proviso — See Ibid, O. 32, 
a R. 2 Expln. 1 {a) (Oct) 153 
<. ——Ș,. 99 — See Ibid, O. 1, R. 1 

- (Mec) 216 


——S. 102 — Suit for recovery of Rs, 617.07 


as tax dues — Suit cognizable by Courts of | 


. Small Cause — Second appeal cannot lie 


(Feb) 29 A 
—S. 141 — See Succession Act (1925), 
> 218 (Jul) 109 


aa. 1, R. 1; S. 99 — Joint suit by par- 
ties aggrieved by single action of defendant 
of cutting ridge and amalgamating of por- 
tions of plots of respective plaintiffs in his 
land — No .misjoinder — No objection 
raised in trial Court — Remand for trial of 
issue of ane ig unwarranted 

(Dec) 216 
——O. 1, R. 8. — Suit for permanent injunc- 
ton — Mandatory provisions of O. 1, R. 8 
(2) as to service of notice not followed — 
Decree liable to be set aside (Jan) 16 
——O. 3, R. 4 — Disposal of second appeal 
on certain undertaking of counsel for both 
sides by compromise — Effect (Apr) 58 B 
-—0O. 5, R. 20 — See Succession Act (39 of 
1925), S. 263, Expln. (a) (Dec) 222 
~——O. 6, R, 17 — Seo also Ibid, S. 21 (2) - 

(Sep) 142 
-——O. 6, R. 17 — Amendment introducing 
entirely new and alien facts sought at the 


A ‘\ stage of arguments — No evidence adduced 


on those facts by parties —- Amendment can- 
not be allowed (Jan) 12 


Civil P. C. (contd.) 

———Q, 6, R. 17 — Partition suit — Preli- 
minary decree passed — Plaintiffs seeking 
amendment of plaint and preliminary decree 
after a long gap thereafter —- Amendment re- 
fused (Oct) 157 
~——Q. 9, R. 13 — Ex parte decree — Ap- 
plication for setting aside — Sufficient re~ 
asons for absence, on date of trial, not shown 
by defendant -- Ex parte decree could not 
be set aside (Nov) 202 
——0. 20, R. 18 — See Tenancy Laws — 


` Orissa Consolidation of Holdings and Pre- 


vention of Fragmentation of Land Act (1972), 
S. 4 (4) Gan) 1 A ŒB) 
———-O. 21, R. 50 (2); O. 30, R. 10 — Ap- 
plicability of (Oct) 149 
——~Q, 22, R. 3 — Death of plaintiff during 
pendency of suit — Legal heirs substituted 
— Suit can be continued only on basis of 
original claim . (Apr) 63 
——O. 22, R, 4 (5) — Substitution of legal 
representative in civil suit —- Application for 
— Delay — Condonation of (Aug) 126 
—-——O. 30, R. 10 — See Ibid, O. 21, R. 50 (2) 

(Oct) 149 
——Q. 33, R. 2, Expln. 1 (a); S. 60 (1), Pro- 
viso — Application under O. 33, R. 2, Ex- 
planation 1 (a) to sue as indigent persons by 
weavers possessing tools of artisans, weaving 
material and getting daily wages — Main- 
tainability (Oct) 153 
——0. 41, R. 4 — See Succession Act (1925), 
S. 218 (Jul) 109 
~——O. 41, R. 22 — See Arbitration Act 
(1940), S. 29 (Nov) 188 F 
-——-Q, 41, R. 27 (1) (aa) and (b) — Deed of 
partition — Petitioner party to it — Original 
deed not. traceable — No attempt to produce 
certified copy before trial Court — Petitioner 
cannot be permitted to adduce it in appellate 
Court (Apr) 50 
—0O. 47, R. 1 — Consent Order — When 
reviewable (Dec) 212 


Companies Act (1 of 1956), S. 617 — See 
ea at —« Orissa Municipal Act 
(1950), S. 131 (Feb) 18 A 


Conduct of Election Rules (1961), Rr. 62 and 
63 — Recounting of votes — When can be 
gtanted (Aug) 128 D 
R, 63 — See Ibid, R. 62 (Aug) 128D 


Constitution of India, Art. 12 — State — 
Government Company — All shareg of Com- 
pany held by Government .— Whether in- 
strumentality of Government (Sep) 143 B 
———Art, 14 — Indian Medical Council Act 
(102 of 1956), S. 33 (j), Regulations under, 
pp. 8 and 9 — Orissa Government Prospectus 
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Constitution of India (contd.) 

for admission to Post Graduate Course in 
Medicine for 1978-79 —— Admission to Post 
Graduate Medical Course — Provision in 
prospectus — Known classification of clini- 
cal and non-clinical subjects not maintained 
— It amounts to discriminatory treatment — 
Article 14 is violated (Jul) 97 


———Arts. 14 and 226 —~ Admission to Post 
Graduate Medical Course — Writ petition 
by Medical Graduates — Direction to op- 
posite parties for allowing petitioners to 
undertake remaining two year period of post- 
graduate in different specialities sought — 
Petitioners held were not similarly situated 
as those in AIR_ 1981 Orissa 97 and could 
not be granted relief (Nov) 185 
-——Art. 16 — Public employment — Per- 
sons similarly situated as petitioner- treated 
favourably in the matter of retention in ser- 
vice — Action is hit by Art. 16 (conceded) 
(May) 70 B 

——Art. 226 — See also 
(1) Ibid, Art. 14 (Nov) 185 
_ (2) Co-operative Societies — Orissa Co- 
operative Societies Act (1963), S. 12 (6) 


(Jul) 112 A 

(3) Co-operative Societies — ne a 
operative Societies Act (1963), S 

(Oct) ce A 


(4) Drugs and Cosmetics Rules (1945), 
R. 64 (2), Proviso (Jun) 84 A, B 
(5) Panchayats — Orissa Gram Panchayat 
Act (1965), S. 146 (Mar) 40 
(6) Tenancy Laws — Orissa Estates Aboli- 
tion Act (1952), Chap. 2 (May) 68 
——Art. 226 — Ex-ruler not grantee of any 
Kharposh grant nor son of ex-ruler (peti- 
tioner) was grantee of Kharposh grant — 
State could not be called upon to make such 
grant for first time in favour of petitioner 
(Mar) 47 
Arts. 226 and 311 — Persons employed 
for specific periods —- Services of employees 
terminated at the end of the period — Em- 
ployees not entitled to issue of mandamus for 
‘continuing their employment (May) 70 A 
Art. 226 — Education — Withholding of 
result of candidate on allegation of adoption 
of unfair means — Conclusion reached on 
ground that answer of delinquent tallied with 
that of another candidate — Validity 
(Jul) 102 
——Art. 226 — Orissa Co-operative Societies 
Act (2 of 1963), S. 32 — Supersession of Co- 
operative Society under Orissa Act — Con- 
sent of Financing Bank obtained before 
ordering supersession — High Court would 
not interfere under Art. 226 (Oct) 154 -B 








Constitution of India (contd.) 


w—--Art, 245 — See Co-operative Societies — a 


Orissa Co-operative Societies Act (1963), Sec- 
tion 12 (6) Gul) 112 A 
-— Art. 254, Sch. 7, List 3 — Subject in 
concurrent list — Subsequent Central legisla- 
tion overrides previous State legislation ta 
the extent of repugnancy between the two 

- (May) 70 D 
~———-Art, 265 — See Municipalities — Orissa 
Municipal Act (1950), S. 290 (Feb) 18 B 
~——Art. 285 (1) — See Municipalities — 
Orissa municipal Act (1950), S. 131 


(Feb) 18 A 
mom Art 311 — See Ibid, Art. 226 

(May) 70 A 
-—-—Sch. 7, List 3 — See Ibid, Art. 254 

(May) 70 D 
Contract Act (9 of 1872),.S. 7 — See Ibid, 
S. 38 (Sep) 143 A 


SS. 38, 7 — Tender — Acceptance of — 
Tender accepted beyond time fixed by tender 
notice — Validity (Sep) 143 A 
-———-S. 55 — Suit for specific performance of 


contract — Non-mention of readiness and 
willingness in notice — Plaintiff if deprived 
of relief (Mar) 42 


~-—-S. 74 — Breach of contract — Damages 
~~ Penalty and liquidated damages —- Dis- 
tinction (Nov) 206 A 
CO-OPERATIVE SOCIETIES 
Orissa Co-operative Societies Act (2 of 


1963), S. 2 (c) — See Ibid, S. 32 (1) ` 


(Oct) 150 A 
-——S, 12 (0 — Amendment of Bye-laws of 
Society — Power of Registrar to impose 
amendment (Jul) 112 A 
———5S. 12 (6) — Notice calling for à General 
Body Meeting for consideration of proposed 
amendment not given — Opportunity of 
hearing not given to society before register- 
ing amendment — Order registering amend- 
ment liable to be quashed. (Orissa Co-opera- 
tive Societies Rules (1965), R. 14-A (1)) 
(Jul) 112 B 
~S, 28 — Election of Director of Co-ope- 
rative Bank — Rejection of nomination of 
candidate, by Deputy Registrar .— Vacation 
of rejection by Registrar — Fresh election 
could be held since the nomination became 


valid (Nov) 194 B 
———-§, 32 —.See also Constitution of India, 
Art. 226 : (Oct) 154 B 


~S, 32 — Supersession of Board of Direc- 
tors of Co-operative Society — Challenge on 
ground of denial of opportunity of hearing 
-— Evidence and. proof. (Constitution of 
India, Art. 226) (Oct) 154 A 
———Ss. 32 (1) and 2 (c) — Managing Com- 
mittee of Co-operative Society superseded — 


ł 


43 


i 
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Co-operative Societies -- Orissa Co-opera- 
‘tive Societies Act (contd.) 
Committee of Administrators appointed under 
S. 32 (1) (b) — Procedure under S. 32 (1) if 
need be followed (Oct) 150 A 
——S. 32 (1) and (2) — Managing Commit- 
tee of co-operative society superseded — 
Committee of Administrators appointed under 
S. 32 (1) (b) — Committee reconstituted by 
dropping some members -— He is not entitled 
to be heard before removal (Oct) 150 B 
——S. 68 — See Ibid, S. 109 (1) (e-1), G) 

l (Nov) 194 A 
——Ss. 109 (1) (e-1); (j), 68 — Election of 
Directors of Co-operative Bank — Rejection 
of nomination of candidate by Deputy Re- 
gistrar — Appeal against to Registrar — 
Maintainable (Nov) 194 A 
—Orissa Co-operative Societies Roles (1965), 
—R. 14-A (1) — See Co-operative Societies 
— Orissa Co-operative Societies Act (1963), 
S. 12 (6) ' (Jul) 112 B 
——R. 14-A (3) — See Co-operative Societies 
— Orissa Co-operative Societies Act (1963), 
S. 12 (6) Qul) 112 A 





DEBT LAWS 


—Orissa Money Lenders Act (3 of 1939), 
S. 18-B — Notification by State Government 
— Complidnce (Nov) 180 A 
—S. 18-B — Limitation Act (1963), Sec- 
tions 29 (2) and 5 —- Compliance with notifi- 
cation under S, 18-B by money-lender — Sec- 
tions 29 (2) and 5 do not apply — Delay can- 
not be condoned (Nov) 180 B 


Drugs and Cosmetics Rules (1945), R. 64 (2) 
— Cancellation of licence — Bias and mala 
fide — Proof Qun) 84 B 
-—R. 64 (2), Proviso — Constitution of 
India, Art. 226 — Suspension and subsequent 
refusal to grant renewal of licence without 


giving opportunity to be heard —~- Violation . 


of principles of natural justice 
EDUCATION 


—Orissa Education Act (15 of 1969), S. 4(4) 
— See Ibid, S. 7 (2) 
——Ss. 7 (2), 4 (4) — Applicability of S. 7 (2) 
— Educational institution existing prior to 
enforcement of Act — Section 7 (2) requiring 
approval of new Managing Committee of 
` School — Applies to such institution also 
(Aug) 120 A 
——S. 7 (2) — Requirement of S. 7 (2) is 
condition precedent - (Aug) 120 B 


(Jun) 84 A 





Electricity Rules (1956), R. 45 — Contract for 
execution of electrical work -- Contracior 


(Aug) 120. A . 
pre-estimated damage, i.e., liquidated damages 


Electricity Rules (confd.) 
did not have requisite certificate in terms of 
R. 45 — Rule 45 if could be invoked 
(Sep) 143 C 
Evidence Act (1 of 1872), Ss. 101 to 104 — 
Claim for damages_against Railway — Value 
of goods booked and loss sustained — Onus 
lies on plaintiff — Damage certificate help- 


ful only to limited extent (Jan) 9 
—S. 115 — See also 
(1) Arbitration Act (1940), S. 39 
a (Oct) 166 C 
(2) Constitution of India, Art. 14 (Jul) 97 


—S. 115 — Petitioner obtaining mark-sheet 
showing him as passed, by fraud — Head 
master subsequently issuing corrected mark- 
sheet — Corrected mark-sheet challenged — 
Petitioner whether can raise plea of estoppel 

(Jun) 91 
Hindu Law — Alienation — Joint family pro- 
perty — Transfer for legal necessity -— Onus 
to prove lies on transferee (Feb) 23 B 
—Joint family — Joint family property or 
self acquired property — Determination of 
— Test (Mar) 48 
——Joint family — Partition — Disruption 
of joint status — Entire coparcemary comes 
to an end — Shares of different branches are 
ascertained (Feb) 21 
——Partition — Joint family property — Suit 
for partition — Presumption — Presumption 
is in favour of plaintiff (Apr) 52 
Homoeopathy Central Council Act (59 of 


1973), S. 15 (3) (b) — See Orissa Homoeo- 
pathic Act (1957), S. 29 (b) 


HOUSES AND RENTS 


—Orissa House Rent Control Act (31 of 
1958), S. 7 — Suit for eviction — Bona fide 
requirement — Burden to establish same is on 
landlord (Jun) 81 





Interpretation of Statutes —~ See Road Trans- 
port Corporations Act (1950), S. 5 (1), (4) 
(Jan) 13 


Letters Patent (Pat.), Cl. 10 — New plea — 
Contentions that the imposition was-one of 


and not ‘penalty’ cannot be allowed for the 
first time to change basic foundation of the 
case at Letters Patent stage (Nov) 206 B 


Limitation Act (36 of 1963), S. 5 — See 
(1) Civil P. C. (1908), O. 22, R. 4 (5) 
2 (Aug) 126 
(2) Debt Laws — Orissa Money Lenders 
Act (1939), S. 18-B (Nov) 180 B 
(3) Motor Veliicles Act (1939), S. 110-A (3) 
Provisc (Aug) 118 B 


(May) 70 C- 


rarevacatratuonsnnuesii 


tr ee rm aen: 
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Limitation Act (contd.) 

——S. 5, Art. 119 (b) — Extension of pre- 

scribed period of limitation — Sufficient cause 
(Nov) 188 A 

——S. 29 (2) — See Debt Laws —. Orissa 

Money Lenders Act (1939), S. '18-B ' 


_ (Nov) 180 B 
— Arts. 64, 64 — Adverse possession of 
land — Plaintiffs in continuous possession 


from 1932 to 1963 on strength of unregister- 
ed sale deed — Plaintiffs are in adverse pos- 
session having perfect title to the land ` 
(Jun) 93 B 
——Art. 119 (b) — See Ibid, S. 5- (Noy) 188 
Medical Council Act (102 of 1956, S. 33 (J) 
— See Constitution of India, Art. 14 
$ R (Jul} 97 
Motor Vehicles Act (4 of 1939), S. 110-A — 
Claim petition — Failure to mention names 
of appropriate parties liable. to pay com- 
pensation — Petition cannot be dismissed on 
that ground | (Aug) 123 
——S, 110-A (3) Proviso — Application for 


compensation — Delay — Condonation — ` 


“Sufficient cause” (Aug) 118°B 
—S. 110-B — See also Ibid, S. 110-D 
(Nov) 203 A 
—S. 110-B and Orissa Motor Vehicles (Ac- 
cidents Claims Tribunals) Rules (1960), 
Rr. 16, 17, 19 —- Dismissal of claim petition 
for default — Validity = (Nov) 203 B 


—Ss. 110-D, 110-B — Order of Tribunal 
dismissing the claim petition on ground of 
default — Order not amounting to an award 
— Appeal not maintainable (Nov) 203 A 


——S. 116 — Rash and negligent driving — 
Inference — Principle of res ipsa loquitur 
(Aug) 118 A 


MUNICIPALITIES 


—QOrissa Municipal Act (23 of 1950), S. 73 — 
Govt. Resolution D/- 5-6-1978 — Municipal 
Schools upgraded as per resolution — .Ap- 
pointment and posting of teachers in such 
schools — Power lies with Municipal Coun- 
cil (May) 72 


——S§. 81 (2) — Orissa Local Fund Service ` 


Rules (1975), R. 3 (1) — State Govt. em- 
powered under R. 3 (1) to specify the posts 
of municipalities and not to specify munici- 
palities — Challenge to R. 3 (1) on ground of 
ambiguity —- Not permissible (Aug) 116 A 


—S. 81 (2), (3) — Orissa Local Fund Ser- 
vice Rules (1975), R. 10 —- State Government 


empowered under S. 81 (3) to exercise power 


to transfer — State Government prescribing 
authority by rules to exercise its power — 
Does not amount to sub-delegation 

(Aug) 116 B 


Municipalities — Orissa ‘Municipal -Act ` 
(contd.) 
—-S. 13] — Holding tax — impose OD - 
property belonging to Government Company - 
— Valid — Transfer of property from Gov- 
ernment to Government Company ‘—: Protec- 
tion under Art, 285 (1) of the Constitution 
not available ' . (Feb) 18 A 
—S. 147 D, Q) (e) ~~ Municipal Council 
— Enhancement of tax on holdings without 
notice — Enhancement unenforceable, (1967) 
BLIR 31, Dissented from (Feb) 29 B 
—S. 290 — Licence fee — Imposition of 
— Quid pro quo must exist —.It need not 
be cent per cent but should be substantial ` 
(Feb) 18 B 

— Orissa Municipal Rules oe a 534E — 
See Specific Relief Act (1963), S , 
l S 58 A 


Orissa Consolidation of. Holdings and Preven- 
tion of Fragmentation of Land Act (1 of 
1972) 

See under Tenancy Laws. 

Orissa Co-operative Societies Act 2 of 1389) 
See under Co-operative Societies, ” : 

Orissa Co-operative Societies Rules (1965) 
See under Co-operative Societies. 

Orissa Education Act (15 of 1969) 

See under Education. 


Orissa Estates Abolition Act (1: of 1952) 
See under Tenancy Laws. 
Orissa General Clauses Act (1 of 1937), S. % 
(26) & (28) — See Debt -Laws — Orissa 
Money Lenders Act (1939), S. 18-B 
(Nov} 180 A 
a 5 — See Tenancy Laws — Orissa 
Estate epotacn Act (1952), S. 3-A (1) 
(Jul) 106 
Orissa Gim Panchayat Act (1 of 1965) - 
See under Panchayats, 
Orissa Hindu Religious Endowments Act (2 of 
1952), Ss. 30 (1), (3); 41 (1) (c) — Succession 


-to hereditary trusteeship — Individual claim 


— Commissioner has no power to decide such 
claim — Section 41 (1) (c), not attracted . 

a (May) 78 
—S. 41 — Proceedings for declaration of 


- deity and its properties ag public —- Matters 


to be considered indicated (Oct) 158 B 
——S, 41, Proviso — Proceedings for decla- 
tation of deity and its properties as public — 


Burden of proof lies on person claiming deity 


and its properties as private (Oct) 158 A 
—S. 41 (1} (œ — See Ibid, S. 30 (1) (3) 
(May) 78 
Orissa Hoimosopattile Act (8 of 1957), Ss. 29 
(b) and 43 — Homoeopathy Central Council” 
Act (59 of 1973), S. 15 (3) (b) ~- Persons, 
not institutionally qualified, in service, by 
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Orissa Homoeopathic Act (contd.) 
virtue of S. 29 (b) of State Act — They do 
mot incur liability of being disqualified from 
holding. appointment arising out of S. 15 (2) 
of Central Act — Section 43 of State Act 
could not be relied on for termination of ser- 
vices of such employees (May) 70 C 
| =S. 43 — See Ibid, S. 29 (b) (May) 70C 
Orissa House Rent Control Act (31 of 1958) 
See under Houses and Rents. 
Orissa Land Reforms Act (16 of 1960) 
See under Tenancy Laws. 


Orisa Local Fund Service Rules (1975), 
R. 3 (1) — See Municipalities — Orissa 
Municipalities Act (1950), S. 81 (2) 
) (Aug) 116 A 
—-~~-R. 10 — See Municipalities — Orissa 
Municipalities Act (1950), S. 81 (2), (3) 
(Aug) 116 B 
Orissa Money Lenders Act (3 of 1939) 
See under Debt Laws. 


Orissa Motor Vehicles (Accidents Claims 
Tribunals) Rules (1960), R] 16 — See Motor 
Vehicles Act (1939), S. 110-B (Nov) 203 B 


——-R. 17 — See Motor Vehicles Act (1939), 


S. 110-B ; (Nov) 203 B 
R, 19 — See Motor Vehicles Act (1939), 
S. 110-B _ (Nov) 203 B 


Orissa Municipal Act (23 of 1950) 

See under Municipalities. 
Orissa Municipal Rules (1953) 

See under Municipalities. 
Orissa State Road Transport Corporation 
Rules (1967), R. 4 — See Road Transport 
Corporation Act (1950), S. 5 (1), (4) ` 

(Jan) 13 


PANCHAYATS 


—Orissa Gram Panchayat Act (1 of 1965), 


S. 109 — See Ibid, S. 146 (Mar) 40 
———-S$s, 146, 109 — Power to adjudicate dis- 
pute under S. 146 — Nature of — Natural 
justice — Violation of — Effect (Mar) 40 


Railways Act (9 of 1890,), S. 78-A — See Evi- 
dence Act (1872), Ss. 101 to 104 (Jan) 9 


Registration Act (16 of 1908), S. 49 — See 
Tenancy Laws — C. P, Tenancy Act (1898), 
S. 46 (5) (Jun) 93 A 
Representation of the People Act (43 of 1950), 
5, 123 (3) — Corrupt practice — Describing 
symbol of Mahila as “Maa” — Does not 
amount to corrupt practice (Aug) 128 A 
S, 123 (4) — Corrupt practice — Proof 
of — Burden, on whom lies (Aug) 128 B 
S, 123 (7) — Corrupt practice envisaged 
by section — Proof of (Aug) 128 C 
1981 (Orissa) Indexes/1 (2) (4 pp.) 


Road Transport Corporations Act (64 of 
1950), Ss. 5 (1), (4) and 44 — Orissa State 
Road Transport Corporation Rules (1967), 
R. 4 — The amended Rule is not retrospec- 
tive in effect — ‘Retrospective’, meaning of 
(Jan) 13 
—S. 44 — See Ibid, S. 5 (1), (4 (Jan) 13 
Specific Relief Act (47 of 1963), S. TO — See 
Contract Act (1872), S. 55 (Mar) 42 
——S. 34, Proviso — Suit for mere declara- 
tion as to right — When barred — Words 
‘further relief? — Meaning of | (May) 74 
——S. 38 — See also Civil P. C. (1908), O. 1, 
R. 8 (Jan) 16 
—S. 38 — Suit foe relief of injunction — 
Suit not to be allowed unless -plaintiff estab- 
lishes material injury (Apr) 58 A. 


Succession Act (39 of 1925), S, 218 — Civik 
P. C. (1908), $. 141 and O. 41, R. 4 — Ap» 
peal against a decree against one of the re- 
spondents —— Appeal abates as a whole 

. (Tul) 10% 
——Ss. 263, Explanation (a); 283 (1) (c) and 
295 — Civil P. C. (1908), O. 5, R. 20 — 
Grant of probate of will — Considerations 
—.Service of notice on claimants essential — 


Substituted service under O. 5, R. 20 — 
Validity (Dec) 227 
—S. 283 (1) (c) — See Ibid, S. 263, Ex- 
planation (a) (Dec) 222 


—S, 295 — See Ibid, S. 263, Expln. (a) 
(Dec) 222 


Telegraph Act (13 of 1885), S. 7-B — Arrears 
of telephone bills — Recovery of — Civil 
Courts: jurisdiction to entertain it stands 
ousted - Jan) IF 


TENANCY LAWS 


—C. P. Tenancy Act (11 of 1898), S. 46 (5? 
— Bar under — Occupancy holding ef land 
by father of defendant — Transfer by un- 
registered sale deed in favour of predecessor- 
in-interest of plaintiffs — Title cannot be 
transferred to the plaintiffs (Jun} 93 A 


—Orissa Consolidation of Holdings and Pre- 
vention of Fragmentation of Land Act (21 of 
1972), Ss. 3, 4 — Abatement — Effect of — . 
Suit does not revive on closure of consolida- 
tion proceeding. AIR 1979 Orissa 159, Over- 
ruled (Jan) 1 B (EB) 
—Ss. 3, 4 (4) — Suit for declaration of 
title —- Defendant claiming title on basis of 
sale deed — Plaintiff alleging sale deed as 
sham, void, inoperative — Commencement of 
consolidation operation — Suit abates 

(Apr) 6% 
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Tenancy Laws — Orissa Consolidation of 

Holdings & Prevention-of Fragmentation 
‘of.Land Act (contd) _ 

—S. 4 — See Ibid, S. 3 (Jan) 1 B (FB) 

——S. 4 (4) — See also Ibid, S. 3 (Apr) 61 


——S. 4 (4) — Final decree proceeding in’ 


suit for partition and appeal arising there- 
‘from — Do not abate under S. 4 (4) 
(Jan) 1 A (ŒB) 
—Orissa Estates Abolition Act (1 of 1952), 
———-§, 2 (00) — See Ibid, S. 3-A ()° 
(Jul) 104 
——Ss. 3-A (1), 8 (3), 2 (00) and Ss. 13-1 (1) 
«and 13-K (b) (after repeal by Act 33 of 1970) 
— Estate of Lord Jagannath declared as ‘trust 
estate under Chap. II-A before repeal — 
Vesting of, in State by notification under Sec- 
‘tion 3-A (1) after repeal of Chap. H-A — 
“Section 5 of. Orissa General Clauses Act is 


‘not attracted (Tul) 106 
ae 8 (3) —- See Ibid, S. 3-A (i) 

(Jul) 106 
eles 13-I (I) — See Ibid, S. 3-A (i) 

(Jul) 106 
-——-§, 13-K (b) — See Ibid, S. 3-A (i) 

(Jul} 106 
——S. 31 (1) — Publication of compensation 


zassessment roll — Registered notice of pub- 


Tenancy Laws 


| —. Orissa Estates Abolition 
Act (contd.) f 


lication not given to intermediaries —- Re- 
opening of case by Compensation Officer — 
proper (Jun) 83 A 
——-S. 31 (1) — Compensation — Draft at- 
sessment roll — Default in its publication —~ 
If questionable .. (Jun) 83 B 


-~-~Chap. II — Consolidation Authorities re- 
cording land held by owner in occupancy 
right in the names of opposite parties with- 
out investigating and without giving op- 
portunity of being heard to owner —- Order 
is not valid (May) 68 


—Orissa Land Reforms Act (16 of 1960), 
S. 23 — Applicability — Provision being of 
penal nature would not have retrospective 
effect (Nov) 196 


Torts — Negligence — See Motor Vehicles 
Act (1939), S. 116 (Aug) 118 A 


Words and Phrases — ‘Retrospective’ mean- 
ing of — See Road Transport Corporation 
Act (64 of 1950), S. 5 (1) @ (Jan) 13 
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AIR 1981 ORISSA 1 
FULL BENCH 


RN, MISRA, K. B. PANDA AND 
P. K. MOHANTI, JJ. 


Srinibas Jena and others, Appellants 
v. Janardan Jena and others, en 
dents. 


First Appeal No. 33 of 1968, D/- 12-8- 
1980.* 


{A) Orissa Consolidation - of Holdings 
and Prevention of Fragmentation of Land 
Act (21 of 1972), S. 4 (4) — Final decree 
proceeding in suit for partition and ap- 
peal arising therefrom — Do not abate 
under S. 4 (4). 


A final decree proceeding cannot be 
considered to be either a suit or a pro- 
ceeding of the nature . contemplated by 
S. 4 (4). The language used by the legis- 
lature is “a suit or proceeding for decla- 
ration of right or interest in land”. The 
use of the preposition “for” signifies that 
declaration of right or interest in land 
must be directly involved in the suit or 
proceeding. Declaration of right or in- 
terest in land is not directly involved in 
a final decree proceeding. A final decree 
proceeding cannot abate under Sec. 4 (4). 
The word “appeal” which has been used 


in Section 4 (4) obviously does not in- 


clude an appeal arising out of a final de- 


cree as.the same does not declare the 


right or interest of the parties, but is 
concerned only with’ certain matters per- 





*From decision of D. Hota, Sub-J., Ken- 


drapara, D/- 28-11-1967. 


IX/JX/E730/80/DHZ | 
1981 Orissa/1 I G—40 . 





taining to what has already been declar- 
ed. Pendency of appeal against the final 
decree cannot take away finality of the 
preliminary decree which had determin- 
ed the right, title and interest of the 
parties. If the preliminary decree had be- 
come final and conclusive, it is not open 
to the Consolidation Authorities to re- 
open the matter and come to a different 
conclusion. The legislature never intend- 
ed to deprive a party of the fruits of 
the decree which has already become 
final. (1979) 47 Cut LT 488, Approved; 


ATR 1972 All 67, Rel on. 


(Paras §, 8, 10, 26) 


(B) Orissa Consolidation of Holdings 
and Prevention of Fragmentation of Land 
Act (21 of 1972), Ss. 3, 4 — Abatement — 
Effect of — Suit does not revive on 
closure of consolidation proceeding — 
AIR 1979 Orissa 159 Overruled. 


The. effect of abatement is that the suit 
is completely destroyed and wiped out of 


_@xistence and the status quo as existing 


prior to the institution of the suit comes 
into operation. Where in addition to the 
relief for declaration of right or interest 
in land, certain ancillary relief, such as, 
recovery of damages or mesne profits is 
asked for,. the suit shall only abate so far 
as relief for declaration of right or in- 
terest in land is concerned, and so. far as 
the ancillary reliefs are concerned the 
suit shall be kept pending for decision 


‘on the ancillary reliefs in conformity - 


with the decision of the ‘consolidation > 
authorities after closure of the consolida- - 


. tion operations. If a party succeeds in 


establishing his title, after the closure of 
the consolidation a it would ve 


2 Ori. 


open to it to ask for adecree for damages 
or mesne profits, But the position is dif- 


- - ferent where the whole suit involves 


only declaration or right or interest in 
land. In such cases, the entire suit shall 
Stand abated. The provisions of S. 4 
are controlled by S: 31 and hence the suit 
. once abated cannot be revived for a 
fresh adjudication of right or interest in 
land. Once a suit abates upon notification 


under S. 3 being issued, it does not re-. 


vive upon closure of the consolidation 


proceedings. (1979) 47 Cut LT 494, Ap- 


proved; AIR 1979 Orissa 159, Overruled. 


_ Cases Referred: 


AIR 1979 Orissa 159 13, 21, 25 
(1979) 47 Cut LT 488 11, 30 


(1979) 47, Cut LT 494 18, 25 
AIR 1979. Pat 250 (FBJ- 

AIR 1974 SC 1920 21, 23 
AIR 1972 All 67 11, 30 
1969 SC (N) No. 144 P. ioi ` 19 
1969 SC (N) No. 422 P. 269 19 
AIR 1968 SC 714: 1988 AU LJ 46 19 
AIR 1964 SC 743 | 14 
ATR 1963 SC 992 ` 9, 30 
AIR 1957 SC 628 | © 4 
AIR 1953 SC 33 l 18 
AIR 1940 Pat 204 7 
AIR 1929 Cal 689 (FB) 7 


‘D. C. Sahu, -for Appellants; P. Kar; 
G. C. Jena; R. M. Mohanty; D. Satpathy; 
S. Misra (No. 1); R C. Patnaik and 
A. K. Tripathy and R. K. Mohapatra and 
S. S. Mohanty (Amicus Curiae), for Re- 
spondents, 


P. K. MOHANTI, J.:-—— This appeal is 
directed against a final decree for parti- 
tion. 

During the pendency of the appeal, the 
lands in dispute came under the conso- 
lidation operations on the publication of 
a notification issued under sub-sec, (1) 
of Section 3 of the Orissa Consolidation 
of Holdings and Prevention of Fragmen- 
tation of Land Act, 1972 (hereinafter re- 
ferred to as the ‘Act’). On 19-10-79, the 
appellants filed a petition for an order 
of abatement of the appeal under S. 4 (4) 
of the Act. The prayer was resisted by 
the respondents on the grounds that a 
final decree `. pro is not covered 
under Section 4 (4) of the Act and that 
the rights of the parties having already 


been declared by a preliminary decree 


there ‘could be no abatement of the suit. 
A Division: Bench of this Court referred 
the matter to a Full Bench for decision 
on the question of abatement, 


Srinibas v. Janardan (FB) 


(Paras 19, 20, 22, 26) 
logical Paras 


ALR 

2. The main question for considera- 
tion is whether an appeal against a final 
decree can abate under Section 4 (4) ol 
the Act upon publication of the notifica- 
a issued under Section 3 (1) of the 


3. The relevant provisions of Sec. 4 
of the Act are. reproduced below for 
ready reference: 


“Sec, 4. Effect of notification. Upon the 
publication of the notification issued 
under sub-section (1) of Section 3 in- the 
Official Gazette, the consequences as 
hereinafter set forth shall subject to the 
provisions of -this Act, ensue in the con- 
solidation area till the publication of no- 
tification under Section 41 or  sub-sec- 
tion (1). of Section 5 as the case may be— 

(1) to (3) ssesseressssese 

” (4) every sult and proceedings for de- 
claration of any right or interest in any 
land situate within the consolidation area 
in regard to which proceeding could be 
or ought to be-started under this Act, 
which is pending before any Civil Court, 
whether of the first instance -or appeal, 
reference or revision shall, on an order 
being passed in that behalf by the, Court 
before which such suit or proceeding is 
pending, stand abated: 

Provided that no such order shall be 
passed without giving the parties con- 
cerned an opportunity of being heard: 

Provided further that on the issue of 
a notification under sub-section (1) of 
Section 5 in respect of the said area - or 
part thereof, 

(a) every order passed by the . Court 
under clause (4) in relation to the lands 
situate in such area or part thereof, as 
the case may be, shall stand vacated; and 

(b) “all such suits and proceedings as 
are referred to in clause (3) or clause 
which relate to lands situate in 
area or part thereof, as the’ case may A 
shall be proceeded with and disposed of 
in accordance with the law as if they 
had never abated. 


Provided also that such abatement 
shall be without prejudice to the- right 
of the person affected to agitate the right 
or interest which formed. the subject- 
matter of the said suit or proceedings, 
before the proper Consolidation Au- 
thority in accordance with the provisions 
of this Act or the Rules made there. 
under.” 

4. In view of the above provisions, 
the following conditions must be satisfled 
for a suit or proceeding to abate: ~ 
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: (1) it must be for declaration of any 


Tight or interest in in ‘any land situate with- 
in the consolidation area. 


(2) it must be for declaration of Tight 
‘or interest in land in regard to which 

proceedings could be or ought to be 
started under the Act. ` 

(3) it must be pending on the date of 
publication of the notif ition under Sec- 
tion 3' (1) of the Act b ‘ore any Civil 
Court, whether of the tirst instance or 
appeal, reference or. revision. 

(4) the Civil Court before. which the 
suit or proceeding is pending must pass 
an order of abatement after giving the 
parties an opportunity of being heard, 

§. Now the question arises whether a 
final decree proceeding can be character- 
ised as a “suit or proceeding for decla- - 
ration of right or interest in any land” 
and thus falls within the purview of Sec- 
tion 4 (4) of the Act. In our opinion, a 
final decree proceeding cannot be con- 
sidered to be either a suit or a proceed- 
ing of the nature contemplated by that 
provision. The language used by the 
a suit or proceeding for 
declaration of right or interest in land.” 
The use of the preposition “for” is sig- 
nificant. It signifies that declaration of 
right or interest in land must be directly 
involved in the suit or proceeding. De- 
claration of right or interest in land is 
not directly involved in a final decree 
proceeding. i. eee a 
o 


Dood dk every dall id Gee Gon io 
respect of declaration of right or interest 
m any land......... shall be sta stayed and no 
hew suit and proceeding of the above 
nature shall be instituted. “But the 
words ‘in respect. of were omitted from 
the Act and were substituted by the 
word ‘for’, Scope of a proceeding in in res- 
pect o of declaration of right or interest in 
land is wider than that of a 

for declaration of right or interest. On 
the language used by the legislature, we 
are compelled to take the view that å 
final decres proceeding cannot abate 
under Section 4 (4) of the Act. 

6. A final decree proceeding does not 
originate in itself, but follows a prelimi- 
nary decree passed in a suit. The final 
decree proceedings start only after deter- 
asi of the rights. and interests of 

the parties in relation to land, Under the 
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- provisions of Order, 20,: Rule 18, C.P.C. 


the preliminary decrée. declares the rights. 
of the parties interested in the property. 

The final decree proceeding is to. enforce 
what has already been decided, which 
may even mean that it.excludes declara- 
tion, of right and interest in land which 
has already been declared by the preli- 

minary decree. The final decree proceed- 
ings only relate to matters. which are 
provided in the preliminary decree as to 
physical division or as to an account for 
mesne profits but do not. relate to the- 
decision of any substantive rights ee me 
parties as to title to properties. 


7. The relation of a preliminary de- 


cree to a final decree was considered by 


C. J. in the. Full Bench case of 
Taleb Ali v. Abdul Aziz; AIR 1929 Cal 
689, and it was. held that the function of 
the final decree is merely to re-state and 
apply with precision what the prelimi- 
nary decree has ordained and that the 
final decree is not only based on but is 
also controlled by the preliminary de- 
cree and cannot travel beyond it. This 


-principle was followed by the Patna High 


Court in the case of Banwari Lal v, 
Shaikh Shukrullah, AIR 1940 Pat.204. - 


8. The word a which has 








right or interest of the parties, but 
concerned only with certain matters 
taining to what has already been decl 
ed. Pendency of appeal against the final 
decree cannot take away finality of 
preliminary decree which had determin- 
ed the right, title and interest of the par- 
ties, 


9. The preliminary decree passed in 
the present suit stands final and con- 
clusive between the parties as it was not 
challenged by way of appeal. Under 
Section 97 of the Code of Civil Procedure 
where a party aggrieved by a prelimi- 
nary decree does not appeal from it, he 
is precluded’ from disputing its correct- 
ness in any appeal which may be pre- 
ferred from the final decree. Construing 
the provisions of Section 97, C.P.C. the 
Supreme Court in the case of. Venkata 
Reddy v. Pethi Reddy, AIR 1963 SC 992 
es as follows: 

This thus clearly imdi- 
a that as to the matters. covered by 
it, a preliminary decree is. regarded as 
ee the final decision of the court 
passing that decree,” ; 
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a ‘Was further ‘obsérved: . ae 
A preliminary - deeree i 
an it is in a mortgage suit or a 
partition suit, is not a tentative decree 
‘but must, in so far as the matters dealt 
with by it are concerned, be regarded 
as conclusive. No doubt, in suits which 
contemplate the making ‘of two decrees 
a preliminary decree and a final decree— 
‘the decree which would be executable 
would be the final decree. But the final- 
ity of a decree or a decision does not ne- 
cessarily depend upon its being execut- 
able. The legislature in its wisdom has 
. thought that suits of certain types should 
be decided in stages and though the suit 
in such cases can be regarded as fully 
and completely decided only after a final 
decree is made, the decision of the Court 
arrived at the earlier stage also has a 
finality attached to it........ as 


10. If the preliminary decree had be- 
come final and conclusive, it is not open 
to the Consolidation Authorities to re- 
open the matter and come to a different 
conclusion. The legislature never intend- 
ed to deprive a party of the fruits of the 
decree which has already become final. 
It is a widely accepted principle of law 
that there would be no taking away of 
rights of citizens by implication and 
whenever the legislature intends to dis- 
turb or affect such rights clear provision 
is made. In case the legislature really 
intended that final decree proceedings 
would abate, provision could have been 
made for the consolidation authorities to 
continue the final decree proceeding so 
that the decree was not disturbed and 
the consolidating process could also work 
out and keeping the preliminary decree 
in view allotments could be made giving 
effect.to the Act. 

11. In view of our above discussions, 
we give our full assent to the view ex- 
pressed by one of us in the case of 
Nayanasundari Bewa v. Subash Chandra 
Behera, (1979) 47 Cut LT 488 that a final 
decree proceeding is not a proceeding as 
contemplated under sub-sec. (4) of S. 4 of 
the Act and hence it cannot abate. This 
view gains support from a decision of 
Le Allahabad High Court in the case of 

dra Pal Singh v. Ram Pal Singh, AIR 
1972 All 67. 


12. We may, however, observe that it 
is not without some hesitation that we 
have come to the above conclusion. While 
the scheme of the Act is to consolidate 
the fragmented holdings, the object of 

a-final decree proceeding is to divide- the 
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' langs into fragments. This: appears to be > 
saa? an anomalous position; which, in. our 
Opinion requires legislative intervention. 


We would commend such a situation for 
consideration of the State Government so 


that such anomalous situations are not 


permitted to arise. 

13. It is now to be seen what is the 
effect of abatement. There, is divergence 
of opinion between two learned Judges 
of this Court on the question as to whe- 
ther on an order of abatement being 
passed, the suit is completely destroyed 
and wiped out of existence for all times 
to come or whether the suit remains in 
abeyance during the consolidation opera- 
tion. While one of us (P. K. Mohanti, J.) 
in the case of Puni Bewa v. Ananta 
Sahoo, (1979) 47 Cut LT 494 took the 
view that the -effect of abatement is to 
destroy or take away the jurisdiction of 
the Court and that the suit once abated 
cannot be revived after closure of the 
consolidation operation, Mr. Justice 
Acharya took the contrary view in AIR 
1979 Orissa 159 (Adhikari Gopinath Das 
v. Nirmal Chandra Mohanty). 


14, Ordinarily the Parliamentary his- 
tory of the provisions of a section of the 
statute is not admissible to construe its 
meaning, but where it has undergone 
changes it is of great assistance in the 
matter of interpretation. In the case of 
R. M. D. Chamarbougwalla v. Union of 
India, AIR 1957 SC 628 (Para 6) it was 
observed as follows:— 

E To decide the true scope of the 
present Act, therefore, we must have re- 
gard to all such factors as can legiti- 
mately be taken into account in ascer- 
taining the intention of the legislature, 
such as the history of the legislation and 
the purposes thereof, the mischief which 
it intended to suppress and the other 
provisions of the statute and construe the 
language of Section 2 (d) in the light of 
the indications furnished by them.” 

In the Central Bank of India Ltd. v. 
Rajagopalan, AIR 1964 SC 743, before 
dealing with the question of construction 
of Section 33-C of the Industrial Disputes 
Act, the Supreme Court considered it to 


be material to refer’ to the legislative 


history of the section. 


15. In the original Bill, provision was 
made for stay of pending suits, but the 
Select Committee was of the opinion 
that the suits should stand abated ‘in the 
interest of the progress of consolidation 
work and that the disputes with regard 
to. right or interest could better be. re- 
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ferred before the poniselidation authorities 
‘who shall have power to hear. and dis- 


‘pose them of in accordance with the pro- 


visions of the Act and the Rules made 
thereunder. Accordingly, paragraph (4) 
of Clause 4 of the Bill was re-drafted 
and the words “stand abated” were used. 
Change of wording denotes a change of 
‘intention. The alteration in the language 
must *be taken to have been made deli- 
berately. In the Bill there was a provision 
to paragraph (4) of Clause 4 which sug- 
gested that suits and proceedings stayed 
under this paragraph would be disposed 
-of after the issue of the notification 
under Clause 42 (corresponding to Sec- 
tion 41 of the Act). That proviso was 
amitted from the Act and another pro- 
viso was inserted entitling the person af- 
fected by the abatement to agitate. the 
right or interest which formed the sub- 
ject-matter of the pending: suit, before 
‘the consolidation authorities in accord- 
ance with the provisions of the Act and 
the Rules. The ancestry of the provision 
‘Strongly suggests that the intention was 
to terminate the suit completely and to 
confer exclusive jurisdiction on the con- 
solidation authorities. 


16. ‘Stay’ and ‘abatement’ are pr 
synonymous, Abatement means an entire 
overthrow by destruction of a suit while 
stay is a temporary suspension of fur- 
ther proceedings in the suit. “Abate” is a 
generic term derived from the French 
work “Abattre” and signifies to quash, to 


beat down or destroy. According to. 


Black’s Law Dictionary, Fifth Edition, 
“abate” means to throw down, to beat 
down, destroy, quash. The same meaning 
is given in the Venkataramaiya’s Law 
Lexicon and Legal Maxims, Second Edi- 
tion. According to Prem’s Judicial Dic- 
tionary, 1964 Edition, Volume I, in Civil 
Law and abatement of a suit is a com- 
plete termination of it. According to 
Words and -Phrases, (Permanent Edition), 
to abate a suit is to put an end to its 
‘existence. 

17. In deciding the true scope. and 
effect of the relevant words in any sta- 
tutory provision, the context in which 
the provision has been made, and the 
policy underlying the statute assume re- 
levance and become material, The whole 
object of the provision of Section 4 (4) 
of the Act is to oust the jurisdiction of 
the ordinary Civil Courts for the 
tion of the consolidation operations. Ad- 
judication of right or interest by, the con- 
. Sojidation . authorities - was. , considered 
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dura- 
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decision which’ had to. be taken in order 


_té enable the. consolidation operations to- 


be finalised’ within a reasonable time. In 


‘order to achieve this object, the legisla- 
` ture in its wisdom and experience .pro- 


vided for abatement of suits under Sec- 
tion 4 (4). of the Act. The view of the 
legislature appears to be that the scheme 
of consolidation would be inordinately 
delayed if ordinary Civil Courts were to 
decide the questions of right or interest 
relating to land. It is well known that 
civil litigation usually takes a long time 
to come to an end and the Htigants feel 
completely desperate. If this were to be 
permitted, consolidation proceedings ran 
the risk of being held up for an indefi- 
nite period. It is with this end in view. 
that the word “abate” has been used. The 
third proviso to Section 4 of the Act lays 
down that abatement of a suit shall be 
without prejudice to the right of the per- 
son affected to agitate the right or inter- 
est which forms subject-matter of the 
suit or proceeding, before the proper con- 
solidation authority in accordance with 
the provisions of the Act or the Rules 
made thereunder. That is why in respect 
of most of the -matters that abate, provi- 
sion has been made conferring jurisdic- 
tion on the consolidation authorities to 
deal with. Finality is attached to the 
decisions of the appellate authority and 
the revisional authority under the Act 
as provided in Sections 12 and 36 (2). 
Section 36 (2) specifically provides that 
all orders passed under this section shall 
be ‘final and shall not be called in ques- 
tion in any court of law. Section 51 bars 
the jurisdiction of the Civil Court to 
entertain any suit or proceeding in res- 
pect of any matter. which the consolida- 
tion authorities are competent to decide. 
Sections 4 and 51 are integral’ parts of 
the same scheme, namely, that declara- 
tion of rights and interests has to be 
done under the Consolidation Act and 
nowhere else. Section 4 covers pending 
suits and proceedings while Section 51 
forbids entertainment. of suits and pro- 
ceedings to that end. Thus, it is abun- 
dantly clear that the consolidation auth- 
orities have been vested with exclusive 
jurisdiction to decide right and interest 
in land during the consolidation opera- 
tions and the civil court’s jurisdiction has 
been taken away. 

18. Once the parties work out their 


rights before the consolidation authorities 
and exhaust. their remedies under _ 


the . 
» - 
Yoa 
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Act, they cannot re-agitate the same 
questions over again in the civil court, 
` -Those questions: stand finally concluded 
by the decision of the consolidation au- 
thorities. The rule of res judicata is 
founded on the principle that a matter 
_.. which has been litigated between the. par- 
- ties and finally adjudicated should not 
be allowed to be re-agitated between the 
same parties. It has, therefore, to be held 
that a decision of the consolidation au- 
thorities on questions of right, title . and 


‘interest which are matters within their 


jurisdiction would operate as res judicata 
and that being so, the civil court will 
have no jurisdiction to hear and decide 
the suit afresh in the case of Smt. Raj 
_ Lakshmi Dasi v. Banamali Sen, AIR 1953 
SC 33 their Lordships held 

“a plea of res judicata on general prin- 
ciples can be successfully taken in res- 
pect of judgments of courts of exclusive 
jurisdiction like Revenue Courts, Land 
Acquisition Courts, Administration Courts 
ete.” 


Section 47 of the Act Ieys down that all 
authorities hearing an application, appeal 
or revision under any of the provisions 
of the Act shall do so as Revenue Courts. 
Therefore, there is no question of the 
abated suit being revived after closure 
- of the consolidation operations, . 

_ 19 In the case of Ram Adhar Singh 
v. Ramroop Singh, AIR 1968 SC 714 a 
suit for recovery of possession was filed 

-by the appellant. It was decreed by the 
trial court and the decree was affirmed 

. by the appellate court as well as by the 

High Court in. Second Appeal. Special 

leave to appeal to the Supreme Court 

was granted to the appellant under Arti- 
cle 136 of the Constitution. Thereafter, 
the notification under Section 4 of the 

U. P. Consolidation of Holdings Act, 1953 

“was issued bringing the land in dispute 

‘under consolidation operation. The appel- 

lant filed an application praying for an 

order of abatement in view of Section 5 

of that Act which corresponds to Sec- 

tion 4 of the Orissa Act. The appeal 
pending before the Supreme Court was 
disposed of as having abated under Sec- 
tion 5 of the U. P. Act. In the case of 

_ Sukharam Singh v. Smt. Harhbeji, (Civil 

Appeal No. 236 of 1966 disposed of on 

7-269) their Lordships of the Supreme 

Court held that the appeal before the 

Supreme Court could not be proceeded 

with since the suit out of which it had 

arisen was declared to have abated under 

: 8. 5§ of the U. P, Consolidation of Hold- 
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ings Act, The appeal before the Supreme 
Court was taken to have become infruc- 


tuous along with the abatement of the | 


suit (see 1969 SC (Notes) Item 144 af 
p. 101). In the case of Bhola Nath Rai v, 
Vishwanatha Rai (Civil Appeal No. 536 
of 1966 disposed of on 27-2-69) the Sup- 
reme Court similarly held that upon 
notification under Section 4 of the U. P. 
Act being issued, the suit got abated and 
the appeal before the Supreme Court be- 
came infructuous (see 1969 SC (Notes) 
Item 422 at p. 269). Thus, the effect 
abatement is that the suit is completely 
destroyed and wiped out of n: 
and the status quo as existing p 
the institution of the suit comes “into o 
eration. 


20. There may be composite suits 
where two reliefs, namely, one relating 
to. right or interest in land and some 
other independent or ancillary relief may 
be prayed for. In those cases abatement 
of the Whole suit would lead to clear in- 
Justice. In our opinion, where controversy 
in a suit relates to right or interest in 
land and certain independent relief un- 
connected with the declaration of right 


‘or. interest, the suit shall partially abate 


so far as the relief for declaration of 
right or interest only is concerned, and 
it will be proceeded with for determina- 
tion of the other independent claim or 
claims, But where in addition to the 
Hef for declaration of right or interest! 
in land,- certain ancillary relief, such as, 
recovery of damages or mesne profits is 
asked for, the suit shall only abate 

far as relief for declaration of right- or 










consolidation proceeding’ it 


ages or mesne profits. But. the „position 
is different where the whole suit involves 
only declaration of Tight or interest 
land. For instance, in a suit for 
sion the Court will have necessarily . 
adjudicate upon the right or interest ot 
She cee daah te i 
taking into account the claim of the 
fendant. In such cases, the entire suit 
shall stand abated. : 


` 24 In AIR 1979 Orissa 159, Mr. Jas 
tice Acharya took the view that abate- 
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ment of a suit under Section .4.(4) of the 
Act does not mean that the suit comes 
to-an end or that it terminates upon the 
publication of ‘the notification issued 


reg sub-section (1) of Section 3 of the. 


. It was observed that from the. lan- 
ae of Section 4 it is clear that suits 
coming within the purview of sub-sec. (4) 
cannot proceed for final decision so long 
as the consolidation proceedings are in 
progress. In support of this view, reli- 
ance was placed on the use..of the word 
‘til? in the first paragraph of Section 4 
and on paragraph .11 of the decision re- 
ported in AIR 1974 SC 1920 (The Agri- 
cultural & Industrial Syndicate Lid: v. 
State of U. P.) and it was ultimately held 
that such a suit only remains in -abey- 
ance for the time being. We are, how- 
ever, unable to subscribe to such a view. 


22. No doubt, the opening paragraph 
of Section 4 says that the ensuing conse- 
quences are till the close of the consoli- 
dation operation, but it also says that the 
ensuing consequences are “subject to the 
provisions of this Act”. The words “sub- 
ject to” mean “conditional upon”. These 


words should be given a reasonable in-- 


terpretation, an interpretation which 
would carry out the intention. of the 
legislature: Section 41 of the Act pro- 
vides that if the final maps. and records 
have been prepared under Section 22, 
the State Government shall issue a noti- 
fication to the effect that the consolida- 
tion operations have been closed in the 
unit and then the village or villages 
forming part-of the unit shall cease to 
be under the consolidation operations. 
The proviso to this section, however, lays 
down that the issue of a notification 
under this section shall not. affect the 
operation of the provisions contained in 
Chapter IV which relates to enforcement 
of the scheme of consolidation. Sec. 31 
occurring in Chapter IV of the Act pro- 
vides that when a land owner entered 
into possession of the Chaka allotted to 


him his right, title, interest and liabili- - 


ties in respect of his original holding 
shall cease and he shall have the same 
Tight, title, interest and liabilities in the 
Chaka allotted to him as he had in the 
original holding. In view of these provi- 
sions,“ if the land in suit has gone finally 
to the Chaka of a third person, the suit 
cannot proceed between the parties. Even 
if the landin suit remains with one of 


the parties to the sult, the decision arriv- 


ed at by the consolidation authorities 
will operate as res. judicata. Thus, it. is 
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clear that the. provisions of Section 4 o 
the Act are controlled by Section 31.. o 
the Act, and hence the suit once’ abated 
cannot be revived for a fresh ea 
of right or interest in land. 


23. In AIR 1974 SC 1920 relied ` “upon 
by Mr. Justice Acharya their Lordships 
of the Supreme Court were dealing with 
a proceeding under the U. P. Imposition 
of Ceiling on Land Holdings Act. The 
scheme of the Ceiling Act was to allow a 
tenure-holder to retain such of his plots 
as are assigned to him as his ceiling area 
and to acquire the remaining plots as 
surplus land. While the appeal against 
the order of the prescribed authority was 
pending, the village in which the lands 
are situate was brought under consolida- 
tion operation. The question arose whe- 
ther the proceeding under the Ceiling 
Act would abate according to the provi- 
sions of Section 5 of the U. P.. Consolida- 
tion of Holdings Act. The purpose of the 
two Acts being different, their Lordships 
held that if the proceeding under the 
Ceiling Act was abated, the appellant 
would not retain the lands in his. hand 
permanently or for a long time. It was 
accordingly held that after closure of ' 
the consolidation operations, the pro-' 
ceeding under the Ceiling Act might be 
resumed. A declaration of the surplus 
land with reference to specific plots 
could not be made under the Ceiling Act 
until the closure of the consolidation op- 
erations and it could be made only after 
the consolidation of holdings. The pro- 
ceedings under the Ceiling Act was not 
a proceeding’ for declaration of any right 
or interest in land in regard to which 
proceedings could be or ought to have 
been taken under the Consolidation Act. 
In ‘this view of the matter, their Lord- 
ships directed that the proceeding under 
the Ceiling Act might be resumed after 
closure of the consolidation operations, 
Thus the decision in AIR 1974. SC 1920 is 
clearly distinguishable, 


24. In course of hearing, a E 
Full Bench decision in the case of Ram- 
krit Singh v. State, AIR 1979 Pat 250 
was placed before.us. That was a writ 
application under Article 226 of the Con- 
stitution challenging the vires of the 
Bihar Consolidation of Holdings and Pre- 
vention of Fragmentation Act of 1958. 
Petitioners there had filed a suit chal- 
lenging certain alienations made by one 
of the defendants in favour of the others. 
The plajntiffs claimed that the aliena- 
tions be vacated and possession be re- 
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covered. The properties: were. located in’ 
certain villages which were subjected to 
consolidation proceedings and defendants 
applied in the suit that the suit should 
be declared to have abated under Sec- 
tion 4 (c) of the Bihar Act. Since the trial 
court declared the suit to have abated, 
the writ petition was filed asking that 
order to be quashed. Section 4 of the 
Bihar Act, so far as relevant, provides:— 


“Upon the publication of the notifica- 
tion under sub-section. (1) of Section 3 in 
the official gazette the consequences, as 
- hereinafter set forth, shall subject to pro- 
visions of this Act, from the dates specifi- 


ed in the notification till the close of the 
consolidation operations, ensue in the 
area to ya the consolidation relates, 
namely, .ereesessse n 
Keeping this provision in view, the 
Court observed:— . | 
“When the section says that the ensu- 
ing consequences are till the close of the 
consolidation operations, we cannot nul- 
lify the words aforesaid by saying that 
the consequences are for all times to 
come, It is obvious, therefore, that on the 
close of consolidation operation in a vil- 
lage or area the abated suits would re- 
vive. But the revival of those suits would 
not create any problem as suits will 
have to be decided in conformity with 
the decisions arrived at in the consolida- 
tion proceedings in so far as the rights 
or interest in any land covered by the 
consolidation proceedings is concerned 


25. “We have already referred to spe- 
cific provisions in the Orissa Acton an 
analysis whereof we have come to hold 
that it could not be the legislative scheme 


that the suits which have abated would 


again revive. In the Bihar Act there may 
have been corresponding provision to the 
provision in the Orissa Act which we 
have referred to and relied upon above. 
No reference in the Patna judgment has, 
however, been made to such provisions, 
The reasonings which we have given do 
not enter into consideration of the learn- 
ed Judges in the Patna case. Great em- 
phasis was laid on the position that the 


legislative mandate was that from the 


date of notification up to the close of the 
consolidation proceedings the consequen- 
ces were to be in force and, therefore, 
they. went by the concept of eclipse and 
justified their conclusion by saying that 
ence the eclipse lapsed, the matter which 
was eclipsed revived. Eclipse.. certainly 
is not abatement. We. are inclined. to 
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think that if the provisions'in the Orissa 
Act which we have referred to exist ‘in 
the Bihar Act and if they were referred 
to, the conclusion would not have been 
the one that has been reached in the 
reported decision. At any rate, giving our 
thoughtful consideration to the matter, 
we are at a loss to find that we -cannot 
agree with the view expressed by the 
learned Judges in the Full Bench case of 
the Patna High Court. We endorse the 
decision of the learned single Judge in 
(1979) 47 Cut LT 494 that once there is 
abatement in terms of Section 4 (4) of 


` the Act, there is no revival even after 


the notification under Section 41 of the 
Act is made. The single Judge decision 
in AIR 1979 Orissa 159 is overruled. ; 


26. Our conclusions, therefore, are:- 

(1) Once a suit abates upon notification 
under Section 3 being issued, it does not 
revive upon clorure of the consolidation 
proceedings, Á 


(2) A final PERPER E 
for partition does not abate under Sec- 
tion 4 (4) of the Act. . 


27. In the result, we hold that this 
appeal cannot abate under Section 4 - (4) 
of the Act. The appeal shall now go back 
to the Division Bench for decision on 
merits. -. 


28. Before finally concluding, we 
must express our appreciation for ‘the 
assistance rendered by M/s. R. K. Moba- 
patra and Samareswar Mohanti, Advo- 
cates, who appeared amicus curiae and 
tried to meet the questions raised at the 
Bar with ability and fairness. 

R. N. MISRA, J.:— 29. I agree with the 
conclusions, 


30. During hearing of this appeal a 
commentary on the Act by Shri R. N. 
Das, Advocate, was referred to At 
page 31 of the book (First Edition), the 
commentator has referred to a single 
Judge decision of one of us (Mohanti, J.) 
in the case of Nayanasundari v. Subash, 
(1979) 47 Cut LT 488. The commentator 
has expressed the view that reliance was 
wrongly placed on the Allahabad deci- 
sion in AIR 1972 All 67 as that decision 
does not support the learned single 
Judge’s view. I think that learned single 
Judge had stated earlier in his judgment 
that adjudicated rights. under the preli- 


minary decree were not intended to be 


effaced away and for that purpose reli- 
ance had been placed on the Allahabad 


‘judgment. The Allahabad judgment had 


relied upon a decision of the Supreme. 


` - 293397 dated 21-11-62 (Ext. A). 


1981 


Court. in Venkata Reddy v. Pethi Reddy, 
AIR 1963 SC 992 for-his- view. : 

We -have ‘now held that the. final: de- 
cree proceeding does not abate and it, 


therefore, follows that the commentator | 


had entertained a wrong view and the 
learned single. Judge was right. 
PANDA, J.— I agree.. 


Answered accordingly. 


AIR 1981 ORISSA 9 
P. K. MOHANTI AND N. K. DAS, JJ. 
Union of India and another, Appellants 


v. Madan Mohan and another, Respon-- 
dents. 


Ps Appeal No. 98 of 1971, D/- 22-4- 


Evidence Act (1 of 1872), Ss. 101 to 104 
— Claim for damages against Railway — 
Value of goods booked and loss sustained 
— Onus lies on plaintiff — Damage cer- 
tificate helpful only to limited extent. 

In a suit for damages for loss or deteri- 
oration of the goods despatched by rail 
the plaintiff has to prove the value of the 
goods booked ‘and: the loss and extent of 
damages sustained. “The Damage Certi- 
ficate states only the fact that damage 
had, in fact been caused, but does not 
amount to an acknowledgment of the 
fact that the damage was caused by neg- 
ligence or misconduct on. the part of the 
Railway Administration”: Once the Rail- 
way is. held liable and the plaintiff 
proves the value of the goods booked, 
then, the loss can be determined on the 
basis of the. Damage Certificate and the 
Railway cannot be allowed to contest it. 
(1963) 29 Cut LT 193 (DB) and (1966) 32 
Cut LT 855, Foll. (Paras 7 to 9) 
Cases Referred : Chronological — Paras 
(1966) 32 Cut LT 855 1 
(1963) 29 Cut LT 193 7 

B. Pal, for Appellants; H. D. Sen and 
M. K. De, for Respondents, 

P. K. MOHANTI, J.:— This appeal, by 
defendants 1 and 2, arises out of a suit 
for recovery of Rs. 17,743.53 paise on ac- 
count of damages for deterioration of a 
consignment of 277 baskets and 20 bags 
of potato seeds. 


‘2. The consignment was hooked ‘from 
Patna City under Parcel Way - Bill No. 
It was 
alleged that in order to get the consign- 


*From decision of K. M. Subudhi, 1st 
Addl. Sub-J., Cuttack, D/- 20-3- 1971. 
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- Union of India vi 


: ment” within three ‘days, ' 
' paid a higher rate of freight for transit 


. seeds which were 


Ori. "9 
the consignor 


Madan Mohan — 


of the goods ` by -parcel van. The delivery 
was to be given at Cuttack Station ` by 
24-11-62. But the van carrying the con- 


'signment arrived at Cuttack Railway Sta- 


tion on 15-12-62. The plaintiff took open 
and- assessment delivery of the consign- 
ment through his representative Laxmi- 
narayan Singh (P. W. 4) on. the same 
date. The Station Master granted a Dam- 
age Certificate (Ext, 6) assessing the dam- 
ages at 40% to 55% of the goods. The 


.total quantity of potato seeds which were 


completely damaged came to 143} baskets. 
The plaintiff took delivery of 1634 bas- 
kets of potato seeds which were partly 
damaged and sold the same for Rs. 115 
by auction. After service of notices, the 


- plaintiff filed the suit claiming Rs. 3,444 


as the price of 143} baskets of ‘potato 
entirely rotten, 
Rs. 3,924 as the price of 1634 baskets of 
potato seeds which were partly damag- 
ed, Rs. 233.85 paise as the proportionate 
freight, Rs. 35 as costs of sending notices 
by registered post, Rs. 73.68 paise as in- 
terest; thus ‘in all, Rs. 7628 out of which 
a sum of Rs. 115 was deducted as the 
sale proceeds in auction. 

3. The plaintiff's contention was that 
the wagon carrying the consignment was 
diverted in a wrong route and was de- 
tained for a long time at other station 
as a result of high the goods were dam- 
aged. 


4. The Union of India represented by 
the General Managers of the South East- 
ern Railway and the Eastern Railway re- 
sisted the suit on the grounds that the 
plaintiff was not the owner of the con- 
signment, that there was no misconduct 
or negligence on the part of the Railway 
Administration and that the plaintiff had 
not sustained any loss, as alleged. 

5. The trial court, on a consideration 
of the evidence led by both the parties, 
came to hold: (1) that the plaintif had 
satisfactorily proved his ownership over 
the consignment; and (2) that the deteri- 
oration of the goods was due to the neg- 
ligence of the Railway Administration in 
diverting the wagon in'a wrong route. 
It disallowed the claim of compensation 
of Rs. 3,924 for 163} baskets on the 
ground that the plaintiff had taken deli- 
very of the same from the Railway Sta- 
tion without any objection and he had 
never brought to the notice of the Rail- ` 


way Administration that the potato seeds.” 
-were unfit for germination. or for human 
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consumption. It decreed the claim of 
Rs, 3,444 for the price of 143} baskets of 
potato seeds and Rs. 233.85 paise as pro- 
portionate railway freight, thus in all, 
Rs. 3,677.85 paise with interest at the 
rate of 6 per cent per annum from 21-11- 
62 till realisation and Rs. 35 as costs of 
registered notice etc. Aggrieved by this 
decree, the defendants have come up in 
appeal, 

6. In course of hearing, Mr. Pal, the 
learned counsel appearing for the appel- 
lants did not challenge the findings of 
the trial court about the plaintiff's owner- 
ship over the suit consignment and the 
negligence of the Railway Administration 
resulting in deterioration of the goods. 
His main contention is that the plaintiff 
has failed to establish that he actually 
suffered damage to the extent claimed in 
the plaint. According to him, a Damage 


Certificate issued by the Railway auth- ' 


orities cannot form the ‘basis of a claim 
for compensation. _ 

7. The legal position is that where a 
consignment of goods despatéhed by rail 


is damaged and a suit is brought against - 


the Railway for damages, the onus of 
proving the value of the goods booked, 
the actual loss and the extent of dam- 
ages is on the plaintiff. A Damage Certifi- 
cate states only the fact that the damage 
had, in fact, been caused to the goods, 
but it does not amount to an acknowledg- 
ment of fact that the damage was caus- 
ed by negligence or misconduct on the 
part of the Railway Administration. This 
‘view -was accepted by a Division Bench 
of this Court in the case of Manchand 
Mulchand v. Union of India, (1963) 29 Cut 
LT 193 which was followed in a subse- 
quent decision in the case of Mahabir 
Prasad Bajranglal v. Union of India, 
(1966) 32 Cut LT 855.. 


8. In the present case, if is not dis- 
puted that the consignment when it ar- 
rived at the destination was found in a 
damaged condition. The Railway auth- 
orities have themselves assessed the dam- 
age in respect of 143} .baskets of potato 
seeds. This fact is also not disputed. In 
view of the fact that the Railway auth- 
'orities have found that the condition of 
| goods had deteriorated and have estimat- 
red the extent of that deterioration, it is 
‘now not open to them to say that the 
‘plaintiff is not entitled to damages. 

9. The plaintiff, in order to prove the 
extent of damages, relied not only on the 
Damage Certificate (Ext, 6), but also on 


Union of India v. Madan Mohan 
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some oral evidence. The material portion 
of the Damage Certificate (Ext. 6) grant- 
ed by the Station Master reads as fol- 


“Examined 277 baskets and 20 ba 
seed potatoes in association with O/C 
RPF & DCI, CTC as ordered by DCS, 
KUR in reply to my D/E No. 295 of 
15-12-82 and found gunny covering on 
the baskets and Cg. of the bags are in 
wet state with Juice of the inside con- 
tents. The baskets and the bags ` opened 
and found contents potato seeds partly 
damaged and partly decomposed and 
water oozing out and =the sprouts 
are in partly decomposed state. 
The damages are fointly assessed as 
under; (1) 83 baskets— 40%, (2) 71 bas- 
kets— 45%, (3) 87 baskets— 50% and 
(4) 36 baskets at 55%, (5) 20 bags R/F 
900 K.G. at 50%.” 








mission or acknowledgment of liability 
on the part of the Railway Administra- 


and resisted the plaintiffs 
once the Hability of the Railway is estab- 
lished, the -Court can look into the Dam- 
age Certificate for the purpose of’ finding 
out the measure of damage. When a rex 
sponsible officer ~ of the. Railway 
granted the Certificate, that must be pre- 
sumed to have been done on proper in 

10. The evidence of P. W. 4 Laxmi- 
narayan Singh who had taken delivery of 
the consignment would show that tha 
assessment of damages was made in his 
presence and ‘he fully agreed with the 
assessment, He stated that the damage 
was assessed by separating the goods by 
different lots. The percentage of damages 
of different lots as given by him ‘tallies 
with that mentioned in the Damage Cer- 
tificate. According to him, the total. quan- 
tity of entirely rotten potato-seeds cama 
to. 143} baskets and the same wera 
thrown on the land of one Nilamani 
Ghosh. This evidence went unchallenged, 
Nothing substantial has been brought out 
in his cross-examination as to cast any 
doubt about his veracity. His evidence 
about the extent of damage finds-corro- 
boration from the entries made in tha 
Perishable Baas Book maintained ‘at 
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the Cuttack Railway Station—vide Ext. 
11. He has signed the relevant entry in 
Ext. 11 and his signature has been prov- 
ed and marked. as Ext. 11/A. The defen- 
dants have not adduced any evidence to 
show that the potato seeds were fit for 
germination or human consumption. The 
evidence on: the side of the plaintiff 
clearly ‘establishes that the potato seeds 
were purchased at Rs. 24 per basket and 


that the same were in good condition at 


the time of booking. 


11. It is pertinent to mention in this 
connexion that the claim of Rs. 3,444 to- 
wards the price, of 143} baskets of potato 
seeds and Rs. 233.85 paise towards the 
proportionate railway freight was not. 
disputed by the defendants before the 
learned Trial Judge. In para 11 of the 
‘Judgment, he has observed: “With regard 
to the first claim I not only feel myself 
reluctant to give any negative finding, 
I also find the defence to have no such 
objection”. He has further observed that 
the entire attack of the defence was that 
the Railway Administration was not 
liable for the claim of compensation of 
Rs. 3,957 towards the price of 1634 bas- 
kets of potato seeds and the cost of un- 
loading ete. 


12. On a careful consideration of the 
oral and documentary evidence on the 
record we agree with the learned Trial 
Judge that the plaintiff sustained loss of 
1434 baskets of potato seeds on account 
‘ of the negligence on the part of the Rail- 
way Administration and he is entitled to 
compensation, as claimed. 

13. In the premises aforesaid, we find 
no merit in this appeal and it is accord- 
ingly dismissed with costs, the decision 
of the trial Court being affirmed. 

DAS, J.:— I agree, 

i ' Appeal dismissed, 
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R. N. MISRA, J. 


Smt. Makhani Devi Banka, Petitioner V. 
Union of India, Opposite Party. 

Civil Revn. No. 89 of 1979, D/- 28-3- 
1980.* 

Telegraph Act (13 of 1885), S. 7-B — 
Arrears of telephone bills — Recovery of 
-—- Telephone set provided to subscriber 
being “apparatus” - within Section 7-B -(1) 


*From decision of K. C. Mohapatra, Sub- 
Judge, Sambalpur, D/- 22-12-1978. 
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the claim is covered by that section — 
Civil Court’s jurisdiction to entertain it 
stands ousted. AIR 1970 All 143, Disting. 
(Civil P. C. (1908), S. 9). (Paras 4, 6) 
Cases Referred: Chronological Paras 


AIR 1977 Orissa 48: (1976) 42 Cut LT 1049 
1 


AIR 1970 All 148 5 


B. K. Misra, for Petitioner; Standing 
Counsel (Central), for Opposite Party. 


ORDER:— Defendant-petitioner was a 
subscriber of a telephone receiver and ran 
into arrears of bills to the tune of 
Rs.. 10,020. The Union of India has insti- 
tuted a suit for recovery of the amount in 
the court of the learned Subordinate Judge 
at Sambalpur. Defendant challenged the 
maintainability of the suit relying upon 
the provision in S. 7-B of the Indian Tele- 
graph Act and also relied upon a_ single 
Judge decision of this Court in the case 
of Nityananda Sahu v. Postmaster Gene- 
ral, Orissa, Bhubaneswar, (1976) 42 Cut LT 
1049: (AIR 1977 Orissa 48). The learned 
Subordinate Judge took up the question 
of jurisdiction for determination prelimi- 
narily and has found against-the defen- 
dant. This application is directed against 
the determination of the issue against her. 


2. Section 7-B of the Telegraph Act, 
provides: 

“(1) Except as sthevwise expressly pro- 
vided in this Act, if any dispute concerning 
any telegraph line, appliance or apparatus 
arises between the- telegraph authority and 
the person for whose benefit the line, ap- 
pliance .or apparatus is, or has been, pro- 
vided, the dispute shall be determined by 
arbitration and shall, for the purposes of 
such determination, be referred to an arbi- 
trator appointed by the Central Govern- 
ment either specially for the determina- 
tion of that dispute or generally for the 
determination of disputes under this sec- 
tion ; 


(2) The award of the arbitrator appoint- 

ed under sub-sec. (1) shall be conclusive 
between the parties. to the dispute and 
shall not be questioned in any court.” 
Mr. Misra for the petitioner contends that 
the claim relating to arrears of bills is 
covered by the arbitration clause and, 
therefore, the suit was not maintainable. 

3. In the reported decision it was con- 
ceded by counsel for parties that the dis- 


‘pute was one to which S. 7-B of the Act 


applied and, therefore, the ambit of Sec- 
tion 7-B of the Act was not considered, 
The dispute in the reported decision arose 
on account of disconnection of the tele- 
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phone line for non-payment of arrears Of’ 
bills and plaintiff had sued for damages’ on 
account of disconnection. In the instant 
case, the claim arises out of usé of the 
telephone and non-payment: of the bills for 
such use. 


4. The legislative intention . behind in- 
corporation of S. 7-B of the Act seems to 
be that disputes relating to telephone lines, 
appliances or apparatus between the sub- 
scriber and the telegraphs authority 
should be arbitrated upon and finality ‘has 
been attached to the award. There is no 
dispute before me that the telephone set 
provided to the defendant as a subscriber 
is an apparatus within the meaning of 
. |sub-sec, (1) of S. 7-B of the Act. Sub-sec- 
. ition (1) is in wide terms and any dispute 
concerning the apparatus is covered by 
it. The bills in question related to the user 
of the apparatus. In the circumstances, I 
see no justification to accept the stand of- 
learned Standing Counsel for the Union 
of India that the dispute in question was 
not covered by sub-sec. (1) of S. 7-B of 
the Act. l 


5. Sub-section (2) of Section 7-B clear- 
ly shows that the Civil Court’s jurisdic- 
tion-is ousted in regard to disputes cover- 
ed by sub-sec. (1). Since I have taken the 
view that the dispute in question is one 
which would come within the ambit of 
S. 7-B (1) of the Act, the Civil Court 
would have no jurisdiction to try the 
suit. The learned Subordinate Judge reli- 
ed upon a single Judge decision of the 
Allahabad High Court in. the case of 
Raghubar Dayal Manodia v. ‘Union of 
India, AIR 1970 All 143. The Allahabad 
High Court was examining the matter 
under Art. 226 of the Constitution and 
the observations made therein were with 
reference to the constitutional jurisdic- 
tion of the Court. I do not think, any 
support is available from that decision 
for disposing of the present dispute: 


6. The order of the learned Subordi- 
nate Judge is accordingly set aside and 
{ hold that the Civil Court has no juris- 
diction to entertain the dispute. Plaintiff's. 
suit must accordingly. be held to be not 
maintainable. It would be open to the 
plaintiff to take action under S. 7-B (1) of 
the Act. Parties are directed to bear 
their own costs throughout. 


‘ Revision allowed. 
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. AIR 1981 ORISSA 12°51: ... 
S. ; ACHARYA, Je hose e 

a Sane ie Sahoo and others, Petitioners 
v. Labanya Dei and others, Respondents. 

‘Civil Revn. No. 54 of 1979, D/- 5-5- 
1980 * 

‘Civil P. C. (5 of 1908), O. 6 R. 17 — 
Amendment introducmg entirely new 
and alien facts sought at the stage of 
arguments — No evidence adduced on 


‘those facts by parties — Amendment can- 


not be allowed. 

When the facts sought to be introduced 
by way of amendment at the belated 
stage. of argument were entirely new 
and alien to the facts ‘alleged in the 
original plaint and neither directly nor 
indirectly mentioned in the plaint and 
the plaintif had not adduced any evi- 


dence on that matter and the defendants 


were also not called upon to have their 
say on that aspect, the relief of amend- 
ment of plaint would not be granted. In 
such a case, if the prayer for amendment 
was allowed the Court would be requir- 
ed to frame new issues on the new as- 
pect and would have to allow both the 
parties to lead evidence for and against 


the facts alleged therein. Moreover, the 


issues involved being entirely new, con- 
sideration of such issues would change 
the tenor, character and the nature of 
the sult in its entirety. (Para 3) 

S. Misra No. 2, for Petitionera; P. K- 
Misra, for Respondents. 

ORDER :— The plaintiffs’ suit, as ori- 
ginally filed. is for permanent injunction 
against the defendants by declaring that 
the suit property is “the communal pro- 
perty of the Sahi of the plaintiffs” and 
for costs. After the evidence on behalf of 
both the parties was recorded and argu- 
ment in part was heard a petition for 


amendment of the prayer portion of the- 


plaint was filed by the plaintiffs in the 
court below. That petition having been 
rejected, this Civil Revision has been filed 
by the plaintiffs. 

2. The amendment prayed for is as 
follows:— 

After the prayer (a) of the plaint it be 
added: 

“that the records obtained by fraud by 


_the defendants and their predecessors-in- 


interest are not binding on the plaintiffs.” 
The court below has held that by allow- 


‘ing such an amendment the nature and 


*From order of M. R. Hajra, ee 
Rampur, D/- 9-1-1979. 
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character of the original ‘suit. will be 
changed, a new issue ig to be framed for 
deciding the facts alleged in the said 
portion for which there _is.no material 
on record, and that there is no evidence 
or material on record regarding the 
fraud alleged in the proposed amend- 
ment. 

' 3 On careful consideration of the 
matter I am satisfied that the order of 
the court below refusing the prayer for 
amendment is perfectly correct and justi- 
fied. Apart from the fact that the pra- 
yer for amendment was made at a 
very late stage, the facts sought to be 
added in the prayer portion of the pro- 
posed amendment are entirely new. and 
alien to the facts alleged in the original 
plaint. The suit is for permanent injunc- 
tion on the basis that the suit properties 
are being used as communal lands by 
residents of a particular Mahala of the 
plaintiffs’ village. The facts now sought 
to be introduced by way of amendment 
were neither. directly nor indirectly men- 
tioned in the plaint; the plaintiffs have 
not adduced any evidence on this matter 
and the defendants were not. called up- 
on to have their say on this aspect. That 
being so, the relief prayed for by the 
amendment cannot be granted on the 
pleadings and evidence on record. So, 
if the prayer for amendment is allowed, 
the court would be required to frame 
new issues on this aspect and has to 
allow both the parties to lead evidence 
for and against the facts alleged therein. 


That will open out flood gates for ad- 


ducing further evidence in the case en- 
tirely on new facts and issues. Moreover, 


the issue involved in the proposed amend- 


ment being entirely new to the facts 
alleged in the original plaint, considera- 
tion of such issues would change the 
‘Itenor, character and the nature of the 
suit in its entirety. Apart from the 
above considerations, there is nothing m 
the plaint and/or in the amendment ask- 
ed for about the details which are re- 
quired in law to be stated in a case of 


‘fraud’ alleged in the proposed amend- 


ment. 


4. On hearing the counsel appearing 
for both the parties and on going through 
the pleadings, the relevant portions of 
the evidence and the impugned order, I 
am satisfied that the order rejecting the 
prayer for amendment is perfectly . cor- 
rect and justified. The Civil. Revision, 18 
accordingly dismissed. 


5. ‘Before parting with this Gaei T 


would like:to mention that the. court be-. 


Binoy Kumar’. v. State ~= 


‘by the observations 
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low while: proceeding to decide the case 
should not be ‘influenced or feel bound 
made by it in the 
impugned order regarding the evidence 
on record, and it shall deliver its judg- 
ment in the case in accordance with law 
independent of the said observations. 
The LCR. be sent back immediately. 
* Revision dismissed. 
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P. K. MOHANTI AND N. K. DAS, JJ. 
Binoy Kumar Mohanty, Petitioner v. 
State of Orissa, Opposite Party. . 
Original Jur. Case No. 897 of 1980, 
D/- 19-5-1980. 


Road Transport Corporations Act (64 of 
1950), Ss. 5 (1), (4) and 44 — Orissa State 
Road Transport Corporation Rules (1967), 
R. 4 (as amended in 1980) —- The amend- 
ed Rule is not retrospective in effect ~ 
‘Retrospective’, meaning of. 

A Legislature can give retrospective 
effect to the legislation passed by it but 
an executive Government exercising sub- 
ordinate and delegated legislative powers 
cannot. make rules retrospective in ef- 
fect unless that power is expressly con- 
ferred. ATR 1970 SC 385 and AIR 1972 
SC 2427, Rel. on. (Para 5) 


“Retrospective” means looking back- 
wards: having reference to a state of 
things before the act in question. A re- 
trospective Statute contemplates the past 
and gives to a previous transaction some 
different legal effect from that which it 
had under the law when it occurred or 
transpired. Every legislation is prima 
facie prospective unless it is expressly or 
by necessary implication made to have 
retrospective operation. Unless there are 
words in the statute sufficient to show 
that the intention of the Legislature is to 
give the rule retrospective effect, it is 
deemed to be prospective only. 

(Para 7) 


On a plain reading of the amended R. 4, 
it is clear that it has no retrospective 
operation. The rule, by its own term, is 
prospective as it operates in future. It ap- 
plies subsequently to its enforcement and 
does not affect any vested rights of the 
petitioner. No doubt, the rule operates on 
a person who was appointed before the 
framing of the rules but it operates in 
future. It enablés an order to be made in 
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the future disqualifying a person from 
continuing.as the Chairman for more than 
one year but it does not affect what 
happened in the past. As the petitioner, 
the Chairman, had already completed the 
term of one year he ceased to be the 
Chairman’on the expiry of seven days 
from the date of commencement .of the 
impugned rules by operation of the provi- 
sions of sub-rule (i-a) of Rule 4. Such a 
rule cannot be construed to be retrospec- 
tive in operation. - (Para 8) 

Neither the provisions of Section 5 (1) 
and (4) of the Act nor the rule are chal- 
lenged, Undisputedly, the appointment 
and the term of office of the Chairman are 
within the ambit of the Rules. The Act 
has not put any fetter on framing of rules 
relating to term of office of the Chairman 
nor does the Act provide any condition 
for such rules. Thus, the Act does not pro- 
vide any limitation as to the period for 
the term of office of the Chairman. It.has 


left the matter for provision in the Rules, - 


The Rules have provided the term to’ be 
three years. In the instant case, the Rules 
have been amended in 1980. The Rules 
have come into ‘operation after the 
amendment. By the amendment, the term 
of office has been reduced from three 
years to one year, When the ‘Rules act 
prospectively limiting the period of the 
term of office to one year, the petitioner 
having completed one year cannot claim 
any right to continue in the office. Even 


if it is assumed that the amended Rules 


operate vely, the term of office 
being within the ambit of the Rules and 
when'the Rules can be amended re- 

tively, the amendment cannot be 
challenged to be ultra vires the Act, in- 
asmuch as no fetter has been put by the 
Acton making provision in the Rules re- 
lating to the term of office of the Chair- 


man. . ' (Para 10) 
Cases Referred : Chronological Paras 
ATR 1972 SC 2427 5 
ATR 1970 SC 388 °° ` 5 


R. Mohanty, R. C. Patnaik, B. Misra, 
A. K. J. Mohapatra and P. K. Ray, for 
Petitioner; Addi. Standing Counsel and 
Addl. Govt. Advocate, for Opposite Party. 

P, K. MOHANTI, J.:— Petitioner was 
appointed as the Chairman of the Orissa 
State Road Transport Corporation on 24th 
June, 1978 and he assumed charge of the 
said office on 28th June, 1978. The tenure 
of office of the ‘Chairman was three years 
from the date of appointment as. provided 
under Rule 4 of. the Orissa State Road 
Transport Corporation Rules, 1967. On 


l ' | 
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18th . April, 1980, the Government of 
Orissa amended the said rule by thg 
Orissa State Road Transport Corporation 
(Amendment) Rules, 1980 which reduced 
the tenure of office from three years to 
one year and as a result, appointment of 
the petitioner stood terminated on 25th 
April, 1980. The petitioner's contention is 
that the amended rule is retrospective in 
effect and the State Government -was not 
competent to make a rule with retrospec- 
tive effect. He seeks issuance of an ap- 
propriate writ quashing the Orissa State . 
Road Transport Corporation (Amendment) 
Rules, 1980 —- Annexure 3. 

2. The stand taken by the State Gov- 
ernment is that the amended ‘rule has no 
retrospective effect and has not retrospec- 


` tively affected any vested right of the 


petitioner. 

8. Section 5 (1) of the Road Transport 
Corporations Act, 1950 provides that sub- 
ject to rules made under the Act, a Cor- 
poration shall consist of a Chairman and 
such number of other members as the 
State Government may think fit to ap- 
point. Sub-section (4) of that Section pro- 


.vides that the term of office of, and the 


manner of filling casual vacancies among, 
members of the Corporation shall be such 
as may be prescribed. Section 44 of the 
Act authorises the State Govt. to make 
rules regarding the term of office of and 
the manner of filling casual vacancies 
among members of the Corporation. In- 
exercise of the powers conferred by that: 
Section, the State Government made the 
Orissa State Road Transport Corporation . 
Rules, 1967. According to Rule 4 (i) of: 
the said Rules the term of office of a 
member including the Chairman and 
Vice-Chairman shall be three years from 
the date of his appointment and he shall 
be eligible for re-appointment. On 18th 
April. 1880 the State Government amend- 
ed Rule 4 (i) as follows: | 

“d) The term of office of a member in- 
cluding the Chairman and the Vice- 
Chairman shall be one year: 


Provided that the: State Gavernment 
may by notification extend the term from 
time to time by such period not extend- 
ing one year at a time as may be specifi- 
ed in the notification so however that tha 
total period of such extension shall not in 


‘any event exceed two years. 


(i-a) Notwithstanding anything con- 
tained in sub-rule (i) the term of office of 
a member, Chairman or Vice-Chairman, 
where appointment was made prior to the 
commencement of the Orissa Road Trans- 


198l 


1980 and whose term of such appointment 


exceeded the period of-one year by - the’ 


date of such commencement, shall stand 
terminated on the expiry of seven days 
from the date of such commencement un- 
less the term is extended by the State 


Government under the. proviso to sub- 


rule {i).” 


4. The amended rule came into force 
with effect from 18th April, 1980. and in 


accordance with sub-rule (i-a) cited above 


the petitioner’s appointment stood termi- 
nated with effect from 25th April, 1980. 


5. The legal position is .well settled 
that a Legislature can give retrospective, 


effect to the legislation passed by it but 


an executive Government exercising sub- ` 


ordinate and delegated legislative powers 
cannot make rules retrospective in effect 
unless that power is expressly conferred. 
Tn the case of the Income-tax Officer, 
Alleppey v. M. C, Ponnoose: AIR 1970 
sar 385 the Court observed:.. : 


. The Parliament can derati its 


fe power within the recognized . 


limits. Where any: rule or regulation is 
made by any person or authority to whom 
such powers have been delegated by the 
Legislature it may or may not be possible 
to make the same so as to -give retrospec- 
tive operation. It will depend on the 
language employed in the statutory pro- 
vision which may in express terms or by 
necessary implication empower the auth- 
ority concerned to make a rule or regula- 
tion with retrospective effect, But where 
no such language is to be found it has 
. been held by the Courts that the person 
or authority exercising subordinate Legis- 
lative functions cannot make a rule, re- 
gulation or bye-law which can operate 
with retrospective effect.” 

The ‘aforesaid principle was reiterated in 
a later decision in the case of . Hukam 
Chand v. Union of India, AR -1972 SC 
2427. 


6. It is urged on behalf of the peti- 
tioner that Rule 4 (i) as amended by the 
Orissa State Road Transport Corporation 
(Amendment) Rulès, 1980 is retrospective 
in operation ‘and it is also urged, on the 
authority of the aforesaid decisions, that 
the State Government is not competent to 
make the rule retrospective in - operation. 

7. The question for consideration is 
whether the amended rule has retrospec= 
tive operation. -‘“Retrospective” means 
looking hackwards: having reference to a 
state of things before the act {n auestion. 
A retrospective Statute contemplates the 
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pait ` and ` nives to a previous transaction 
some different ‘ ‘legal - effect. from ` that 
which it had under thé law when it oc- 
curred or transpired. Every legislation is 
prima facie prospective unless it is ex- 
pressly or by necessary implication made 
to have retrospective operation. © Unless 
there are words in the statute sufficient toj. 
show that the intention of the Legislature) 
is to give the rule: retrospective effect, it 
is deemed to be prospective only. 


8. On a plain reading of the amended 
rule, we are of the view that it has no 
retrospective operation. The rule, by its 
own terms, is prospective as it operates 
in future. It applies subsequently to its 
enforcement and does not affect any vest- 
ed rights of the petitioner. No doubt, the 
rule operates on a person who was ap- 
pointed before the ‘framing of the rules 


‘but it operates in future. It enables an 


order to be made in the future disquali- 
fying a person from continuing as the 
Chairman for more than one year but it 
does not affect what happened in the past. 
As the petitioner had already completed 
the term of one year he ceased to be the 
Chairman on the expiry of seven days 
from the date of commencement of the 
impugned rules by operation of the pro- 
visions of sub-rule (i-a) of Rule 4 cited 
above. Such a rule cannot be construed to 
be retrospective in operation. The conten- 
tion raised on behalf of the pe nenre fs 
devoid of any. force. 


9. There is no merit in this writ ap- 
plication and it is accordingly dismissed, 


' but in the circumstances, we make no 


order as to costs, 


DAS, J.:— 10. I agree. As described in 
paragraph-3 above, according to Sec 
tion 5 (4) of the Act, the term of office of, 
and the manner of filling casual_vacancies 
among, members of the. Corporation shall 
be such as may be prescribed and accord- 
ing to Section 5 -(1), a Corporation shall 
consist of a Chairman and such number of 
other members as the State Government 
may think fit to appoint, subject to the 
rules made under the Act. Rules have 


` been framed under the Act which provide 


the term of office and the manner of fill- 
ing casual vacancies. According to R. 4 (i), 


_ the term of office of a member including 


the Chairman and Vice-Chairman shall 
be three years from the date of his ap-. 
pointment. Neither the aforesaid provi- 
sions of the Act nor the rule, as _ stated 
above, are challenged. Undisputedly, the 
appointment and the term of office of the 
Chairman are within the ambit of the 
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Rules. The Act. has not put any fetter on 
framing of rules relating to term of office 
of the Chairman nor does the Act provide 
any condition for such rules. Thus, the 
Act does not provide any limitation as to 
ithe period for the term of office of the 







ision in the Rules. The Rules have nro- 
vided the term to be three years. In the 
the Rules have 


amendment, the term of office has been 
reduced from three years to one year. 
When the Rules come into operation, no- 
: body can remain in the office of the 
Chairman for more than one year. There- 
fore, provision has been made in the 
amended Rules that the person who has 
‘completed the term of one year will have 
to vacate. The office of the Chairman is 
not a service post. It is a public office 
which the petitioner assumed on a con- 
tractual basis. When the Rules act pro- 
spectively limiting the period of the term 
of office to. ome year, the petitioner hav- 
ing completed one year cannot claim any 
right to continue in the office. Even if it 
is assumed that the amended Rules ope- 
rate retrospectively, the term of office be- 
ing within the ambit of the Rules and 
when the rules can be amended 
retrospectively, the amendment cannot be 
challenged to be ultra vires the Act, in- 


asmuch as no fetter has been'put by the 


Act on making provision in the Rules 
relating to the term of office of the 
Chairman. In any view of the matter, the 
contention of the petitioner that the 
amended Rules are ultra vires the Act 
and the petitioner has a right to continue 
in the office for a complete term of three 
years, is without any force. 

Petition cameos 
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N. K. DAS, J. 
. Radhamohan. Malla and another, Ap- 
pellants. v. Basudeb Khuntia and others, 
Respondents, 
Second Appeal No. 296 ot 1976, D/- 
8-7-1980* 


Civil P, C. (5 of 1908), O. 1, R. 8 — 


Suit for permanent injunction — Defen- - 


*From decision of J. Naik, Sub. J., Bhuba- 
i neswar, D/- 15-9-1976. 
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Radhamohan v. 


Chairman. It has left the matter for pro-. 


Basudeb — ` A.L R. 


dants in representative capacity .— Trial. 


Court not passing any orders as to the 
mode of service of notice —— Notice not 
disclosing nature of suit — Mandatory 


. provisions of O. 1, R. 8 (2) as to service - 


of notice not followed — Decree liable to 
be set aside. 

Where in a suit for permanent in- 
junction under 'O. 1, R. 8, against the de- 
fendants who were in representative 
capacity, the trial Court had not passed 
any orders as to the mode according to 
which notice was to be served, and from 
the service report, it appeared that the 
peon, on identification of one of’ the 
plaintiffs. declared the contents of the 
notice to the persons present and the 
persons who came there only, and from 


the notice issued there was no mention ` 


as to what was the nature of injunction, 

Held, there was no proper notice and 
no proper service of notice as required 
by law, and the decree of trial Court 
was liable to be set aside. (Para 4) 

Order 1, R. 8 (2) requires that in a 
suit in the representative capacity when 
notice is to be served on a number of 
persons, the Court according to the cir- 
cumstances of the case has to pass orders 
whether the notice should be served per- 
sonally on the defendants or it should be 
advertised in a way so as the concerned 


persons who are deemed to be defendants - 


should have knowledge of the claim. 
Defendants must have knowledge about 


which the suit has been filed and the 


relief claimed as against them. There- 
fore, it follows that issue of prover 
notice and its service either personally, 


or by public advertisement on the per-- 


per- 
under 


gons concerned is an indispensable 
emptory to the trial of the suit 
O. 1, R. 8 (Case law discussed). 

. (Para 4) 
Cases Referred: Chronological Paras 
(1978) 45 Cut LT 141- 7 
(1975) 1 Cut WR U TS 
(1971) 1 Cut WR 699 


4 
(1971) Second Appeal No. 37 of 1968 D/- | 


. 20-9-1971 (Orissa) . 


6 
AIR 1933 PC 183: 1938 All LJ 762 4. 


AIR 1922 All 16:20 All LJ 73 (FB) 4 
R. C. Patnaik, P. K. Misra and 8S. 
Biswanath, for Appellants: R. K. Moha- 


patra and A. Misra, for. Respondents, 
JUDGMENT : 


— Defendants are appel- 
lants against a confirming decision in a 
suit for permanent injunction 


the. defendants who are said to -be the. 


Malia Sevaks of Lord Kapileswar’ Dev 


from. entering into the kitchen and otter- D. 
‘ing cooked- tood, to the deity. - - 


Í 


te 


ae 
ar 


P98 e 


oA The suit has Been filed against the 
defendants representing the Mallia Seva- 


kas of the deity Kapileswar ‘Dev under ` 


Order 1, Rule 8, Code of Civil Procedure. _ 
Both the. courts’ below have. decreed the ` 
suit granting the relief in ‘favour of the 
plaintiffs. . e š 


- 3. Only’ one “question will ‘decide the 
Second Appeal . Admittedly, the suit is 
filed under Order 1, Rule 8 Code- of Civil ` 
Procedure. From the order dated 2-4-1974" 
of the trial court, it appears that the 
court passed - order directing issue of 
notice under Order 1, Rule 8 Code of Civil 
Procedure. Rule 8 (2) of Order 1.C. P. C. 
provides that the court will.- pass order 
for notice: of institution. of the suit to all 
persons, so. interested, either by- personal 
service, or, where, by reason of the num- 
ber of persons or.any other cause, such’ 
service is not reasonably practicable, by 
public advertisement, as the court in each 
case may direct. In the instant case,-the 
court has not passed any orders as to the 
mode according to which the notice was 
to be served. The trial court has ‘held 
that there was a petition asking for leave 
to prosecute the suit against the . defen- ` 
dants, representing the Mallia Sevakas of 
the deity, and so there was no illegality 
or irregularity in service of notice, The 
lower appellate court has held that.as the 
service was by beat of drum`the service’ 
would be held.to be valid. l ef 

4. I have already held that the ia. 
{court had not passed any orders as to the 
mode according to ‘which notice was to'be 
served. From the service report, it ap. 

pears that the peon, on identification of 
‘lone of the plaintiffs, declared the con- 
tents of the notice to the persons present 
and the persons who came there only. 
From the notice issued there is-no men- 
tion as to what is. the nature of injunc- 
tion. In the notice it is only mentioned 
that the plaintiffs -have filed the suit for 
permanent injunction only and damage. 
There was no mention as. to from what ~ 


the defendants would be restrained. Law | 


requires ‘that in a suit in the representa- 
tive capacity when notice is to be served: 
on a number of. persons, the court .ac- 
\éording to. the circumstances of the case 
has to pass orders whether the © notice 
should: bé served personally ‘on the’ de~ . 
fendants or it ‘should be advertised in a 
way so as the concerned persons who are 
deemed: to - ‘be defendants should haye 


Radhamolian v.: i Basudeb ` Ere. 


2 present. Therefore, it follows that the 
issue of a proper notice and its -service| . 


‘notice are 


~ 


' ` 
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the "knowledge Dou which’ the suit hasj 


` been filed - and; the - relief . ‘claimed as 


against them.. It -has been: held by Privy. 
Council ~in `. Kumarávelu Chettiar 
v. T P Ramaswami Ayyar, AIR 
1933 PC 183, that the procèdure preserib- 
ed by Order 1, Rule 8 Code of Civil Pro- 
cedure is mandatory and if all the persons 
interested are to be bound by the deci- 
sion in’such a case, provision of Order I, 
Rule 8 must be strictly . complied with 
The reason for this is that any decision 
given in the case operates as res judicata 
- not only against the persons who are ac- 
tually before the court but also against 
those whom they- were permitted to re- 









either personally, or by public advertise- 
ment on the person concerned’ is an in- 
dispensable peremptory to the trial of th 
suit under Order 1, Rule 8 Code of Civil 
Procedure. Breach of this provision 


calculated to- affect the decision of the 
‘case on merits and may be fought with 


serious: consequences. Relying on the 
Privy Council decision and another deci- 
Sion of the Allahabad High Court Shyam 
Lal v. Mst. Lalli, ATR 1922 All 16 (FB) 
this Court in. Brundabati Thakurani 
v. Hari Biswal, .(1971) Y Cut WR 
699, has held that Order 1, Rule 8 Code 


interested in a suit ought to be made. par- 
ties thereto, but to attract its application, 
it is essential that the conditions laid 
down therein ‘must be strictly complied 
with. In. paragraph 10 of the judgment, 
this Court has observed that the provt- 
.Sions of the section as to the issue of 
undoubtedly peremptory” and. 
the court was therefore, bound to issue, 


notice as required by the rule. If the. : 
‘court omitted to issue notice it committed 
an irregularity and a grave irregularity 


which might be remedied by the appellate 


court sending back the case to the court : 
. of first instance to ‘comply with the re- 


quirements of the law. . 


- 5. This- Court alsò in Udayanath Das 


z Lingaraj- Moharana, (1975) 1 Cut WR 


11, has taken into notice of several deci- 
sions and has held that the provision is 


s mandatory and not merely directory and 


-is the essential pre-condition for the trial 
-Df the-case as a representative suit. 
para 6-of the - judgment’ the aforesaid 
‘Brundabati Thakurani case (supra) has 


knowledge of the claim. They must have , been taken into consideration along with 
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. of Civil Procedure contains an exception `- 
to the general rule that all persons . 
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other cases of Punjab, Lahore and 
Rajasthan. High Courts. 


6. Another unreported decision of this 
Court is dated 20-9-1971 in Second 
Appeal No. 37/68 wherein it was «held 
that non-compliance of the provi- 
sion vitiates all proceedings from the 
stage of want of-notice and the case was 
bound to proceed from that stage where 
the infirmity occurred 


7. In. Laxminarayan Behera v. Tahetul 
Masjid, (1978) 45 Cut LT 141, this Court 
has also held that notice by public ad- 
vertisement must disclose the nature of 
the suit as well as the reliefs claimed 
therein in order to enable the persons 
interested to get themselves impleaded as 
parties to the suit either to support the 
cause or to defend against it. These re- 
‘quirements are mandatory in nature and 
non-compliance with any one of them 
vitiates the decree. bd 


8. If the present appeal is considered 
along with the dictum laid down above. it 
is apparent that the trial court did not 
apply its mind.as to how the notice is to 
be served and what should be the con- 
tents of the notice to be served on the de- 
fendants in the suit. On the aforesaid 
analysis, the decrees of both ` the courts 
are vitiated as the trial court failed io 
follow the mandatory provision of law in 
a suit of the present mature and it is 
necessary in the interest of justice that 
the suit should go back to the trial court 


for fresh trial from the stage of issuing- 


proper notice to the defendants in re- 


presentative capacity. 


9. In the result, the appeal is allowed. 
The decrees of the courts below are. set 
aside and the. cross-objection: is dismissed. 
The suit is remitted back to the trial 
court for fresh trial according to law 
_ with a direction that the trial court 
should start afresh the suit from the 
stage of issuing proper notice under O. 1, 
Rule 8 Code of Civil Procedure. In the 
circumstances of the case, where the fault 
was with the court, there will be no 
order as to costs. 


' Appeal allowed. 
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R. N. MISRA AND N. K. DAS, JJ. 

Western Coal Fields Ltd., Petitioner 
v. Notified Area Council, Brajrajnagar 
and another, Opposite Parties. 

Original Jur. Case No. 659 of 1980, D/- 
29-8-1980. 

(A) Orissa Municipal Act (23 of 1950), 
S. 131 — Holding tax — Imposition on 
property belonging to Government Com- 


pany — Valid — Transfer of property . 


from Government to Government Com- 
pany — Protection under Art. 285 (1) of 
the Constitution not available — Gov- 
ernment Company is a separate legal en- 
tity. AIR 1975 SC 1331; AIR 1979 S€ 
1628, Disting. AIR 1964 SC 1486; Rel. on. 
(Paras 4, 5} 

(B) Orissa Municipal .Act (23 of 1950), 
S. 290 — Licence fee — Imposition of — 
Quid pro quo must exist — It need not 
be cent per cent but should be substan- 
tial — Notified Area Council giving faci- 
lities of roads, light, sanitation, schools — 
These are obligations tọ be, discharged 
through its tax revenue — Not sufficient 
ground to levy “licence fee”, (Para 6} 


Cases Referred: Chronological Paras 
AIR 1979 SC 1628 d 
AIR 1975 SC 1331: 1975. Lab IC 881 J 


AIR 1964 SC 1486 . 5 
(1950) 1 KB- 18: 65 TLR 422: 93 SJ 465. 
Tamlin v. Hannaford | 5 


R. Mohanty, for Petitioner: C. V. Murty 
and C. A. Rao, for Opposite Parties. 


R.: N. MISRA, J.:— Challenge in this 


application under Article 226 of the Coh- 


stitution is to the levy of holding tax rais- 


ed by the Notified Area Council of Braj- 
rajnagar (hereafter referred to as the 
‘Council’) in respect of the holdings of 
the petitioner located within the jurisdic- 
tion of the Council. Petitioner-Company 
also challenges the demand of licence fee 
under Section 290 of the Orissa Munici- 
pal Act of 1950. l 


2. Petitioner — Western Coalfield Li- 
mited — is a subsidiary Company of Coal 
India Limited which is a Government 
Company within the meaning of Sec- 
tion 617 of the Companies Act of 1956 
Three collieries by the names of Hemgir- 
Rampur Coal Company Limited, Orient 


vh rhen a o e n a a iat 
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these collieries. was taken over by the 
Government of India. The Ordinance was 
replaced by Central Act ‘15 of 1973.. 
Under the Act, the management of the 
mines: vested in’ the Central Government 
and the definition of ‘mine’ ‘given in Sec- 

tion 2 of. the Act includes buildings, 
houses, plants, -machineries, etcetera. 
These collieries along. with several others 
were nationalised under the provisions of 
Central Act 26 of 1973. The. Central. Gov- 
ernment created the Coal Mines Auth- 
orty Limited in June, 1973. In 1975, the 
name was changed to Coal India Limit- 
ed. On 1-11-1975, the petitioner-Company 
came to be incorporated. There is no dis- 
pute that the Company is wholly owned 
by the. Central Goverament: 


The Council has been constituted under 
the Orissa Municipal Act of 1950.. Under 
that Act, the Council has: power to levy 
holding tax under Section 131. Tt has 
also power to levy licence fee under Sec- 
tion .290. Petitioner challenges the demand 
of tax relying on Article 285 of the Con- 
stitution and demand of licence fee is as- 
sailed on the ground that no service ‘is 
tendered and in the absence of quid pro 


quo, the demand of fee takes the colour . 


of tax, collection whereof is not aaa 
ed by the statute. 


3. Opposite parties 1 and 2 are the 
Council and its Executive Officer respec- 


tively. They have filed a counter-affida- - 


vit through the Executive Officer. They 


have contended that Coal India- Limited . 


is a Government Company having an in- 
dependent legal existence and is not a 
Department of the Central. Government. 
As such, the protection of Article 285 of 
the Constitution is not invocable. They 
have also pleaded that service has been 
provided in the areas where coal mines 
are located by establishing roads, drains 
and wells. Lighting facilities have been 
provided and arrangements have been 
made for removal of the garbage. Schools 
as also weekly markets have been estab- 
lished. These, it is contended, are suff- 


cient service and demand of licence fee . 


should, ,therefore, not be permitted to be 
resisted. It has next been contended that 
up to the end of 1975-76 taxes have been 
paid and licence fee has also been paid 
without demur. There is no justification 
'-for- offering resistance at this stage. 

A rejoinder ‘has been filed on behalf 
of the petitioner.to support its claim. ' 

a Article 285 a the eens a 
vides:— 


had 
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~ (1) The property of the. Union’ shall, ` 
save in so far as Parliament may by law 
otherwise provide, be ‘exempt from all 


taxes imposed by a State or by any au- 
Tonig ‘within a State. 


(2) Nothing in clause (1) shall, until 
Parliament by law otherwise provides, 
prevent any authority within a State 
from levying any tax on any property 
of the Union to which such property was 
immediately before the commencement 
of this Constitution liable or treated as 
liable, so long as that tax continues to 
be levied in that State.” 


Admittedly to the facts of the presen 
case, sub-article (2) of Article 285 of th 
Constitution has no. application. There i 
no dispute before us that the restriction 
in sub-article (1) applies to demand o 
tax by the Council. In case the buildings 
which are subjected to holding tax are 
property of the Union, there is no scope 
for disputing the petitioner’s stand that 
the same must be exempted from holding 
tax. The only question for examination, 
therefore, is whether the bulidings which 
have been subjected to tax are property 
of the Union. 


Under the Coal Mines (Nationalisation) 
Act (26 of 1973) provision has been made 
for acquisition of the rights of owners of 
coal mines. Sub-section (1) of Section 3. 
əf that. Act provides:— >` 

“On the appointed day, the right, title 
and interest of the owners in relation to 
the coal mines specified in the Schedule 
Shall stand transferred to, and shall vest 
absolutely in; the Central Government 
free from all incumbrances.” ` 
Section 5 of that Act provides:— 

“(1) Notwithstanding anything con- 
tained in Sections 3 and 4, the Central 
Government may, if it is satisfied that a . 
Government company is willing to com- 
ply, or has complied, with such terms 
and conditions as that Government may 
think fit to impose, direct, by an order 
in writing, that the right, title and in- 
terest of an owner in | relation to coal 
mines referred to in Séction 3, shall, n- 
stead of continuing to vest in the Cen- 
tral Government, vest-in the Government 
company either on the date of publica- 
tion. of the direction or on such earlier 
or later date (not being a date earlier 


.than the appointed day), as may be spe- 
ppa in the direction. 


XKE x” 
Undoubtedly, there is no . dispute that 
the Central Government has taken action 
under S. 5 (1) of the Act. Origirially 
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under Section 3 (1), the ownership of the 
mines vested in thé Central Government 
and when the Company came into exist- 
ence under. the direction of the Central 
Government by governmental action, the 


mines have now vested in the petitioner- | 


Company. At the relevant time the Com- 
pany has. thus been the owner of the 
- property. 

5. ¢Mr. Mohanty for the petitioner has 
taken the stand that the Company is an 
instrumentality of the State and, there- 
fore, is entitled to the protection of Arti- 


cle 285 (1) of the Constitution. Reliance. 


‘has been placed on the ratio of the Sup- 
reme Court decision in the case of Sukh- 
dev Singh v. Bhagatram, AIR 1975 SC 
1331,.and also on the observations in the 
case of Ramana Dayaram Shetty v. The 
International Airport Authority of India, 
AIR 1979 SC 1628. We are afraid, the 


angle from which the matter was being. 


examined in those two decisions was 
very different and, therefore, petitioner 
` would not be entitled to fall back upon 
the principles decided in those cases to 
support its present contention before us. 
In Sukhdev Singh’s case (supra) two 
questions arose for consideration, viz., 
firstly, whether an order for removal 
from service contrary to regulations 
framed under the Oil and Natural Gas 
Commission Act, 1959; the Industrial 
Finance Corporation Act, 1948; and the 
Life Insurance Corporation Act, 1956 
would enable the employees to a de- 
claration against the statutory corporation 
of continuance in’ service or would only 
give rise to a claim for 
` condly, whether an employee of a sta- 
tutory corporation was entitled to claim 
protection of Articles 14 and .16 of. the 
‘Constitution against the Corporation. As 
_these were the questions for examination, 
the Court proceeded to consider whether 
the Corporations were authorities within 
the meaning of Article 12 of the Consti- 
tution so as to be State. In the Airport 
Authority’s case (supra), the Court was 
again. called upon to decide .whether. the 
International Airport Authority  estab- 
lished. under the International Airport 
Authority Act (43 of 1971) is State. - 


In the second case, most of the decis 
sions of the Supreme Court. pertinent to 


that question were referred to for finding: 


out whether the Airport Authority would 
be an instrumentality of the State. There 
can be no dispute that several agencies 
or bodies would be -instrumentalities of 
the State and. yet have their independent 
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damages;: se- 


have legal persons, complete indepen- 


dent existence and a different fund even. 


though subject to supervision and control 
by the Central Government. Therefore, 
merely because an institution would be 
an instrumentality of the State or would 
come within the ambit of ‘other authori- 
ties’ as contemplated under Art. 12 of the 
Constitution and thereby become sub- 


ject to review jurisdiction of the. Court. 
in regard to its actions in- the same way . 
as State action is amenable to judicial © 


review, property owned by such institu- 
tion cannot be said to be State owned. 


One of the well-settled principles of law | 


of Corporation is that an incorporated 
company has independent existence and 
is a legal person different from those who 
constitute it. That a company incorporat- 
ed under the Companies Act is different 
from the State though wholly owned by 
it does not require argument to support 
the proposition. Gajendragadkar, C. J. 


‘speaking. for the Court in the case o 
A. P. State Road Transport Corporation . 


v. I-T. Officer, AIR 1964 SC 1486, quoted 


with approval the observations of Lord 
Denning,in the case of Tamlin v. Hanna- 
ford, (1950) 1 KB 18. The Master of Rolls 


pointed out:-— 


In the eye of the law, the corpora- 
tion is its own master and is answerable 
as fully as any other person or corpora- 


tion. It is not the Crown and has none of 


the immunities or privileges of the 
Crown. Its servants are not civil servants, 
and its property is not Crown property. 
It is as much bound by Acts of Parlia- 
ment as any other subject of the King. 


It is, of course, a public authority and’ 


its purposes, no doubt, are public pur- 


poses, but it is not a government depart-. 


ment nor do its powers fall within the 
province of government.” . 
The learned Chief Justice added:— 
“These observations tend to. show that 
a trading activity carried on by the cor- 
poration is not a trading activity carried 


‘on by the State departmentally, nor is~ 


it a trading activity carried on by a State 
through its agents -appointed in ‘that -be- 
half.”. i l 


In the premises we are not prepared to _— 


accept the contention advanced on behalf 


. of the petitioner that protection is avail- 


able under Article 285 (1) of the Consti- 
tution against levy- of holding tax. . -` 

So far as licence fee is concerned, 
the settled position is that unless there 


be quid- pro quo, the -Council would -not 


A... R 


existence. Such instrumentalities would 


wi 
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be entitled to levy fee. It is true that the 
quid pro.quo need not be. cent per cent 
but has to be substantial. No attempt has 
been made by the Council to establish 
` that there is substantial ‘quid pro quo. 
Maintaining roads, keeping the areas 
sanitary, providing lights and establish- 
ing schools are not any special service 
to the collieries. These are obligations of 
the Council under the Orissa Municipal 
Act and out of its other revenue, the ob- 
ligations have to be discharged. There 
could be scope for levying a fee only 
when there would be quid pro quo, L e€. 
a special service would be rendered in 
lieu of the fee charged. There is no ma- 
terial before us to come to such a con- 
clusion. We would accordingly hold that 
until provision is made for specific ser- 
vice in return for the fee, the Council 
- }would not be entitled to licence fee. That 
part of the claim of the petitioner suc- 


ceeds and the Council is directed not to © 


levy any licence fee until service 
mane to the licence is provided. 


7. The writ application succeeds in 
part. Both parties are directed to bear 
their own costs. 


N. K. DAS, J.:— I agree. 
Petition partly allowed. 


ger- 
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Anadi Naik, Appellant v. 
Naik and others, Respondents. 
Second Appeal No. 209 of 1977, 
18-7-1980.* > 
Hindu Law — Joint family — Parti- 
tion — Disruption of joint status — En- 


*From decision of G. C. Parija, Sub-J., 
Athgarh, D/- 21-4-1977. 
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tire coparcenary comes to an end — 
Shares of different branches are ascér- 
tained. 


Once disruption of a joint family sta- 
tus takes place, no longer the coparce- 
nary exists. There is a division of status. 
The entire coparcenary comes to an end 
and the shares of different branches are 
ascertained. Each branch having a defin- 
ed share in the property will be entitled 
to get the same. AIR 1980 SC 1173. Fol. 

(Para 6) 
Cases Referred: Paras 
AIR 1980 SC 1173 

B. Rath, B. Kar, R. Patnaik, J. K. 
Misra and R. K. Harichandan, for Appel- 
lant; M. M. Sahu and G. P. Sahu, for Re- 
spondents. 


JUDGMENT: Plaintiff is the appel- 
lant against a reversing judgment in a 
suit for partition of his one-third share 
in the homestead left by one Chakra- 
dhar Naik in holding No. 313 measuring 
about Ac. 0.06} dec. and for delivery of 
possession of the same. 

The admitted genealogy is given below. 

(See Table of Genealogy below) 

2. From the genealogy stated below, 
it would appear that Madhab had four 
sons, namely, Sridhar, Giridhari, Gopi 
and Nidhi. Nidhi’s son Chakradhar is un- 
heard of for more than seven years. The- 
dispute is in respect of his share in the 
properties. Plaintiff is the son of Sridhar. 
Giridhari’s son is defendant No. 5 Gopi’s 
son Jaiga was original defendant No. 1 
and after his death defendants Nos. 1, 
1 (ka) and 1 (kha) represent his line. 


3. Plaintiffs case is that in 1923 there 
was a partition between the four sons of 
Madhab. The suit plots (lots Nos. 1111 
and 1167) came to the share of Gopi and 
Nidhi During the current settlement the 


Chronological 


WX/HX/D575/80/LGC suit land was recorded jointly in the 
MADHAB NAIK 
| | | 
ee pe Gopi = Nidhi 
Anadi (Piff.) - Sanatan (D. 5) | raf Chakradhar 
Kunja Bhaigs Jaiga 
(dead) (D. 1) | 
dead Farika (D. 4) A 
(D. 2) Prahallad= Rani (widow of Faga) - 
S ae : 1 (dead) 
Tere r RA | -  Gandbarb (D. 3) 
ret E t ~ f 
\ e t 


-BHiDel (D. 1) (ka). --- 


Rasa (D. 1) (iba). 
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names of Bhaiga, Jaiga (original defen- 
dant No. 1), Fagu and Chakradhar. There 
was mutual partition between the heirs 
of Gopi and Nidhi in which western por- 
tion of the suit land was possessed by 
Chakradhar and eastern portion was pos- 
sessed by heirs of Gopi. Since more than 
seven years Chakradhar is unheard of 
and hence he is presumed to be dead. 
After statutory death of Chakradhar, the 
plaintiff is entitled to get one-third share 
in the homestead of Chakradhar. Defen- 
dants Nos. 1 to 4 have sold Ac. 0.05 deci- 
mals out of the disputed land to defen- 
dants Nos, 6 to 8 which is in excess of 
their share. Hence the suit. 


Defendants Nos. 2 to 4 and 6 to 8 filed 
a joint written statement. Their case is 
that since long Sridhar and Giridhari 
were separate and there was no partition 
between Gopi and Nidhi. Chakradhar is 
not unheard of since more than seven 
years. Plaintiff and defendant No. 5 were 
never in possession of the suit land. De- 
fendants have acquired title by adverse 
possession. i 

4. The trial court held that the plain- 
tiff and defendant No. 5 have got right, 
title and interest over the suit property; 
the plaintiff is not in possession of the 
suit property; defendants Nos. 2 to 4 have 


‘hot perfected their title by adverse pos- 


session; Chakradhar is unheard of for 
more than seven years and, as such, 
plaintiff and defendant No. 5 each ara 
entitled to one-third share and defen- 
dants Nos. 2 to 4 are entitled to one- 
third share in the suit property. 


5. The first appellate court has held 
that there was no partition by metes and 
bounds between Gopi or Nidhi or Gopi's 
son and Nidhi’s son and Chakradhar. The 
parties were in amicable -possession of 
different portions according: to conveni- 
ence. So also Gopi’s son and Chakradhar 
were in joint possession and enjoyinent 
of the land which has been sold by de- 


- fendants “Nos. 2 to 4. From the evidence 


-e 


of witnesses of the plaintiff, it is to be 
held that none of them saw any partition 
deed evidencing partition between ~ Gopi 
and Nidhi or Gopi’s share or Chakra- 
dhar’s share. As Gopi was living in ome 
house and Nidhi was living in another 
house it cannot be said that there was 


any partition. Chakradhar and -Giridhari ` 


were separate from each other and they 
were also separate from Gopi and Nidhi. 


Gopi and Nidhi were joint -though they- 


Were putting up in different houses. 
Plaintiff and defendant No. 5 have not 
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been able to establish that there was 
Separation between the four branches. 
Chakradhar’s share will. devolve on the 
heirs of Gopi as coparceners and plaintiff 
and defendant No. 5 will not be entitled 
to any share. 


6. There is no dispute that Chakra- 
dhar was unheard of for more than seven 
years and the dispute rests on the ques- 
tion as to who would inherit his share in 
the suit property. Both the courts below 
have concurrently held that the defen- 
dants have not proved the case of ad- 
verse possession and that thére has been 
no partition in the family even though 
the parties were in amicable. possession 
according to convenience. These are find- 
ings of fact and cannot be challenged. 
Chakradhar is unheard of since more than 
seven years. Admittedly also no copar- 
ceners existed between the branches of 
Sridhar Gopi, Giridhari and Nidhi, The 
appellate court has come to the conclu- 
sion that Giridhari.and Sridhar had se- 
parated from Gopi and Chakradhar and 
that Gopi and Chakradhar were living ` 
jointly. He came to the conclusion that 
Gopi’s heirs will be deemed to be copar- 
ceners of Chakradhar. This finding is ab- 
solutely wrong. Once disruption of a 
joint family status takes place, no longer 
the coparcenary éxists. There is'a divi- 
sion of status and the shares are ascer- 
tained. It has been held in a recent deci- 
sion Kalyani (dead) by L. Rs. v. Nara- 
yanan. AIR 1980 SC 1173, that where one 
of the five sons is separated unless the 
reunion is pleaded, other four sons can- 
not constitute a corporate body: like a 
coparcenary by agreement or even by 
Subsequent conduct of remaining to- 
gether enjoying the property together. In 


this suit the defendants have not taken 


the plea of reunion nor there is any issue 


of- reunion. Once there was a disruption 


of the joint status, the entire coparcenary 
comes to an end and the shares of: dif- 
ferent branches are ascertained. Even if 
Gopi and his heirs were living with Cha- 
kradhar they could not form a copar- 
cenary nor there was any reunion. After 
the statutory death of Chakradhar, each 
branch having a defined share in the pro- 
perty will be entitled to get the same, 
namely, Sridhar’s branch, Giridhari’s 
branch and Gopi’s branch. The 
should be stirpes (vide Mulla’s Hindu 


Law, 14th Edition 895, Illustration No. 6).. 


In view of the aforesaid position of law, 
the decision of the lower appellate court 


shares - 


1981. Karunakar Panda v. 
is not tenable and the appeal should 
be allowed. 


7. In the result, the Second Appeal! is. 
allowed and the judgment and the de- 
cree of the lower appellate court are set 
aside and the decision of the trial court 
is upheld. In the circumstances of the 
case, I make no order as to cost of this 
Second Appeal. i 
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Karunakar Panda, Appellant v. Din- 
gabati Bewa and others, Respondents. 


Second Appeal No. 200 of 1977, 
D/- 10-10-1980.* 


(A) Civil P. C. (3 of 1908), Sec- 
tion 11 — Res judicata — Suits or ap- 
peals raising common, issues for deci- 
sion ~~ Appeal against decree in one 
suit or appeal not barred on ground 
that appeal against decree in other suit 
or appeal was not filed — However, 
position would be different if subject 
matter in each suit or appeal is differ- 
ent, z 


The bar of res judicata is not created 
by a decree but by a decision or judg- 


ment. Where the suits of appeals raise — 


only common issues for decision and 
there hasbeen one trial, one finding and 
one decision, an appeal against the de- 
cree in one suit or the appeal will not: 
be barred by res judicata by not filing 
an appeal against the decree in the 
other suit or appeal. But where the 
subject-matter of each of the two suits 
or appeals is different and the decision 
in the two proceedings, though stated 
in one judgment, really amounts te 
two decisions and not one decision com- 
mon to both the proceedings, an ap: 
peal filed against the decision in one 
proceeding will be barred by the rule 
of res judicata if no appeal is filed 
against the decision in the other pro- 
ceeding. : (Para 18) 

(B) Hindu Law — Alienation 
Joint Family Property — Transfer for 
legal necessity — Onus to prove Hes 
on transferee, l 


Legal necessity to support a sale must 
be established . by the the transferees, The 


"Against | decision of a S. Panda, Sub. 
“a . Anandapur, D/- 22-3-1977. 


KX/LX/F867/80/ AME 
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-ving actual 


‘Appeal allowed. | 
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onus of proving legal necessity may be 
discharged by the transferees by pro- 
necessity or by proving 
that they made.proper and bona fide 
enquiries about the existence of neces- 
sity and that they did all that was 
reasonable to. satisfy themselves as to 
the existence = necessity. 


(Para 20) 

Cases . ‘Referred : eee Paras 
AIR 1977 SC 1268 15 

' ATR 1976 SC 1845 34 


(1976) 18 O. J. D. 50t a) 
AIR 1974 SC.1126 

AIR 1974 SC 1320 - 
AIR 1966 SC 1332:1966 All LJ 578 12 


AIR 1962 SC 338 9,12 

AIR 1960 Orissa 172: TLR (1960) Cut 

295 9 

AIR 1956 Orissa 68 9 
AIR 1953 SC 419 

7,8, 9, 10, 12, 32, 13, 14. 17 

AIR 1927 Lah 289 (FB) 8, 12 


S. C. Mohapatra, for Appellant; R.K. 
Mohapatra and A. N. Misra, for Respon- 
dents, 


JUDGMENT :— The Second Appeal 


is by the plaintiff against a decree of 
affirmance, 


2. The plaintiff claimed to be a re- 
versioner along with eves 7, 8 
and 9 to the estate of one Khetrabasi 
Panda, who died in 1918. He brought 
the suit for setting aside a sale deed 
executed by Udia Dibya, the widow of 
late Khetrabasi Panda in favour of the 
ancestors of defendants 1 to 6 in res- 
pect of the suit lands. He also pray- 
ed for recovery of possession of the 
same and for mesne profits. 


3. The plaintiff's case was that 
Laxman, Gadadhar and Chakradhar, the 
three sons of Kanhei Panda separated 
in mess and estate and accordingly the 
the family properties were separately 
recorded in their names in the settle- 
ment record of rights published in the 
year 1915. Out of 3.01 acres of land 
eachof the three sons of Kanhei got 
1/3 share, Khetrabasi was in posses- 


-sion of 1.01 acre of land which had 


fallen to. the share of his grandfather 
Laxman. He died issueless in the year 
1918 leaving behind him his widow 
Udia Dibya. She was all along in pos- 
session of the properties left by her 
deceased husband and in the year 1953 
she transferred 843 decimals of land te 
Hart Sahu, the husband of defendant 
No. } and father- -of defendants :2 to 4 
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and Pahali Sahau, the father of de- 
fendants 5 and 6 and since then the 
transferees remained in possession of 
the lands. The plaintiffs contention was 
that the transferees fraudulently ob- 
tained the sale deed from Udia Dibya 
without payment of consideration and 
that there was no legal. necessity for 
the sale. Upon these allegations, the 
plaintiff filed the suit on 13-2-1967 for 
the aforesaid reliefs. 


4. The stand taken by defendants 1 
to6 was that the saledeed executed by 
Udia Dibya in favour of Hari and 
Pahali was genuine and for considera- 
tion and it was supported by legal 
necessity. It was alleged that Krushna 
Panda, the third son of Chakradar had 
filed T. S. No, 4/51 against Udia Dibya 
to oust her from the family properties 
and in order to meet the litigation ex- 
penses andfor her maintenance she sold 
the suit lands in favour of Hari and 
Pahali on receipt of full consideration 
for the same. It was also alleged that 
the plaintiff had filed T. S. No. 98 of 
1958 challenging the sale deed execut- 
ed by Udia Dibya and the suit was 
dismissed on the finding that the same 
was genuine and for consideration. The 
plaintiff also filed T.S, No, 47 of 1967 
claiming partition of his share in the 
family properties including the suit 
properties and that suit was decided 
on the finding that the sale by Udia 
Dibya was supported by legal neces- 
sity. Accordingly, it was alleged that 
the suit was barred by res judicata. 


5. The learned Munsif who original- 
ly decided the suit on 31st July, 1973 
came to the findings that the sale deed 
executed by Udia Dibya was genuine 
and for corsideration, but it was pot 
supported by legal necessity. He dis- 
carded the plea of res judicata and 
estimated the mesne profits at the rate 
of Rs. 60/-. per year. But he dismissed 
the suit on the ground that sufficient 
particulars had not been given for 
identification of the suit lands and 
hence the suit was bad for vagueness 
and indefiniteness. | 

6. Aggrieved by this decision, the 
pla‘ntiff filed Title Appeal No. 9/73 in 
the Court of the Subordinate Judge, 
Keonjhar against the decree of dis- 
missal of the suit. Defendants 1 te 6 
also preferred Title Appeal No. 12 of 
1973 challenging the finding about want 
of. legal necessity for the sale. After 
hearing beth the appeals analogously, 
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the learned Subordinate Judge remand- 
ed the suit and called for a specific 
finding regarding the ideritity of the 
suit lands. Thereafter the plaintiff ap- 
plied for amendment of the plaint by 
adding some new properties and speci- 
fying the area of disputed properties 
as 1.01 acres. The Trial Court by its 
order dated 3-4-1975 allowed the 
amendment. Defendants 1 to 6 pre- 
ferred Civil Revision No. 143 of 1975 
challenging the order of amendment. 
This Court allowed the Civil Revision 
on 13-7-1976 and directed that the 
amendment should be confined to 
0.84 2/3 acre only. Thereafter the trial 
Court by its judgment dated 14-2-1977 
returned a finding that the description 
of the suit lands. was vague and the 
suit was bad for indefiniteness. Appa- 


rently, it had overlooked the amend- 
ment of the plaint. Then both the 
Title Appeals were transferred to the 


Court of the Subordinate Judge, 
Anandapur. The Title Appeal No, 9/73 
filed by the plaintiff was numbered 
as Title Appeal No. 1/76 and Title 
Appeal No. 12 of 1973 filed by the de- 
fendants 1 to 6 was numbered as Title 
Appeal No. 10/76. Both the appeals 
were heard together and were disposed 
of on 26-3-1977 by a common judg- 
ment, Title Appeal No. 1/76 filed by 
the plaintiff was dismissed and Title 
Appeal No. 10/76 filed by defendants 
1 to 6 was allowed on the following 
findings: 


(a) The sale deed executed by Udia 
Dibya was genuine and ‘for considera- 
tion and it was also supported by legal 
necessity, 


(b) The identity of the suit lands was 
not very material for deciding -the con- 
troversy between the parties. 


(c) Udia Dibya got the properties b 
inheritance as the sole heir of her de- 
ceased husband and possessed the same 
as of right and not as a limited owner. 


(d) The transferees had acquired pre- 
scriptive title over the ‘suit lands by - 
the date of institution of the suit. 


Two separate decrees were drawn up 
in Title Appeal No, 1/76 and Title Ap- 
peal No. 10/76. Aggrieved by the deci- 


-sion. the plaintiff filed the present ap- 


peal against the decree of dismissal 
passed in Title Appeal No. 1/76. He also 
filed Second Appeal No, 31/78 against 
the decree passed in favour of defen- 
dants 1 to 6 in Title Appeal No. 10/76 ` 
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Second Appeal No. 31/78 was dismiss- 
ed by this Court on 26- He on the 
ground of limitation. 


7. At the hearing of this Second 
Appeal; a preliminary objection was 
raised on behalf of. the respondents 


that since Second Appeal No. 31 of 
-1978 has been. dismissed, the finding 
recorded by the lower appellate Court 
in Title Appeal No. 10/76 would ope- 
rate as res judicata and that cannot 
be challenged in this Second Appeal. 
The learned counsel for the appellant 
on the other hand contended that since 
the entire suit had been dismissed by 
the Trial Court, defendants 1 to 6 had 
no right of appeal and Title Appeal 
No. 10/76 filed by them was not main- 
tainable and hence the dismissal of the 
Second Appeal No, 31/78 preferred 
against a finding in Title Appeal No. 
10/76 cannot operate as res judicata. 
- In support of his contention he relied 
on a decision of the Supreme Court 
reported in AIR 1953. SC 419 (Nara- 
hari v. Shanker). 


8. In AIR 1953 SC 419 (Narahari v. 
Shankar) the plaintiffs claimed the suit 
land as belonging to them exclusively 
according to a family custom as mem- 
bers of the senior line as against the 
defendants who were of junior line. 
There were two sets of defendants. 
Each set of the defendants claimed that 
they were in possession of 1/3rd of the 
land and maintained that they were 
entitled to it as their share of the 
family property. The plaintiffs suit was 
decreed, The two sets of defendants 
filed two separate, appeals each claim- 
ing 1/3rd portion of the land and each 
filed court-fee to the extent of their 
share. The first appellate court allowed 
both the appeals and dismissed the 
plaintiffs’ suit by one judgment, A 
copy of the judgment was placed on 
the file of the other connected appeal. 
On the basis of the judgment two de- 
crees were prepared by the first ap- 
pellate court. The plaintiffs filed two 
‘separate - appeals. One of the appeals 
was time-barred. This appeal was filed 
ona rupee one stamp paper anda note 
was appended that full. court-fee 
been paid inthe other appeal. The High 
Court held that one of the appeals be- 
ing time-barred, the other apneal would 
fail ty application of the principles on 


res judicata. Accordingly the High 
Court dismissed both the appeals. 
Against that judgment two appeals 


 tled. 


had | 


Court constituted for the disposal 
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were preferred to the Judicial Commit- 
tee of the State of Hyderabad which 
came before the Supreme Court under 
Article 374 (4) of the Constitution of 
India. The Supreme Court while deal-. 
ing with the plea of res judicata held 
as follows: 


Durgabati Bewa 


eee It is now well -settled that 
where there has been one trial, one 
finding, and one decision, there need 
not be two appeals even though two 
decrees may have been drawn up. AS 
has been observed by Tek Chand, - J. 
in his learned judgment in AIR 1927 
Lah 289 (FB), mentioned above, the 
determining factor is not the decree 
but the matter in controversy. -As he 
puts it later in his judgment, the 
estoppel is not created by the decree 
but it can only be created by the judg- 
ment, The question of res ` judicata 
arises only when there are two suits. 
Even when there are two sitits, it has 
been held that a decision given simul- 
tanously cannot be a decision in the 
former suit. When there is only one 
Suit, the question of res judicata does 
not arise at all and in the present 
case, both the decrees are in the same 
case and based on the same judgment, 
and the matter decided concerns the 
entire suit. As such, there is no ques- 
tion of the Application of the principle 
of res judicata. The same judgment 
cannot remain effective just because it 
Was appealed against with a different 
number ora copy of it was attached 
to a different appeal. The two decrees 
in substance are one.......... á 


9. In AIR 1956 Orissa 68, Sumi 
Debi v. Prana Krushna Panda a Divi- 
sion Bench of this Court held that 
Narahari’s case was not binding as be- 
ing not of the Supreme Court of India. 
Their Lordships. observed : 

“Had this been’a decision of the 
Supreme Court of India, the matter 
would have been taken as finally set- 
But as is seen from the report, 
it is not a decision of the Supreme 
Court of India, but a decision of the 
Supreme Court of. Hyderabad, which 
in consequence of the merger of 
Hyderabad and for the necessity for 
disposal of the appeals pending in the 
Supreme Court of Hyderabad, is a 
of 
those appeals consisting of two ‘Judges 
of the Hyderabad Supreme Court and 
one Judge of the ‘Supreme Court of 
India, Mahajan, J., (as he then was). 
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In my opinion, therefore, this deci- 
sion cannot be taken as a decision of 
the Supreme Court of India See on 
us. my 

In a subsequent decision | of = this 
Court reported in ILR (1960) Cut 295: 
(AIR 1960 Orissa 172), Bishnu Dayal 
Jhunjhunwalla v. Atal Behari Acharya 
‘a Division Bench of this Court differed 
from the. above observation and ‘held 
that the judgment in Narahari’s case 
was delivered by the Supreme Court 
in exercise’ of its special powers under 
Article 374 (4) of the Constitution. It 
was further . held that once it is a 
‘Judgment of the Supreme Court, it is 
binding on all the Courts in the. land 
‘irrespective of the special procedure 
adopted for constituting the Bench for 
hearing certain classes of appeals. 

Their Lordships. of the Supreme 
Court in MBadrinarayana’s case: AIR 
1962 -SC 338 have clearly mention- 
ed while taking notice of AIR 
1953 Sc. 419 that it was the Judgment 
. of the Supreme Court. In.a recent deci- 
sion of this Court reported in (1976) 
18 OJD 501, (Sripati Charan Rai v. 
Madna Das) this Court has also taken 
Narahari’s case to be a decision of the 
Supreme Court and accepted the law 
laid down in that case. 


16. The learned counsel appearing 
for the respondents urged that though 
the decision in Narahari’s case (AIR 
1953 SC 419), has never been overrul- 
ed by the Supreme Court yet the prin- 
ciples enunciated therein have ‘been 

whittled down in subsequent decisions. 
- I am, however, unable to accede to this 
contention, No . doubt, Narahari’s case 
has been distinguished on facts in the 
subsequent decisions of the Supreme 
Court, but nothing said in those deci- 
sions can be construed as laying down 
that the principles of res judicata will 
be attracted even when there are no 
two suits, but only one suit. | 


11. In AIR 1962 Sc 338 (Badri 
Narayan v, Kamdeo Prasad), there were 
two separate . election appeals, both 
of which were dismissed by the 
High Court.’ Separate decrees ‘were 


prepared. The subject-matter of each 


appeal was different. An appeal was 
preferred to the Supreme Court against 
only one of the decrees. The decision 
in the Supreme Court’ Appeal depend- 
ed on a matter which had been decid- 
ed by the High Court in the other 
election appeal which was not before 
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the Supreme Court, In these circum- 
stances, their ‘Lordships held: that the 
decision .of ‘the High Court in the ap- 
peal which had not been brought be- 
fore the Supreme Court operated . as 
res judicata because although both the 
appeals before the High Court arose 
out of one proceeding before the Elec- 
tion Tribunal, the subject-matter of 
each appeal was different, Their Lord- 
ships observed: 


subject-matter of appeal 
appellant related 
to the question of his election being 
bad or good, in view of the pleadings 
raised before the Election Tribunal. It 
had nothing to do with the question of- 
right of respondent No. I to be declar- 
ed as duly elected candidate,- The 
claim on such a right is to ‘follow the 
decision of the question in appeal: No.7 - 
in case ‘the appeal was dismissed. Hf 
appeal No. 7 was allowed, the question 
in appeal No. 8. would not arise for 
consideration. The. subject-matter of 
appeal No. 8 simply did not relate to 


‘the validity or otherwise of the elec- 


tion of the appellant. The decision 
of the High Court in the two appeals. 
though stated in one judgment, really 


‘amounted to two decisions and not to 


one decision common to both the ap- 


The. cadier case of Marahan v. Shan- 
ker (ATR 1953 SC 419), was- distin- 
guished on facts. Referring to. the re- 
levant observations in the earlier case 
which are as follows: 


“It is now well-settled that where 
there has been one trial, one finding 
and one decision, there need not. be 
two ‘appeals even though two. co 
may have been drawn up.” ~ 
Their Lordships observed:— - 


“This does not mean that henever 
there be more than one appeal arising 
out of one sult, only one appeal fs 
competent against the order im ‘any of 
those appeals irrespective of the fact 
whether the issues for decision in those 
appeals were all common or some were 
common and others raised different 
points for determination. The existence 
of one: finding and one decision men- 
tioned ‘in this observation simply con- 
templates the presence of ‘common 
points in all the appeals and the ab- — 


sence of any different point in those 


appeals and consequently of one deci- 
Sion on those common 1 points in al} the 
appeals.” ` ` 
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12. Narahari’s case was’ referred to 
in Sheodan Singh v. Daryao Kunwar, 
ATR 1966 SC 1332 and was distinguish- 
ed on the ground that that case relat- 
ed to a case where there was only one 
suit followed by two appeals. A care- 
ful perusal of the decision in Sheodan’s 
case would show that the plea of res 
judicata was sustained by their Lord- 
ships because of the decision of - the 
High Court in two appeals arising out 
of two suits and it was in this view 
of the matter that it was observed that 
the decision in the two appeals was a 
decision in the former appeals so as to 
five rise to res judicata in the sub- 
sequent appeals. Further it will be 
seen that their Lordships did not speci- 
fically overrule the ratio of the deci- 
sion in Lachhmi’s case: AIR 1927 Lah 
289 (FB) as well as in Narahari’s case 
in AIR 1953 SC 419 about the proposi- 
tion that the bar of res judicata is 
created by a judgment and not by a 
decree, 

13. In the case of Ramagya Prasad 
Gupta v. Murli Prasad: AJR 1974 SC 
1320, their Lordships again distinguish- 
ed Narahari’s case on facts. In that 
ease, two suits between the same par- 


‘ties were consolidated and tried to- . 


gether. The subject-matter of the ear- 
dier suit and that of the subsequent 
suit were  entirly different. Their 
Lordships held that dismissal of the 
appeals arising out of the earlier suit 
. did not operate as res ‘judicata in the 

appeals arising -out of the subsequent 
suit. 


14. In the case of Lonankutty v. 
Thomman, AIR 1976 SC- 1645, Nara- 
hari’s case (AIR 1953 SG 419) was also 
distinguished on-facts. In that case, 
there were two suits, and the appel- 
late decree in one of the suits had 
become final, Their Lerdships held that 
the issues decided therein could not be 
reopened in the second appeal filed 
against the decree passed in an ove 
arising out of another suit. 

t5. In ATR 1977 SC 1268, Narya 
Prabhu Venkateswara. Prabhu v. .Nara- 
yana Prabhu Krishna Prabhu, the 
Supreme Court held that one of the 
tests in deciding whether the doctrine 
‘Of Tes judicata -applied to a particular 
case or not is to- determine whether 
two inconsistent decrees will come into 
existence if it is not applied. 

16. It is clear from the decisions of 
lof the Supreme Court referred to 
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above that the bar of res judicata is 
not created by a decree but -by a deci- 
sion or judgment. Where the suits or 
appeals. raise only common issues for 
decision and there hàs been one trial, 
one finding and one decision, an ap- 
peal against the decree in one suit or 
the appeal will not be barred by res 
judicata by not filing an appeal against 
the decree in the other suit or appeal. 
But where the subject-matter of each 
of the two suits or appeals is different 
and the..decision in the two proceed- 
ings, though stated. in one judgment, 
really amounts’ to two decisions and 
not one decision common to both the 
proceedings, an appeal filed against the 
decision in one proceeding will be bar- 
red by the rule of res judicata if no 
appeal is filed against the decision in 
the other proceeding. 

1%. If we examine the facts of the 
present case in the light of the prin- 
ciples laid down in the aforesaid 
decisions, it will be clear that though 
two appeals arose out of one suit the 
subject-matter of dispute was one and 
there was one decision common to 
both the appeals. Preparation of two 
decrees. was merely for the sake of 
complying with the formalities of law. 
The result of consolidating the two 
appeals was to combine the contro- 
versies in the two appeals -into a 
single controversy and to make the 
proceedings of both the appeals . a 
single proceeding, The controversy in 
that proceeding was concluded by a 
single judgment and inasmuch as that 
judgment has been put in jeopardy. it 
cannot operate as res judicata. The en- 
tire matter in controversy between 
‘is before this 


Court in the present appeal. In the 


‘present appeal, the plaintiff has attack- 


ed the entire basis of the judgment of 
the. Court below. He has left nothing 
unchallenged in the judgment of the 
Court below which would stand in his 
way in getting the reliefs claimed in 
the suit. In Title Appeal No. 10/76 giv- 

ing rise to Second Appeal No. 31/78 the 


Court below passed a decree in favour 


of the. transferees on the finding that 
there was no legal necessity for the 
sale, : That finding is specifically chal- 
fenged in’ the instant appeal. Thus, 
both the decrees- passed by the Court 
below are being assailed in this ap- 
peal, and as such if.the decision of 
the Court below is set aside im this 


_ appeal, both the .decrees would be re- 
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versed and there will be no scope for 
any inconsistency. All the defendants 
have been impleaded as respondents in 
the present appeal and the appellant 
has paid full court-fees on the value of 
the suit lands after deducting the 
value of the lands which have vested 
in the State Government under the 
Orissa Estates Abolition Act. In para- 
graphs 18 and 19 of the memorandum 
of appeal the appellant has clearly 
sta‘ed that 0.41 2/3 acre out of the 
suit lands has vested in the State Gov- 
ernment and therefore the Civil Court 
is not competent to exercise jurisdic- 
‘tion over the same. Accordingly, he 
has restricted the appeal for relief only 
in respect of the land measuring 0.43 
acre out of the suit lands appertaining 
to Khata No. 203/2 and it was valued 
according to the proportion of the re- 
lief claimed, It will thus be seen that 
‘the present appeal is really a consoli- 
dated appeal against both the decrees 
passed by the Court below in the two 
appeals. The object of the instant ap- 
peal is to get rid of the very adjudi- 
cation which is put forward as consti- 
tuting res judicata. A matter which is 
still res subjudice cannot operate as 
res judicata. In these circumstances, 
there can be no question of the appli- 
cation of the doctrine of res judicata. 
Even though Second Appeal No. 31 of 
1978 was dismissed, the present appeal 
cannot ~ be said to be barred by res 
judicata. Both the appeals arose out of 
a single judgment and hence even 
though one of the appeals was dismiss- 
. ed as time barred, that will not de- 
prive the. plaintiff who has preferred 
the present appeal combining the con- 
troversy in the two appeals into a 
single controversy, from continuing to 
prosecute the same. Section 11, 
P. C. or the principle of res judicata 
is not attracted to such a case. In my 
opinion, the present case falls within 
the ambit of Narahari v. Shankar, 
AIR 1953 SC 419. l 


18. There is yet another reason for 
not invoking the principle of res `judi- 
cata in the present case. It is well 
settled that a party who is adversely 
affected by the decree’ can alone ap- 
peal against it. A party not aggrieved 
by a decree is not competent to ap- 
peal against the decree on the ground 
that an issue was found against him. 
This point is covered by high authori- 
ties. In the case of Ganga Bai v. Vijay 
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Kumar, AIR 1974 SC 1126. their 
Lordships after construing the provi- 
sions of Sections 96, 100, 104, 105 and 
Order 43, Rule 1, Civil P, C. held: 


“These provisions show that under 
the Code of Civil Procedure, an appeal 
lies only as against a decision or as 
against an order passed under rules 
from which an appeal is expressly al- 
lowed by Order 43, Rule 1. No appeal 
can lie against a mere finding for the 
simple reason that the Code does not 
provide for any such appeal, ...... n 


In the present case, the position ap- 
pears to be that in spite of the finding 
of the Trial Court that the sale by the 
widow was not supported by legal 
necessity, a decree was passed in’ fav- 
our of the defendants, resulting in the 
dismissal of the suit. As ‘the whole 
suit was dismissed, the defendants had 
no right of appeal against an adverse 
finding. When the appeal of the defen- 
dants was not maintainable, there was 
no scope for a decree to be appealed 
against. It must, therefore, follow that 
Title Appeal No. 10/76 filed. by defen- 
dants 1 to 6 before the Court below 
was not maintainable as it was prefer- 
red against a mere finding recorded 


- by the Trial Court, Hence, the Second 


Appeal No. 31 of 1978 was also not 
maintainable and dismissal of the same 
would not operate as res judicata in 
the present appeal. 


18. Now coming to the merits, the 
findings of the lower appellate court 
that Udia Bewa possessed the proper- 
ties as of right and not as a limited 
owner and that the transferees acquir- 
ed a prescriptive title to the same ap- 
pear to be basically wrong, Udia Dibya 
having inherited: the properties as a 
widow prior to the coming into force 
of the Hindu Succession Act possessed 
the same as a limited owner. In: 1951 
she sold the lands as a limited owner 
and the transferees purchased only the 
limited interest. On the coming into 
force of the Hindu Succession Act, 
1956, the limited interest did not ripen 
into absolute interest as Section 14 
has no application in view of the fact 
that the widow had divested herself. 
of her limited. interest by alienating 


the same and could not be regarded as 


being possessed of the property on the 
date of coming into force of the Act. 
There is no question of any adverse 
possession by the transferees if they. >- 
had purchased only the limited inter- 


1981 - 


est. On the death of the widow suc- 
cession would open in favour of : the 


heirs of her deceased husband, . unless . 
she had transferred 


it is shown that 
the corpus of the property for justi- 
fying legal necessity. 


20. Legal necessity to support .a 
sale must be’ established by the trans- 
ferees. -The onus of proving legal 
‘Inecessity may be discharged by the 
transferees by proving actual necessity 


or by proving that they made proper. 


and bona fide enquiries sbout the exis- 
tence of necessity and that they did 
all that was reasonable to satisfy 
themselves as to the existence of 
necessity. In the present case, the 
transferees have. not produced the sale 
-deeds executed in their favour by the 
widow. No doubt, recitals in a. sale 
deed of legal necessity do not per se 
prove legal necessity, but the recitals 
may be used to corroborate the other 
evidence. of the existence of legal 
necessity.. 


21. In the written statement the de- 
fendants pleaded that Krushna Panda, 
the ‘third son of Chakradhar had filed 
T. S. No.. 4/51 against Udia Dibya and 
for meeting the litigation expenses of 
that suit and other necessary expenses 
she had transferred the property. and 
the transferees were Satisfied after 
bona fide enquiry about the existence 
of necessity. 

During the trial, the defendants exa- 
mined four -witnesses out of whom 
P., Ws. 1, 2. and 4 deposed about the 
existence of legal necessity, for the 
sale. D. W..1 Ananta Charan Panda 
is defendant No. 7 who, according to 
the plaintiff, is entitled to inherit the 
lands: along with him as a reversioner. 
He- stated that Udia Dibya sold the 


lands to Hari and Pahali for Rs. 500/- 


for ‘meeting. her maintenance. and liti- 
gation expenses. He also stated that 
Udia was managing . her affairs with 
difficulty and that Krushna Panda ‘had 
filed a suit against Hér and she was 
_ fighting the litigation from 1951 to 
1957, His. evidence has not been mate- 
‘yially shaken.. There is no apparent 
reason why he would support the case 
of the transferees against his own 
interest. - 


D.-W.°2 Diraju Sahu gave evidence 
that Udia. had incurred a loan of‘ Rs. 
300/- from him ‘under a handnote- for 
meeting her maintenance and litigation 
. expenses and she - repaid the same by 
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selling her lands to. Hari and Pahali 
for Rs. 500/-. According to him’ consi- 
deration of Rs. 500/-- was paid to Udia 
in his presence and out of that amount 
he was paid Rs. 400/-. There is no rea- 
son to disbelieve his evidence. 


D. W. 4 Krushna Chandra ` Sahu is 
the. son of Pahali one of the trans- 
ferees of Udia Dibya and he is defen- 
dant No.2 in the suit. He also gave 
evidence that Udia sold the lands to 
meet her maintenance and -litigation 
expenses. He. stated that-in his pre- 
sence his -father made enquiries about 
the existence of necessity of Udia Dibya 


. from her brother and some others and 


learnt that she was in urgent need of 
money. His evidence clearly estab- 
lishes the existence of the legal neces- 
sity for the sale. The lower appellate 
court, on a consideration of the evi- 
dence, came to hold. that the sale by 
Udia Dibya was for legal necessity. I 
see no cogent ground to differ from its 
finding. 


22. The result, henro is that 
there is no merit in this appeal and it 
is. accordingly dismissed, In the cir- 
cumstances - of the case, I direct the 
parties to ‘bear their own costs through- 
out. 

Appeal ‘dismissed. 


‘AIR 1981 ORISSA 29 
R. N. MISRA, J. 

Gade Narayan Murty, Petitioner v. 
Berhampur Municipality, Opposite 
Party. 

Civil Revn. No. 511 of 1980 convert- 
ae S. A. No. 76 of 1978, D/- 12-8- 
1 


(A) Civil P. C. (5 of 1908), S. 102 
(prior to amendment by Act 104 of 
1976) — Suit for recovery of Rs. 617.07 
| -— . Suit cognizable by 
Courts of small causes -—— Second ap- 
péal cannot lie —. AIR 1957 SC 546, 
Foll. ; . (Para 2): 


(B) Orissa Munina Act (23 of 1950), 
-{e) — Municipal 
Council — Enhancement of tax on 
holdings without notice — Conduct of 
tax payer confers no jurisdiction toen- 
hance without notice — Enhancement - 


*From decision of D. Panigrahi, Addl. 
Sub: J.-cum-Chief .. Judicial Magis- 
trate, - Berhampur, D/- 7-1-1978. ` 


TX/TX/ETS2/80/0VGIMVS. : 





` 447 (2) 


. 1967 BLJR 31 
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unenforceable. 
ed from, 


Where a Municipal Council viio 
giving notice as required under Section 
enhanced the tax on holdings 
and a holding owner challenged. the 
enhancement on ground that it was bad 
for want of - notice; the enhancement 
was unenforceable and the conduct of 
the owner could not be relied upon so 
as.to confer jurisdiction’ on the Muni- 
e‘pal Council to enhance tax without 
complying with the requirement of 
notice as notice is a condition prece- 


1967 BLJR 31, Dissent- 


dent and jurisdiction to enhance iš 
. dependent upon notice having been 
“issued. 1967 BLJR 31 Dissented from; 


AIR 1936 Pat 322; AIR 1943 Pat 76: 
1971 Ch 34; 1974 Lab IC 1190 (Orissa), 
Followed. (Para 3) 


.. Cases Referred: ‘Chronological Paras 
1974 Lab IC 1190:ILR (1973) Cut a 


1971 Ch 34: (1970) 3 WLR 434: (1970) 
2 All ER 713, Leary v, National 
Union of Vehicle Builders 


AIR 1957 SC 540 
ATR 1943 Pat 76 ; 
AIR 1936 Pat 322 | 


N. V. Ramdas, for Petitioner; R. C. 
Misra, for Opposite Party. 


ORDER :— ‘Defendant--is in appeal 
against the affirming decree passed by 
the Additional Subordinate Judge of 
Berhampur. Plaintiff-Municipal Council, 
filed a suit in terms of Section 170 of 
the Orissa Municipal Act against the 
defendant, 
{door number) in Ward No. 13 for re- 
covery of.taxes for the four quarters 
of. 1972-73: and prayed for the holding 
itself to be subjected to a charge . for 
the decree. The- defendant - contended 
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that the enhancement of the existing ` 


- tax had been made without any. en- 
.. quiry or.. notice to him. It may be 
pointed out that -the enhancement ‘was 


«“dọne in ‘two {stages — once from.. the. 


éxisting |, tax of. Rs.. 25. 13 . paise . per 
quarter to Rs, 139.80 paise per quarter 
and again from Rs. 139.80 . paise, . per 
quarter to Rs. 158.74 paise per quar- 
ter. These were more or, less, connect- 
ed with. extensions ‘to the’ existing con- 
structions. Defendant. had challenged 
the enhancement by way of appeal 
under the Act and the appellate .. au- 
thority had granted a small reduction. 
Both the courts ’ below have decreed 
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‘respondent 
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the suit. Defendant is, therefore, in 


second appeal. 


2 A preliminary objection has been 
raised by Mr. Misra for. the plaintiff- 
respondent that in view of the bar 
under Section -102 of the Code of Civil 
Procedure, the second appeal is not 
maintainable. Admittedly, the claim in 


the suit is Rs. 617.07 and that is the}. 


valuation of the second appeal, Sec- 
tion 102 of the Code provides :— 


“No. second appeal shall lie in any 
suit of the nature cognizable by Courts 
of Small Causes, when the amount or 
value of the subject-matter of the ori- 
ginal suit does not exceed three 
thousand rupees,” 


. At the time the suit commenced, "the 


amendment to the Code had not come 
into force and the amount then was 
Rs. 1,000/-. On the principle indicated 
in the case of Garikapati Veeraya v. 
N. Subbiah Choudhry, AIR 1957 . SC 
540, the relevant amount to ‘be taken 


into account would be Rs. 1,000/- prior 


to the amendment. According to Mr. 
Misra the suit is-one which was cogni- 
zable by the Court of Small Causes 
and, therefore, a second appeal does 
not lie in. view of the low valuation. 
Mr. Ramdas, on the other hand, takes 
the stand that the schedule read with 
Section 15 of the Provincial Small 
Cause Courts Act would clearly show 
that the present litigation was 
cognizable by the Court of Small 
Causes. 


“D A Court of Small Causes shall 
not take cognizance of the suits gpeci- 
fied in the Second Schedule as suits 
excepted from the 


Mr. Ramdas is not ‘able to saint out 
anv entry in the Second Schedule 
which would cover the present claim. 


In the circumstances, I am inclined tof 


agree with Mr. Misra for the plaintiff- 
that the second appeal 
would be hit by Section 102 of the 
Code of Civil Procedure. 


3. During argument Mr. Ramdas 
had prayed for leave to convert the 
second appeal  intoa revision. Since 
more court-fee has been paid: and - there 
is no question of limitation. I-am pre- 
pared to treat the second appeal as a 
Civil Revision. Appropriate correction 
in the registry be made. 


not 


Section 15 of the Provincial 
Smali Cause: Courts Act provides :— 


Pea of a 
Court. of Small Causes.” -~ 
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4. Mr. Ramdas contended on merit 


relying on Section 147. (2) of the Ori- | 


asa. Municipal Act that notice 


prior ` 


of enhancement was a condition. prece- > > 
- Council placed reliance .on a 


dent and the owner of the holding: was 
en'itled -to raise an objection ‘before 
the enhancement could hecome : opera- 
tive. Reliance is - placed on-.a Bench 
decision of the Patna High Court © in 
the case of Abdul Kadar Khan v. 
Cha‘rman, Puri Municipality, AIR 1943 
Pat 76. which was rendered in a dis- 
pute arising within the Province of 
Oris-a when a corresponding provision 
under the Bihar and Orissa Municipal 
Act. was in force. Harries, C. J., 
ing for the Court stated :— 
Wes The question arises as to “what 
ig the effect of an omission to give 


th’s statutory notice, It appears'to me . 


that giving of notice of the proposed 
-assessment and the date upon which 
the -alteration will be made is a condi- 
tion precedent to` the right of the 
munic'pality. to make the alteration or 
addition. Unless such notice ‘is given, 
the alteration or addition | cannot, in 
my view, be made... 


S'milar view was fea in the case of 


Lachminarayan Das v. Chairman, Cut- 
tack Municipality, AIR 1936 Pat 322. 


Mr. Misra - for the Municipality does 
not dispute that notice is a condition 
precedent and isa matter touching ` 


jurisdiction. He, however, contends that 
want of such notice had not been speci- 
fically pleaded nor deposed to by -the 
defendant. In para, 4 ‘of the written 
statement, it has . been pleaded 
that there was no enquiry or notice 
but the sequence in which the sub- 
sequent facts ‘had been stated, argues 
Mr. Misra. seems to confine want of 
noice to the earlier enhancement: De- 
fendant has, been examined as, D..W.1. 
He has stated in. ‘his deposition: —, 


Sade I came to know . about the en- 
hancement for the first time when the 


bill collector served the notice Ext. 3. 


sete reer we 


This. statement of his in. evidence-in- 
chief has not, been disputed .. in cross- 
examination. . .No .document has been 
produced from the plaintiff's side to 
prove compliance of’ Section 147 (2) of 
the Act. In the’ circumstances, I *am 
inclined to accept the plea of the de- 
fendant that the . enhancement. was 
‘sought to be enforced without compl- 
ance of Section’ 147 (2) of the Act.- In 
view of the -Patna decisions. which have 
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` that even if there had been want of 


speak- 


Leary v. National Union 
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full - application, - the - enhancement was 
not enforceable. - l 


o5, Mr. Misra . for ` the Municipal. 
Single 
Judge decision of the Patna High Court 
in the case. of Commissioners of Hazari- 
bagh Municipality v. Jagarnath Sahay, 


for the proposition 


notice, once the rate payer challenges 
in appeal, he is no more entitled to 
raise the objection of want of notice. 
I am not inclined to agree with this 
view. The notice contemplated under 
Section 147 (2) of the Act is one in 
compliance with the rules of natural 
justice. .Megarry, J., in the case of 
of Vehicle 
Builders, 1971 Ch 34, pointed out on 
the question as to whether the want 
of.natural justice by the branch com- 
mittee was cured by the complete re- ` 
hearing of the plaintiffs case by the 
appeals council, that whilst a complete 
rehearing by an original tribunal or by 
some other body competent to decide 
an issue might satisfy the requirements 
of natural justice, a plaintiff, where . 
there was a right of appeal from an 

original decision, was entitled to natural 
justice both before the original tribu- 
nal- and the appellate tribunal. This 
principle has been followed by a divi- 
sion Bench of this Court in the case of 
K. Venkataramana v, Union of India, 


ILR (1973) Cut 1104: (1974 Lab 
IC 1190). As I have just pointed 
out, the consistent Patna view 


is that notice is a condition precedent 
and jurisdiction to enhance is depen- 
dent upon notice having been issued. 
In that view of the matter, conduct of 
the owner of the holding cannot be re- 
lied upon to. confer jurisdiction on the 
statutory authority to act without com- 
plying with the statutory ` condition 


-precedent. In my view, the enhance- 


ment was bad and cannot be sustained. 


6. Mr., Misra next contended that 
within the ambit of, Section 115 of the . 
Code. of Civil of Procedure, there was 
noscope to interfere in the matter. Now 
that I have found that there was no 
compliance with the statute and a sta- 
tutory condition precedent had not been 
fulfilled, the demand must be held to 
have been raised without jurisdiction. 
The courts below went wrong in over- 
looking this feature and such an errone- 
ous decision of the: courts. below is 


. tended . 
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available to be corrected in exercise of 
revisional jurisdiction. 

7. Reliance was placed | by: Mr. Ram- 
das on Ext. 10 which is a Government 
order in exercise of powers under Sec- 
-tion 131-A of the Act. Counsel for 
‘the Municipality has appropriately con- 
that plaintiffs case is not 
covered by the notification and what 
was annulled by the State Government 


' in exercise of its’ overriding powers was 
the general revision made in 1970 and 


not the impugned enhancement of tax. 
Defendant is not entitled .to fall back 
upon Ext. 10. 
.8. I would accordingly allow the 
Civil Revision and hold that plaintiff- 


Municipality was not entitled to re- 


cover the enhanced amount of tax. It. 


would, however, not be proper to de- 


prive the Municipality of its legitimate 


dues calculated at the old rate. Since 
-the enhancement alone is subject to 
objection, I direct that the plaintiff- 
Municipality shall have a decree onthe 
ex'sting rates prior to the enhance- 
ment. The trial. court is directed to 
pass an appropriate decree on the basis 
of the existing rates prior to the dis- 
puted enhancement. There would be 
no order for costs here. 

Revision allowed. 
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M/s. Andhra Civil Construction Co. 
Hyderabad, Appellant v. State. of 
"` Orissa and others, Respondents, 

Misc. Appeal No. 188 of 1978, D/- 11- 
7-1980.* 

(A) Arbitration Act (10 of 1949), 
Section 30 — Setting aside of award — 
Error on face of award —-Award, a 


non-speaking one — Setting aside of. 


award by referring to letter not incor- 
- porated in award is improper, 

- Where the award was a non-speaking 
award and the particular letter by re- 
` ference to’ which the Court assailed the 
findings ‘and ‘conclusion of the arbitra- 
“tor was not incorporated in the award, 


the order setting. aside the award was. 


liable to be set aside as the Court must 
be deemed ‘have acted illegally in 
scrutinising the letter. 

(Para 9) 


*Against judgment and. decree of R.C, 
' Adhikary, Sub. J., Jeypore D/- 31-8- 
1978. 
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‘Arbitrator 
. damages suffered. 


ALR. 


(B) Arbitration Act (10. of 1940) 
Section 29 —- Award of interest — Dis- 
pute relating to construction — Con- 
tract — Both parties claiming interest 
on their claims and counter-claims — 
can award interest on 


Where in a dispute relating to con- 
struction work, both the parties claim- 
ed interest on, their claims and counter- 
claims before the- arbitrator, the arbi- 
trator while assessing the total. com- 
pensation to be paid could legally take 
into -account the loss suffered. by the 
claimants due to the withholding of 
payment of the assessed amount of 
damage for a certain period. and ‘could ` 
justly. compensate the claimant for the 
said loss by awarding a sum equiva- 
lent to the interest accruing on the 
said ‘amount for that period. (Case law 
discussed), (Para 13) 


(C) Arbitration Act. (10 of 1940), 
Section 30 — Misconduct — Arbitrator — 
cannot be considered guilty of miscon- ` 
duct for not considering matter not 
raised. 


Where ‘the award did not sisi that 
the party agitated a particular. matter 
before the arbitrator and it was evi- 
dent from the - „award that the arbitra- 
tor- applied ` his attention to all the 
matters. and“ questions raised by the 
parties and considered all materials on 
record and the submissions of both the 
parties, and then proceeded to. give his 
award on the: different questions and 
items of claims and ` counter-claims 
raised by them, the arbitrator could 
not be said to have misconducted him- 
self in not considering the ima ter in 
question. - (Para. 16) 


(D) Arbitration Act (10 of 1940), 
Section 30 — Error apparent on face 
of record — Grant of sum higher than 


claimed on an item — It is error ap- 
parent on face of record. 

(Para 17) 

(E) Arbitration Act (0 of 1940), 


Section 29 — Grant of Interest on 


amount of interest — Not permissible. 
(Para 19) 
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G: Rath and N. C. TETT for 
Appellant; G. B. Patnaik, Govt. 
Advocate, for Respondents, 


. JUDGMENT :— This- is an appeal 
under Section 39 of the Arbitration Act. 
. 2. The  appellant-contractor enter- 
ed into an agreement in F-2 form with 
the State Government for construction 
of.a dyke in the Balimela Dam Project 
for a certain sum of money, Some dis- 
putes arose. between the appellant and 
the: State Government in respect of that 
work, and the appellant filed an ap- 
plication .under Seetion 8 of the Arbi- 
tration Act. in the court of the Subordi- 
nate Judge, Jeypore, Dist. Koraput, for 
reference of the disputes and its- claims 
to an arbitrator to be appointed by 
the court,- The said application was 
converted to a- suit -under Section 20 of 
the Arbitration Act, 1940 (hereinafter 
referred te as ‘the Act’) and was regis- 
tered as Title. Suit No. 32/73: By the 
order of this -High Court. Sri B. R 
Swamy, Chief. Engineer, 
Buildings, Orissa, -a Chief Engineer in 
service unconnected. with the work in 
question, was ultimately appointed as 
the arbitrator in the case. The follow- 


ing questions were referred to him for . 


arbitration :— fe 


(1) Whether the order of the . de- 
fendant No. 3 rescinding the contract is 
mala fide, illegal and wrongful? l 


- (2)- Is. the plaintiff entitled: to` com- 
pensation from the defendant for the 
loss sustained by. them on account of 
the termination: of the wore ifs SO. to 
what extent? 


1981 Ori/3 -IH G29 =. EEE Agen 


Andhra’ Civit Construc tion Co:--v.:: State- 


Roads and- 


- (3) What‘is the. amount due to the 
plaintif for the work done -till the re- 
scission. of -the contract? 

(4) Whether ` all or any of -the re- 
coveries sought to be made by defen- 


-dant no, 3 from- the plaintiff as indica- 


ted in Ext. 7/21 are ‘correct and legal? 


(5) “Whether the sum of Ru- 
pees 8,00,000/- claimed by the defen- 
dant no. 3 by enforcement of the Bank 
Guarantee from the Andhra Bank Ltd. 
is due from the plaintiff? 

(6) Whether the forfeiture of `S. "D. 
is justified and legal? l 

(7) Whether the amount ‘of Rs. 2.64 
lakhs. (Z-19) demanded by way of 
forefeiture of the S. D. from Andhra 
Bank Ltd. by defendant no. 3 is pro- 
per?” 


Both the parties fled their a A 
claims. before the arbitrator, who after 
hearing both the parties submitted his 
award dated 29-12-77 to the court be- 
low. The respondents, on receiving 
notice from the court about the filing 
of the said award, submitted their ob- 
jection to the same challenging the 
award on various grounds, The Sub- 
ordinate Judge, Jeypore by his judg- 
ment dated 31-8-78- set-aside the said 
award and hence this appeal. 


3. The ‘Subordinate Judge has set 
aside the award mostly on the grounds 


that (i) the finding of the arbitrator on 


the question of the rescission of the 
contract and his award granting per- 
formance bonus are illegal due to non- 
consideration of the material portions 
of the letter dated 23-11-70 of the Ex- 
ecutive Engineer, Balimela Dam Pro- 
ject, to the plaintiff-contractor (herein- 
after referred to-as the ‘letter dated 
23-11-70’); (ii) the question of interest 
not having been referred to the arbi- 
trator, the arbitrator enlarged the 
scope of the’ reference by entering in 
to the said claim; (iii) the decisions of 
the arbitrator on Issues 5,6 and 7 is 
erroneous on the face of the award as 


-the said decision:is based on his errone- 
- ous finding that. the -rescission of 


the 
contract by. the defendant is illegal; (iv) 
“that. the award allowing . compensation- 
of Rs. 50,000/~ in favour of the plain- 
tiffs towards the staff. colony. -on .the 
ground that the contract was illegally 
terminated -by . the 
error. on, the face of the award, and 
the claim on this item was: not-a part 


- 
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-- nexing the letter 
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and parcel of the contract; . 

(y) the- award. ..under item 
vitiated due to - inconsistency. 
_-, The court below finds that the. sieve: 
mentioned defects in the award consti- 
‘tute legal ..misconduct and- on: that 
ground it: has set aside thë award. — 


4, Mr, Rath, the learned counsel: for 
the appellant, at.. first - contends that 
|’ the award’ is a non-speaking or. non- 
` reasoned .award,...and: as the above: 
mentioned. letter: dated 23-11-70 +. has 
“Dot. been made a- part: of, the award or 


and that 
No. 18 -is 


~ -is not in any way incorporated:.in .the 


award, jt, was not open to the. court’ 
below to assess, the correctness- of the 
award: on- any ; ~ aspect. whatsoever by 
looking at or. referring, to the ‘contents 
of ‘that letter. . According io Mr; Rath, 

there -reference to the letter in the nar- 
rative portion of the award. ‘while 
dealing with the history:of the disputes 
-and the - contentions of the ‘parties 
without quoting or mentioning the! con~: 
tents of the same’'in ‘the award or an- 
‘as ‘a part df the. 
award does not -constitute ‘incorpora- 
- tion’ of the said letter in- the award, as 
_ that word is- understood in the ‘‘rele- 

- vant legal parlance, and therefore the 
court acted illegally in bringing 
_ that letter from the ‘récords of the 
case and utilising the same to test the 
one of the award. .. 

- 5. Mr. Patnaik, the . learned. Goren 
ment Advocate,- on' the other ‘hand; 
contends that the question whether the 
said: document is ‘incorporated «in: the 


. , award’. or not -is‘a question of . constru- 


ing award, and in’ the present case it 
appears from the award that the ‘main 
finding ` and -conclusions of the . arbitra- 
tor are based: on the contents of the 
letter dated -23-11-70 andso the ‘letter 
` is Incorporated in'the award ‘and forms 
‘a part of the same, and hence: the 
court was justified in looking into: that 
letter for the purpose of ne ue 
correctness of the award. i 

6. At the’ outset it ` ae be said 
that the award is “not : speaking 
award, that- is the arbitrétor does, not 
give: reasons for~his decision on ' dis- 
. puted issues or on thé amounts awarded 
by ‘him on the claims and counter- 
claims ọf the parties. In the’ first para- 
graph of the award he has stated’ the 
name of the‘ work in- respect of which 
the dispute arose, the amount for 
which that work was to be performed, 


the date of the commencement of | the 
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out - 


. tor says that- after examining all 
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said work and the. time stipulated for | 
the. completion of -the ‘same. '‘In. the - 


` second paragraph -hbe states how he ac- ` 


ted as. the arbitrator in this case. In ” 


‘the third paragraph it is merely stated 


that. the claimants submitted their writ- 


_ ten- statement of claims on .10-1-77 cand: 


the respondents submitted “their coun- 
ter statement on 10-5-77. -In- the fourth, 


- fifth and sixth paragraphs .the ` dates‘on 
- which the: case’ was ‘heard : by -him and 


the names of tha lawyers who ‘appeared 
before him for the parties '-..Have been 
mentioned. In the seventh : ‘paragraph 
the total. number’: of items- of claim 
preferred by the contractor and the 
amounts claimed by him .have been 
stated. “In: the eighth paragraph it is 
merely -stated that -the respondents ‘de- 
nied: the aforesaid claims and preferred | 


A. counter | claim of a particular 
amount  .. against the contractor. 
In the ninth “and the ‘tenth. .para- 


graphs itis mentioned that both the 
parties, on being given full ' opportu- 
nity to produce. documents in respect 
of their claims and ‘to argue their res- 
pective cases, produced ‘documents and 
argued théir cases on - each ‘item of 
claim and counter-claim, and that the 


‘award was given after ‘thoroughly ex- 


amining all the documents ~ produced 
by ‘the parties ‘and after’ getting clari- 
fications wherever required ‘by the 
arbitrator. Paragraphs eleventh to 
fifteenth narrate the facts and history 
of the case in a nutshell. In the six- 
tèenth paragraph ‘it is stated that a, 
per the letter dated 23-11-70 the con- 
tract in question was Hable -to be 
terminated in case of continuous default 
by the contractor to’ achieve progress 
for three consecutive months;.. and that ` 
the monthwise programme ' was com- 
rnunicated on 23-11-70 ‘and ‘the’ rescis- 
sion of the contract was ' communicated 
on 28-1-71. A gist of the’ . arguments 
advanced by the: claimants “has also 
been: mentioned. ‘in that - paragraph. Tn 
the’ seventeenth paragraph ‘the Cae 
the 
documents placed- before him ‘and on 
hearing the. arguments advanced -by 
the Advocates for both the parties he 
finds that the rescission of the .contract 
is unjustfied. and illegal. No. ees 
for the said ‘conclusion’ is ' assigned - 

the award. In: the’ subsequent: Sorin 
of the award: the items of claim and 
counter-claim - preferred: by the con- 
tractor and the respondents, respectively - 


,.and the amounts awarded against each 
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of the said items.. have. been narrated 
in .seriatim, without. - giving any rea- 
Sons, grounds-or basis for. the. amounts 
awarded against’ each item, At the 
end the net amount which the contrae- 
tor is entitled: to receive has been cal- 
culated . after deducting . the’ total 


amount awarded in favour of the a 


from the total . amount 
favour of the.. contractor, ` 


As the arbitrator in arrving at 
decision that the rescission of the-con- 
tract was unjustified and illegal has 
not: given any reason, ground or basis 
for his said conclusions nor has: he sta- 
ted any reason; basis or grounds for 
awarding -different amounts om the 
different items of: claims’ ané countef 
claims preferred by the . contractor-dp- 
pellant and the respondents, the award 
in the present ease is nót: a speaking 
award. 


7. The Court below is found fault 
with the finding. of the arbitrator. on 
the question of rescission of the 
contract and also on the award 
given in. respect. of . preference 
bonus by ` considering ` and inter- 
preting in its own way the text and 
contents of the letter dated 23-11-70. 
The, conclusions in the award on. both 


awarded - 


the above matters, as also in respect- 


of all other matters for decision, are 
bald findings, without any reason, basis 
or ground.. 
is neither directly, ‘indirectly or 
pliedly incorporated. in the award, nor 
the terms, conditions “and stipulations 
thereof are narrated therein. Even the 
relevant portions of the lefter on which 
the court -below has assailed the above 
conclusions in the award‘ are not: quo- 
ted or narrated 
letter has not also. been made an An- 
nexure,.to the award, That being the 
position and the entire award is a non- 
speaking award, merely because in 
paragraph 11 of the award it is stated 
that “This letter indicates that the De- 
‘partment agreed to extension of time 
till June, 1973”, and in paragraph 16 
thereof if is mentioned that it is- stated 
in the said letter “that. in case ‘of con- 
tinuous default by the claimanis ~ to 
achieve the progress for: ‘three’ consecu- 
tive months the’ contract is Hable for 
termination”,.it cannot be said . that 
fhe document is: incorporated im the 
award, So in-this. case the Court .acted 
legally in assessing amd assailing the 


fndings and: conclusions im-the award. 
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by . deciphering in ‘its own, way’ the con- 
tents: of that letter by . possibly! bring- 


ing it. out from: the case. Sue of the 
arbitrator. . ` 2 ata: 


> $& "In Allen’: Berry's case,’ are ‘1971 
SC 696), their_ Lordships. after" taking in- 
to account several ‘other cases have’ in 
paragraph 9 oe that decision held as 
follows ==. ~. 


whether a con- 
tract ora clause of it ib incorporated 
in the award is a question of construc- 
tion of- the award. The’ test is,- does 


‘the arbitrator come to a finding on the 


wording of the: contract, If he does, 
he. canbe .said to have impliedly in- 
corporated: the contract ‘or a clause in 
it, whichever be the case. But a mere 
general reference to the . contract in . 
the award is not to be held as incor- 

porating it. -The - principle of reading 
contracts or other -documents into the 
award is not-to-be encouraged or ex- 
tended (see Babu ‘Ram v. Nanhemal 
C. A. No...107 of 1966, D/ 5-12-1963).* 
The rule thus is that as the parties 


choose their own arbitrator to be the 


Judge:-in the dispute. between them, 
they cannot; when the award is good 
on the face ‘of it, object to the decision 
either upon ..the law or the facts. 
Therefore, even when an. arbitrator 
commits a mistake either in Jaw or in 
fact -in determining the matters refer- 
red to- him but such mistake does not 
appear on the face of the award or in 
a document. appended to or incorpora- 
ted in it so as to form part.of it, the 
award will neither. be remitted nor set 
aside notwithstanding | the mistake.” 


-In paragraph 13 of the-decision in 
N. Chellappan’s case’ (AIR 1975 SC 230) 
their Lordships of the ‘Supreme Court 
have observed as follows: . 


Eg, An''èrror of law on the face of 
the award means that you can find in 
the award: of a document actually in- 
corporated thereto, as, for instance, a 
note “appended by the arbitrator stat- 


ing the reasons for his judgment, some 


legal propòsition which is ‘the basis of 
the award“and which you can then 
say is erroneous (see Lord ele in 
Champsey Bhara and Co. ' Jivraj 
Balloo Co., 1923 AC- 480: (AIR 1923 
PC 66). In Union of India v. Bungo 
Steel Furniture Pvt. ‘Ltd’,' (1967) 1 SCD 
234: (ATR - 1967 SC: 1032) this Court 
adopted ` the proposition laid down by 


*Reported in: 1969 S. C.D, 262 | 
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the Privy Council and applied it. The 
Court has no jurisdiction to investigate 
into the merits of the case and to exa- 
mine the documentary and oral evi- 
dence on the record for the purpose 
of finding out, whether or not ‘the 
arbitrator has committed an error of 
law.” = 
In this connection the decisions of this 
Court reported in (1976) 42 Cut LT 
787; (1977) 44 Cut LT 666; (1977) 43 
Cut LT 633: (AIR 1978 Orissa 135) 
and (1978) 45 Cut LT 443: (AIR 1978 
Orissa 121) may also be seen. 


9. In the case of K. P. Poulose v. 


State of Kerala (AIR 1975 SC 1259) 
cited on behalf of -the respon- 
dents their Lordships declared the 


award illegal on a consideration of 
certain documents on record as the 
award in that case was a speaking 
award giving detailed reasons for the 
findings and conclusions arrived at 
therein. As the award in the case be- 
fore me is a non-speaking award 
and the letter dated 23 Novem- 
ber, 1970 is not any way: in- 
corporated in the award, the court 
below acted illegally in  assailing 
the correctness of the finding and con- 
clusions in the award by going through 
and scrutinising the contents of that 
letter. Hence the findings of the learn- 
ed -Subordinate Judge on the above 
aspects are without jurisdiction. and 
illegal, and are hereby set aside. 


10. The finding of the court below, 
that the arbitrator’s decisions on Issues 
5,6 and 7 are incorrect ‘on the face 
of the award’ as his said decisions are 
based on his erroneous finding that the 
rescission of the contract by the de- 
fendant was illegal, is without jur- 
isdiction, and illegal. For reasons stat- 
ed above, the Court’s finding on the 
arbitrator’s above decision on the qués- 
tion of rescission of the contract is 
illegal. Hence the conclusion of the 
court below on the above issues based 
on the said illegal finding, cannot be 
sustained, and is hereby set aside. 
11. Likewise, the finding of the 
court below, that the award allowing 
compensation of Rs. 50,000/- in favour 
of the plaintiffs in respect of the staff 
colony is illegal, cannot: be sustained 
as the said finding is based on the 
court’s illegal conclusion that the arbi- 
trator was not justified in holding that 
the contract was illegally terminated 


by ‘the ‘defendant. Moreover; the ‘court. 
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in question. There ‘is nothing in 


A. IL. R. 
was also not justified in ‘finding fault 
with the arbitrator’s award ‘on this 
aspect by saying that the claim on this 
item was not a part and parcel of the 
contract. Assessment of damages on 
this item of claim undoubtedly was 
necessary for the purpose of deter- 
mining the total compensation to be 
paid to the contractor by’ reason of the 
arbitrator’s leading. finding of illegal 
rescission of the contract, So the court 
was wrong in finding fault with the 
award in respect of this item.. 


12. It has been urged by Mr. 
that the finding of the 
Judge, that the arbitrator committed 
misconduct by exceeding his jurisdic- 
tion in awarding interest as that was 
not within the scope of the reference 
made to him, is wholly incorrect and 
illegal. He submits that in the facts of 
this case and in view of point. No. 2 
referred to the arbitrator for adjudica- 
tion it is incorrect to say that the 
question of interest had not been re- 
ferred to the arbitrator or that he ex- 
ceeded his jurisdiction in awarding 
interest in this case. He has also urged 
that in such cases interest can be 
awarded by way of compensation. On 
the other hand, .Mr.. Patnaik, submits 
that in this case the question of inter- 
est was not referred to the arbitrator 
and he acted in excess of his jurisdic- 
tion and enlarged the scope of the re- 
ference without further order to that 
effect from the court by adverting to 
the question of interest and granting 
the same. . 


He further urged that inferest on 
the amount awarded as damages could 
not be awarded by way of compensa- 
tion, 


Rath 
Subordinate 


13. In the present case, point No. 2 
referred for arbitration is as follows:— 


“(2) Is the plaintiff entitled to com- 
pensation from the defendant for 
the loss sustained by them on account 
of the termination of the work? If so,. 
to what extent?” 


In view of the above point of re- 
ference the arbitrator was required to 
assess the total compensation payable 
to the contractor on all possible scores 
and grounds in respect of the .contract 
the 
Arbitration Act or in the arbitration 
clause in the Agreement*’or in the order 
of'reference by “the Court that the 
arbitrator was not to ‘grant interest on 
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the principal amount assessed. by . the, 


arbitrator to be paid as . compensation 
to the contractor, Both- .the . parties 
claimed interest on their claims and 
counter claims before the arbitrator. 


The arbitrator while assessing the total 


compensation to be paid in a case of 
this nature 
count the loss _ suffered by the clai- 
mants due to the withholding of pay- 
ment of the assessed amount of: dam- 
age for.a certain. period, and . he 
can justly compensate the claimant for 


the said loss by awarding a sum equi- 
valent to the interest accruing on_ the.. 


said amount for. that period. In .Go- 
bind Chowdhury’s case (ILR (1977) 1 
Cut 664): (1977: Tax LR 1223) it has 
been held that where interest was not 
admittedly payable. either. by.. statute 
or by contract, on the ratio - indicated 
in Govindaraju ‘Chetty’s - case. ~ 86 
ITR 465(AIR 1968 SC 129}, must 
be held that though the arbitrator 
styled the payment as ‘interest’ it was 


indeed an ex gratia payment by way. 


of compensation worked out through 
the medium of ‘interest. Their Lord- 
ships of the Supreme Court in the 
case of Union of India v. Bungo -Steel 
Furniture, (AIR 1967 SC 1032) . have 
qouted -with approval. the: observation 
made by Jervis, C. J. in Edwards ~v. 
Great Western . Railway, a 11. CB 
588. as . follows :— ; 


“A further ‘answer woa be that 


this is a submission, not only of the 


action; but of all matters in difference; 


and the’ interest: would be.a matter in 
difference, whether demanded by 
notice ‘of action or not. If the arbitra- 
tor could give it, he might give it in 
that way, notwithstanding the want of 
claim of interest in the notice.” 


In the decision reported in AIR 1963 


SC 90 (Waverly Jute Mills. Co, Ltd. v. 
Raymon and Co. (India) Pvt. Ltd.) it 
has been observed that :— ae 

" xx xX XX XxX xx” x 
It was open tothe- parties to. enlarge the 
scope of a reference. by inclusion of a 


fresh dispute, that they must be held 


to have done that when they filed 
their statements, putting forward claims 
not covered by the- original agree- 
ment, that: .these statements satisfied 
the requirements of Section 2 (1) of 
the Arbitration Act, and that. it was 
competent to the arbitrators to -decide 
the dispute.~ -The point to be noticed. is 


that- in both: these . “CASES - - there- was ne . 
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can legally take. into ac-. 


- entertain a.claim for interest on 


the - 
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want of initial. jurisdiction,- but a : feed- 
of existing jurisdiction by an 
enlargement of the scope of the refer- 
ence, -That this does not involve any 


question. . of jurisdiction, in the arbitra- 


tors: will be-clear from the scheme of 
the. Act. xx. XX XX, p” 
In Ashok Construction Co. v. Union of 


India reported in 1970 SCD 530, Justice 


Shah, in answering: the question as 
to whether the arbitrator could award 
interest by, way of damages for deten- 
tion of money, has held that. if. the 
arbitration agreement did not -exclude 
the - jurisdiction of the arbitrator to 
the 
amount due under . the contract then 
his award on that account cannot be 


` said to be‘invalid. That being the view 


of J ustice Shah in the above-mentioned 
case his Lordships decision in Rallia 
Ram’s case (AIR 1963 SC 1685) must 
be confinéd to tHe facts’ of that case. - 
Moreover, in the latter case the agree- 
ment had ‘been’ cancelled by mutual 


consent, ‘and that - possibly was the 
prime reason for aise Payment 
of interest. 


‘In’ the State of Orissa. v. R. S. Das; 
(1977) 44 Cut LT 666 it has been ob- 
served in para 4 that the question of 
payment of interest is certainly a mat~> 
ter incidental to the „final settlement 
of the - claim. 


In three Division . Bench decisions of 
this Court it has been. laid down that 
the arbitrator , has jurisdiction to ve 
interest from the due date, (1971) 
Cut LT 937; ILR (1973) Cut 1218 pee 
12) and ILR (1977) 1- Cut 664 at p. 677): 
(1977 Tax LR 1223) 


“On the facts of the present case and 
the law on the point as stated above 
there is no reason to hold that: the 
arbitrator was not competent in award- 
ing interest in this case, 


14. Apart from the above 3 one 
deration both the -parties claimed 
interest on their claims- and counter 
claims. They . possibly -did so as they 
were conscious ofthe fact that pay- 
ment -of interest was covered by -the 
above-quoted point No. 2. Moreover, 
the parties by demanding interest on 
their claims and counter claims sub- 
mitted to- the. jurisdiction of thé. arbi- 
trator. to assess the quantum - of inter- 
est on their respective .. claims and 


- counter - claims. Neither . of them ehal- 


lenged -the --- arbitrator’s. right:+o- grant 


interest: --and: there --is nothing. in - - the 


.- siderations. on “which . the 
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agreement: to prevent the: arbitrator to 
' gtant interést-.in this case: The . Chief 


. Engineer! who acted ‘as the':arbitrator 
in this case; was expected to: know. the 


` usage of: the. trade in such _cases, - So: 


| _the award of interest by him cam- just- 
ly be - attributed: to the usage of the 


trade in this case... (See AIR:..1928 PC. 


_, 67). On thé above -considerations alsó 


— grant-of interest ‘by: the arbitrator, can 


not. be questioned, ~ 


15. Mr. Patnaik’s contention, that in 
view of ‘the décision in the Union of 
India v,. Rallia“, Ram; ” (AIR 1963 SC 

1685) arid’ ‘the decision ‘in oe Nag- 
“Ltd. Ruttanji 


Railway- V. 
-ari (AIR vs ose PC” 67) interest ' car . 


by“ way. ‘of damages 
Wrotg- 


not bë” allowéd 
caused to the respondents’ ‘for 
ful detention ‘of ` 
be accepted, . 


The facts: on: which. questions. ‘of law 
raised in these two cases. were decided 
' are entirely different. In Rallia. Ram’s 
case the respondent claimed before. the 
umpire that he was entitled ‘to inter- 
est on the money. borrowed by,. him 
-from his ‘bankers for meeting his obli- 
gation under. the contract: The côn- 
claim of 
' interest on the said amount.was dis- 
‘allowed (See paragraphs 19 to 23), aré 
entirely different from the reasons 
justifying payment of interèst in | the 
present case, and so ‘the decision dis- 
allowing payment of interest {ti Rallia 
Ram’s .casé cannot be’ applied to” | the. 
present “case, r 


The . case ‘reported n ATR "4038" PC 
67 (supra) does not lay down- a_ gene- 
ral rule that no interest can be paid 
by way of, 


in respect ofa suit..for an | action 
against a Railway company _ for . re- 
muneration for the -work done by the 
contractor not covered “by thé contract. 
In that case in answering ‘the question, 
whether under ‘Section :73 of the- Con- 
_ tact Act’ interest could be- ‘recovéred 

as ‘damages when -interest was’ not: re> 
coverable utider the Interest Act,“ it 
was observed. that the said section’ did 
- hot deal ‘with the tight- ofa creditor 
to recover - interest - from - his ' debtor on 
a loan ‘advanced to’ the latter by thé 
former ‘and.‘so” the former was: not 
liable to make göod to the latter any- 
_ thing excépt':thée principal :sum ‘which 
_ he promised to -pay together with 
- interest” upto the daté ‘Of payment . and 


Andhira Civil Con PARTA Có. v, State 


“their inohey, cannot - ‘weight or ‘substance. hy i 


damages or. compensation. 


- in any case whatsoever. That case was 1977 and the respondents : 


_ and the 
‘claim 6f the State 


A. LR, 


he was: not ‘liable to: pay s damages of a 
remote »character. ‘There is. nothing . in 
the said ‘decision ‘to say that interest 


in any case or in a case jof.:the Bo 


sent :nature cannot: be granted ag 


gratia --payment by way of: otan ak 
tion. Rather in- the left hand cotumn’ 


at page.70° of that. decision it has : been 
observed that interest for the period 
prior to the. date of- the suit may be 
awarded” -© EX: . BK- . xx or if itis 
payable by the usage of trade ‘having 
the force of law or xx: we xx.” 
‘On the above . considerations - the 
finding of the court below that 
arbitrator acted `` without: jurisdiction 
in - awarding intérest in this case and 
the contertions ‘of Mr: Patnaik’ in sup- 
port of’ that ‘finding are ee 


16; ‘The contention; son “behalf of. the 
State, that the arbitrator - risconducted 
himself by- not giving ;any-.. A gone on 
point No: 5. referred , : to. 
court, is not. tenable. `. 


coirt below that' the question” of” fail- 
ure to. decide «point “No, 5 i WAS “Hot 


‘agitated before that court i ‘any ntdn-.. 


ner whatsoever. It is stated by: Mr. 


Rath ` that the dispute in respect of 


this miatter did not exist at the tinie 
óf thé- arbitration asis evident from 
the counter-claims preferred ‘by -the 


State before the arbitrator, and so the © 


arbitrator. was’ not required té decide 
that , question, . and , hence. the, miscon- 


duct alleged is without any. substance, 


After, the. arbitrator 
arbitration -- _ proc 
submitted its 
claims . before the. arbitrator .on: 10-1- 
submitted 
containing 
thie’ clai- 
Hoth, the clainis 
countér-claimis ` ‘are exhaustive 
as is' evident fromm the ` award. As’ the 
against the’ con- 
tractor on: which point: No: § was fram- 
ed and referred by. the court to the 
arbitrator Was not iticluded in the 
statement: of ¢éuntét-claims filed’ by 
fhe State at. the stage of the- arbitra- 
tion proceeding it can be said that the 
claim on: this sécount did not exist at 
that ‘stage. Moreover,‘ there ig. nothing 
in the: awård te show that the “State 
in any manner agitated this clair be- 
fore the arbitrator. In paragraphs 9 
and 10 of the award the arbitrator 


took up -the 
-the elaimant 


their counter - statement ' 
their. countér-claims against | 
mant. on 10-5-1977." 


the - 


him: by ‘the . 


It. appeats from the judgment of the 


- written statement. of 


ie ili 


1981 . 


says that:: both «the ¿parties were „given 
full opportunity - by -him ..te - produce 


documents in: support pf their, respee- ` 


tive claims against :each other and to 
argue their case; 


them,. and after obtaining; from’.them 
all necessary _.<clarification, explanation 
and details of the work. and om a pe- 
rusal of all materials on record- : and 
eonsidering all. the allegations and ,con- 
tentions: of both the parties and giv: 


ing due consideration to. all; materials ` 


and matters placed ° before him, he 
drew up the. award. Thus, ‘itis evident 
from the award that the arbitrator ap- 
plied his attention to-all the matters 
and .questions raised, by the parties 


and considered alj materials ,on ‘record - 


and the submissions | of both the par- 
ties, and then he. proceeded to give his 
award on the: different: questions. and 


items -of claims and counter coins 
raised by them. wht =, 
On ‘the above facts and considera- 


tions it eannot be said that the arbi- 
trator has failed te decide the afore- 
said question. - So, the allegation: of 
misconduct against the arbitrator’ raised 
by'Mr, Patnaik on the above score is 
without any weight or: substance. 


17. The. cout .- below finds. that the 
award under item No. 18 of the claim 


‘of the contractor is inconsistent with. 


the claim preferred under the said 
item, and hence, the award. on this 
score is vitiated and vold, The learned 
Government Advocate contends. -that 
the arbitrator acted eo and mis- 
conducted himself ‘in granting a sum 
of money . higher an eg claimed 
under this item. — P 


The , appellant- claimant ‘claimed Rea. 
60.000/- under this item, ‘but the arbi- 
trator has awarded Rs.. 64,316.70. on 
this item. It is well.. settled that in 
respect of a particular _item of claim 
the “arbitrator -cannot - award a sum 
higher. than that claimed under the 


said item. (See AIR 1977°SC° 2014 at 


page 2017).° Therefore, the arbitrator 
in granting Rs. 64 thousand ‘and--odd 
against a claim of Rs. 60,000/-.- under 
the said item has acted without jur- 
jsdiction. in respect of this. item of 
claim, and this is an error apparent on 
the face of the record, But merely be- 


cause ‘of “this defect the award in its- 


entirety cannot’ be set abide,- as urged 
by the.counsel. for the State.. In the 
facts and circumstances of .this ease it 
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-and he thoroughly 
examined all. the. records produced by ` 


Ori. 39 
would. be perfectly: legal if the award 


under, this .item.is-. confined to : p 
amount claimed: undér this, head, , 
Rs. 60,000/-," ‘So. the excess amount’: oe 


Rs. 4,316. 70 Paise awarded on this item 
is! ‘set aside” and -` the’ award’ on this 
item be | modified accordingly. ` 


18. The interest -amount of Rupees 
1,30,679;10 ‘Paise granted in favour of 
the claimant under item No. 22 of its 
claim has been calculated on the total 
sum awarded .on''the different items of 
claim ineluding the . excess amount 
awarded under item: No, 18. On modi- 
fication of the award. under jtem No, 18 
as ordered abové, | the interest Has ta 
be calculated afresh, ‘and the award 
under item: No, 22 and the total amount 
of award granted: in - favour. of the 
Claimant will stand corrected: and be 


modiga: accordingly. 


19, ` The “direction of: the EE 
appearing ‘in the:/2md paragraph at 
page 69 of the paper book to pay fur- 
ther interest on the tota] amount of 


‘award granted in- favour -of the claim- 


l for the period from 2-3-1978 
till payment of the said amount to the 
claimant or till the date of the de- 
cree whichever is earlier evidenly en- 
tails .- payment of. interest on interest. 
granted- under item No. 22 of the con- 
tractor’s claim, „This is challenged: by. 
Mr. Patnaik as ‘an illegality on the 
face of- the record.: I agree that the 
said award, so far as it relates to pay- 
ment of. interest on the interest 
amount calculated under item No, 22, 
cannot be sustained. Hence the said 
direction. to that extent is set aside. 


But that direction shall. hold good in 


-of the 
in favour. 


total principal sum 
-of the claimant 


respect 
awarded > 


. under item Nos, 1 to 3, 6 to 9,11, 15, 


16, 18 (as modified) to 20 and 21 (a). 
So the above direction of the arbitra- 
for the: payment of interest for 
the period . beginning - | from" 2-3-1978 
stands modified : as stated ‘above and 
the ‘award be miodified accordingly. 


20. In the’ facts of this case the 
claimant should get interest , on the 
principal amount (as permissible" under 


‘Section 29 of the Arbitration Act. It 


is accordingly “hereby - ordered that 
apart from. making the ‘above-mention- 
ed payments | to. the . claimant, the’ te- 
spondent ` ‘shail also ` pay interest’. on 
the said‘ principal sum at the rate of 


6 per cent per annum from - the, date 
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of the decree till the- payment of the 
` entire decretal dues to the claimant. 


24, In’ the result therefore the 
order of the court below is set aside; 
the. award is modified as specifically 
stated above, and the appeal is partly 
allowed. Parties to bear their own 
costs of this appeal. 

Appeal partly allowed. 
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P, K. MOHANTI AND 
N. K. DAS, JJ. 


Gudialabandha Grama Sasan, Peti- 
titioner v. State of Orissa and another, 
Respondents, 

Original Jur. Case No. 1751 of 1979, 
D/- 21-2-1980. l 

Orissa Gram Panchayat Act (1. of 
1965), Sections 146, 109 - — Power to 
adjudicate dispute under Section 146 
— Nature of — Natural justice — 
Violation of — Effect. 

The power to adjudicate a dispute 
under Section 146 is quasi-judicial in 
nature whereas the power exercisable 


under Section 109 is purely admin- | 


istrative in nature, Orders of both the 
Collector and. the State Government 
in respect of holding cattle market on 
any day, without giving opportunity to 
party affected to make representation 
were. in violation of principles of 
natural justice and therefore, must be 
set aside under Article 226 of Consti- 


tution. Distinction. between quasi- 
judicial and administrative orders 
pointed. (Paras 5. 6) 

R. Mohanty, G. B. Mohanty, A. C. 


Mohanty and Sanjit Mohanty, for Peti- 
tioner;. Addl. Standing Counsel, Jagan- 
nath Das and K. K. Jena, for Respon- 
dents. 


© P, K. MOHANTI, J.:— The Govern- 
ment Order in Annexure 3 setting 
aside the order of the Collector of 
Mayurbhanj ` as per Annexure | 2 is 
under challenge in this writ petition. 


. 2, The petitioner is the Gudiala- 
bandha Grama Sasan in  Badasahi 
Community Development Block of the 
Sada Subdivision within the district 
of Mayurbhanj. Opposite party No. 2 
is the Lakhanasahi Grama Sasan with- 
in Khunta No. 1 Community Develop- 
ment Block of Udala Subdivision with- 
in the district of Mayurbhanj. 


CX/DX/B290/80/AGT/SSG 


Gudialabandha' Grama Sasan v. State 


‘Ing the year 1979, 


A. I. R. 


petitionėr’s case is that’ there has 


-beeh a cattle market from many years 


past running in the village Balijoda 
within the jurisdiction of Gudiala- 
banda Grama Sasan and this cattle 
market is held on each Saturday. Dur- 
the residents of 
Lakhanasahi Grama ‘ Sasan (Opposite 
party No. 2) decided to hold a cattle 
market at village Dukura on Saturday 
every week. This new cattle markét at 
Dukura being situated at a distance of 
about 9 kilometers from Balijoda seri- ` 
ously - affected the volume of ‘transac- 
tions held in the cattle market at 
Balijoda. Although the market at Du- 
kura is ordinarily held on Tuesday 
and Friday every week, the residents 


-of Lakhanasahi Grama Sasan had deli- 
. berately chosen to select ‘Saturday ar 


the day for their new cattle market. 
The Izradar of the Balijoda cattle 
market made a representation on 2-4- 
1973 to the Block Development Officer, 
Badasahi Block, the Sadar Subdivi- 
sional Panchayat Officer, the District 
Panchayat Officer and the - Collector of 
Mayurbhanj for redress. The Block 
Develcpment Officer of Badasahi- and 
the Sarpanch of the Gudialabandha 
Grama Panchayat -lodged a formal 
complaint with the Collector against 
the conduct of opposite: party No. 2 in 
holding the cattle market at Dukura 
on Saturday. It was alleged that the 
cattle traders were being unlawfully 
restrained from moving to Balijoda 
market and that there was an un- 


healthy competition between the two 
Grama Sasans. The Collector decided 
that the new cattle market held at 


Dukura on Saturday should be stopped, 
but the opposite party No. 2°may have 
the cattle market on the weekly mar- 
ket days at Dukura, that is, on 
Tuesday and Friday. The order of the 
Collector is purported to have been 
made in exercise of the powers con- 
ferred under Section 109 of the Orissa 
Grama Panchayat Act, 1964 (vide. An- 
nexure 2). Thereafter the State Gov- 
ernment :of Orissa by -a telegram dated 
21-4-1979 granted stay of operation of 
the Collectors ‘order in Annexure 2. 
Ultimately the State Government de- 
cided that both the cattle märkets at 
Balijoda and Dukura may run side by 
side on ‘Saturday (vide Annexure 3). 
The petitioner challenges the order of 
the State Government as Bean and 


‘without jurisdiction, - 


1981 


: 3. In the counter filed by opposite 
party No. 2 it is maintained -that 
cattle market at. Balijoda came into 
being for the first time in the year 
1968 and that the cattle market at 
Dukura has been functioning on each 
Saturday for the last many years. It 
is also contended that the. Collector 
did not adjudicate the dispute under 
Section 146 of the Act and_ passed. the 
order in Annexure 2 in exercise of his 
powers under Section 109 of the Act 
without affording an ` opportunity:: to 
the opposite party-- No. 2 .of being 
heard in the matter. It is--accordingly 
urged that the Collector’s order was 
illegal and without - jurisdiction . and 
that. the State Government being the 
supreme authority. in the matter of al- 
location of public properties. to..Grama 
Panchayats are.-.competent to issue 
administrative directions and were. per- 
fectly justified. in issuing the direc- 
tions as per Annexure 3. 

| 4, When the case was listed for 
adain on . 14-12-1979 ‘the learned - 
Addl.. Government Advocate undertook 
. to. file an affidavit indicating the provi- 
- sions of- the Statute under which the 
State Government exercised their power 
to. interfere. with the Collector's .order 
in . Annexure 2, Although sufficient 
opportunity was given,- no. such.. aff- 
davit was filed, a oe 


- §. It is common. ground that there 
was a dispute touching the finance of 
the petitioner and opposite party No. 2 
as contemplated under Section 146 (1) 


(a) (ii) of the: Act and an appeal 
against the decision. of the Collector 
lies to the Revenue Divisional Com- 


missioner under Section 146 .(2).of the 
Act. The powers and functions of .the 
Zilla Parishad having devolved on the 


Collector after abolition of the Parishad 


he was competent’ to decide the dis- 
pute - under Section 146 (1) (a) -(ii). of 
the Act. The power to. adjudicate a 
dispute under Section 146 of the Act 
is quasi-judicial in nature whereas the 
power exercisable. under. Section 109 of 
he Act is .purely- administrative in 
nature; The -distinction. . between. a 
quasi judicial and .a pure administra- 
tive decision lies in the mode or, man- 
ner in which the opinion on the basis , 
of which the act is done by the au“ 
thority’ in exercise of’ its discretion is 
formed. The decision would -be quasi- 
judicial. if in reaching that decision. the 
authority is required first..to ascertain 


_ Gudialabandha. Grama Sasan v. State 


_his power: under ‘Section 109 
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- certain. facts by means of evidence and 
the is 


_then.. free to take .such action as it 
may think fit on the facts so ascer- 
tained. In such a case the authority 
must consider ` ‘the: representations and 
objections of the | parties affected and 
give them’ an’ opportunity to adduce 
and examine the evidence, On the 
other hand,- the -decisión would’ be 
purely -administrative if in taking that 
decision the authority is free to pass 
its opinion’ on .whatever material it 


_ thinks ‘fit and howsoever obtained in 


the course of its executive functions 
or derived -..from the evidence at an 
enquiry; if there is any. i 


6. “The Collector did- not exercise his 
powers | ‘under Section 146 of the Act 
to. adj udicate . the dispute and passed 
the order in Annexure 2 in exercise of 
of . the 
Act and that too without giving an 
opportunity to opposite party No. 2 of 
making any representation in the mat- 
ter. Thus, the order in Annexure 2 
was made in violation. of the principles. 
of natural justice. “The State Govern-' 
ment also passed the order in Annex~; 
ure 3 without affording an opportunity 
to the petitioner of making any repre-- 
sentation. in the matter. Hence both the 


‘orders’ in: Annexures’ 2 and 3 cannot 


be ‘sustained in’ law, ; 


7. We allow the writ application, 
quash the orders in Annexures 2 and 
3 and call upon the Collector of 


‘Mayurbhanj to decide the dispute in 


accordance’ with ‘the provisions ‘of Sec- 
tion 146 of the Act within a -period 
of two months .hence, Until the matter 
is finally decided under Section 146, the’ 
opposite party No: 2 may hold the 
cattle market at Dukura on the week- 
ly market days, ‘that is, on Tuesday 
and Friday and not on Saturday. Par- 
ties to bear their own costs, 


NL K. DAS, J. — T agree, 
Application’ allowed. 
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R: Nu MISRA, Ag., C. J. AND. ` 
=U - N. K. DAS J. j 
Hadúpani ‘Sabato, Appellant V. Ganta 
Ratnam, Respondent. 
- First Appal. No. 8. of ‘1971, Dj- 1 
1980.*. . 
| “Contract ‘Act. mn ‘of 1872), Sec. 55 — 
Time, when not, of. essence of. contract 
— Suit for ‘specific performance of: con- 


| 


1-12- 


tract — Non-mention of .readiness | and. 
willingness in notice. — + Plaintiff if’. i 


prived of relief. - 
_ Where -an’‘agreement: ‘of: sale sHoalated 
specified period within which''salé deed 
was to be executed and the plaintiff 
(vendee) was always ready and -willing 
to purchase the land’ from the date of 
‘agreement till the date - of suit, but des- 


er ts, ir 


_ pite the ‘plaintiffs ‘best efforts defendant 
(vendor) could not be found as she T : 


‘avoiding to execute the ' sale deed, 
‘could ` not ‘be said ‘that time was of s 
sence “of contract when. no ‘fraud ` 
misrepresentation was practised .on de. 
fendant, and consideration for agreement 
was not unlawful. Mere non-mention of 
fact. about readiness : and willingness +o 
perform his part of contract, in plaintiffs 
notice would not deprive him of the re- 
lief ‘claimed, when delay. in filing’ suit 
was fully explained. AIR. 1963 Madh Pra 
31 and AIR 1965 SC 1405, Foll. ` 


ey (Paras 6, 7) 
Cases Referred. : Chronological Paras 
AIR 1985 SC 1405 >= 6 
AIR ‘1963 : Madh‘ Pra 31 » 6 
AIR 1957 Andh Pra 307 :: ol 


R. C. Misra and P: V. Ramdas, for Ap- 
pellant; G. Rath and Mrs, A. K. ,Padhi, 
for Respondent. Á , 

- N. Kk, DAS, J.:— the plaintif in a 
suit for specific performance of. contract 


_is.the appellant. The case of the plaintiff 


is that the defendant executed an agree- 
ment (Ext. 1) on 9-12-1963 agreeing to 
sell Ac. 0.99. cents of iland ‘situated. in 
village Goelundi in Berhampur Town for 
a sum: of Rs: 19,800/- at the rate of 
Rs. 200/- per cent of land and took an 
advance of Rs. 500/-. In the agreement, 
it was stipulated that the defendant 
would get the land measured in presence 
of the plaintiff within 2 months and 15 


days from the date of the agreement and 


*From decision of S. K. Behera, Addl, 
Sub. J., Berhampur, D/- 19-10-1970. 
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avoiding to perform her part. of 


A.J. R. 


execute and repiter .Q sale:deed and 
deliver possession of the property to‘ the 
plaintiff- within that. period of -2 months 
and 15 days. In case of failure to get- the 
land measured in presence of the plain- 
tiff and to execute the sale deed the de- 
fendant . would refund the advance 


-amount -of Rs. 500/- along. with Rupees 


6;000/- as damages and also ‘execute and 
register . the sale deed. If'-within : the 
stipulated period.the plaintiff fails to 
carry out: his part’ of the contract, then 


_‘he had also to. pay’ Rs. 6,000/- as damages 


to-the defendant- and purchase the land 
at’ the ‘stipulated price. But in ‘spite of 
repeated requests by the plaintiff, - the 
defendant postponed: the execution. of 
the sale‘ deed on some plea oř other, al- 
though the’ plaintiff offered the “balance 
consideration ` money. Some time there- 
after, the plaintiff came’ to know that 
the defendant left for some other ‘place 
along with her husband. ` 


, Plaintiff then made enquiries ‘to ‘find 


7 out the address of.the defendant in order 
‘fo complete the transaction,- but in spite. 


of his best effort, -he failed to get ‘‘the. 
correct: address ‘of the defendant. From 
local : enquiry the plaintiff got informa- 


tion that the defendant would be avail-.- >` 


able at Rourkela,.as her husband was 
serving there: Plaintiff sent three regis- 
tered letters to the defendant. through 
his advocate, but all the letters came 
returned without -being served. . Some 
time later, the plaintiff learnt that the 
defendant had come to Berhampur and 
therefore he went to:her place, but the 
defendant remained inside the. house and 
avoided to talk. to the- plaintiff. As the. 
plaintiff failed to contact: the defendant, 
he sent another registered letter to the 
defendant on 11-2-67, but- the ' said 
letter came back with the endorsement 
that the addressee: refused to accept the 
letter. It is averred that the plaintiff has 
been keeping the: -balance consideration 
money ready at. hand with the hope that 
the defendant would’ perform her’ - part; 
of the contract, but the defendant is 
the 
contract. The plaintiff has claimed dam- 
ages to a tune of Rs. 6,000 and for ex- - 


‘ecution of the sale deed: a 


2. The case of the defendant is ag 
follows : — 


She -has denied the receipt oe an ai: 
vance of Rs. 500/- from the plaintiff and 
to have agreed to sell the suit land tothe: 
plaintiff. She states’ that she does not 


~ 
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know: the plaintiff and has neither seen 
him ‘nor: negotiated anything with ‘him’ ` 
for’ any sale: ‘deed, One Narasingh Pani- 


grahi falsely ` represented | “to her“ that: 


Government ‘would take possession ‘of 
all the lands.for the construction’ of the 
Medical and Engineering Colleges as well 
as Hospital and other quarters and- it 
would be very difficult for the defen- 
dant to go to various offices and courts 
to get the compensation money. “ Besides, 
the compensation that would be. paid 
would be very. low. To avoid all these 
troubles, she had to show that- she .. had 
either sold the land or agreed. to 7 sell 
the same to .someone,: so that the 
transferee or the conractee would pursue 
the matter and get . good compensation 
and pay, the same. to the. plaintiff. The 
said Narasingh Panigrahi did not allow 
. any time to her for taking any. advice 
or cool thinking. Her husband was ab- 
sent and at that time Narasingh Pani- 


grahi secured two outsiders and the ' ees 


scribe, who: likewise made all sorts of 
misrepreseńntation.: :to her. ‘colluding with 
Narasingh . Panigrahi and -got an agree- 
ment scribed in: Oriya. She does not know 
reading or writing in Oriya. and without 
letting her know ‘the contents of the 
document, her signature was. ‘taken there- 
on. 

At the time of EERE Her an e 
- she was orally informed-that the pay- 
ment of Rs. 500/- as aa E as written 
in the document was meant to give an 
impact- of genuineness to the transaction, 
. although. she was,really not paid: . the 
amount.. The plaintiff is a man of. no 
means and. the allegations relating to 


notices are totally false. The defendant’ 


was residing with her husband at 
Berhampur' in the police staff quarters 
for nearly eight months from the alleg- 
ëd date of the agreement, from ‘there 
they went to Chatrapur and from Chatra- 
pur her husband went to Panposh and 
Rourkela, but she’ was~all along residing 
at Kama Palli ‘at Berhampur. The story 
that the defendant’s whereabouts could 
not be known, is manipulated. The 
plaintift did not go to measure the land 
in presence of the’ defendant and he had 
no money -in hand The “plaintiff also 
did not get the stamp paper and never 
asked the defendant to execute and regis- 
ter the sale deed. In fact the defendant 
attended the Sub-Registrar’s office when 
the period of 2 months and 15 days was 
going to expire, but neither the plain- 
tiff nor Shri Narasingh Panigrahi came 
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and 15 days the defendant ‘sentia regis- 
tered “notice .to-Narasingh ` Panigrahi 
complaining about his laches and default. 
It .is. alleged that Narasingh Panigrahi 
had taken. away the. title deeds.:'from the 


defendant and had - not mapas the . 
Same. : wi 


” After the registered notice ‘by the de- 
fendant, Narasingh Panigrahi did not 
send a reply, but instead ‘sent å han. to 
threaten. the’ defendant with action.’ De- 
fendant never agreed‘ to pay the damage 


.of Rs. 6,000/- and the plaintiff has not 


suffered any damage. It is further aver- 
red that the alleged agreement is ‘vitiat- 
ed “with fraud and misrepresentation and 
is never valid or binding on the deten- 
dant and, as such, cannot be enforced. 
The defendant treated the alleged agree- 
ment as invalid and cancelled and nego- 
tiated for, sale of the said land for Rup- 

50,000/- and the plaintiff having 
come to, know. of this has: filed the suit 
and. he is not entitled to the specific per- 
formance of the contract. 


3. The trial court has held diit the 
defendant out of- her own ree will 
entered ‘into the contract and’ executed 
Ext. 1 with : full knowledge of’ the 
terms embodied therein and that an 
advance of Rupees 500/- had- been 
paid by the- plaintiff to the deéefen- 


dant who agreed to: sell the suit pro-. 


perty. ‘The defendant ‘did: not! fail to 
perform her part of -the contract. The 
agreement Ext. 1 is enforceable and 
binding on the parties in spite of the 
delay in its performance.. The damages 
contemplated under Ext. 1 would not 
mitigate or substitute the relief for spe- 
cific performance. The consideration for 
the: sale of the land under Ext. 1 cannot 
be said to be a bad bargain. The allega- 
tion of fraud said to have been’ practis- 
ed by Narasingh Panigrahi (P. W. 3) has 
been negatived..The plea of the defen- 
dant that..she did not refuse to receive 


the registered notices sent by the plain- 


tiff cannot be accepted.. The defendant 
failed to discharge the onus in establish- 
ing that -the plaintiff had abandoned the 
contract and the delay in coming to 
Court will not stand in the.way of spe- 
cific performance of contract. ‘Time was 
not ‘of the essence of the contract, but 
ultimately it'is held that the plaintiff is 
not entitled to decree: for specific per- 
formance of the contract, inasmuch as 
he was not willing to perform his part 
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to’ that office. Before expiry of 2 months - 
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of the -contract one or two. days. before 


the expiry of the period of two months 


and fifteen. days as agreed in the con- 
tract. 


4. It is undisputed that the defendant 
contract with full. 


had executed’: the 
knowledge of its contents. No ‘fraud ‘or 
misrepresentation was 
executing the agreement Ext. 1. The con- 
sideration fixed in the contract is ~ not 
unreasonable. Thé only point in dispute 
is whether the plaintiff is. disentitled to 
ask for specific performance of the con- 
tract, because he did not ask for execu- 
tion of the sale deed within two months 
and fifteen days as stipulated under the 
contract. This also leads to the question 
whether time was of the essence of the 
contract. 


5. In paragraph-8 , of the plaint, the 
plaintiff has averred: 


The plaintiff is even: now ready — to 
perform his part of the obligation on 
payment of the balance of consideration 
but as the defendant is avoiding to per- 
form her part of the obligation by ex- 
ecution of the sale deed, the plaintiff is 
obliged to file this suit without waiting 
further for specific performance of the 
contract and for award of damages for 
inconvenience and loss suffered by the 
plaintiff as per the terms of the agree- 
ment dated 9-12-63. The plaintiff sub- 
mits that the defendant is solely responsi- 
ble for such delay and.by so doing the 
defendant has put the plaintiff to un- 
necessary loss and inconvenience.” - 


In the written statement, the plea of the 
defendant is that she does not know the 
plaintiff and whatever transaction was 
done, it was by P. W. 3 Narasingh Pani- 
grahi who got the document from her 
and the plaintiff (defendant-?) signed 
the same without knowing the contents 


thereof. There is no denial in the written 


statement about the averment ‘of. the 
plaintiff as to his readiness and willing- 
ness to perform his part of the contract. 
Narasingh Panigrahi has been examined 
as P. W. 3 and he has refuted the allega- 
tion made in the written statement about 
the fraud and misrepresentation and 
the trial court has also held that the plea 
of fraud.and misrepresentation is not 
true and.is not. acceptable. Plaintiff has 
examined himself as P. W. 2 In para- 
gravh-2 of his deposition he has stated 
that prior to Exts. 2 and 2/a, the letters 
sent by ‘him, he had been, tothe defen- 


dant to meet her in her house-as. soon. 
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practised in 
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as he got information that the defendant 
was residing there. He has further stated. 
“I am remaining ready to purchase the 
suit land since the time of agreement. 
Even now I am prepared to purchase”, 
There is no counter-statement to these 
facts and this statement has, also not 
been dislodged in cross- examination. l 


On the other hand, he has ‘stated in 
paragraph-12 of his deposition that he 
arranged ` money to purchase the suit 
land in March or ‘April of the year 
1965 and the amount was near about 


Rs, 20,000/- which he-has not kept in 


the bank nor utilised it otherwise. It 
also transpires from his deposition in 
paragraph~3 that he has got about forty 
acres of cultivable land and for purchase 
of the suit land he had negotiated to sell 
a tope which he ultimately sold on 17-4- 
65 under Ext. 4. D. W. 1 is the defendant, ~ 
She does not speak a word counter to 
the statements made by the plaintiff 
about his readiness and willingness to 
purchase the land. Though her plea is 
that it was Narasingh Panigrahi who got 
the document Ext. 1 executed by her, yet 
she states in paragraph-14 of her deposi-. 
tion that she never enquired about the 
development from Narasingh Panigrahi 
after executing Ext. 1. Even the attestor 
to Ext. (P. W. 1) was coming to her 
house but she- never enquired ‘about 
the development -after executing Ext. 1. 
She admits that she did not give any 
notice either to P. W. 3 or to P. W. 1 
with regard to the agreement Ext; 1. On 
the other hand, it is to be found in her. 
evidence that P. W. 1 has built her house 
and she effects repairs to her House 
whenever necessary. 


The averments in paragraph-8 of the 
plaint have not been traversed in the 
written statement. The clear statement 
of the plaintiff that he was ready and 
willing to purchase the suit land from 
the date of the agreementtill the date of 
the suit has also not been challenged nor 
has been proved to be untrue. From 
the aforesaid evidence, it is clear that 
the plaintiff has not only averred in the 
plaint, but has also established by evi- 
dence his readiness and willingness to 
purchase the land from the date of the 
agreement till the date of the suit. 

6. Much argument was advanced on 
behalf of the defendant-respondent that 
the time stipulated in Ext. 1 about the 
performance . of the contract. was. two 
months and fifteen days, after measure- 


1381 ` 
ment. of the land ‘and there ‘being a con- 


dition of penalty by way of- damages for . 
“non-performance of the contract, . it, 
that the time: was of. the- 
essence’ of the contract. It is also sub- | 


indicates ` 


mitted that the plaintiff has stated that 


that the time was.of the essence of the 


contract. From Ext. 1 it appears that 
out of Ac. 2.07 cents of land, a portion 
had already been sold and the property 
to*be sold was Ac. 0.99 cents which has 
been described by boundaries. It has 
further been stipulated that the defen- 
dant would sell the said Ac. 0.99. .cents 
within two months and fifteen days from 
the date of the agreement after getting 
the land measured in presence of the 
plaintiff and .would deliver possession 
thereof to the latter. If this is not done, 
the defendant binds herself to execute 
the sale deed and deliver possession of 


the property and in addition she would 


return the sum of Rs. 500/- received by 
her as advance besides paying damages 
of Rs. 6,000/-. 


If the plaintiff does- not purchase” the 
land within the stipulated periodi and 


delays the matter, he would also be li- . 


able to damages of Rs. 6,000/-- and’ get 
the document registered.in his favour. 
It has been held by the’ trial ‘court. that 
the consideration: fixéd under Ext. 1 is 
not improper or unreasonable. It has 
further been held that the case of the 
plaintiff that the defendant was absent 


for-a long time and was avoiding to re-. 


ceive the-notices is to be believed. In 


view of the evidence adduced on behalf. 


of the plaintiff that he tried his utmost 
to find out the defendant and after send- 
ing letters in Rourkela address ultimate- 
ly he approached the defendant for sale 
of the land,.the plea of the defendant 


that she was all along living in Berham- . 


‘pur or nearabout Berhampur has been 
rightly negatived by the trial court. This 
would show that the plaintiff had been 
trying to find out the defendant, but 
for reasons beyond his control he could 
not meet.the defendant nor his letters 
were delivered to the defendant. 


Relying- on Subeyya’ v." Veeraya, AIR 
1957 Andh’ Pra 307, it has been held in 
Mulla Badruddin v. Master Tufail Ahmed, 
AIR 1963 Madh Pra 31, that in # con- 
tract of sale of immoveable property, 
time would net be regarded as of essence 
unless it is shown that the parties intend- 
ed that their.right should depend upon 


the observance of time as the essence- 
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- that.- plaintiff- has: not - 
paper. ot the draft sale deed ‘te the de- — 
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of ‘contract: It is open to one of the par- 
ties to: make time of the essence of the 
contract by calling upon- the other 


- party who has been guilty of un- 


reasonable delay to perform the _ con- 
tract within a stated time by giving him 
a reasonable notice. It has further been 
held in, that case that it is settled law 
that without giving him a reasonable 
notice to the. other party to com- 
plete the contract Within a speci- 
fied time, the contract could not-be 
cancelled. at the sweet will of one party. 
The Madhya Pradesh High Court has 


. further held. that where it plainly ap 


pears from the facts of the case that the 
contract was not -abandoned at any time 
by the. plaintiff nor did he ever. make the 
defendant. believe that he would not en- 
force it and it is also clear that the 
defendant did not change his position 
by reason of any plea which could’ be 
said to have been introduced by the 
plaintiff and the rights of a third, party’ 
have also not intervened, mere delay in 
the institution of the suit for the spe- 


cific performance of: the, contract cannot 


affect the plaintiffs rights!) The delay to 
defeat the rights of the plaintiff must be 
such that it may properly be inferred 
that the plaintiff had abandoned his 
right or on account of delay there must 
have been such a change of circum» 
stances that specific performance would 
prejudice the defendant. From ‘ long 
delay alone without anything ‘further 
abandonment of right cannot be inferr- 
ed. * 


The Supreme Court also in Mademsetty. 
Satyanarayana v. Yelloji Rao, AIR 1965 
SC 1405, has- held that mere delay ex~! 
tending up to period of limitation 1s not’ 
sufficient ground to refuse specific per- 
formance of contract and proof of waiver 
or abandonment of right is not a pre— 
condition for refusal of prayer for spe- 
cific performance. of contract. The field 
of discretion cannot be defined but Court 
would not grant relief if it would be in- 
equitable. The position depends ` upon 
the facts and circumstances of each 
particular casé which ` ‘the Court “has to 
decide. 


Admittedly, defendant: Hes Sot. given 
any. notice to the- plaintiff- repudiating- 
the contract alleging that the plaintiff 
failed to perform his- -part of-the contract. 
It ‘is argued by the defendant-respondent 
offered --stamp. 
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fendant, It transpires’ froh thé evidence 
en record that the plaintiff tried’ his 
utmost to find out the . defendant but 
' the defendant avoided. In such circum- 
stances, it was not possible ‘on the part 
of the plaintiff te offer: the draft sale 
deed or purchase the stamp paper ‘for 
the document. Tt cannot, therefore, be 
said that plaintiff was at fault or that 
time’ was considered to be of the essence 
of the contract. If defendant thought that 
time was of the essence of the contract, 
it was open to her to give notice re- 
pudiating the contract alleging non-per- 


formance of the part of the contract by. 


the plaintiff The facts and circumstances 
ef the ‘case clearly show’ that’ time was 


_not of the essence af'the contract and — 


the parties did not intend it-to be so. 
Defendant has also not given ‘any notice 
to the plaintiff about measurement. it 
appears: that: after execution of Ext. 1, 
-the defendant tried to avoid-the plain- 
tiff and the- plaintiff in spite of his ef- 
forts ‘could net ‘contact the defendant. - 


. Ultimately, the plaintiff want to . the 


defendant, but the. latter remained in- 


side her house and not meet ,. the 
plaintiff. Thus, it is to be held that the 
defendant never teok the stand before- 
hand, nor she acted in any way to show 
that she repudiated the contract for its 
non-performance within two months and 
fifteen days.- There js no evidence: to 
show that after expiry of two. months 
and fifteen days the defendant. acted in 
such a way in dealing with the -land in 
question that the interest.of a third- 
party’ has been broughtin ‘and that she 
would!be in any way prejudiced. In such 
- \eircumstances, it is-to:be held that time 
was not considered byi the parties’ to be 
-Jof the essence of the centract and mere 
delay on the part of the plaintiff to: file 
the suit as has ‘been explained’ by him 
does not disentitle him to the relief “of 
specific performance of contract: - 


. 7. Tt is contended, bY the Jendarte: 


respondent that in. the notice given. by 


the plaintiff he has-not stated that he - 
was ready and willing. to perform. his | 


part of the contract, but as we bave 
held above, from the averments in the 
plaint as well as from the evidence on 
record, which. are unchallenged, it should 


be held that non-mention of such fact 


‘lin the notice does not disentitie him to 
the relief claimed. ~ | 
: Bo It is also contended by, the defen- 
dant-respondent that she was at the office 
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_the period -of ‘two: 


A. L Ri 
ef the Sub-Registrar: on :the day when 
months and: fifteen | 


days got expired. Be that as it may, this 
doés not affect the rights of the plain- 


. tiff, inasmuch as. the defendant: has: not 


given’ any notice to repudiate . the ‘con- 
tract for delay and ‘there is nothing on 
record to show that plaintiff had noticed 
that on that day the defendant was pre- 
sent at the ‘Sub-Registrar’s | office, It may 
be that ‘for some other purpose the de- 
fendant had been to the Sub-Registrar’s 
office, and that does not establish that 
fer the purpose ef execution of. the -sale 


. deed the defendant had been there. This 


statement of the defendant has no ‘force 
in view of the ‘fact: that she ‘had not made 
any attempt. for: measurement of the 
land as ‘stipulated ‘in the ac nerore 
that date.’ = 


3. ‘On the aforesaid re we hold. 
that the ‘decision of the trial ‘court dis- 
entitling the plaintiff to specific perfor- 
mance of contract cannot be sustained, 


10.. There. being no claim for damages 
by -notice from any. side, the plaintiff is 
not entitled to the damages as stipulated 

in the contract. In our consideration, it 
will also þe inequitable to award. any 
damages: in. the facts’ and. circumstances 
of the case. We, therefore, ‘hold that 
plaintiff is entitled.only to specific per- 
fermance of the contract and delivery of 
possession. of the iland in questton. 


11. In the result, the appeal is allow- 
ed. The judgment and decree of the trial 
court are set aside. The suit of the plain- 
tiff is decreed to the extent that: the de- 
fendant would execute the sale ‘deed in 
favour of the plaintiff in respect of the 
property described in the agreement 

t. land deliver -possession of the pro- 
perty to the plaintiff within three months 
from the date of the decree, failing which _ 
the plaintiff will be at liberty ‘to get the 
sale deed executed as aforesaid ‘in’ his - 
favour at the cost of the defendant and 
obtain delivery of ~ possession through 
Court. The ‘prayer for ‘damages is dis- 
allowed. = i i 


‘In the circumstances ofthe case, there 
will be no order as to costs of. this ap- 


pear 
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RN. MISRA, Ag, C.J. AND 
J..K. MOHANTY, J. 


Pratap. Chandra‘. Dek; Penmai W. 


State af. Orissa, Qpposite. Party. - 


+ 
tam 


Original Jur. Case No. 801 - of. 1976: 
D/- 14-11-1980. a} 
` Constitution’ of "India, Art 226. m 


Mandamus — “ Ex-ruler, not, grantee. |. of 
any Kharposh grant nor son of ex-ruler 
(petitioner) was grantee of . Kharpesh 
grant — State could not he called. upon 
to make such’ grant for first time, in: 
favour of petitioner. ILR (1970) Cut hoa: 
AIR 1962 SC 1288, Applied.. (Para 5} 
Cases’ Referred : ‘Chronological Paras 
ILR (1970) Cut 794 4, : 
AIR 1962 SC 1288 ` 


Advocate, “for Opposite Party. 
MISRA, Agy €. J.:— Petitioner it this 
application under Article 226 of. the 
Constitution is one of the sons of late 
Raja Sri Hrudaya Chandra Birabar Hari- 
chandan of Talcher — an ex-State — 
which merged . with the...Prevince of 
Orissa with effect from. 1-1-1948:.. and 
became a part of. this, State in. due 


course. Raja Hrudaya Chandra. died on 


11-9-1970. Petitioner claims that. upon 
the death of his father, his elder brother 
Soubhagya has been accepted’ as the 
Raja of the erstwhile State. Under the 
customary law prevailing in the '.ex- 
State of Talcher, junior members and 
relations of the Raja family” were ‘not 
entitled to claim partition ` but ‘were, 


entitled ` to maintenance `: grants 
known as. ,'kħarposh ` allowance” 
which - after ` being - granted became 


a charge on the revenue of the State 
According te the petitioner such customs 


acknowledged in the ‘Pachis Sawa’? — 


an authority -- relating to ‘practice : and 
custom in the erstwhile ‘eastern States 
— has also been ‘judicially accepted. 
Petitioner claimed such kharposh grant 
from the State as the State being the 
successor became obliged ‘and liable ‘to 
make the grant in accordance with the 
customary law- and the same having’ 
not been granted, the writ applcation 
has been filed for an appropriate direc- 
tion :to the State to grant.jhe kharposh: 
allowance at the rate of Rs. 500 per 
month and to -pass consequential orders 
and directions `- ensurme the grant of 
the same to the petitioner, i 


LX/LX/G410/80/VNPISSG ee. 


Pratap: Chandra Vi - State: er ee 


Or 47. 
: 2.3: A-counter-affidavit ‘Sas been. filed 


= pes ‘the Under: Secretary to. Government 


in the’. Home. Department in para 3 
whereof it :-has been’ alleged.;— < . 

Phat: the ‘estate, of 'Talcher vested in 
the’ State `of Orissa in’ the yéar ''1948. 
The Ruler of Ex-State ef Talcher did 
not ‘make ‘a grant in favour of the peti- 
tioner; at any point of: time prior to the 
merger.: After the merger the State of 
Orissa - has also not made the grant in 
question:. As -such the claim has _be- 


‘come stale and a claim for maintenance 


after: such’ long ` lapse -of gaps ‘cannot be 
entertained by this Honourable Court in 
exercise -of ifs extraordinary jurisdiction 
under Art.. 226 of the Constitution.” 


‘Falcher: was not an ‘estate’ ‘but was a 


princely State. ‘It did not vest in the 
B. B. Sahoo, far Petitioner: Addi. cart 


State of Orissa ‘but merged under an 
agreement. ` ‘According to the petitioner, 
the customary ` practice was that after 
the Raja’s death, the” Ranis used to be- 
come Satis and the brothers and nephews 
of the deceased Raja and the brothers 
of the new Raja received a maintenance 
and ‘continued ‘to be subordinate to the 
Raja. This is the ‘answer to question 
No. 9 in the ‘Pachis Sawal’. l 


4, Though in. the counter-affidavit 
and at. the hearing an attempt. has. been 


' made. - to underestimate ` the.. importance 
‘and. - the utility of ‘Pachis Sawal’ in the 
- matter,. we are 


inelined to aceept the 
submission made before. us that ‘Pachis 
Sawal’. has. been. accepted by the Judi- 
cial Committee. and several High Courts 
in India fer over 100 years as a depend- 
able authority A Bench of this Court 
in the case of Prabir Kumar Bhanja. Deo 
v.. State, of Orissa, ILR (1970) Cut 794, 
after. referring to a series Of eon 
coneluded : 


e diua It would: ‘Hus be: seen that“ 


- the Pachis- Sawal is @ decumert of 


high authority relating te customs pre- 
vailing in these -. States and the docu- 
ment’ stands: ie, the feld for -over 150) 
years. 33 


-5. “We have ‘not been cited any au- 
thority where “on the basis of: the an- 
swer to question: Ne. $ in the ‘Pachis 
Sawal’, a claimant has been given’ re 
lief in court for maintenance. The de- 
cision of the Supreme ‘Court in the’ case 
of Promod Chandra Deb v. State 
of Orissa; AIR 1962 SC 1288; dealt with 
a claim like the present one, but there, 
there was pre-merger gram and since. 
the State- was not prepared to fulfil its 
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_ dispute.’ 


obligation; arose, In. Prabir 
Kumar - Bhanja Deo’s case, (ILR (1970) 
Cut 794) the father of the .. petitioner 


was the grantee from .the ruler . and 
when -the father died the son was being 
denied the benefits of the. grant which 
gave rise to the dispute. 
stant case, the petitioner happens to be 


the son of the ex-ruler and ad- 
mittedly the ex-ruler was not the 
grantee of -any kharposh grant nor 


was there any kharposh grant made in. 


favour of the petitioner. The position 
would certainly be different where there 
has been a grant and the benefits of 
the grant are denied to the grantee and 
where there is no grant and a grant is 
asked to be made. .As we have already 
indicated, the answer to question No. 9 
of the ‘Pachis Sawal does not say that 
it was customary for dependent rela- 
tion to claim a kharposh grant. The 
custom . at the most was. enabling. the 
new ruler to make a grant at the time 
of accession obviously with a view to 
quietening the near relations who could 
have an eye on the succession and, to 
keep them subordinate and loyal -by 
continuing the grant. Since we- have 
not come across a. single instance where 
the dependent relation: has been able 
to sue and obtain a grant. and since the 
‘petitioner before us was not a grantee 
of a kharposh grant, we do not think 
it would be open to us in exercise of 
our extraordinary 
upon the State to make a grant for the 
first time in favour of the petitioner. 
|Petitioner_ has failed to establish before 

us that the ex-ruler had. any obligation 
io make a grant and if he failed to do 
so it was enforceable against him. Mere- 
ly because it was expedient for an ex- 
ruler. to make a grant, we do not think, 
we can hold that the’ State of Orissa- has 
an obligation to make a grant and in 
the event of default, a situation arises 
where our extraordinary jurisdiction can 
be availed and-a mandamus should issue. 


6.. We would accordingly . decline. to 
interfere and would proceed to . dismiss 
this application inout making my 
order for costs. -> . 


3. k. MOHANTY, bes =i agree: 


a a ee Petition dismissed: 


Rajkishore. Misra. v.. Bhikari. -Misra ` 


In the“ in~, 


jurisdiction to call 


the property would. be joint 


ALR, 
> . - AIR 1981 ORISSA 48. - 
a N. K. DAS, J3. | 
Rajkishore Misra, Appellant v. Bhikari 
Misra and another, Respondents. 


Second Appeal No. 237 of 1977, D/- 


: 12-11-1980* 


Hindu Law — Joint family — Joint 
family property or self acquired’ pro- 
perty — Determination of — Test. 


The real test in a case where | a self 
acquired property has been made a part 


of the joint, family property is to see 


the intention behind the act of the per- 
son who has acquired the property. in- 
tended to throw it to the common stock 
and not to claim separate title thereto 
and the. failure on the part of a person 
who is a member of the joint family 
to treat his acquisition as separate would 
necessarily lead to the presumption that 
the property would be a part of the 
joint family property. In the absence 
of any evidence of any positive charac- 
ter to show that acquirer intended that 
his acquisition should be treated as. a 
part of the family stock, the presump- — 
tion would be that it must remain in 


his self-acquisition. AIR. 1951 Orissa 
313 Foll. ‘(Para 5) 
` Thus, while - deciding the question 


whether the suit property was a joint 
family property or a self acquired pro- 
perty of one of. the two members, the 
finding of the Court was that, the suit 
property belonged exclusively to one of 
the members and it was his self acquired 
property, the ultimate finding of the 
Court that because the suit property 
found place in a partition deed, to ‘be 
within the allotment of other member, 
' property 
of. the members, was erroneous. Unless 
and until it was established. that the par- 
tition .deed was acted upon and it .was 
proved that the first member unequl- 
vocally treated the suit property, as the 
joint family property. and never made 
any claim at any time that it was his 
exclusive . property the property should 


be deemed to be the exclusive property * 


of the first member. (Pata 5) 
Cases Referred: Chronological Paras 
AIR 1951 Orissa 318 |... ...5 


ai* 


*From decision of S. K. Behera, ° _ Sub. 
J.. Puri D/-- 13-5-197% °° - 
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Mohanty, for Appellant; R. N. Sinha and 
5. N. Sinha, for Respondents. 
JUDGMENT :— Defendant No. 1 ‘has 
appealed against a reversing judgment 
in a suit for declaration of title and con- 
firmation of possession in respect of 
A. 0.12 decimals of land appertaining 


to Plot No. 1387 of Khata No. 159 in ' 


Mauza Bira-Pratappur, District Puri, 
consisting of house site with garden. _ 

2. The case of the plaintiff is that 
defendant No. 2 purchased the suit pro- 
perty by Ext. 1 dated 17-8-1925 from one 
Govinda Jena. Defendant No. 2 was 
in exclusive possession of the property 
and sold the same to the plaintiff under 
Ext. 6 dated 17-3-1972. After purchase, 
the plaintiff became the owner of ‘the 
suit land and possessed the same. As 
obstruction was created by defendant 
No. 1 in the enjoyment of. the suit pro- 
perty, the suit was filed. 


2 Defendant No. 1 in his written 
statement has contended that the disput- 
ed property is the joint family property 
of defendants Nos. 1 and 2. In the 
family partition, the suit property fell 
to the share of defendant No. 1. The 
Suit property was also purchased on be- 
half of the joint family and the con- 
sideration was. paid out of the joint 
family funds, _ - 

3. The trial court held that the do- 
cument of partition Ext. A relied upon 
by defendant No. | isa memorandum of 
partition which has been acted upon 
and the sult property fell to the share 
of defendant No. 1 in the said partition. 
Defendant No. 1 had not taken posses- 
sion of the suit property and he had 
not been in possession of the same and 
that the suit property was the joint 
family property. Plaintiff by his pur- 
chase under the sale deed Ext. 6 has 
not taken possession of the suit pro- 
perty and has also never been in pos- 
session of the same. 

The first appellate court has held that 


' Ext. A is a deed of partition and is not 
admissible. in evidence for the. purpose 


of partition, but for collateral purposes 
it is admissible to show that there was 
disruption of -joint status. It was fur- 
ther held that the property in question 
was the joint ‘family property. acquired 
in the name of defendant No. 1. As the 
property is the joint family property, 
the plaintiff, by sale deed Ext. 6, has 
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acquired the undivided half interest of 
defendant No. 2 and he has also been 
in joint possession of the same along 
with defendant No. 1 


_4 This Second Appeal has been ad- 
mitted on the ground that the Court 
below Has not properly considered the 
document Ext. A and has not referred 
to Exts. C and G to G/3 and on this 
ground the decision of the first appel- 
late court is erroneous. A Cross Appeal 
has been filed challenging the finding 
of the first appellate court that the pro- 
perty in question was thrown into joint 
stock, after holding that the property 
is the self-acquired DROpeTIy of defen- 
dant No. 2, © 


- 5. The finding of the first appellate 


court is that the disputed property is 


the self-acquired property of defendant 
No. 2 and he was in possession of the 
same. From Ext. A, it appears that 
there was a partition between defendant 
No. 1 and defendant No. 2 and the pro- 
perty in question was shown in the al- 
lotment of defendant No. 1. Reliance 
has been placed on Ext. L, a statement 
of defendant No. 2 in a previous criminal! 
case that the property was in the allot- 
ment of defendant No. 1 in the parti- 
tion. There is no dispute about the fact 
that Ext. A is a document evidencing 
partition between defendant No. 1 and 
defendant No. 2. As this document has 
not been registered, it is not admissible 
in support of proof of partition, but it 
is not disputed by both sides that it is 
admissible to. show division of joint 
status in the year 1947. The ultimate 
finding of fact is that the property in 
question belonged exclusively to defen- 
dant No. 2 and it was his self-acquired 


‘property. The real test in a case where 


a self-acquired property has been made 
a part.of the joint ‘family property is 
to see the intention behind the act of 
the person who has acquired the pro- 
perty intended to throw it into the com- 
mon stock and not to claim separate 


title thereto and failure on the part ofj 
-a person who is a member of the joint 


family to treat his acquisition as sepa- 
rate would necessarily lead to a. pre- 
sumption that the property would be a 
part of the joint family property. In 
the absence of any evidence of a posi- 
tive character to show that the acquirer 


, intended that his acquisition should be 
_treated as a part of the family stock, 
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the presumption would be that it must 
remain his self-acquisition (See Pratap 
Kishore v. Gyanendranath, AIR 1951 
Orissa 313). There is no evidence to 
Show that this Ext. A was acted upon 
at any time. Reliance has been placed 
on Exts. C and G to G/3. the Parchas. 
These documents are subsequent to the 
institution of the suit and as such are 
of no help to defendant No. 1. The 
ultimate finding of the first appellate 
court is that when the suit property is 
found place in Ext. A to be within the 
allotment of defendant No. 1, it would 
be held to be in the joint possession of 
defendants Nos. 1 and 2. This finding 
appears to be erroneous. Unless and 
until it is established that Ext. A was 
acted upon and it is proved that defen- 
dant No. 2 unequivocally treated this 
property as the joint ‘family property 
and never made any claim at any time 
that it was his exclusive property, the 
property should be deemed to be the 
exclusive property of defendant No. 2, 
who was in possession of the same. Ext. 
A does not help defendant No. 1 in any 
way in this respect. Ext. L- also does 
not help defendant No. 1. From Ext. L, 
it appears that defendant No. 2 made 
a statement in a criminal case that the 


suit property was included in the 
allotment of defendant No. 1. This 
does not show that Ext. A was 


ever acted upon or that the act of 
defendant No. 2 was such or that the 
subsequent treatment of the property by 
defendant No. 2 was such that he never 
claimed any exclusive right over that 
property. Therefore, the findings of the 
first appellate court to this extent’ are 
not tenable. 


6. On the aforesaid analysis, I hold 
that defendant No. 2 was the exclusive 
owner of the suit property and the pla- 
intiff, by his purchase, has acquired 
right over the property and defendant 
No. 1 has no interest in the same. As 
a result of this finding, the suit of the 
plaintiff stands decreed and the finding 
of the first appellate court allowing the 
appeal in part is set aside as the suit 
is decreed in full. 


7. In the result, the Second Appeal 
is dismissed and the Cross Appeal is 
allowed. In the circumstances of the 
case, parties to bear their respective 
costs throughout. 


Appeal dismissed. 
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Raghunath Tripathy, Petitioner v. 
Dibakar Tripathy and others, Opposite 
Parties. 


Civil Revn. No. 224 of 1980, D/- 10-11- 
1980.* 


Civil P. C. (5 of 1908), O. 41, R. 27 
(1) (aa) and (b) — Additional evidence — 
Deed of partition — Petitioner party to 
it — Original deed not traceable — No 
attempt to produce certified copy be- 
fore trial court — Petitioner cannot be 
permitted to adduce it in appellate 
court, 


Under sub-r. (1) (b) the court may 
allow additional evidence when it re- 
quires any document to be produced to 
enable it to pronounce the judgment. 
But the scope of sub-r. (1) (aa) is dif- 
ferent. Under sub-r. (1) (aa) the fact 
that the additional evidence sought to 
be adduced was not, despite due dili- 
gence, within the knowledge of the 
party or could not, after exercise of due 
diligence, be produced by him at the 
time when the decree appealed against 
was passed is made a ground for admis- 
sion of such evidence. Sub-r. (1) (aa) 
is independent and -is not -controlled by 
sub-r. (1) (b). Thus the question of ad- 
mission of additional evidence under 
sub-r. (1) (aa) ‘does not depend on the 
requirement of the appellate court. 
This sub-rule enables a party to adduce 
additional evidence if he satisfies the 
Court that he exercised due diligence 
and the new evidence was not within 
his knowledge or it could not be pro- 
duced by him at the time when the de- 
cree under appeal was passed. When 
there is want of diligence no additional 
evidence can be permitted. (Para 8) 


The petitioner applied to admit as 
additional evidence a registered deed 
of partition to prove his possession over 
the land. The petitioner being a party 
to the deed must have been aware of 
its existence but in the absence of ex- 
ercise of diligence to produce it before 
the trial court he could not be permit- 
ted to adduce it in the appellate court. 
The petitioner could have attempted 
to produce at least a certified copy of 


*From order of G. N. Singh Samants 
Sub. J. Kendrapara. D/- 19-3-1980. 
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the partition deed if original was not 
traceable. No attempt was made by 
him to produce such evidence in the 
trial Court. (1971) 2 Cut WR 357 Rel. 


on, (Para 10) 
Cases Referred: Chronological Paras 
(1971) 2 Cut WR 357 10 


M. Patra, for Petitioner; D. P. Moha- 
patra and Debabrata Das, for Opposite 
Parties. 


ORDER :—. This civil revision has 
been preferred by defendant No. 1 
against an order rejecting his applica- 
tion under Order 41, Rule 27, C.P.C. 


2 Opposite party No.'1 as plaintiff 
brought Title Suit No. 59 of 1971 in the 
court of the Munsif, Kendrapara for a 
declaration oof his right of way over 
plot No. 56 for going into and coming 
out of his homestead plot No. 44, for a 
permanent injunction restraining defen- 
dants 1 and 2 'from obstructing the plain- 
tiffs right of way and for a mandatory 


injunction commanding defendant No. 1. 


to demolish the constructions raised by 
him on a portion of the suit land. 


3. The stand taken by the petitioner 
was that he along with his . co-sharers 
had taken lease of 0.03 acre of land out 
of the suit plot from the ex-landlord in 
the name of defendant No. 2 Daitari 
Tripathy who was then karta of the 
family. After family partition in the 
year 1948 the said 0.03 acre of land fell 
to the share of defendant No. 2 Daitari 
Tripathy and one Sara Dibya. Sub- 
sequently one Suma Dei, the daughter 
of Sara Dibya sold the share of her 
mother to defendant No. 6 Padmalav 
Tripathy who is the son of defendant 
No. 2. It was alleged that though the 
said 0.03 acre of land fell to the share 
of defendant No. 2 and Sara Dibya the 
petitioner was in possession of the same 
and subsequently he purchased the same 
by a registered sale deed dated 27-9-75. 

4. The learned Munsif having decreed 
the plaintiff’s suit, the petitioner prefer- 
red Title Appeal No. 9 of 1978 which 
is now sub judice before the learned 
Subordinate Judge of Kendrapara. On 
12-3-1980, the petitioner filed an applica- 
tion in the said Title Appeal. to admit 
as additional evidence a registered deed 
` of partition dated 17-8-1948 and a rent 
receipt dated 18-1-1979 which had not 
been filed in the trial court. It was 
alleged that the deed of partition was 
missing somewhere and was.not traceable 
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during the trial of the suit. The ap- 
plication was opposed by the plaintiff- 
respondent. 


5. The learned Subordinate Judge re- 
jected the application under Order 41, 
Rule 27, C. P. C. on 19-3-1980 holding 
that the rent receipt was irrelevant for 
the purpose of the petitioner’s case and 
as such it could not be admitted as ad- 
ditional evidence. As regards the deed 
of partition, he held that by allowing 
it to be admitted in evidence, it would 
be nothing but filling up the lacuna of 
the defence. He disbelieved the peti- 
tioner’s allegation that the deed of 
partition was missing and was not trace- 
able during the trial of the suit. He 
observed that it being a registered deed 
of partition the petitioner could have 
obtained a certified copy thereof and 
proved the same as secondary evidence 
if the origina) deed of partition was 
not traceable. 

6. It is urged on behalf of the peti- 
tioner that the learned Subordinate 
Judge exercised his jurisdiction illegal- 
ly and with material irregularity in 
rejecting the application under Order 41, 
Rule 27, C. P. C. before hearing of the 
appeal on merits. It is argued that the 
requirement of additional evidence must 
be of the appellate court itself and the 
legitimate occasion for the exercise of 
the power under Order 41, Rule 27, 
C. P. C. is when, on examining the evi- 
dence as it stands, some inherent lacuna 
or defect becomes apparent and the 
appellate court is unable to pronounce 
judgment on the materials before jt 


without taking into consideration the 
additional evidence sought to be ad- 
duced. 


7. Order 41, Rule 27, C. P. C. reads 
as follows: 

“27. Production of additional evidence 
in Appellate Court: 


(1) The parties to an appeal shall not 
be entitled to produce additional evi- 
dence, whether oral or documentary, in 
the Appellate Court. But if— 

(a) the Court from whose decree the 
appeal is preferred has refused to ad- 
mit evidence which ought to have been 
admitted, or 

(aa) the party seeking to produce ad- 
ditional evidence, establishes that not- 
withstanding the exercise of due dili- 
gence, such evidence was not within his 
knowledge or could not, after the ex- 
ercise of~due diligence, be produced by 
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him at the time when the decree ap- 
pealed against was, passed or 


(b) the Appellate Court requires any 
document to be produced or any witness 
to be examined to enable it to pronounce 
judgment, or for any other substantial 
cause, the Appellate Court may allow 
such evidence or document to be pro- 
duced, or witness to be examined. ~ 


(2) -Wherever additional evidence jis 
allowed to be produced: by an Appellate 
Court, the Court shall record the reason 
for its admission.” . 

8. Undoubtedly, under sub-rule (1) 
(b) the Court may allow additional evi- 
dence when it requires any document 
to be produced to enable it. to pronounce 
the judgment. But the scope of sub- 
rule (1) (aa) is different. Under this 
sub-rule the fact that the additional 
evidence sought to be adduced was not, 
despite due diligence, within the know- 
ledge of the party or could not, after 
the exercise of due diligence, be produc- 
ed by him at the time when the decree 
appealed against was passed is made a 
ground for admission of such evidence. 
This sub-rule is independent and is 
not controlled by sub-rule (1) (b). 
Thus, the question of admission of ad- 
ditional evidence under sub-rule (1) (aa) 
does not depend on the requirement of 
the appellate court. This sub-rule en- 
ables a party to adduce additional evi- 
dence if he satisfies the Court that he 
exercised due diligence and the new evi- 
dence was not within his knowledge or 
it could not be produced by him at the 
time when the decree under appeal was 
passed. 


9. In the present case, the petitioner 
sought to invoke the powers of the 
Court under sub-rule (1) (aa). In order 
to take advantage of this sub-rule a 
party should show that the evidence 
sought to be adduced could not with 
reasonable care and diligence have been 
produced before the Trial Court. 


10. If we examine the facts of this 


case, we find that the deed of partition’ 


to which the petitioner was a party was 
registered on 17-8-1948 and the decree 
under appeal was passed on 30-1-1978. 
The petitioner being a party to the docu- 
ment was aware of its existence. So, 
he should have made adequate attempt 
at the proper time to prove the original 
document or at least a certified copy 
thereof as secondary evidence ff the ori- 
ginal document was not traceable. No 
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attempt, whatsoever, was made by him 
to produce such evidence. He was re- 
quired to prove strictly the diligence he 
claimed to have exercised. He has fail- 
ed to prove that notwithstanding the 
exercise of due diligence he could not 
produce the document before’ the Trial 
Court. When there is want of diligence 
no additional evidence can be permitted. 
Thus, sub-rule (1) (aa) which embodies 
the Orissa Amendment to Order 41, Rule 
27, C. P. C. cannot be attracted to this 
case. I am supported in this view by 
a decision of this Court reported in 
(1971) 2 Cut WR 357 (Mahammad 
Baboo v. Sk. Naimulla). 


11. Moreover, it appears that the suit 
out of which the appeal arises is for 
declaration of a right of way. The deed 
of partition sought to be produced would 
merely show that 0.03 acre out of the 
suit plot was allotted to the share of 
defendant No. 2 Daityari Tripathy and 


‘one Sara Dibya. It will not be material 
. to the issue before the Court. 


12. In the premises aforesaid, the 
learned Subordinate Judge was justified 
in rejecting the application under Order 
41, Rule 27, C. P. C. 


13. There is no merit in this Civil 
Revision and it is accordingly dismissed 
with costs. 

Revision dismissed. 
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K. B. PANDA AND 

J. K. MOHANTY, JJ. 
Jaganath Misra and others, Appellants 


v. Lokanath Misra and another, Respon- 
dents. 


First Appeal No. 110 of 1973, D/- 17-9- 
1980.* 


Hindu Law — Partition — Joint family 
Property —— Suit for partition — Pre- 
sumption — Presumption is in favour of 
plaintiff, 


The presumption of ins is that all 
Hindu families are joint unless the con- 
trary is proved. This presumption is in 
favour of the plaintiff. The onus is on 
the defendants to prove that there has 
been severance of the joint status. On 
a consideration of the entire evidence on 


*Against decision of S. N. Das, 3rd Addl. 
Sub. J.. Cuttack, D/- 31-1-1973. 
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record and the facts and circumstances 
of the case it was held that the property 
in question was joint family property 
and that the plaintiff was entitled to 
claim partition. (Para 6) 

B. Pal. N. Prusty and A. Mohanty, for 
Appellants; R. -Ch. Mohanty, B. C. 
Mohanty and J. P. Das, for Respondents. 

J. K. MOHANTY, J.:— Defendants 1 
to 4 in a suit for partition have preferred 
this -appeal. The case of the plaintiff is 
as follows: 


Plaintiff and defendants 1 and 2 are 
the sons, defendant No. 3 is the daughter 
and defendant No. 4 is the widow of late 
Purnananda Misra. The properties des- 
cribed in Schedules A and B (Moveable 
and immoveable properties respectively) 
belong to Purnananda Misra. Defendant 
No. 3 is married and living in her 
husband’s house. Plaintiff and defendants 
1, 2 and 4 are living in joint mess and 
property and there has been no separa- 
tion between them either before or after 
the death of Purnananda. Plaintiff is a 
Government servant and is living outside 
tbe village with his family and defen- 
dant No. 1 is acting as manager of the 
joint family properties and defendants 1, 
2 and 4 are enjoying the moveable and 
immoveable properties of the joint fami- 
ly. As the defendants refused to give 
. due share to the plaintiff out of the in- 
come of the joint ‘family properties the 
plaintiff filed the suit for “partition „of 
the joint family properties in order to 
get his share. The plaintiff claims 3/10th 
share out of the properties. 


2 Defendants 1, 2 and 4 have filed 
a joint written statement and have con- 
tested the suit and defendant No. 3 has 
been set ex parte. The case of defen- 
dants 1, 2 and 4 is as follows: Raghu- 
nath Misra, the grandfather of plaintiff 
and of defendants 1 to 3 was the common 
ancestor. He had three sons, namely, 
Chandramani, Purnananda and Padmanav. 
There was no partition. at any time be- 
tween the sons of Raghunath in respect 
of the properties left by Raghunath, 
though there was severance of status 
‘and each of the branches is possessing 
some lands separately according to con- 
venience. The immovable properties des- 
cribed in Schedule A are mostly ances- 


tral properties of Purnananda. Hence. 


the suit is bad for non-joinder of par- 
ties as the branches of Chandramani and 
Padmanav have not been impleaded as 
parties in the suit. The suit is also bad 
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as all the - properties have not been 
brought to hotchpot and as the properties 
described in Schedule A do not belong 


to Purnananda exclusively, those 
_ properties cannot be partitioned. 
The moveable properties describ- 


ed in Schedule B (which are the 
properties of the shop) belong to. defen- 
dants 1 and-2 in which the plaintiff has 
no interest at all. So these properties 
should be left out of partition. Some of 
the properties mentioned in Schedule B 
belong to third parties, who had kept 
their properties in the shop of defen- 
dants just before the filing of the suit 
in order to save those from the flood 
havoc. So the plaintiff cannot claim any 
interest in those properties. The owners 
of those properties have also filed sepa- 
rate petitions for taking back their pro- 
perties. Out of the properties described 
in Schedule A some are acquired in the 
name of defendant No. 4 and as such 
the plaintiff has no interest in these pro- 
perties and he cannot claim TERA of 
those properties. 


Defendants’ further plea is that the 
plaintiff was always living in the house 
of his ‘father-in-law and therefore in 
January, 1961 the plaintiff took Rs. 3,000/- 
from Purnananda towards relinquishing 
his share of interest in the joint family 
properties and Rs. 500/- towards his 


share in the shop. The plaintiff relinquish- 


ed all his interest in the joint family 
properties and in the shop and left his 
father’s place with some moveable pro- 
perties. Thereafter the defendants are 
living jointly and as the old house was 
damaged, they have constructed a new 
building out of their own ‘funds. The 
plaintiff has got no interest in the said 
building. As the plaintiff has. already got 
separated and taken money towards his 
interest in the properties, he has got no 
eause of action to bring this suit. 


3. In the trial court as many as 15 
issues were framed. Parties adduced both 
oral and documentary evidence. On be- 
half of the plaintiffs, four witnesses were 
examined and defendants examined 16 
witnesses. The trial court after consider- 
ing the evidence held, that there had 
already been partition between Purna- 
nanda and his other co-sharers and there 
was no need to make the co-sharers of 
Purnananda parties in the suit; and that 
there was no partition by metes and 
bounds between the parties as claimed 
by the defendants and hence the plain- 
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tiff is entitled to. claim partition. Regard- 
ing the shop, it was held that it is the 
joint ‘family property and the plaintiff 
has got his mterest in the articles kept 
in the shop and that the outsiders who 
claim the moveable properties have no 
claim and those. properties are also joint 
family properties. On these findings the 
suit of the plaintiff was ovreliminarily 
decreed in part giving the plaintiff 6/25 
share out of the properties which 
Purnananda had got as his ancestral 


properties and 1/5th share out of. the. 


other properties in Schedule A (except 
the properties, purchased by defendant 
No, 4 under Ext. L/1). Now the defen- 
dants have challenged the above judg- 
ment and decree of the Subordinate 
Judge. The plaintiff has also filed a cross- 
objection with respect to the properties 
purchased under Ext. L/L from which 
he has not been given any share. 


4. In this Court Mr. Mohapatra 
learned counsel appearing for the apnel- 
lants, has assailed the judgment of the 
trial court on the ‘following grounds: 


(1) That the suit is bad for non-join- 
der of parties as all the co-sharers of 
Purnananda have not been added as 
parties and the entire joint ancestral 
properties of Purnananda and his co- 
sharers have not been brought to hot- 
chnot; t 


(2) That the trial court should have 


held that the plaintiff. has no interest in 
the properties as he has already separat- 
ed in the year 1961 and has taken his 
share out of the properties described in 
schedules A and B in form of cash and 
has been living in his father-in-law’s 
house snd thus he has no further claim 
in the properties; ` 


(3) That the shop and goods found 
‘therein are exclusive properties of 
Purnananda and defendants 1 and 2 and 
the plaintiff has no interest therein: 


(4) That the properties of outsiders, 
namely, D. Ws. 1, 3, 4 6 7, 8, 10 and 
12. who had kept their articles with the 
defendants due to flood- have been 
wrongly included in the Hst of proper- 
ties for partition and the trial court has 
not given due weight to the evidence of 
these witnesses: and 

(5) That: the properties mentioned in 
Exts. M. M/1 and M/2 which exclusively 
belong to defendant No. 4 have been 
wrongly treated as joint family proper- 
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ties and similarly the properties. describ- 
ed in Exts. C, L, L/2, L/4 and L/9 which 
are self-acquired properties of defen- 
dants 1 and 2 have been wrongly includ- 
ed in the list of joint family properties. 


5. Mr. Mohapatra argued that there 
is no reliable evidence that the entire 
ancestral properties of Purnananda and 
his co-sharers have been partitioned by 
metes and bounds between them, and in 
the absence of the co-sharers who have 
not been impleaded as parties in the suit, 
the suit is not maintainable. Admittedly 
in thiscase, asuit for partition was filed 
in 1930 between Purnananda and his co- 
sharers. The certified copy of the preli- 
minary decree has been marked as 
Ext. 4. Against the aforesaid decree in 
Ext. 4 the parties had gone in appeal 
and the. suit was decreed on compromise. 
The certified copy of the order-sheet 
regarding compromise has been marked 
as Ext. 3, and the certified copy of the 
compromise decree has been marked as 
Ext. 2 In the compromise decree 
Purnananda was a party. Mr. Mohapatra 
further argued that though there was 
a preliminary decree as aforesaid, there 
was no allotment of shares between the 
parties thereafter. The allotment sheet 
of shares has not been produced in this 
case which would have been the - best 
evidence in support of the fact that the 
properties of Purnananda and his co- 
sharers have been divided by metes and 
bounds. In this case P. W. 2 Bhaskar 
who is the son of Chandramani, one of 
the co-sharers of Purnananda, has been 
examined. He is aged about 69 years 
and was a party to the aforesaid decree. 
According to him, the parties (Purna- 
nanda and his other co-sharers) parti- 
tioned their properties between themselves 
by metes and bounds and possesssed the 
properties according to their shares as 
determined in the decree. A final decree 
proceeding was not necessary as - the 
parties amicably partitioned the proper- 
ties between themselves by metes and 
bounds and were in separate possession 
of their shares. As the properties have 
been partitioned. and each party has 
been possessing his shares of the pro- 
perties separately. the parties have been 
transferring their shares of the proper- 
ties freely between themselves and 
others. D. W. 15 in his cross-examina- 
tion has admitted that a partition swt 
was brought between his father and his 


‘father’s co-sharers in respect of their 
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joint family properties. He also admitted 
that his father (Purnananda) was posses- 
sing his properties separately by way of 
amicable arrangement with his co- 
sharers. From various exhibits, namely, 
Exts. 1, L, L/1 and L/2 it is seen that 
the properties have been partitioned be- 
tween Purnananda and his co-sharers 
and the co-sharers are dealing with the 
properties as their separate properties, 
Ext. 1 is a sale deed executed by Purna- 
nanda in favour of one Apani Dei, the 
wife of Baisbnaba Misra, who is the 
nephew of Purnananda and was a party 
in the partition suit of 1930. In Ext. 1 
the properties sold have been specified 
even by boundaries. Ext. L/1 is another 
sale deed executed by Baishnaba Misra 
in favour of Mukta Dei, the mother of 
the plaintiff, (defendant No. 4). In this 
exhibit the whole plot has been sold 
by Baishnaba, Ext. L is another sale 
deed executed by Baishnaba in favour 
of defendant No. 1. The property sold 
has been described by giving the boun- 
. daries of the plot. Ext. L/2 is another 
sale deed executed by Baishnaba m 
favour of Purnananda, the father of 
plaintiff and defendants 1 to 3 and under 
this sale deed the whole plot has been 
sold. From the above it is absolutely 
clear that after the preliminary decree 
was passed in the partition suit between 
Purnananda and his co-sharers, all the 
co-sharers divided the properties ami- 
cably between themselves by metes and 
bounds and possessed their respective 
shares. Merely because the allotment 
sheet has not been filed, it cannot be 
said that the parties: remained satisfied 
after the preliminary decree was passed 
and never partitioned the properties be- 
tween themselves by metes and bounds. 
Exts. 1, L, L/l and L/2 coupled with 
the evidence of P. W. 2 also go to show 
that the ancestral properties were parti- 
tioned between Purnananda and his 
co-sharers by metes and bounds. There 
is hardly any scope to hold that the pro- 
perties were not partitioned between 
Purnananda and his: co-sharers in view 
of the overwhelming evidence discussed 
above. It is not necessary to make the 
eo-sharers of Purnananda parties in the 
suit. So the contention of the appellants 
that the suit is bad for non-joinder of 
necessary parties has no substance, 

6. Mr. Mohapatra next argued that the 
plaintiff had got himself separated from 
Purnananda and the defendants in the 
year 1961 and had relinquished all his 
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interest in respect of his share in the 
ancestral properties and had taken Rup- 
ees 3,000/- towards the value of the pro- 
perties of his share. The presumption 
of law is that all Hindu families are 
joint unless the contrary is proved. This 
presumption is in favour of the plain- 
tiff. The onus is on the defendants to 
prove that there has been severance of 
the joint status. The defendants, in 
order to prove their case have relied on 
the oral evidence of defendant No. 1 
(who has been examined as D. W. 15). 
D. Ws. 2, 5, 9 and 12. D. W. 2 is a Cart- 
man, who says that about 10 to 12 years 
back once the plaintiff asked him to 
carry some of his belongings to his 
father-in-law’s house by cart which he 
had received by way of separation from 
the defendants and his ‘father. Admutted- 
ly he had no personal knowledge about 
the partition and was not in a position 
to say as to in whose presence the parti- 
tion took place. On the other hand, he 
admits that he regularly’ carries articles 
for the shop of defendant No. 1. D. W.5 
is the ex-chowkidar of the village. Ac- 
cording to him, the plaintiff was going 
with moveables after separation to his 
father-in-law’s house when he met him 
on the way and on his asking the plain- 
tiff told him that those articles he had 
got by partition. D. W. 5 also deposes 
that the plaintiff told him that he had 
received money towards his share in the 
immoveable properties and the shop. This . 
witness had also no knowledge about 
the partition or as to when the partition 
took place. D. Ws. 9 and 12 depose about 
the partition between the plaintiff and 
the defendants and Purnananda. D. W.9 
admits that he did not know the extent 
of land to be partitioned and the value 
thereof. He also admits that the valua- 
tion of moveables had not been deter- 
mined and the articles of the shop were 
also not valued. D.W. 12 is the father- 
in-law of defendant No. 2. He admits 
that no list of moveable or immoveable 
properties had been prepared. The as- 
sets and liabilities of the family had 
not been determined before the 
Bhadralogs partitioned the properties. 
He was unable to say as to whether the 
self-acquired properties of Purnananda 
had been taken into consideration while 
the immoveable properties were valued. 
This witness also being a relation of 
defendant No. 2 his evidence cannot be 
accepted on its face value. Some letters 
Exts. K to K/6 of the plaintiff to his 
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wife and brother-in-law and some 
money order coupons Exts. J to J/4 (some 
of the year 1956) were produced by the 
defendants to prove that the plaintiff 
was sending money to his brother-in-~ 
law for education. From these documents, 
it was contended that the plaintiff was 
more attached to the family of his father- 
- in-law and was giving all his income to 
his brother-in-law and father-in-law, 
but not to his father. Some transfer 
certificates and the admission register of 
the school of the village of the father- 
in-law of plaintiff were produced to 
prove that the children of the plaintiff 
were born and reading there. However; 
the above documentary evidence does not 
prove that the plaintiff had been sepa- 
rated from the defendants and his father 
merely because he was more attached 
to his father-in-law’s family. 

Admittedly there is no documentary 
evidence in support of the partition. The 
oral evidence as discussed above is not 
convincing and trustworthy. So from the 
above evidence it is difficult to hold that 
the plaintiff had separated from his co- 
sharers and taken his share and left the 
house. There is no reason to differ from 
the finding arrived at by the trial 
court. 

7. The next argument advanced by 
Mr. Mohapatra is that the plairitiff has 
no interest in the shop and the move- 
ables therein. According to the defen- 
dants, the shop was started by defen- 
dants 1 and 2. It is ‘further claimed that 
the plaintiff has taken Rs. 500/- towards 
his share of the shop and, he cannot 
claim any interest in the articles of the 
shop. As already held above, the plain- 
tiff has not recelved any money towards 
his share in respect of the moveable and 
immoveable properties. When the defen- 
dants claim that the plaintiff has taken 
Rs. 500/- towards his share of the shop, 
they admit that the plaintiff had some 
interest in the shop. While the plaintiff 
claims that his father had started the 
shop in the year 1947, the defendants 
claim that defendant No. 1 started the 
shop with his own money in the year 
1957. It is admitted that Purnananda had 
_ several sources of income like - reading 
horoscopes, bringing pilgrims, 
houses ete. So it is more probable that 
the shop was started with the funds of 
the father Purnananda. Defendant No. 1 
(D. W. 15) has admitted that “our shop 
started in the year 1957 with the capi- 
tal of Rs. 500/”. According to him, the 
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plaintiff separated himself in January, 
1961. In the written statement it has 
been admitted that before the separa- 
tion between the plaintiff and the defen- 
dants took place, the plaintiff being the 
eldest son of the family, the sales tax 
licence was obtained in the name of the 
plaintiff and defendants 1 and 2 D. W. 
15 has also admitted :— 


“We the three brothers were joint 
when the shop was started though Loka- 
Ae was staying in his. father-in-law’s 

ouse,” 


So from the above evidence and the 


-facts it is clear that the shop start- 


ed in the year 1957, if not earlier. The 
shop was started with a small amount 
and within a short period the assets in- 
creased. As the defendants say that the 
partition between the plaintiff and the 
defendants took place in the year 1961. 
it is difficult to believe that the plaintiff 
had no interest in the shop as it was 
started in the year 1957, when the par- 
ties were joint. It is argued by Mr. 
Mohapatra that the onus is on the plain- * 
tiff to show that there was sufficient 
joint family nucleus to start the shop. 
As already discussed above, the admis- 
sion of the defendants and the other evi- 
dence available unmistakably point to 
the conclusion that the shop is a joint 
family business and the plaintiff _ has 
a share in it. So we do not see any reason 
to differ from the finding of the trial 
court that the plaintiff has interest in 
the shop and the articles found therein. 


8. The next contention of the defen- 
dants is that all the properties found 
during inventory in the shop as men- 
tioned in Schedule B, do not belong to 
the shop. According to them, some of the 
properties belong to some other persons, 
namely, D. Ws. 1, 3, 4, 6, 7, 8, 10 and 12 
who-have claimed thnse properties. The 
case of the defendants is that during the 
flood of 1969 the aforesaid D. Ws. had 
kept their articles in the shop for safe 
custody. These D. Ws. have also filed 
petitions and have claimed these pro- 
perties to be theirs. D. W. 1 has stated 
that he has kept 120 tolas of silver 
ornaments in the house of the defen- 
dants., He admits that he earns his liveli- 
hood as a labourer. He has also stated 
that nobody has seen when he kept the 


above ornaments in the house. He has 


not taken any receipt while keeping the 
articles, but has produced a receipt Ext. 
A. to show that he has taken back the 
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ornaments. There is no other evidence 
in support of his claim. D.. W. 3 has 
stated that he . had kept 23 bags of 
paddy in the house of defendant No. 1. 


He has assigned no reason as to why he, 


had kept the properties in the house of 
defendant No. 1 when there were other 
buildings in the village where he could 
have safely kept his properties. He has 
also produced a receipt Ext. E in token 
of receiving back the properties, but no 
receipt has been produced to show that 
he deposited the properties in the house 
of defendant No. 1. There is no other. 
evidence to corroborate this statement. 
D. W. 4 is a dealer in controlled com- 
modities. According to him, he had kept 
2 bags of Atta in the house of defendant 
No. 1. He has further stated that as the 
bullock carts carrying the goods do not 
come up to his shop, he was in the habit 
of unloading his articlesin the house of 
defendant No. 1 and in the month of 
September, 1969 he had kept 2 bags of 
Atta in the house of defendant No. i 
which was found during inventory. No 
witness was examined nor any evidence 
was produced to show that in fact he 
had purchased the Atta and had kept 
the same in the house of defendant No. 1. 
D. W. 7 has stated that he had kept his 
utensils, -namely, one thali, one kansa, 
one handa and one Kunda in the house 
of defendant No. 1 at the time of flood. 
He has taken back the articles by giving 
a receipt Ext. E/2. There is no other evi- 
dence to support his statement. D. W. 8 
deposes that he had kept his utensils, 
four Olias of paddy seeds and 22 bags 
of paddy in the house of defendant No. 1 
in order to escape from flood havoc. Ac- 
cording to him he has removed the arti- 
cles by giving a receipt Ext: E/1. There 
is no other evidence to support his: con- 
tention. D. W. 10 claims that he had 
kept utensils and 9 bags of paddy and 
four bags of rice in the house of defen- 
dant No. 1 during the flood of 1969. Ac- 
cording to him, he had taken his rice 
bags, but had not taken back the paddy 
bags which were found during inven- 
tory. He says that he has given a receipt 
to defendant No. 1 in token of the re- 
ceipt of the rice bags. According to him, 


he has got only 14 acres of land. The 


evidence of this witness is not convincing 
and in the absence of corrorborative evi- 
dence it is difficult to accept his claim. 
D. W. 12 is the father-in-law of defen- 
dant No. 2. He-has stated that he had 


sent two trunks containing utensils and 
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clothes to the house of defendant No. 1 
for safe custody during the time of flood. 
In his cross-examination he has admitt- 
ed that his house is at a high land and 
was not affected by the flood. This wit- 
ness ` being the ` father-in-law of defen- 
dant No, 2 and in view of the fact that 
his house was not affected by flood, it 


' is difficult to believe that he had kept 


his articles in the house of the defen- 
dants. 


In the written statement which was 
filed much after the inventory (the in- 
ventory was made on 7-9-69 and the 
written statement was filed on 20-9-79) 
it has not been mentioned that D. Ws. 1, 
3, 4, 6, 7, 8, 10 and 12 had kept their 
goods in the house of the. defendants. 
Even in the supplementary written state- 
ment filed on 5-12-70 this. fact has not 
‘been mentioned. No receipts have been 
filed by the claimants in token of their 
depositing the articles with the defen- 
dants and there is no other corroborative 
evidence. Obviously it appears from the 
evidence as discussed and the circum- 
stances of the case, the present claim by 
the above witnesses is an afterthought. 
So it is difficult to accept that the afore- 
said witnesses had kept the articles in 
the house of the defendants which were 
found during inventory. On a considera- 
tion of the evidence and the facts and 
circumstances of the case, we do net see 
any reason to take a different view from 
the trial court that the properties claim- 
ed by the aforesaid witnesses do not be- 
long to them, but belong to the joint 
family. 


9. The next contention of Mr. Moha- 
patra is that the properties mentioned 
in Exts. C, L, L/2 L/4, L/9. M, M/l & 
M/2 should not have been treated as 
joint family properties. The properties 
described in Exts. M. M/1 and M/2 were 
joint family properties and vested in 
the State. Thereafter the same have been 
settled in the name of the defendant 
No. 4. According to the defendants, these 
properties should not have been treated 
as joint family properties. Admittedly 
these properties were joint family pro- 
perties before vesting, but merly because 
the same were settled in the name of 
defendant No. 4, it cannot be sad that 
it will not enure to the benefits of the 
other members of the family. D. W. 15 
has also admitted that “the applications 
for settlement of those lands under the. 


provisions of O., E. A. Act were filed by 
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me, my younger brother Gopi and my 
mother, but the lands have been settled 
with my mother alone”. Similarly the 
claim of the defendants with respect to 
other properties described in other exhi- 
bits, namely, Exts. C. L, L/2, L/4, L/9 
has been thoroughly considered by ‘the 
Subordinate Judge and he has come to 
the conclusion that these were acquired 
from the joint family nucleus and be- 
long to the joint family. We see no reason 
to, differ from the finding arrived at by 
the trial court. 

10. The plaintiff in his cross-objection 


has claimed the properties described in- 


Ext. L/1 to-be the joint family properties. 
But these properties have been purchas- 
ed in the name of defendant No. 4 So 
the trial court has rightly rejected ‘the 
claim of the plaintiff with respect to the 
properties mentioned in Ext. L/1. 

11. In the result, therefore, the ap- 
peal and the cross objection fail and are 
dismissed, but in the circumstances par- 
ties to bear their own costs. 

PANDA, J.:— I agree. 


Appeal dismissed. 
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Bhagirathi Saha and others, Appel- 
lants v. Anantanarayan Das Choudhury 
and ete., Respondents. 

Second Appeals Nos. 297 of 1976 and 13 
of 1977, D/- 19-12-1980.* 

(A) Specific Relief Act (47 of 1963), 
S. 38 — Suit for relief of injunction — 
Piaintiff alleging that defendants are 
making construction in violation of Muni- 
cipal Rules and irrespective of undertak- 
ing given by them — Suit not to be al- 
lowed unless plaintiff establishes mate- 
rial injury by such violation. (Orissa 
Municipal Rules (1953), R. 534E). 

When the plaintiff prays for perpetual 
injunction claiming his easementary right 
for free flow of light and air to his 
house through the window in question. 
he has to establish material injury irres- 
pective of the question whether he has 
perfected’ his prescriptive right to light 
and air. (Para 8) 

Where the defendants gave undertaking 
for making construction on the first floor 


*From decision of S. K. Mohanty, Addl. 
Sub. J.. Puri, D/- 14-9-1976. 
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of their building according to the provi- 

sions of the Municipal Rules, but plaintiff | 
alleged that defendants have not obeyed 
the Municipal Rules it was held that 
even if the defendants made construction 
in violation of the Municipal Rules, the 
plaintiff should establish material 
injury by such violation, so as to enable 
him to be entitled to the relief of injumc- 
tion. ATR 1974 Orissa 89 (FB) and (1974) 
1 Cut WR 88, Followed. (Para 8) 


(B) Civil P.C. (5 of 1908), O. 3, R. 4 — 
-- Disposal of second appeal on certain 
undertaking of counsel for both sides. by 
compromise —— Effect -— Parties are 
bound by undertaking given. on their 
behalf by their authorised counsel, AIR 
1964 SC 377, Foll; AIR 1971 Pat 102, Rel. 
on, (Para 5) 
Cases Referred ; Chronological Paras 
AIR 1974 Orissa 89 : 40 Cut LT 1 (FB) 7 


(1974) 1 Cut WR 88 6, 7 
AIR 1971 Pat 102 3 
ATR 1964 SC 377 9 


R. K. Mohapatra and S. C. Basa, for 
Appellants; S. K. Dey and Y. K. Mohanty, 
for Respondents. 


JUDGMENT :— Plaintiff and defen- 
dants are owners of two adjoining pucca 
buildings facing a main road in the town 
of Puri. Plaintiff brought the suit for 
injunction restraining the defendants 
from making any construction on the 
top of their ground-floor adjoining the 
window of the plaintiff on his first-floor 
within fortyfive-degree angle from the 
sill of the window, 

Plaintiffs case is that he purchased a 
double-storeyed building .m 1943 by a 
registered sale deed and is in possession 
of the same since the time of purchase, 
Construction of the building was com- 
pleted in the year 1938. In the first-floor 
he has one window on the northern wall 
of the western room, marked ‘X’ in the 
sketch-map appended to the plaint. The 
defendants threatened to make construc- 
tion over their ground-floor near the 
aforesaid window in a manner so as to 
block the flow of light and air to the 
room of the plaintiff through the said 
window. They further threatened to ob- 
struct the plaintiff in his convenient and 
peaceful enjoyment of his house. The 
plaintiff filed Title Suit No. 234/57 in the 


Court: of the Munstf, Puri against the 


present defendant No. 1, his deceased 
brother Bholanath and late Surajmal 
Saha (predecessor of defendants 2 series). 
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That suit was decreed and the defen- 
dants carried Title Appeal No. 37/59 of 
1961/60 which was allowed in the year 
1962. Plaintiff then preferred Second Ap- 
peal No. 243 of 1962 in this Court, but a 
memo of compromise (Ext. 6) was filed 
on 13-12-63 in the Second Appeal and 
accordingly the Second Appeal was dis- 
posed of on 1-5-64 in terms of the com- 
promise, As per the terms of the decree 
in the Second Appeal (Ext. 2), the defen- 
dant undertook not to make any construc- 
tion in violation of the Orissa Municipal 
Rules and also to provide open space m 


between the existing building of the. 


plaintiff and the building which was to 
be constructed by the defendants. It is 
contended that the defendants had given 
undertaking admitting the easementary 
right of the plaintiff for free flow of light 
and air to his house through the window 
in question. According to the Municipal 
Rules, the defendants should not make 
any construction on their first-floor 
without observing the minimum rule of 
45 degree angle from the sill of the win- 
dow of the plaintiff, but the defendants 
are carrying on construction in a man- 
ner so as to prevent the flow of light 
and air through the said window. 


2. In the written statement, the defen- 
dants have pleaded that the compromise 
was not according to law and cannot 
therefore be given effect to. The Munici- 
pal Rules do not provide for leaving 
open space in the first-floor. Even con- 
ceding that the Rules apply, then plinth 
area of the terrace is to be taken into 
consideration to find out the space re- 
quired to be left on either side. The de- 
fendants have left open space of more 
than three feet width in between the 
wall of the plaintiff and that of their 
own where the window in question ex- 
ists. The plaintiff is getting sufficient 
light and air to his room in question 
from other directions and the diminu- 
tion of. light and air, as alleged by the 
plaintiff, is to be ignored. The defen- 
dants further contend that they have 
not violated any terms of the compro- 
mise entered into in the Second Appeal 
The rule of 45 degree angle can have 
no application to the present -case. 


3. The trial court held that the com- 
promise entered into in the Second Ap- 
peal was not according to O. 23, R. 3 of 
the Code of Civil Procedure and as such 
the decree in.the Second Appeal is not va- 
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lid. The plaintiff had acquired prescriptive 
right of easement to light and air through 
the window in question. As the right has 
matured, the plaintiff is entitled to get. 
sufficient light and air through the said — 
window. The defendants have to leave 
at least 10 feet space from the window 
in question and they are not entitled to 
make the construction as per the plan 
(Ext, A) submitted by them. The prayer 
for prohibitory jnjunction made by the 
plaintiff was decreed restraining the 
defendants from making any construc- 
tion within 45 degree angle and for pull- 
ing down the construction already made 
by them on the first floor of their build- 
ing facing the window of the plaintiff. 


The First Appellate Court has held 
that though the- compromise decree in 
the Second Appeal was not according to 
law, yet the defendants are bound by 
the undertaking given by them in the 
High Court. The plaintiff has not perfect- 
ed his prescriptive right of casement to 
light and air. The direction was that the 
defendants have to leave a space of five 
feet from the sill of the window of the 
plaintiff making the construction over 
the first-floor. The First Appellate Court 
has modified the decree of the trial court 
as stated above. 


4 The plaintiff has filed Second Ap- 
peal No. 297/76 challenging the decree 
of the First Appellate Court and the 
defendants have filed Second Appeal 
No. 13/77 challenging the decision of the 
First Appellate Court directing to leave 
a space of five feet from the sill of the 
window of the plaintiff. 


5. The first question is whether the 
defendants are bound by the undertaking 
given by them in the earlier Second Ap- 
peal. Ext. 6 is the said undertaking. It is 
stated therein that the defendants would 
not make any construction in violation 
of the Orissa Municipal Rules and 
would provide open space in between the 
existing building of the plaintiff and the 
building, if any, to be constructed by the 
defendants. It is immaterial to go into 
the question whether the decree passed 
on this undertaking is valid according to 
the provisions of Order 23, Rule 3 C. P. C. 
read with the Orissa Amendment which 
says that both the parties should sign the 
compromise petition. There was no com- 
promise petition, but on the undertaking 
of the counsel for both sides, the Second 
Appeal was disposed of. In any case, the 
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defendants are bound by the undertaking 
given on their behalf by their authorised 
counsel. In Deonandan Ojha v. Ramdayal 
Ojha, AIR 1971 Pat 102, it has been held 
that the best evidence 
happened before Court is what is record- 
ed by the Judge in the order. Its correct- 
ness is not open to. challenge by the 
parties. It can only be changed if ~ the 
Judge himself says that he incorrectly 
recorded the order or if both the parties 
agree that what is recorded by the Court 
is not correct. The Patna High Court re- 
lied on Bank of Bihar v. Mahabir Lal, 
AIR 1964 SC 377. It has further been held 
that every undertaking by a party is not 
given before the Court in writting. Coun- 
sel gives undertaking and the Court ac- 
cepts that undertaking and proceeds on 
. that undertaking and passes orders. It is 
- as good as an undertaking given by a 
party himself in writing and is binding 
on him. In that view of the matter, I 
hold that the defendants are bound by 
the undertaking given in Ext. 6. i 


6. The defendants submitted the plan ` 


Ext. A leaving a space of three feet from 
the sill of the window of the. plaintiff. 
This plan has been approved by the 
Municipality. There is evidence on record 
to show that some officers of the Muni- 
cipality went for local enquiry and after 
that the plan. was approved. It is con- 
tended by the.defendants that once. the 
plan has been approved by the concern- 
ed authorities of the Municipality ac- 
cording to the provisions of the Munici- 
pal Rules, it will be deemed that the 
= construction is according to rules. The 
defendants rely on a decision of this 
Court in S. Ziaullah v. Khatija Bibi (1974) 
. 1 Cut WR 88, in which it has been held 
that there can be no denial that the con- 
struction of the first-floor is definitely 
an addition to the building. Considering 
the provisions of Section 273 of the 
Orissa Municipal Act read with Rules 
534-B (i), 5384-C (ii), 534-D (2), 532 (1) 
and 534-E (2) (a) of the Orissa Munici- 
pal Rules, it will -appear that all the 
aforesaid provisions taken together will 
lead to the conclusion that a person can 
_ be allowed by the municipal authorities 
to construct the first-floor on the exist- 
ing ground-floor on the very walls with- 
out leaving any speace as required in 
the construction of the ground-floor and 
if space is to be left out on the first- 
floor as required under the Rules, one 
-has to put walls on the first-floor not on 
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the walls.of the ground-floor but away 
from it and in that case the walls of the 
ground-floor could not ordinarily carry 
the weight. It is contended on behalf of 
the plaintiff that this Court did not take 
into consideration the provisions of sub- 
rule (9) of Rule 532 of the Orissa Muni- 
cipal Rules, but .considered only sub-rule 
(1). Sub-rule (9) of Rule 532 provides 
that no addition to a building shall be 
allowed unless the addition is such as 
would be permissible if the whole build- 
ing was reconstructed from the plinth 


‘with the open space required under the 


bye-laws applicable to the site of the 


‘building at the time of proposed addition. 


There is no dispute about the fact that 
construction of the first floor is an ad- 


dition to the building. It is therefore 


contended on behalf of. the defendants 
that the air space below the minimum 
should not be disminished at the time of 
construction of the first-floor. The de- - 
fendants have referred to the evidence 
of the plaintiff and contend that there 
are several windows in that house and 
there will be no diminution of air and 
light to the house of the plaintiff. 


7. The question that arises for con- 
sideration is whether in the facts and 
circumstances of the case the plaintiff is 
entitled to the relief of mandatory 
injunction as prayed for by him. By the 
time the aforesaid S. Ziaullah case was 
disposed of, the Full Bench decision of 
this Court was not in the field. Krushna 
Kishore Bal v. Sankarsan Samal, (1974) 
40 Cut LT 1: (AIR 1974 Orissa 89), was 
a case in which the plaintiffs prayed for 
mandatory injunction against the defen- 
dant who was making construction close 
to their house. The Full Bench held that: 


“Even in a case where a person has 
acquired a right of easement to light and 
air an action for damages or injunction 
is not maintainable unless the iniury 
complained of is material. z 


KEXXKX- 


The position would be no better in the 
ease of the plaintiffs who have acquired 
no right of easement but complained of 
injury on account of the violation of the 
municipal plan and the rules. Plaintiffs 
are, therefore, to establish not merely 
injury to their right to light, alr and 
privacy but material injury.” 

The Full Bench further held: that mere - 


violation of the municipal plan or rules 
would not furnish the plaintiffs with a 


1981 


cause of action. Plaintiffs must prove 
that defendant’s construction in violation 
of the plan and the rules resulted in an 
invasion of their right to light, air and 
privacy causing material injury to them. 
If the plaintiffs establish such a case, 
defendant has an obligation in favour of 
the plaintiffs. As these questions were 
not considered by the Courts below, the 
Court remanded the suit framing issues 
to the effect if the construction by the 
defendant caused an injury to the right 
of the plaintiffs to light, air and privacy: 
if the injury was material, if pecuniary 
compensation would afford adequate re- 
lief in respect of the injury; and if the 
plaintiffs were entitled to perpetual and 
mandatory injunctions. The suit was re- 
manded for fresh disposal after record- 
ing evidence. 


8. According to the dictum of the 
Full Bench as stated above, the plaintiff 
has to establish the material injury 
irrespective of the question whether he 
has perfected his prescriptive right to 
light and air and if he establishes mate- 
rial injury, then he will be entitled to 
perpetual injunction as prayed for. No 
doubt defendants have given undertaking 
for making construction on the first- 
floor of their building according to the 
provisions of the Municipal Rules. It is 
contended by the plaintiff that the defen- 
dants have not obeyed the Municipal 
Rules. The Full Bench has set the ques- 
tion at rest that even if the defendants 
make construction in violation of the 
Municipal Rules, the plaintiff has to 
establish the material injury by such 
violation, so as to enable him to be 
entitled to the relief of injunction. 


9. As the aforesaid questions have not 
been considered in this case. it is neces- 
sary in the interest of justice’ that issues 
are to be framed and the case has to be 
disposed of according to the principles 
laid down by the Full Bench The con- 
tents of the plaint clearly establish that 
plaintiff has claimed his right to light 
and air and on that ground he has pray- 
ed for injunction. In view of these cir- 
cumstances and in the interest of justice, 
it is necessary’ that the following issues 
are to be framed :— 


(a) Has the construction by the defen- 
dant caused an injury to the plaintiff’s 
right to light and air? 


(b) Is the injury, if any, material? 
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(c) Whether pecuniary compensation 
would afford adequate relief in respect 


of the injury ? 


(d) Is the plaintiff entitled to perpe- 
tual and mandatory injunction, as prayed 
for ? 


10. In the result, both the appeals are 
allowed. The judgment and decrees of 
the Courts below are set aside and the 
suit is remanded to the Trial Court. The 
Trial Court would now proceed to try the 
issues mentioned above, after giving full 
opportunity to the parties to lead evi- 
dence, besides the evidence already on 
record and dispose of the case according 
to law as indicated above. In the cir- 
cumstances of the case, parties to bear 
their own costs. 

Appeals allowed. 


AIR 1981 ORISSA 61 
P. K. MOHANTI, J. 
Bauribandhu Mohanty, Appellant v. 
Champabati Bewa and others Respon- 
dents. $ 
. Second Appeal No. 272 of 1978, D/- 
8-12-1980.* 


Orissa Consolidation of Holdings and - 
Prevention of Fragmentation of Land 
Act (21 of 1972), Sections 3, 4 (4) — 
Scope — Suit for declaration of title 
— Defendant claiming title on basis of 
sale deed — Plaintiff alleging sale deed 
as sham, void, inoperative — Commence- 
ment of consolidation operation — Suit 
abates. 


Where the plaintiff filed a suit for 
declaration of title and confirmation of 


‘possession over the suit land over which 


the defendant was also claiming the 
title on the basis of a sale deed made 
in his favour which was alleged by plain- 
tiff as sham transaction and treated as 
void and inoperative and during pen- 
dency of the second appeal arising out 
of that suit, the suit land came under 
consolidation operation by virtue of noti- 
fication under Section 3, the suit would 
be covered by Section 4 (4) and would 
stand abated, because it was not neces- 
sary to set aside the sale deed nor such 
relief was asked. AIR 1973 SC 2451, Dis- 
tinguished. | (Paras 9, 10) 


*From decision of S. K. Satpathy,. 1st 
Addl. Sub. J., Cuttack, D/- 17-7-1978. 
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Cases Referred: Chronological Paras 
(1980) Civil Revn. No. 389 of 1978, DJ- 
1-11-1980 (Orissa), Gangadhar Mandal 
v. Shyamsundar Mandal . 7 
AIR 1973 SC 2451 7 
R. N. Sinha, for Appellant; 85. K. Dey, 
for Respondents. 


JUDGMENT :— The second appeal is 
by the defendant against a decree of 
affirmance. 


2. The suit was for declaration of 
title, confirmation of possession and a 
permanent injunction restraining the 
‘defendant from disturbing the plaintiffs’ 
possession. ` 

3. The original plaintiff Fakir Prusty 
having died during the pendency of the 
suit, the present respondents have been 
substituted in his place as his legal re- 
presentatives. 

4. The case pleaded in the plaint was 
that late Fakir Prusty purchased the 
suit land from one Krushna Chandra 
Naik and was in possession of the same. 
Due to some ill feeling with his step- 
brother Jogendra Prusty, he executed a 
nomial sale deed on 30-11-1962 (Ext. 1) 
in respect of the suit land in favour of 
Udayanath Mohanty without payment of 
consideration and he continued to pos- 
sess the suit land as before notwith- 
standing the execution of the sale deed. 
After the death of Udayanath Mohanty, 
his widow Keli Dei executed a Nedabi 
deed (Ext. 2) in favour of Fakir Prusty 
and also made an endorsement on the 
back of the sale deed (Ext. 1) to the effect 
that no consideration passed thereunder 
and that possession of the suit land had 
never been delivered to her husband. 


Thus, the original plaintiff claimed to- 


be the owner in possession of the suit 
land. His contention was that the de- 
fendant claiming himself to be the 
sister’s son of Udayanath Mohanty laid 
a false claim over the suit land and re- 
moved the paddy crops standing thereon. 
Hence the suit was filed for the afore- 
said reliefs. 

5. The defendant-appellant took the 
stand that the sale deed (Ext.-1) was 
supported by consideration and it con- 
veyed good title in favour of Udayanath 
Mohanty. He also contended that after 


the death of Udayanath Mohanty and- 


his widow he inherited the suit land as 
their sole surviving heir.’ 

6. Both the courts below came to the 
concurrent findings that the sale deed 
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(Ext. 1) executed by Fakir Prusty in 
favour of Udayanath Mohanty was a 
sham transaction; that no consideration 
passed thereunder and possession of the 
suit land was never delivered and as 
such the defendant-appellant had no 
right, title or interest in the same. : 


T. During the pendency of this 
second appeal, the suit land came under 
the consolidation operation by virtue of 
a notification issued under Section 3 of 
the Orissa Consolidation of Holdings and 
Prevention of Fragmentation of Land 
Act, 1972. On 27-10-1980, the learned 
counsel for the defendant-appellant filed 
a memo, stating therein that the suit 
and the appeal would stand abated in 
view of the provisions of Section 4 (4) 
of the said Act. The learned counsel 
for the respondents on the other hand 


‘contended that the suit is outside the 


seope of Section 4 (4) of the Act. He 
placed reliance on a decision reported in 
AIR 1973 SC 2451, Gorakh Nath Dube 
v. Hari Narain Singh and an unreported 
decision of this -Court in Civil Revn. 


No. 389 of 1978, Gangadhar Mandal v. 


Shyamsundar Mandal decided on i-li- 
1980. 


8. In the Supreme Court case referred 
to above the claim of the plaintiff was 
that the sale of his half share by his 
uncle was invalid, inoperative and void. 
The plaintiff had prayed for cancellation 
of the sale deed to the extent of his 
half share. It was held that the suit 
was covered by the relevant provisions 
of the U. P. Consolidation of Holdings 
Act and the claim had to be adjudicated 
upon by the consolidation . authorities. 
It was pointed out that there is a dis- 
tinction between the cases where a docu- 
ment is wholly or partially invalid so 


‘that it can be disregarded by any court 


or authority and one where it has to be 
actually set aside before it can cease 
to have legal effect. The latter category 
of cases were held to be outside the 
scope of the provisions relating to abate- 
ment of suits. 


The present suit is a suit of the first 
category. The plaintiff's contention was 
that the sale deed was a sham transac- 
tion and did not convey any title in fav- 
our of the vendee. He did not ask for 


setting aside the sale deed but treated 


it as void and inoperative. Thus, the 
Supreme Court case instead of support- 
ing the respondents goes against them. 
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The principle laid down in the Supreme 
Court case has been followed in the deci- 
sion of this Court referred to above. 


9. A perusal of the plaint makes it 
abundantly clear that the suit is for de- 
claration of right, title and interest in 
lands. Since both parties adversely 
claim title to the suit lands, the claim 
should be put forward before the con- 
solidation authorities so that they may 
determine who is the true owner. Thus, 
the suit is clearly covered by the provi- 
Sions of Section 4 (4) of the Act. 


10. In the result, the appeal and the 
suit out of which it arises shall stand 
abated. The decisions of the courts be- 
low are set aside. 

Order accordingly. 


AIR 1981 ORISSA 63 
R. N. MISRA, AG. C. J. AND 
N. K. DAS, J. n 


Radhakrishna Padhi etc. Appellants v. 
Bhajakrishna Panda and others, Respon- 
dents. 


First Appeals Nos. 145 of 1971, 9 and 
15 of 1972. D/- 6-10-1980.* 


Civil P. C. (5 of 1908), O. 22, R. 3 — 
Death of plaintif during pendency of 
suit — Legal heirs substituted — Suit 
can be continued only on basis of origi- 
nal claim, 


Where during the pendency of the 
suit the plaintiff dies and his legal heirs 
are substituted. the legal representa- 
tives are entitled to continue the suit 
on the basis of the claim laid by the 
original plaintiff. They are not entitled 
to plead to the contrary and obtain re- 
liefs which the plaintiff himself was not 
entitled to, i.e. the substituted legal 
representatives are not entitled to claim 
independent title of theirs contrary to 
what had been claimed in the suit. 

(Para 9) 


In the instant case the causes of ac- 
tion of both the plaintiff: who have been 
transposed and substituted are entirely 
different. The transposed plaintiff claims 


*From order of K. M. Subudhi, Sub. J. 
Berhampur D/- 25-9-1971. 
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her right under a deed of settlement 
prior to the institution of the suit. The 
substituted plaintiff claims right under 
a Will. Both of them cannot file one 
Suit because in that case it will amount 
to misjoinder of causes of action and 
both of them could not have continued 
one suit. The cause of action for the 
deed of settlement is different from that 
of the Will. The suit originally filed 
was one for partition or confirmation of 
partition and the suit properties are the 
joint family properties belonging to the 
family. In view of such position in law, 
relief granted to the plaintiffs seems to 
be wholly out of place, prejudice is 
bound to have occurred to the defen- 
dants inasmuch as there has been no 
claim of title on the basis of the. Settle- 
ment or under the Will and yet the 
transposed legal representatives have 
got their rights declared without a claim 
being laid. In view of the limitation 
regarding the scope of the continuation 
of the suit by the legal representatives 
of a deceased plaintiff, the lower Court 
was not justifled in granting the decree 
to the plaintiffs on the basis of the Set- 
tlement and the Will (Paras 8, 9) 
Referred : 


Cases Chronological 


AIR 1978 J & K 22 5 
AIR 1978 Puj & Har 272 5 
(1968) 2 Mad LJ 622 o 
AIR 1963 Pat 390 5 
AIR 1957 Pat 79 5 
AIR 1947 Bom 307 9 
AIR 1940 All 99 : 1940 All LJ 32 (FB) 5 


R. N. Sinha and S. N. Sinha (in F. A. 
145 of 1971), G. Rath, R. K. Rath and A. 
Tripathy (in F. A. 9 of 1972), and Y. S. 
N. Murthy Gn F. A. No. 15 of 1972), for 
Appellants; S. Mohanty, S. D. Das, Y. S. 
N. Murty and Mrs. A. K. Padhi (in F. A. 
No. 145 of 1971), S. Mohanty, S. D. Das, 
R. N. Sinha and S. N. Sinha (in F. A. 
No. 9 of 1972) and S. Mohanty, S. D. Das, 
R. N. Sinha, S. N. Sinha and A. Tripathy 
(in F. A. No. 15 of 1972) for Respondents. 


DAS, J.:— First Appeal No. 145 of 
1971 has been filed by defendant No. 3, 
First Appeal No. 9 of 1972 has been filed 
by defendant No. 1 (c) and her natural 
son defendant No. 5 and First Appeal 
No. 15 of 1972 has been filed by defen- 
dants Nos. 1 (a), 2 and 6. The relation- 
ship of the parties is to be found from 
the genealogy given below :— 


Radhakrishna Padhi v. 
KERET PADHI 


64 Ori. 


{ 
sca ae Srinibas 


(Died d doriai Khalli 
e pendéncy (Died in 1942) 
= Urmila- 


of the suit) 
l Plaintiff 
et aaa Died on 
Ramanath Radhakrishna Mahalakshmi 20-4.69) 
Padhi Padhi D. 


, (e) 
D. 32 D. 3 Married to 


J aga nnath 
ii 
Kishore Padhi 

D.5 


Nirakar Padhi, a man of a substantial 
property, left behind two sons — 
Yudhisthir (original defendant No. 1) 
and Srinibas. Yudhisthir died during 
the pendency of the suit leaving behind 
two sons and a daughter being Ramanath 
(defendant No. 2), Radhakrishna (defen-~ 
dant No. 3) and Mahalakshmi (defendant 
No. 1 (©). Ramanath’s wife Kanchan is 
defendant No. 6. Mahalakshmi js mar- 
ried to Jagannath and their son Kishore 
Pandhi is defendant No. 5. Srinibas died 


leaving behind Khalli who met with a. 


-premature death in 1942 leaving behind 
a young widow Urmila. Urmila filed the 
suit on 25-1-1969 impleading defendants 
1 to 3 and asked for the following re- 
liefs :— 


(i) Confirmation of partition of Sche- 
dule-A properties as evidenced by the 
deed of partition dated 22-6-1968 (Ext. 1) 
between defendant No. 1 and herself; 


(ii) Alternatively, for partition of 
Schedule-A properties into two halves 
and for allotment of one lot maintaining 
the division in the deed of partition’ as 
far as practicable; 

(iii) Decree for permanent injunction 
against defendants 1 to 3 from interfer- 
ing with her possession in respect of the 


B Schedule property which had been 
allotted to her at the partition under 
Ext. 1: and 


(iv) Directing | delendam 1 i 3 to 
deliver 15 cart-loads of paddy or its 
price towards mesne profits of B schedule 
property. 

She averred in the plaint that her Hus 
band died in joint status with defendant 
No. 1 in the year 1942 and she continu- 
ed to jointly enjoy the properties with 
defendants 1 to 3 till the partition. She 
further alleged that after partition -she 
was in exclusive possession of her share. 
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She had executed a deed of settlement 
in favour of her 'sister (defendant No. 4) 
on 31-10-1968 vide Ext. 3. One - day 
prior to the institution of the suit, ie. 
on 24-1-1969, she had executed a Will 
(Ext. 4) in favour of Bhajakrishna Panda 
son of her brother, in respect of her 
remaining assets. Yet, in paragraph-l 
of the plaint, she categorically pleaded:- 


EEEF The plaintiff as aforesaid is 
in peaceful possession of the B schedule 
properties in her own right.........” 
and she also asked for confirmation of 
possession and injunction. In paragraph- 
4 of the plaint, she Specifically pleaded 
that 

“The cause of action for this suit 
arose on 25-12-1968 when the defendants 
1 to 3 showed a careless attitude and 
blocked the paddy............ a . 


The averment in paragraph 4 ` clearly 
meant that notwithstanding the Settle- 
ment, Urmila was in khas possession and 
enjoyment of the property. 


Kishore Chandra Padhi e E A to be 
the adopted son of Khalli and was added 
as defendant No. 5. When Urmila died, 
an application was made by Bhajakri- 
shna on the basis of the Will to be ad- 
ded as a legal representative. Ambalika 
on the basis of the Settlement claimed 
to be transposed as plaintiff. The learn- 
ed Subordinate . Judge allowed this 
prayer. The plaint, however, remained 
in its original form so far as the plead- 
ings are concerned and there was no 
amendment. 


2. Defendant No. 1 died during the 
pendency of the suit and his daughter 


- Mahalakshmi .is substituted along with 


his two sons Ramanath and Radhakrishna 
who had already been impleaded as de- 
fendants 2 and 3. On the allegation that 
Ramanath had become insane, his wife 
Kanchan is permitted to represent his 
interest. Legal representatives of the 
defendant No..1 contended that the 
family of Srinibas and Yudhisthir con- 
tinued to be joint till there was a parti- 
tion on 22-6-1968 and the deed was for- 
mally registered on 27-6-1968. Urmila 
has been assigned six annas interest 
and the rest ten annas share went to 
Yudhisthir. Urmila suffered from can- 
cer for some time and ultimately died 
at Cuttack on the 20th of Apr, 1969 while 
she was suffering from cancer and was 
not in a fit state of mind or body and 
had no opportunity for obtaining in- 
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dependent advice, defendant No. 4, her 
sister, along with her husband obtained 
a deed of: settlement from her. Simi- 
larly, her brother Dwarikanath took 
away the remaining property by means 
of a Will in the name of his son. These 
documents were not binding against de- 
fendant No. 5, the adopted son of Urmila. 


Defendant No. 6 filed a separate writ- 
ten statement and when defendant No. 2 
became insane, the stand taken by de- 
fendant No. 6 became also the stand of 
the second defendant. They contended 
that Yudhisthir had settled some pro- 
perties in the name of defendant No. 6. 
After partition of 1968 while Yudhisthir 
and his sons were in joint enjoyment of 
their ten annas share, a fresh partition 
was made among themselves by way of 
a family arrangement. After this 
arrangement, Yudhisthir settled his share 
of property in favour of defendant No.6 
on 2-7-69 -and thereafter he died. Defen- 
dants 2 and 6. therefore, are entitled to 
two-thirds share out of the ten annas 
interest and defendant No. 3 becomes en- 
titled to the remainder out of Yudhi- 
sthir’s share. They have -supported the 
plea of adoption of defendant No. 5 by 
Urmila. ` 

The third defendant did not accept 
the stand of any of the parties and con- 
tended that there was no partition in 
1968 and the further plea of partition of 
1969 is. therefore, without basis. Defen- 
dant No, 2 was on the look out for grab- 
bing a major portion of the property 
and, therefore, created these documents 
with the help of husband of defendant 
No. 3. Bulk of the properties constitut- 
ed estates and after abolition they have 
been settled in favour of defendants 1 
to 3 in 1954. There had actually been 
a partition in 1952 and on the basis of 
that partition, the Settlement subsequent 
to abolition was made. Since there had 
been a previous partition, there was no 
scope for a fresh partition through court. 
The claims laid under the Settlement and 
the Will have also been challenged. 

3. The trial court framed as many 
as 18 issues. It found that the plea of the 
third defendant that there had been a 
previous partition jn 1952: was not estab- 
lished. There was a partition in 1968 and 
that has been acted upon. The claim of 
adoption of the 5th defendant was not 
accepted. The deed. of settlement (Ext. 


3) and the Will (Ext. 4) were valid. Ac- 
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cordingly, the trial court declared the 
rights of the plaintiffs over the disputed 
properties and restrained the. defendants 
from interfering with such possession. 
The claim for mesne profits was, how- 
ever, negatived. 

4. Three appeals have been -preferred 
against the judgment of the trial court. 
First Appeal No. 145 of 1971 is by the 
third defendant, First Appeal No. 9 of 
1972 is by the defendant No. 1 (c) and 
her natural son (defendant No. 5) and 
First -Appeal No. 15 of 1972 has been 
filed by defendants 1 (a), 2 and 6 All 
the three appeals have been heard toge- 
ther as common questions of fact and 
law are involved and this common judg- 
ment disposes of all the three appeals. 
` 5. A preliminary question has been 
raised by the appellants that the suit 
as it stands is not maintainable and pla- 
intiffe 1 and 2 who have been substitut- 
ed in place of Urmila after her death 
during the pendency of the suit can- 
not proceed on with the suit and they 
are also not entitled to the reliefs which 
were claimed ‘by Urmila. They are not 
members of the family and are strangers. 
They cannot prosecute the suit as if 
original plaintiff is not dead. Relying 
on a number of decisions, it has been 
held in . Mahindra Singh v. Chander 
Singh, AIR 1957 Pat 79, as follows :— 

"The principle is well established that 
the substituted party can only prosecute 
the cause of action as originally framed 
in the suit, and, if it becomes necessary 
materially to alter the pleadings, it be- 
eomes manifest that the original cause 
of action is being substituted for another 
cause of action, which could very well 
form the subject-matter of a separate 
suit. In such a case, therefore, it is a 
new suit, which has to be tried. The 
legal representative of a deceased plain- 
tiff in such a case is confined to the 
pleadings and case of the plaintiff, whose 
representative he is, and cannot agitate 
in that suit his own claims against the 
other plaintiffs in the case though he 
may do so in any other proceedings. 

x x o X x 

The general rule is that all rights of 
action and all demands whatsoever: exist- 
ing in favour of or against a person at 
the time of his death survive to and 
against his representative, but right in- 
timately connected with the- indivi- 
duality of the deceased will not survive. 


"ATR 1978 J & K 22, the question - 
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One: -aspect of this exception is expressed 
‘by the maxim “actio personalis moritur 
cum persona”, that is, “a personal right 
‘of action dies with the person”, as just 
mentioned. In cases of- personal actions, 
that is, any actions where the relef 
Bought is personal to the deceased, the 
“right to sue” will not survive to his 
representative, 


A Division Bench ‘of the Patna High 
Court has also held in Dukh Haran 


Tewary v. Dulhin Bihasa Kuer, AIR 1963 


Pat 390, that an order for substitution 
of the legal representatives of a deceas- 
ed party does not confer heirship and 
does not also pervade beyond ones 
tion. 


In Om Prakash v. Union of India, AIR 
1978 Pun] & Har 272, it has been Freld 


that ‘if the relief claimed by the original - 


‘plaintiff ‘ie personal, then the suit may 
‘abate and the right stands terminated 
after death of the original plaintiff. ‘This 
was a case in which arrears and monetary 
‘benefits were claimed and it was held 
that the right did not survive to the 
Jegal representatives. 


In. Kanwar Singh ,v. Om Rant 


of ejectment and recovery of possession 
was considered and it was held that the 
ground of ejectment was personal to the 


Jandlord and it. perished with the death’ 


of the landlord. © 


In Vanamamalal Thevar Y. Narayana 
Pillai,- (1968) 2 Mad LJ 622, the plaintiff 


‘claimed that the. suit properties were 
‘settled under a deed-on herself and her 


husband for their Hfetime to be enfeyed 
Jointly and she sued the alienee defen- 


dants for recovery.of possession, im- 


pleading in the suit, her son also. The 


trial :court dismissed the sult. An 


‘appeal was filed, but. the plaintiff -died 
pending the appeal. In the.appeal, her 
son «who was the second respondent was 
transposed as the appellant as the legal 
representative -of the. plaintiff. His legi- 
timacy was: questioned: in the suit, but 


` the issue was left open by all the par- 


ties.. but no objection was raised - to ‘his 
being. impleaded as the legal represen- 
tative of the deceased plaintiff-appellant. 
The .appellate Court . allowed the..appeal 


and granted a decree for possession and 


directed . the ascertainment of mesne 
profits separately. The alienees appealed 
against that decision and the Madras 


High Court held that as the cause of 
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‘action ‘does ‘not survive to the ‘heir of. 
the deceased plaintiff, the relief of pos- 
session cannot be maintained by the legal 
representative. The substantial relief 
claimed in the’ suit is assertion of the 
‘title to possession only, till death. ‘With . 
the death it is- extinguished and does 
not survive to her legal representative. 
The claim for future profits made Im the’ 
plaint is not on any independent cause 
ef action. Where the action cannot be 
maitained for: possession it could. not be 
‘continued as a claim for future meme 
profits. The remedy of the legal re- 
presentative as the remainderman under 
the deed of settlement is to sue on his 
title and, as such, he -cannot peoreauie 
the suit. 


Also in Dareppa v. Mallappa: AIR 1947 
Bom 307, it has been held that if a legal 
representative wants to raise any mew 
point, he must get himself impleaded in 
‘his personal capacity, or he must chal- 
lenge the decree in a separate suit. Re- 
Tiance has also been placed for this pro- 
position on a Full Bench decision of the 
Allahabad High Court in Ram Ugrah 
Ojha v. Ganesh Singh, AIR 1940 All 99, 
as well as other decisions of the Madras 
and Lahore High Courts. 


6. In the plaint ‘fled -by Urnitta, n 
is stated in para-1: 

..The plaintiff as: aforesaid 3s 
in peaceful possession of the ‘B’ sche- 
dule properties in her own right. The 
plaintiff is thus in possession of a por- 
tion of the family ‘properties, and she 
resides in the Krupasindhupur house. and 
her ‘belongings’ are there. in it” ` 

In para-3 ‘she states about the deed of 
settlement (Ext. 3) in favour of defen- ` 


„dant No. 4, now plaintiff No. 2. She 


does not state in categorical terme, that 
she has delivered possession of that pre- 
perty to. Ambalika. In prayer (b) she 
has asked for permanent injunction re- 


straining defendants 1 to 3 from in any 
‘way interfering with the peaceful posses- 


sion of the ‘B’ schedule properties by 
the plaintiff and she has also claimed 
in prayer (c) for mesne profits from de- . 
fendants 1-to 3 which had been untaw- 
fully blocked by those defendants and 
‘that .the payment should be made to her. 
Also în prayer (a) there is prayer for 
allotment of ‘B’ schedule properties to 
Urmila. Thus, it would appear that the 
contention of Urmila in the ‘plaint was 


‘that she was in possession of the pro- 


perties, especially schedule “B’ properties, 
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and she prayed for injunction: against 
defendants 1 to 3 for restraining them 
from, interfering with. her possession in 
respect of the said properties. Amhalika 
(plaintiff No. 2) is a settlee. If Ambalika 
now claims possession by virtue of the 
deed of settlement, then it would be 
contrary to the claim of Urmila made in 
the plaint and would go against the im- 
terest claimed, by Urmila. Plaintiff 
No. I claims on the strength of a Will. 


Of course, probate ‘of a Will is not neces- - 


sary in the district to which the pro- 
perties belong. But for claim of title on 
the strength of' Will, all the require- 
ments or the genuineness of the Will 
are to be gone into. But from the nature. 
of the suit set up by Urmila which is 
being continued by both the plaintiffs, 
these questions cannot be gone inte. 
Therefore. title to be: set up by both the 


plaintiffs relates to the déeds of assign- - 


ment. and testamentary document in fay- 
our of the respective plaintiffs. They 
have to claim title and either for con- 
firmation. of possession or for recovery 


“of possession. This cannot be the prayer. 


of Urmila. The claims. of both the plain- 
tiffs ere based on. their own. individual 
rights; but. not as representatives . of 
Urmila to continue the sult, for the re- 
liefs ehaimed im. the suit. 


7. The trial Court has not at all gone 
into this question even though issues 
were framed, This being a vital ques- 
tion; and when the suit is not maintain- 
able at the instance of both the plaintiffs, 
decision on other points would amount 
to one without jurisdiction. It is con- 
tended on behalf of the plaintiffs that 
once they’ are substituted, they can con- 
tinue the suit. Our attention was drawn 
to the relevant orders passed at the 
time of substitutfon. It has been clearly 
stated in the order itself that the sub- 
stitution was for the procedural purpose 


only. We have already described above’ 


that substitution means that the legal 
representatives substituted are to prose- 
cute the suit as if the original plaintiff 
is prosecuting; but once they have to 
take their stand on the basis of their 
own title derived by documents, the 
suit: stands on a different footing. The 
right. of partition or ‘the right as prayed 


- for was personal to the original plain- 


tiff, namely, Urmila: and the present pla- 
intiffe not being the natural. heirs can- 
not continue the suit for partition, ‘unless 
they establish their right by devolution 
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under Settlement and Will. So also the 
right for confirmation of the partition, 
or in the alternate for partition in fav- 
our of Urmila was a personal one and 
in view of the decisions quoted above, 
the prayer abated. after death of Urmila.. 
The original plaintiff claimed .possession 
in herself and this shows that the pre- 
sent plaintiffs are not in possession of 
the properties. As such, they are not 
entitled to the prayer for injunction as. 
prayed. for by Urmila. 


8.. In this case, the causes. of action of 
both the plaintiffs who have been tran- 
sposed and substituted are entirely dif-- 
ferent, The transposed plaintiff claims 
her right; under.a deed of settlement 
prior to the institution of the suit. The 
substituted plaintiff (plaintiff No. 1): 
claims right under a Will. Both of them 
cannot file one suit because in that case 
if will amount to misjfoinder of causes 
of action and both of them could not 
have continued one suit. The cause of 
action for the deed of settlement is dif- 
ferent from that of the Will. The suit. 
originally filed was one for partition or 
confirmation of partition and the suit 
properties are the joint family proper- 
ties belonging to the family of Nirakar 
Padhi — the common ancestor of the 
defendants and- the original plaintiff 
Urmila. In the § decree portion of the 
judgment, the trial court has ordered: 


“That the suit be and the same is 
hereby decreed in part on contest with 
corresponding . costs against all the de- 
fendants and the plaintiffs right. title 
and interest over the suit property are 
hereby declared.. The defendants be 
permanently restrained. from interfering 
in their possession as. they have not yet 
acquired any title over the property by 
any hostile animus. - But I am unable 
to give any decree to the plaintiffs. 
against the defendants: 1 to 3 to deliver 
any paddy as no satisfactory evidence 
is: led to that. EE ERS l 


The suit: ropes have ben fully 
described in Schedule ‘A’ of the plaint 
belonging to the joint family. There is 
no prayer for declaration of title or for 
recovery of possession. The present, 
plaintiffs are not entitled to injunction, 
inasmuch as they are not in possession. 
There. cannot be any injunction against 
the defendants. .in.respect. of the entire 
joint family properties when admittedly 


\ 
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they are co-sharers. In view of this 


position, the decree as described above 


is wrong. 


9. We have already indicated above 
that in the facts of a case like the pre- 
sent one, the substituted legal repre- 
sentatives are entitled to continue the 
suit on the basis of the claim laid by 
the original plaintiff. They are not en- 
titled to plead to the contrary and ob- 
tain reliefs which the plaintiff herself 
was not entitled to, i.e. the substituted 
legal representatives are not entitled to 
claim independent title of theirs contrary 
to what had been claimed in the suit. 
In view of such position in law, relief 
granted to the plaintiffs seems to be 
wholly out of place. Prejudice is bound 
to have occurred to the defendants in- 


asumuch as there has been no claim of 


title on the basis of the Settlement or 
under the Will and yet the transposed 
legal representatives have got their rights 
declared without a claim being laid. In 
view of the limitation regarding the 
scope of the continuation of the suit by 
the legal representatives of a deceased 
plaintiff, the learned Subordinate Judge 
was not justified in giving the decree to 
the present plaintiffs on the basis of the 
Settlement and the Will. We think it 
appropriate that the decree of the learn- 
ed Subordinate Judge should be vacated 
and the legal representatives of the origi- 
nal plaintiff should be left to work out 
their own rights in independent suits. 
Similarly, the question of adoption should 
be left to be examined without being 
concluded by the findings in the present 
suit. We, accordingly, allow the appeals, 
vacate the judgment and the decree of 
the learned Subordinate Judge and dis- 
miss the suit filed by Urmila. We make 
it explicitly 
by the legal representatives of Urmila 
or the claim of adoption are left open 
to be adjudicated as and when raised in 
appropriate proceedings. 

10. The net result, therefore, is all 
the three appeals are allowed, the judg- 
ment and the decree of the trial Court 
are set aside and the suit is dismissed. 
In the circumstances of the..case, each 
party is directed to bear its own costs 
throughout. 

MISRA AG.. C. J.:— I agree. 

Appeals allowed. 
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Niranjan Ray, Petitioner v. Jogendra 
Behera and others, Opposite Parties. 


Original Jur. Case No. 1492 of 1979, 
D/- 30-9-1980. 

Orissa Estates Abolition Act (1 of 
1952), Chapt. If — Consolidation Authori- 
ties recording land held by owner in 
occupancy right in the names of oppo- 
site parties on ground of acquisition of 
title by the latter by adverse possession, . 
on basis of Amin’s ex parte report with- 
out investigating and without giving op- 
portunity of being heard to owner — 
Order is not valid. (Constitution of 
India, Art. 226). ` 

Where the Consolidation Authorities . 
without holding any further enguiry and 
affording opportunity to be heard to the 
owner who was in possession of the 
land with the occupancy right recorded 
the said land in the names of the oppo- 
site parties on the basis of the Amin’s 
ex parte report on the footing that even 
though the opposite parties had no an- 
terior title to the said land, they ac- 
quired title by adverse possession, the 
order could not be said to be valid. If 
the authorities wanted to exercise Juris- 
diction to determine whether opposite 
parties had acquired title by adverse 
possession the matters had got to be 
investigated in accordance -with law and 
known procedure. The question of pos-: 
session had to be thrashed out; from 
what date possession became adverse 
had to be investigated and whether a 
continuous period of 12 years’ adverse 
possession had been established had to 
be determined. Title of the original 
owner could not be negatived on the 
basis of.an ex parte Amin’s report. 

(Paras 2, 3) 

P. Kar, for Petitioner, B. Pal, N. 
Prusty. and Ashok Mohanty, for Oppo- 
site Parties. 

R. N. MISRA, J.:— Challenge in this 
application under Article 226 of the 
Constitution is to the order of the Con- 
solidation Officer and the appellate and 
the revisional orders of the Deputy 
Director, Consolidation and the Con- 
solidation Commissioner respectively. 


2. Petitioner was admittedly the re- 
corded Sthitiban tenant of 54 decimals 
of land covered by plots Nos. 21 and 22 
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under Hal Khata No. 42 of village Dubu- 
lia in Basta area of Balasore district 
under Deity Dadhibaman Jew recorded 
with Madhyasatwadhikari status. Ac- 
cording to the petitioner when the estate 
vested, rent-roll was given in the name 
of the petitioner and rent was received 
from the petitioner by the Revenue Offi- 
cers until 1978. The.tenure holders did 
not apply under Chapter-II of the Orissa 
Estates Abolition Act being aware of 
the position that petitioner was in pos- 
session of the property with occupancy 
right. As the lands were located at a 


distance petitioner had entrusted cultiva- . 


tion thereof to opposite parties 1 to 10 
who are god-relations on condition that 
the expenses would be met by him, a 
part of the produce would be appropriat- 
ed by the cultivating opposite parties 1 
to 10 and the remainder would be paid 
to the petitioner. When consolidation 
proceedings were taken, on the basis of 
possession opposite parties claimed to be 
recorded as owner. The Amin who visit- 
ed the locality reported in favour of the 
opposite parties behind the back of the 
petitioner. Petitioner raised objection. 
The same was, however, not entertained 
and ultimately on the basis of the report 
of the Amin and without holding any 
further enquiry and affording opportu- 
nity to the petitioner to be heard, the 
consolidation authorities recorded the 
property in the names of opposite parties 
1 to 10 and sustained such record on 
the footing that even though the oppo- 
site parties had no anterior title to the 
property, they acquired title by adverse 
possession. The estate having vested in 
1863 and consolidation operations having 
been taken up more than 12 years there- 
after, the consolidation authorities ac- 
cepted the claim of the opposite parties. 
When the appellate and the revisional 
authorities did not vacate the order, the 
petitioner has come with this writ ap- 
plication. . 

3. Law is settled that the consolida- 
tion authorities have been vested with 
the powers of the Civil Court in respect 
of matters which have been specified in 
the statute. Mr. Kar for the petitioner 
does not, therefore, dispute the jurisdic- 
tion of the Consolidation Officer to ex- 
amine the question of acquisition of title 
by the opposite parties on the ground 
of adverse possession. Adverse posses- 
sion, however, -could not have been de- 
termined on the basis of the Amin’s re- 
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port. If the Consolidation Officer want- 
ed to exercise jurisdiction to determine 
acquired 
title by adverse possession, the matter 
had got to be investigated in accordance 
with law and known procedure. Title 
of the original owner could not be nega- 
tived on the basis of an ex parte amin’s 
report. The question of possession had 
to be thrashed out; from what date pos- 
session became adverse had to be in- 
vestigated and whether a continuous 
period of twelve years’ adverse posses- 
sion had been established had to be de- 
termined. If such a matter as the pre- 
sent one could be concluded on the 
basis of an amin’s report only, gravest 
injustice is. bound to result particularly 
when the jurisdiction of the common 
law Court is ousted by statute. Mr. Pal 
for the opposite parties found it difficult 
to support the order on account of the 
procedure adopted in determining the 


Jogendra Behera 


dispute. It surpasses our comprehension 
that the higher authorities under the 
statute never looked at the matter | 


from this angle and chose not to inter- 
fere even when jurisdiction had been ex- 
ercised in such an unsustainble process. 
The Consolidation Officers must be made 
aware of the position that if the scheme 
under the statute has to work and their 
orders are to operate as substitute of 
Civil Court’s determination, their proceed- 
ings must conform to known procedure 
and fit in with principles of natural ius- 
tice and care and attention should be ful- 
ly devoted to see that injustice is not 
done to parties, Consolidation proceedings 
are not intended to be confiscatory pro- 
ceedings and rights of parties cannot be 
taken away in such casual manner as 
has been exhibited in the present pro- 
ceeding. 

4. We quash the order of the Con- 
solidation Officer as also the appellate 
and the revisional orders of the Deputy 
Director ot Consolidation and the Con- 
solidation Commissioner. ‘The Consolida- 
tion Officer is directed to redispose of 
the proceedings in accordance with law 
after giving full opportunity to both 
sides to place their respective cases. 
Petitioner shall be entitled to costs. 
Hearing fee is assessed at rupees one 
hundred to.be recovered from opposite 
parties 11 to 13 only. 

DAS, J.:— I agree. 

Petition allowed. 
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_ R. N. MISRA, C. J. AND 
‘DR. B. N. MISRA, J. 


Dr: Sarat Chandra Mohanty and others, 
Petitioners v. State, Opposite Party. 

O. J. C. Nos. 1016 of 1977, 12 of 1978 and. 
531 of 1978, D/- 2-3-1981. 


(A) Constitution of India, Arts. 226 and 
311 — Persons employed: for specific 
‘periods —. Services of employees ter- 
minated ať the end of the period — Em- 
ployees: not entitled: to. issue of mandamus 
for continuing their employment. 

= ~ (Para 2) 


(B) Constitution of India, Art. 16 — 
Public employment — Persons similarly 
situated as petitioner treated’ favourably 
in the matter of retention in service — 
Action is hit by Art..16. (Conceded). 

(Para 3) 


(©) Orissa Kanik Act (8 of 1957), 
Ss.. 29 (b). and-43 — Homoeopathy Central 
Council Act (59 of 1973), S. 15 (3) (b).— 
Persons, not imstitutionally qualified, m 
service, by virtue. of S. 29 (b) of State Act 
— They do not incur liability of being: 
disqualified from: holding appointment 
arising out of. S..15 (2) of Central Act — 
S.. 43 of State Act could not be relied, on. 
for termination of. services of such em- 
ployees. 


The advantage conferred on or extended 
to a: registered Homoeopathic practitioner 
under S.. 29.(b) of the. State Act to. hold 
an appointment as medical officer comes, 
within the wide meaning of the term ‘Pri- 
vilege’ in S. 15 (3) (b) of the Central Act 
and thus the advantage under the State 
Act is protected under. S. 15 (3) of the Cen- 
tral Act. Therefore, notwithstanding the 
enforcement of the Central Act, these per- 
sons wha were not institutionally qualified 
but were already in service, by virtue of 
S. 29 (b) of the State Act, would not incur 
the liability of being disqualified from 
holding appointments arising out of S. 15 
(2) of the Central Act. Further, S. 43 of 
the State Act which is a special provision 
dealing with reservation of certain ap- 
pointments. and’ covers a field different 
from S. 29 (b) of the same Act could not 
be relied on for termination of the services 
of such employees. (Paras 4 and 6). 


(D) Constitution of India, Art: 254, 
Sch. 7, List 3 — Subject im concurrent 
list — Subsequent Central legislation over- 
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_ tent of repugnancy between the two. 


A.L R. 
rides previous State legislation to the ex- 


(Para 5) 

Cases Referred: Chronological Paras 
(1914) 15 All ER 1060: 1914 AC:765, Attor- 
ney General v: Milne 4 
R. C. Ram, for Petitioners; 
Advocate, for Opposite Party. 
. R., N. MISRA, C. J. :— Each of the peti- 
tioners was a registered Homoeopathic 
practitioner within the meaning of Sec- 
tion 29 of the Orissa Homoeopathic Act, 
1956 (hereinafter referred to as the State 
Act) and was given appointment as doctor 
for atermina dispensary as would ap- 
pear from the order of appointment ap- 
pended to the respective writ applications,’ 
The term of appointment was extended by, 
subsequent orders from time to time, “but 
each of them was later informed that ser- 
vice was being terminated from a specified 
date. The writ applications: have been 
filed on the footing that the termination 
was under a misapprehension that the 
petitioners were not qualified to. continue 
as doctors in dispensaries in view . of the 
Homoeopathy Central Council Act, 1973 


Addi. Govt 


-(Act 59 of 1973) (hereinafter referred to 


as the Central Act), and though similarly 
placed doctors continued in service and 
have even been absorbed as regular em- 
ployees. under the State Government, the 
petitioners have been discriminated 
against. Counter-affidavit has been filed 
and the action has been justified by rely- 
ing upon Section 43 of the State Act. - It. 
has also’been contended that the petition-. 
ers being not institutionally qualified have 
no nght to service and asa preliminary 
point it has been stated that the petitioners 
have no cause of action as they were under 
service contracts and their services have 
been terminated in terms of the service 
contracts,: - 


2. It is not disputed that the petitions 
ers, as a fact, were employed for specific 
periods and the termination has been at 
the end of the period and not before it. In 
that view of the matter, we accept the ob- 
jection of the learned Additional Govern- 
ment Advocate that the petitioners are not 
entitled to.issue of mandamus for continu- 
ing their employment. 

-3. Ordinarily, with this: finding these 
writ applications should have been dis- 
missed. There is, however, another aspect. 
which cannot be lost sight of. According to 
the petitioners, persons similarly situated 
have already been’ absorbed in Govern- 
ment.service. Therefore, there is no justi- 
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fication in the field of public employment 
to discriminate the petitioners from others 
who are similarly situated. Long argu- 
: ments were advanced before us as to whe 
ther the grievance .of the petitioners on 
this score should be examined inasmuch 
as in the original writ application there 
‘was ‘no specific allegation on this score. 
There does not seem to be any dispute that 


Government have proceeded to take action . 


being under the impression that the peti- 
tioners have no requisite qualification. 
Whatever may have been the position 
under the State Act according to the State 
Government, with the coming in of the 
Central Act institutional qualification be- 
came a must and, therefore, there is no 
scope for the petitioners to claim service. 
We think, we should clarify the legal posi- 
tion on this score and leave it open to the 
Government to examine the petitioners’ 
grievances whether persons similarly 
situated have been more favourably treat- 
ed than the petitioners giving rise to the 
allegation of discrimination. . Learned 
Additional Governmment Advocate agrees 
that the field is covered by Article 16 of 
the Constitution and as it is public em- 
ployment, discrimination cannot be per- 
mitted. 


4.- Section 21 of the State. Act pre- 
scribes the requisite qualifications for-a 
registered Homoeopathic proctimoner Sec- 
tien 29 (b) provides:— p 


"A registered homoeopathic practitioner 
shall be eligible to hold any appointment 
as a medical officer in any dispensary, 
hospital, infirmary or lying-in-hospital 
supported by or receiving a grant from the 
State Government or any local authority 
and treating patients according to the 
homoeopathic system of medicine. 4 


As each of the petitioners was a registered - 


homoeopathic practitioner, he was entitled 
to appointment. as Medical Officer and the 
appointments were actually made in terms 
of Section 29 (b). It may be pointed out 
that initially these appointments were in. 
` dispensaries. Section = with its heading 
reads thus:— 


"43. Reservation of certain appointments 
„to registered Homoeopathic, Practitioners 
who have qualified themselves from insti- 
tutions established. or recognised. ‘by the 
Board:— 

Except with the, special sanction of- the 
State Government, . no Homoeopathic 
‘Practitioner,. other than a _ registered 
Homoeopathic Practitioner who has quali- 
fied himself from an institution established 
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‘our attention any longer: ‘The attempt to 


- justification for termination, eT LOTE; is 


ject for the ` 


~ 
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or recognised by ‘tthe. Board, shall ‘be com- 
petent to hold an ‘appointment ‘as -medical 
officer of health, or.as physician or other 


.medical officer in a Homoeopathic hospital 


maintained .or aided by the State Govern- 
ment or any Local authority; 

XX j§ =x. xx xx xx”. 
Admittedly, none of these petitioners is 
institutionally qualified. But Mr. Ram. in 
our opinion, has rightly pointed out that 
Section 43 of the State Act is a special 
provision dealing with reservation of cer- 
tain appointments and, therefore, witha 
view to having a harmonious construction 


-of Sections 29 (b) and 43 of the State Act, 


we must accept the position that in regard 
to the institutions covered by. Section 29 
(b) institutional qualification -of registered 
Homoeopathic practitioners is not neces- 
sary while for the field limited by Sec-. 


‘tion 43 such qualification is.a condition 


precedent. In Section 29 (b) four -cate- 
gories of institutions have been named. 

namely, dispensary, hospital, infirmary 
and lying-in-hospital. There would be no 
presumption that the legislature used re- 
dundant words in the statute, and if all 


‘the four types of institutions referred 


therein. were hospitals, different words 
had not been used. It. was pointed out by 
Lord Viscount Haldane, L. C, in Attor- 
ney General v. Milne, | 1914-15 All ER 
1063 that — 

“If the language used has a natural 
meaning, we cannot depart from that 
meaning unless reading the statute as a 
whole the context directs us to do’so.” - 
Section .29 (b) and Section 43 of the State 
Act, therefore, cover different fields, 
though in regard to hospitals there seems 
to be some. overlapping. ‘Since the peti- 
tioners’ appointments were in dispensaries 
that ‘aspect of the matter need not engage 


rely on ‘Section 43 of the’ State Act asa 





not. correct. 

Section 15 (2) of the Central Act pro- 
vides:— 

“No persons, other than a ‘practitioner 
of Homoéopathy who possesses a recognis- 


‘ed medical qualification and is ‘enrolled on 
“a State Register or the: Central Register of 


Homoeopathy —`' 
(a) shall hold ofice as Homoeopathic 
physician er any other office (by whatever 


“designation called) in - Government: or in 


any institution maintained by a local: or 
other authority.” 
5. Homoeopathy : is a " eoneurrent sub- 


purposes of legislation and 
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the subsequent Central Act would certain- 
ly override in case there is any repugn- 
ance or inconsistency between the two. 
There is no dispute before us, therefore, 
that Section 15 (2) of the Central Act is 
operative, and in view of the language 
used in clause (a) of Section 15 (2) of the 
Central Act all the four categories of insti- 
tutions in Section 29 (b) of the State Act 
would come within the ambit. Reliance, 
however, is placed on sub-section (3) (b) 
of Section 15 of the Central Act which 
provides — 

“(b) the privileges (including the right 
to practise Homoeopathy) conferred by or 
under any law relating to registration of 
practitioners of Homoeopathy for the time 
being in force in any State, on a practi- 
tioner of Homoeopathy enrolled on a State 
‘Register of Homoeopathy.” 


The State Act came long before the 
Central Act. Section 29 (b), as already 
noted, made registered Homoeopathic 
practitioners eligible to hold appointments 
as medical officers. Clause (d) of the same 
section entitled the registered Homoeo- 
pathic practitioners to sign or authenticate 
- birth or death certificates; sign or authen- 
ticate medical or physical fitness certi- 
fieates of prescribed ‘descriptions and to 
give evidence at any inquest or in any 
court of law as an expert under Section 45 
of the Evidence Act or on any matter re- 
lating to the Homoeopathic system of 
medicine. 

8. Mr. Ram contends that the  eligibi- 
lity under clause (b) as also the entitle- 
ments under clause (d) of Section 29 of 
‘the State Act are included in the term 
‘privilege’ occurring in sub-section (3) of 
Section 15 of the Central Act and on that 


footing has argued that since the petition- 


ers were enjoying a privilege under Sec- 
tion 29 (b) of the State Act, by application 
.of Section 15 (2) that privilege could not 
be taken away. 

‘Privilege’ having not been defined, the 
common parlance meaning is to be adopt- 
ed. According to the Shorter Oxford Eng- 
lish Dictionary, ‘privilege’ means. 

“Right, advantage or amenity granted 
to or enjoyed by a person or class of per- 
sons beyond the common advantages of 
others.” 


The advantage onenei on or extended 
to a registered Homoeopathic practitioner 


u/s. 29 (b) of the State Act to hold an ap-, 


pointment as medical officer would thus 
come within the wide meaning of the term 
‘privilege’, and thus the advantage -under 
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the State Act would be protected under 
Section 15 (3) of the Central Act. That be- 
ing the position, notwithstanding the en- 
forcement of the Central Act, those, who 
were already in service by virtue of Sec- 
tion 29 (b) of the State Act, would not in- 
cur the lability of being disqualified from 
holding appointments. The above discus- 
sion clearly leads to the conclusion that} - 
persons like the petitioners who were al- 
ready in employment didnot incur the 
disability arising out of Section 15 (2) of 
the Central Act. 


7. As we have already indicated, the 
petitioners held term appointments and 
the terms having run out their services 
had been terminated. The petitioners have, 
however, alleged that in respect of others 
the term appointments have been renewed 
or they have even been absorbed. The 
State Government, we hope, would look 
into the allegations of the petitioners that 
the order of termination in their cases flow- 
ed out of amisapprehension of the factual 
position-and others similarly placed like 
the petitioners have been favourably 
treated. It is the duty of the State in the 
field ef public employment to act strictly 
in accordance with the equality clause sub- 
ject to known limitations. Therefore, the 
grievance of‘the petitioners should be ex- 
amined, and in case Government are satis- 
fied that the terminations were grounded 
upon the provision in the Central Act or 
of Section 43 of the State Act, the ‘entire 
matter should be reviewed within a rea- 
sonable time. 

8. With these observations we dispose 
of the writ applications without any direc- 
tion for costs. 

- MISRA, J. :— I agree. 
Order accordingly, 
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R. N. MISRA, C. J. AND 
DR. B. N. MISRA, J. -> 
~ Sureswar Mohapatra and another, Peti- 
tioners v. State of Orissa and others, 
Opposite Parties. 

Original Juri. Case No. 448 of 1979, D/- 
2-2-1981. 

Orissa Municipal Act (23 of 1950), S. 73 
— Govt. Resolution D/- 5-6-1978 —— Muni- 
cipal Schools upgraded as per resolution 
— Appointment and posting of teachers 


“in such schools — Power lies with Munici- 


pal Council — Inspectors of Schools have 
no control — Appointment and posting of 
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non-Municipal employees. by Inspector — 
Action is unauthorised. (Para 3) 


L. Rath, for Petitioners; Addl. Advocate 
General; B. B. Ratho, M. R. Panda, G. A 
R. Dora, HC. Patnaik. P. K. Misra, B. P. 
Misra and L. K. Mahapatra, for Opposite 
Parties. 


MISRA, C. J.:— Petitioners before us 
are teachers in the employment of. the 
Cuttack Municipality. Both of them were 
recruited as Assistant Teachers — peti- 
tioner No. 1 on 13-8-1962 and petitioner 
No. 2 on 4-8-1964. At the time of recruit- 
ment, both were Matriculates. Some 
Upper-Primary Schools within the munici- 
pal area of Cuttack were upgraded as 
Middle English Schools and came to be 
known as Panchayat Samiti M. E. Schools 
with effect from 1974. The U. P. School at 
Sutahat was one of them. The Inspector 
of Schools (opposite party No. 2) appoint- 
ed opposite party No. 4 as a teacher by his 
order dated 23-10-1975 (Annexure-G/4) on 
temporary basis and she was posted in 
the Sutahat Panchayat Samiti M. E. 
School. Opposite Party No. 5 came on 
transfer under orders of opposite party 
No. 2 as Headmistress of the Practising 
Urdu Upgraded M. E. School run by the 
‘Municipality. Challenge in this application 
is to the transfer and posting of opposite 
parties 4 and 5 in Schools run by the 
Cuttack Municipality on the basis that 
petitioners are municipal emplcyees and 
are in one cadre while opposite parties 4 
and 5 are not municipal employees and 
cannot be members of the cadre and the 
said two teachers cannot be said as muni- 
cipal employees and should not be allowed 
to prejudice the promotional prospects of 
the petitioners an the basis of their own 
seniority. It has been further claimed that 
the appointment of opposite parties 4 and 
5 in Municipal Schools being an act with- 
out jurisdiction. they should be withdrawn 
from the schools run by the Municipality 
and the vacancies should be filled up by 
municipal teachers. 


2.. Four separate returns have been 
made to this Court to the rule nisi. Oppo- 
site parties 1 and 2 have filed a common 
counter while each of the remaining oppo- 
site parties have filed a separate counter. 
The Municipality through its Executive 
Officer has taken the stand that the up- 
gradation of the schools has been made 
under resolution dated 5-6-1978 published 
in the Orissa Gazette on July 28, 1978. 
The resolution. incorporates a scheme that 
the upgraded schools should be run by the 
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local. bodies and thus the schools belong to 
the Municipality. The Orissa Municipal 
Act makes provision for appointment of 
municipal employees and that power is 
conferred on the authorities indicated in 
the rules made there- 
under. In regard to municipal schools, the 


- jurisdiction of the Inspector of Schools is 


very limited and, therefore, appointment 
and posting of teachers in municipal 
schools cannot be controlled by the Inspec- 
tor. Municipal employees are subject to 
the disciplinary jurisdiction of the au- 


thorities under the Act and the Inspector, 


therefore, cannot interfere in the matter. 
The Municipality has produced along with 
its counter affidavit the correspondence 
in which the same stand had been taken 
while objecting to interference of the In- 
spector. Shortly stated, the stand of the 
Municipality supports the contention of 
the petitioners. 


The other three affidavits have adopted 
a common stand of supporting the action 


‘ecmplained against by the petitioners. 


3. There is no dispute that the up- 
gradation had been made on the Govern- 
ment orders and resoluticen of 5th June, 
1978 (annexure-1) gave a complete shape 
to the matter. The relevant portion of the 
resolution may now be extracted:— 

"In order to achieve the goal of univer- 
salisalion of Elementary Education, a 
large number of M. E. Schools have been 
opened during the V-Plan period in the 
State by way of upgrading 5-class U. P. 
Schools. Some of the 5-class U. P. Schools 
which have been upgraded were Govern- 
ment U. P. Schools. The non-Government 
U. P. Schools were Schools under the 
direct management of the District In- 
spector of Schools and the Schools under 
the control and management of Urban 
Local Bodies and Panchayat Samities. The 
question of laying down the service con- 
ditions of the teachers appointed newly 
in these upgraded M. E. Schools was under 


the consideration of Government for some 


time past. After careful consideration Gov- 
ernment have been pleased to decide as 
follows :-— ; 


(1) Teachers of all the M. E. - Schools 
opened by upgrading existing Government 
U. P. Schools will enjoy the same service 
conditions and benefits as applicable to 
Government servants. These schools will 
be managed in the same manner in which 
Government M. E. Schools are- managed. 
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‘Similarly, the teachers in the upgraded 
.M. E. Schools under the control and 
‘Management. of Urban Local Bodies will 
enjoy the same service conditions and 
‘benefits as applicable to the teachers of 
the concerned Urban Local Bodies, Sala- 
ries in respect of these.teachers under the 
Urban Local Bodies shall be paid m shape 
-of grant-in-aid to the Urban Local Bodies 
‘and the Schools will be managed by them. 


(underlining is ours) ` 


Chapter-VIII of the Orissa Municipal Act 
makes provision for establishments under 
‘the Municipal Council. Section 73°: of the 
Act confers power in the Municipal Coun- 
cil to determine its establishments. The 


Rules made under the Municipal Act spe~ 


cify the classes of employees and teachers 
ere included in Rule 427 and Appendix-A. 
It is thus clear that the statutory provi- 
ons authorise a municipal council to, run 
schools, employ teachers and regulate 
their service. Obviously, in view of these 
rovisions, the resolution in Annexure~-1 
eft the management of the upgraded 
schools within the urban area to the con- 
trol of the urban units. The action of the 
r of Schools in transferring per- 
from outside into the municipal cadre 
teachers is thus wholly unauthorised. 
he action of protest taken by the Muni- 
cipal Executive Officer is wholly justified 
and the’ Inspector’s action of posting 
‘teachers from outside cannot be maintain- 
jed. The posting of opposite parties 4 and 
; therefore, must be annulled. 















'. 4 Opposite parties 4 and 5 have — 
duly “selected into service: Though their 
posting is bad, wé do -not think, by our 
‘order their service would be terminated. 
While declaring the posting of - opposite 
‘parties 4 and 5 in municipal schools as 
bad, we make it clear that the Inspector 
-shall not terminate their service, but with- 
‘in a period of six months from now shall 
have their services withdrawn from muni- 
cipal schools and shall adjust them appro- 


- priately in schools under his eee . 


5. The writ appiicaion saccceda There 
would, however, be no order for costs: ~ 


BUN. MISRA, Yi ade 
Application allowed. 
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P. K. MOHANTI, J. 
Anirudha Padhan, Appellant v. Chhai 
Padhan and others, Respondents. 
Second Appeal No. 208 of 1977, D/- 7-1- 
1981.* - 
Specifice Relief Act (47 of 1963), S. 34, 
Proviso: — Suit for mere declaration as te 


right — When barred — Words ‘further 


- 


relief — Meaning of. 


-The proviso to Section 34 forbids a suit 
for a mere declaration without further | 
relief. The object of the proviso is to avoid 
multiplicity of suits and to protect the 
revenue from having a suit brought with- 
out the proper ad valorem Court-fee hav- 


‘ing been paid. The further relief contem- 


plated in the proviso is a relief which was 
available to the plaintiff at the time of in- 
stitution of the suit and which he omitted 
to ask for. The further relief must be a 
relief in relation to -the legal right te 


which the plaintiff is entitled to and must 


also.be a relief appropriate to and neces- 


“sarily consequent, on the right asserted. 
Thus where in a suit for declaration of 


shares in the suit property the plaintiffs 


‘have claimed a further relief by ‘way of 


partition and delivery of possession and 
have paid ad valorem Court-fee on the 
plaint, their omission to claim.a further 


relief for recovery of possession will not 


bar the suit. (Paras 7, 8) 
G. Rath and N. C. Panigrahi, for Appel- 
lant; S. C. Mohapatra, for Respondents. , 
JUDGMENT :— The second appeal is 
by defendant No. 3 against a decree of 
affirmance. The suit was for partition on 
adjudication that the three plaintiffs and 
defendants 1 and 2 are entitled to one- 


fifth share each and for delivery of pos- 


session of the properties allotted to each. 
2. The lands in suit.. originally be- 


‘longed to one Khadia Padhan who died in 


1958 leaving behind him five’ daughters 
named Apurba, Chhaí, Subhadra, Sundar- 
mani and Bhama. Apurba i is.dead and her 
son is Ghasia (defendant No. 1), Chhai, 
Sundarmani and Bhama .are plaintiffs 1, 
2 and 3 respectively. Subhadra is defen- 


‘dant No. 2 and her son is Anirudha (de- 


fendant- No. 3). The plaintiffs’ case . was 
that. they were in joint possession ,of the 
suit lands along with defendant No. 2 till 


*From decision of R. Č. Jena, C. J. M. 
Cum-Addl. Sub. J. Balangir, A 23-3- 
1977. l 
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the year 1962 when a dispute arose be- 
tween the parties as defendant No. 3 false- 


ly claimed himself to be the adopted son’ 


of Khadia Padhan. A proceeding under 
S. 145, Cr. P. C. was started and it ter- 
minated on 4-1-1965, in favour of defen- 
dant No. 3. Since then the defendant No. 3 
possessed the suit lands after evicting the 
plaintiffs therefrom. Hence the plaintiffs 
filed the suit on 26-7-1965 for the aforesaid 
reliefs. 


3. Defendant No. 3 was the only con- 
testant in the suit. His defence was that he 
had been duly adopted as a son by Khadia 
Padhan in the year 1943. Alternatively he 
claimed to have acquired title to the suit 
lands by adverse possession. 


4. The Court of first instance decreed 
the suit on the findings that defendant 
No. 3 was not the adopted son of Khadia 
_ Padhan and that he failed to establish his 
plea of adverse possession, 


Defendant No. 3 went up in appeal. The 
Appellate Court reversed the findings of 
the trial Court and held that defendant 
No. 3 was the duly adopted son of Khadia 
: Padhan. Accordingly it directed partition 
of the suit lands declaring, one-twelfth 
share of each of the plaintiffs 1 to 3, de- 
fendant No. 1 and defendant No. 2 and 
seven-twelfths share of defendant No. 3. 


The plaintiffs preferred second appeal 
No. 155/68 which was allowed by this 
Court and the suit was remanded for fresh 
disposal with directions to the Trial Court 
to frame an additional issue regarding 
custom of adoption of a- daugher's son 
and to allow the parties to adduce addi- 
tional evidence on that issue. A further 
direction was also issued to the Trial 
Court to decide whether the lands in suit 
were the  self-acquired properties of 
Khadia Padhan. 


5. After remand the Trial Court came 
to hold that the suit . lands were the 


separate properties of Khadia Padhan and, 


that defendant No. 3 was not the legally 
adopted son of Khadia Padhan. It also 
negatived the plea of adverse possession. 


On appeal, the appellate Court maintain- 
ed the findings of the trial Court. 


The only point that has been seriously 
pressed in this Court is that the suit for 
a mere declaration is barred by Section 34 
of the Specific Relief Act as the plain- 
tiffs could have claimed further relief for 
recovery .of possession. 

6.. Section 34 of the Specuie Relief Act 
reads as'follows:—. . 


Anirudha Padhan v: Chhai. Padhan 


Ori. 75 


“Section 34 — Discretion of Court as to 
declaration: of. status or right. © 
Any person entitled to any legal charac- 
ter,,or to any right as to any property, 
may institute a suit against any person 
denying, or interested to deny, his title to 
such character or right, and the Court may 
in its discretion make therein a declara- 
tion that he is so entitled, and the plaintiff 


need not in such suit ask for any further 


relief, 

Provided that no Court shall make any 
such declaration where the plaintiff, being 
able to seek further relief than a mere 
declaration of title, omits to do so”. 


7. The proviso to the section forbids a 
suit for a mere declaration without further 
relief,. The object of the proviso is to avoid 
multiplicity of suits and to prevent a per- 
son from getting a mere declaration of his 
rights in one suit and to resort to another 
for another remedy which is already 
available to him. Another object of the 
proviso is to protect the revenue from 
having a suit brought without the proper 
ad valorem Court-fee having been paid 
Court-fee for a mere declaration is a 
nominal fee whereas if consequential re- 
lief is asked for, it would be ad valorem. 


8. From a reading of the proviso along 
with the main section it is clear that the 
further relief contemplated in the proviso 
is a relief which was available to the 
plaintiffs at the time of institution of the 
suit and which he omitted to ask for. The 


- further relief must be a relief in relation 


to the legal right as to property which 
the plaintiff is entitled to and it must also 
be a relief appropriate to and necessarily 
consequent on the right asserted. 


9. In the present case, the plaintiffs 
have not claimed a bare declaration of 
their shares. They have claimed a further 
relief ‘by way of partition and delivery of 
possession. They have paid ad valorem 
Court-fee on the plaint. 

10. No doubt the appellant is in posses- 
sion of the suit lands. He claimed title to 
the suit lands as an adopted son of Khadia 
Padhan. In the alternative he claimed ac- 
quisition of title by adverse possession. 
Both.the claims have been. negatived by 
the Court below. A decree for partition and 
separate possession has been passed in 
favour of the plaintiffs. The matter in con- 
troversy between the parties could not be 
settled finally until the joint property was 
partitioned. In my opinion the plaintiffs 
were not under any necessity of claiming 


any further relief in- tbe suit, I am, there- 
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fore, unable to accede to the submission 


that the suit is barred by Section 34 of the 


Specific Relief Act. 
11. The appeal fails and is dismissed 


with costs. 
Appeal dismissed. 
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N. K. DAS, J. 

Minerals and Metals Trading Corpora- 
tion of India Ltd., Petitioner v. M/s. Indian 
Metals & Ferro Alloys Ltd., Bomikhal, 
Opposite Party. l 

Civil Revn. No. 682 of 1979, D/- 14-11- 
1980.* 

Civil P. C. (5 of 1908), S. 20 — Cause of 
action — It arises at place where offer is 
accepted and payment is made. 

Plaintiff entered into an agreement for 
sale of sillicon by plaintiff to defendant. 
There was preliminary negotiation at New. 
Delhi and the agreement was sent by the 
defendant to the plaintiff and the latter 
signed the same at Bhubaneshwar making 
part payment there. Therefore, the ac- 
ceptance of offer and payment was made at 
Bhubaneshwar where, the cause of action 
arises. AIR 1949 PC 78; AIR 1978 Orissa 
96 and AIR 1966 SC 543, Rel. on. 


(Para 5) 

Cases Referred: Chronological Paras 
AIR 1978 Orissa 96: (1977) 1 Cut WR 
440 4 
(1977) 2 Cut WR 874 4 
AIR 1966 SC 543 4 
AIR 1966 Cal 259 6 
AIR 1949 PC 78: 1948 All LJ 574 4 


R. Mohanty and R. Sharma, for Peti- 
tioner: B. K. Mohanty and Ch. P. K 
Mishra, for Opposite Party. 

ORDER :— The defendant in a proceed- 
ing under Section 20 of the Arbitration 
Act challenges the decision of the trial 
Court on the question of jurisdiction which 
was decided as a preliminary issue. 

2. The plaintiff and the defendant en- 
tered into an agreement for sale of silicon 
by the plaintiff to the defendant. As differ- 
ence arose in respect of the contract i e 
regarding payment and other ancillary 
matters, the plaintiff filed the case for re- 
ference of the disputes for arbitration by 
virtue of the arbitration clause in the con- 
tract. 


*From order of S. K. Patel, Sub J., Bhuba- 
neswar, D/- 13-11-1979. ; 
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Besides other objections, the defendant 
has challenged the jurisdiction of the 
Court at Bhubaneswar in entertaining the 
suit. It is contended that the agreement 
was negotiated, concluded and finally ac- 
cepted at New Delhi and no part of the’ 
cause of action in respect of the dispute 
arose at Bhubaneswar. The matter came 
up before this Court in Civil Revision 
No. 510/77 which was remanded to the 
trial Court with direction to take evidence 
as to whether the cause of action arose 
within the jurisdiction of the Court at 
Bhubaneswar. After remand, two witnesses 
were examined — one for the plaintiff and 
another for the defendant. The trial Court 
has held that a part of the cause of action 
arose at Bhubaneswar because the ac- 
ceptance of the contract was done by the 
plaintiff at Bhubaneswar and part pay- 
ments under the contract were also made 
at Bhubaneswar. 

3. In Para. 8- of the plaint, it has been 
averred that negotiations and discussions 
were made at Bhubaneswar and also at 
New Delhi. In paragraph-11 of the plaint 
it is stated that ultimately formal agree- 
ment was signed by the plaintiff at Bhu- 
baneswar and forwarded the same to the 
defendant for signature along with a 
covering letter. In para. 23 it is also 
averred that the cause of action for the 
«uit arose within the territorial jurisdic- 
tion of the Court of the Subordinate 
Judge, Bhubaneswar as a part of the 
negotiation took place and the contract 
was signed by the plaintiff at Bhubanes- 
war. 

4, According to S. 20 of the Civil P. C. 
a suit shall be instituted in a Court within 
the local limits of whose jurisdiction the 
cause of action, wholly or in part, arises. 
“Cause of Action” has been held in 
Mahommed Khalil Khan v. Mahbub Ali 
Mian, AIR 1949 PC 78, to be every fact 
which will be necessary for the plaintiff 
to prove if traversed in order to support 
his right to the Judgment. It has no rela- 
tion whatever to the defence that may be 
set up by the defendant nor does it depend 
upon the character of the relief prayed for 
by the plaintiff. It refers to the media 
upon which the plaintiff asks the Court to 
arrive at a conclusion in his favour. ` 

This Court in Orissa Mining Corporation 
Ltd. v. Joint Secretary, (1977) 1 Cut WR 
440: (AIR 1978 Orissa 96), has-also held 
that “cause of action” means every fact 
whith, rf traversed, had to be proved by 
the ‘plaintiff in order to support his right, 
to the judgment of the Court. The observa- 
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tions of the Privy Council make it clear 
that the words “if traversed” do not refer 
to any probable defence that may be 
taken in the written statement or the 
counter. Allegations made in the plaint 
have to be scrutinised to determine if any 
of the facts stated therein are required to 
be proved if traversed for giving a judg- 
ment in the case and it is to be seen whe- 
ther any limb of the bundle of facts is 
available or detected or found in a parti- 
cular place where the suit is filed (See 
S. P. Gahtavat v. Principal, Regional 
Engineering College Warrangal, (1977) 2 
Cut WR 874). The Supreme Court in 
Bhagwandas Goverdhandas Kedia v. Gir- 
dharlal Parshottamdas and Co., AIR 1966 
SC 543, has held that in a contract there 
must be intent to accept and some exter- 
nal manifestation of that intent by speech, 
writing or other act, and acceptance must 
be communicated to the offeror, unless he 
has waived such intimation, or the course 
of negotiations implies an agreement to 
the contrary. Acceptance and intimation of 
acceptance of offer are, therefore, both 
necessary to result in a binding contract. 
Cause of action arises at the place where 
offer is accepted. 


5. P. W. 1 was the Secretary of the 
plaintiff. According to him, Ext. 1 is the 
memorandum of preliminary negotiation 
and thereafter the defendant sent the 
contract form to the plaintiff at Bhubanes- 
war and he signed the document on behalf 
of the plaintiff at Bhubaneswar. This 
document was sent along with a forward- 
ing letter to the defendant. He also states 
that payment for the supply was to be 
made at Bhubaneswar, and in fact some 
payments have been made by the defen- 
dant to the plaintiff at Bhubaneswar. He 
has been cross-examined by the defendant, 
but nothing has been brought-out in his 
cross-examination-to dislodge the afore- 
said facts. D. W. 1 has been examined on 
behalf of the defendant. This witness ad- 
mits that the draft copy of the contract 
was sent by her along with a letter and 
the plaintiff signed the contract and re- 
turned the same to the defendant. The con- 
tract was signed subject to certain con- 
ditions laid down in the forwarding letter 
Ext. C. She asserts that the contract was 
concluded at New Delhi by accepting the 


offer, as laid down in the covering letter,. 


but in the cross-examination she has- ad- 
mitted that the plaintiff signed the con-. 
tract before the- same was sent to the de- 
„fendant along with. Ext.. ©. 
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The aforesaid facts would show that 
the contract was sent by the defendant to 
the plaintif and it was signed by the 
plaintiff at Bhubaneswar. There is no dis- 
pute about this fact. It-is contended by 
the defendant that as a forwarding letter 
was sent along with the signed contract, 
it would be deemed that the contract was 
complete, after the suggestions made by 
the plaintiff were accepted by the deten- 
dant. From Ext. C it appears that some 
modifications and suggestions were made 
relating to payment of sales tax, There is 
no material on record to show that these 
were at any time accepted or embodied in 
the contract. In the written statement, it 
has not been averred by the defendant 
that there was no concluded contract after 
the signature of the plaintiff in the con- 
tract form. From the evidence of the 
aforesaid two witnesses, it is clear that 
there was preliminary negotiation at New 
Delhi and the agreement was sent by the 
defendant to the plaintiff and the latter 
signed the same at Bhubaneswar. This 
would show that the acceptance of the offer 
was made at Bhubaneswar and, as such, 
the cause of action also arises at Bhu- 
baneswar. In this respect, I do not find 
any illegality in the findings of the trial 
Court that part of the cause of action arises 
at Bhubaneswar. 


6. There is another aspect of the 
matter, in Civil Revision Nọ. 510/77 this 
Court directed the trial Court to take evi- 
dence relating to jurisdiction of the Court. 
In his evidence, P. W. 1 has stated that 
the payment was to be made at Bhubane- 
swar and, in fact, a part payment has also 
been made at Bhubaneswar. The trial 
Court has held that the cause of action 
also arises within the jurisdiction of the 
Court where the payment is to be made. 


In S. P. Consolidated Engineering Co. 
(P) Ltd. v. Union of India, AIR 1966 Cal 
259, it has been held: 


“The English Common Law Rule that 
‘a debtor must seek the creditor’ is uni- 
versal in its application, since it is found- 
ed on justice and equity. It is surely not 
a technical rule of English Law, wrongly 
made applicable to India. It is beneficent 
rule, inflexible and is of universal appli- 
cation. The rule cannot be said to be 
nothing more than a presumption, rebut-. 
table by contrary evidence. When there is 
evidence to indicate the place where the 
parties “to a contract intended that the 
debt was payable, then the Court will 
hold that such place of payment has been 
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indicated in the contract itself, though: not ` 


expressly but by implication. The oceasiom 
for applying the rule, as a rule of justice. 
equity and good conscience, would arise 
only when. the. Court finds that: no place 
of. payment: is expressly stated in. the con~ 
tract nor is it possible to find such place 
of payment indicated in the contract by 
‘necessary implication, on the relevant evi- 
dence on. record. There is no. scope for the 
application of the rule in cases: where the: 
Court. can find. on construction a positive 


or a negative intention as to: the place of 


payment -— Positive.intention to pay not: 
at the creditor’s place, as for ‘example, 
where the debtor bank or company, to the 
knowledge of all, pays its. debt to: the cre- 
ditors .at. its. place of business. or negative: 
intention when the creditor resides outside 
the realm. In the latter case, the Court: 
will hold. that by necessary implication 
there was no duty on the debtor to find 
out the creditor outside the realm and. in 


consequence the debt is payable not. at the: 


_ ereditor’s. residence or place of business: 
but at the debtor's. The question becomes 
important for the purpose of determining: 
the jurisdiction of. the Court and: for such 
“purpose the residence or place of business! 
of a foreign creditor is irrelevant.” 


7. When there is direct and unchalleng- 
‘ed evidence on record that payment is to 
be made at: Bhubaneswar and . actually 
part payment has: been made at Bhubanes- 
war, the cause of action 'also arises partly 
within the jurisdiction. of the Court at. 
Bhubaneswar. In, this respect also . the 
findings. of the trial.Court cannot be in- 
terfered with. . 

‘8 On the aforesaid analysis, I hold that 
fhe order of the trial Court does not 
amount to exercise of jurisdiction illegally 
or with material irregularity. 

9. In the result, the revision. fails and 
is accordingly dismissed with costs.. Hear- 
ing fee is assessed at Rs. 100/-. 

Revision dismissed, 
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P. K. MOHANTI AND N. K. DAS, JJ. 


Hari Charan Das Babaji, Petitioner v. 


Adhikari Baishnab Charan Das. and others, 
Opposite Parties. ' 


Original Jurn. Case Nos. 702 and 1000 of 
1977, D/- 12-11-1980. 


Orissa. Hindu. Religious Endowments, Act. 


(2 of 1952}, Ss. 30. (1), (3); 41 (1) (o = 
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Hari Charan Das v. Baishnab Charan :Das. 


A. L R. 


Succession: to hereditary trusteeship — 
Individual claim — Commissioner has no. 
power to decide such claim — S. 41 (1) ()s 
not. attracted, 

‘The Assistant Commissioner can- 1 decide 
only whether the trusteeship in relation: to 
a temple is hereditary: or not.. But neither 
the Commissioner nor the Assistant Com- 
missioner has any jurisdiction to decide 
whether a. particular person is entitled to 
succeed: to the hereditary trusteeship. Con- 
ditions precedent for exercise of power: 
under Section. 30 (3) pointed. 

(Paras 11, 13} 

The provision: in S. 30: (1) is only declara- 
tory of the hereditary right. It does not 
invest. the Commissioner with the power 
to decide individual claim of hereditary 
trusteeshtp.. (Pare 12} 

G. Rath, R. K. Rath and N. C. Panigrahi, 
for Petitioner: S. Mohanty, A. S. Naidu and 
P. Mohanty, for Opposite Parties.. 

P. K. MOHANTI, J.:—- Challenge in 
these two writ applications is to' an order 
of the learned Commissioner of Endow- 
ments deciding a dispute regarding succes- 
sion to hereditary trusteeship of a temple 
under the provisions: of S., 30. of the Orissa 
Hindu Religious Endowments Act, 1952 
(hereinafter referred to as the ‘Act’). Both 
the writ applications have been heard 
together and will be disposed: of by this: 
common judgment. 

2. Admittedly, the institution of Shri 
Jagannath and Shri Gopinath Mahaprabhu: 
aft Mathura under Kodala Tahasil in the 
district of Ganjam is a temple managed 
by hereditary trustees. One Rama Krushna 
Das was the hereditary trustee of the 
temple and after his death, his chefa 
Banamali Das) beeame fhe hereditary: 
trustee. Banamali Das by a document 
dated! 18+3-I977 nominated the petitioner 
as' his chela. But by a subsequent docu- 
ment dated 5-3-1973. he eancelled. the 


nomination. He died on 21-12-1974. After 


his death, a dispute arose between the peti- 
tioner and O, P. Nos. 1 and 2 as to the 
succession to the- hereditary trusteeship: 
of the temple. The petitioner filed 'a peti- 
tion for declaration that he was entitled 
to succeed to fhe hereditary trusteeship. 
O: P. No: | Baishnab Charan Das and 
O. P. No. 2 Ramananda Das also filed 
similar petitions. The learned’ Commis- 
sioner of Endowments; after hearing the 
parties, accepted fhe claim of ©: P, No. I 
Baishnab Charan Das to succeed.to the 
office of the hereditary trustee of the in- 
stitution. Aggrieved by this order, the 
petitioner has come up. to this Court, 
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3. It is urged on behalf of the . peti- 
: tioner that under sub-sec. (3) of S. .30 of 
the Act when a permanent vacancy oc- 
curs in the office of the hereditary trustee 
and there is'a dispute regarding right of 
succession to the office, the-Commissioner 
_is empowered only to appoint a fit person 
to discharge the functions of the trustee of 
the institution until another ‘hereditary 
trustee succeeds to the office and that he- 
has no jurisdiction to decide the claim of 
hereditary trusteeship. Thus, the order of 
‘the learned -Commissioner is attacked as 
being contrary:to Jaw and without eae 
tion. 


4. The stand -taken by 0. P. No. 1 
‘Baishnab Charan Das is that under S. 30 


(1) of the Act, the Commissioner is entitl- 
ed to determine and recognize, on. the 
death of a hereditary trustee, who is next 
in the line of succession and as such en- 
titled to succeed to the office of -hereditary 
trustee O. P. No. 2 Ramananda Das took 


the stand that a person claiming to be the. 


hereditary trustee can ‘establish his right 
in a Civil Court by a civil suit and the 
writ application is not maintainable. 


5. The question that -arises for -con- 
sideration in both the writ applications is 
whether the Commissioner in exercise of 
his jurisdiction under.S. 30 of the Act can 
‘decide the individual claim. of hereditary 
-trusteeship. .- i 

6. Section 30 of. the Act runs às fol- 
lows :— i 


- “30. Filling up of vacancies in the office 
of hereditary trustee :— : a 
(1) When a permanent vacancy occurs in ` 
the office of the hereditary trustee of such 
religious institution, the next in the line 
.of succession shall be entitled to succeed to . 
‘the office. , 


_. (2) When a temporary vacancy occurs in 
each an office by reason of the suspension 


of the hereditary trustee under sub-sec- `. 


tion (1) of S. 28 or by reason of his .ceas- 
ing to hold office under the proivsions of - 
.5..29, the next in the line.of succession 
Shall be appointed to discharge the func- 
tions of the trustee until his - -disability 
‘ceases, 


(3) When a permanent — 


is a dispute respecting the right of. suc- 
cession to the office, or when such ‘vacancy ' 
cannot be filled’ up immediately or when 
a hereditary -trustee is minor and has no 
‘legally constituted guardian fit and willing- 
to act as such or there is a dispute respect- 
ing the person who is. entitled to act as / 
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or temporary - 
vacancy occurs in such an office and there . 
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.such guardian, the Commissioner may, ap- 
‘point a. fit person to ‘discharge the func- 
tions of the trustee of. the institution until 
‘the disability of. the ‘hereditary trustee 
ceases. or .another hereditary trustee suc- 
“ceeds to the office or for such shorter 
termas the Commissioner may direct. The 
Commissioner shall have power fo remove 
such interim trustee for the reasons speci- 
fied in Section 28. 

Explanation :— In danaro any appoint- 
ment under this :sub-section the Commis- 
` sioner, shall have due regard to the claims 
of members of the family, if any entitled 


_ to the succession. 


(4). Nothing in this section shall affect 
the right of any person aggrieved by an 


«order of the. Commissioner under sub-sec- 


tion (3) to establish the right to hold office 
of the hereditary trustee in a Court of 
law: 


= Provided.that such ‘Court shall have no 


power to stay the operation of the order 
of the Commissioner, pending the disposal 
‘of the suit or-other proceedings in relation 
thereto.” l 


To The legal position is well settled 
that a right to succeed to a hereditary 
office is a right to property. A claim to 
such a right is normally cognizable by a 
civil Court unless that jurisdiction is taken 
away by statute either expressly or by 
“necessary implication.. 


8. Section 73 of the Act provides: 
"73. Bar of suits in respect of ad- 


‘ministration of religious institution :— 


_(1) No suit or other legal proceeding 


"in respect of the administration of a reli- 


gious institution or in respect of any other 
matter..on dispute for determining or de- 
ciding which provision is made, in this Act | 
shall be instituted in any Court of Law, ` 
except under, and in conformity wat the 
provisions of this Act. ; 

(2) Nothing ` contained ‘in this section 
~ghall affect, the right of the’ trustee. ap- 
pointed under the Act of a. religious in- 
stitution to institute a-suit to enforce the 
pecuniary or property rights of the in- 
stitution ‘or the rights or such institution 
“as a beneficiary.” 


‘9. The bar” imposed e Section ‘73 
‘would, thus, apply for determination by 
a civil Court of any dispute for determin- 
‘ing and deciding’ © which a provision. has 
Peen made in. the Act. 
` 10. Section 41 of the Act specifies the 
disputes: which can be decided by the au- 
thorities under the Act. According to sub- " 
section (1) (c) of this section the Asst, 
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Commissioner is empowered to inquire into 
and decide a dispute as to whether 4 
trustee holds or held office as a hereditary 
trustee. It does not expressly or implied- 
ly provide for the determination of a dis- 
pute of the kind raised before the learned 
Commissioner, that is, the claim to succeed 
to the office of hereditary trustee. If Sec- 
tion 41 had been meant by the legislature 
to include a dispute of the present nature 
also, that is, a dispute respecting the right 


to the succession of office, the language of 


S. 41 would have been different. 


11. If the dispute is whether the office 
of a trustee of a given religious institution 
is hereditary it would certainly come 
within the ambit of S. 41 (1) (c). But a 
dispute between rival claimants to succeed 
to the office of the hereditary trustee is, 
in our opinion, outside the scope of Sec- 
tion 41 (1) (c). The Asst. Commissioner can 
decide only whether the trusteeship in 
relation to a temple is hereditary or not. 
But neither the Commissioner nor the 
Asst. Commissioner has any jurisdiction to 
decide whether a particular person is en- 
titled to succeed to the hereditary trustee- 
Iship. Since it is accepted that the office it- 
self is hereditary, the real dispute between 
the parties is who is entitled to hold that 
office. 


12. The jurisdiction of the Commis- 
sioner under S. 30 of the Act is oniy to 
make interim arrangement for the pre- 
servation of the endowment until the dis- 
pute regarding succession to the office of 
the hereditary trustee is decided in a pro- 
perly constituted civil suit. No doubt, sub- 
section (1) of S. 30 provides that when 
a permanent vacancy occurs in the office 
of the hereditary trustee of a religious 
institution, the next in the line of suc- 
cession shall be entitled to succeed to the 
office. In our opinion, this'is only de- 
claratory of the hereditary right. It does 
not invest the Commissioner with the 
¡power to decide the individual claim of 
hereditary trusteeship. 


13. Two essential conditions are to 
exist before the jurisdiction under S. 30 
(3) is invoked by the Commissioner. These 
are: (1) a vacancy must occur in the 
office of the hereditary trustee and (2) 
there must be a dispute respecting the 
right of succession to such office. Ad- 
mittedly the vacancy that arose in this 
case was a permanent one and there 
was a dispute as to which of the 
rival claimants was entitled to suc- 
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ceed. The Commissioner was not com- 
petent to go into the question as to 
which one of the rival claimants is entitl- 
ed to succeed. There is no dispute that the 
office is hereditary but the dispute is who 
should succeed to that office. S. 30 pro- 
vides for interim arrangement being made _ 
by the Commissioner till the dispute over 
succession is decided. The appointment of a 
fit person is made under S. 30 of the Act 
only to safeguard the interests of the in- 
stitution. The learned Commissioner of 
Endowments acted without jurisdiction in 
deciding the individual claims of the rival 
claimants to succeed to the office of the 
hereditary trustee. In our opinion, such a 
dispute could not be entertained by the 
Commissioner. Instead of appointing a fit 
person to discharge the functions of a 
trustee, the Commissioner proceeded to 
decide the dispute asto who was entitled 
to succeed to the trusteeship. 


14. Mr. S. Mohanty, the learned coun- 
sel appearing on behalf of the opp. parties 
submitted in course of his argument that 
the Commissioner while deciding the fit- 
ness of the person to be appointed under 
Section 30 has to consider whether such 
person is the next in the liné of succes- 
sion and accordingly in the present case 
the Commissioner bas merely recognized 
the ©. P. No, 1 as the next in the line 
of succession. It may well be that the 
Commissioner before appointing a fit per- 
son under S. 30 may have to tentatively 
decide whether the person to be appointed 
is a stranger or is the next in the line 
of succession. But in this case the Com- 


missioner appears to have decided the 


competing claims and arrived at the con- 
clusion that the petitioner is entitled to 
succeed. Instead of appointing a fit person 
to discharge the functions of a trustee, the 
Commissioner has accepted the claim of 
O. P. No. 1 to succeed to hereditary 
trusteeship. Since there is a dispute re- 
garding the right of succession wherein 
question regarding validity of the deed of 
cancellation executed by Banamali Das has 
to be decided the Commissioner has no 
power to decide that question. We make it 
clear that the jurisdiction to decide the 
dispute regarding succession is with the 
ordinary civil Court of the land and not 
with the Commissioner. 


15. In view of our foregoing conclu- 
sions, we quash the order of the learned 
Commissioner and call upon him to. ap- 
point a fit person to discharge the func- 
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tions of' a' trustee until another hereditary 
trustee succeeds to the office. Both the 


writ applications are allowed with costs. 


against O. P. No. 1 only. Hearing fee is 
assessed at Rs. 100/-. 
DAS, J.:— I agree. 
Petitions allowed. 


AIR 1981 ORISSA 81- 

R. N. MISRA AND N. K., DAS, JJ. 
” M/s Health Stores and others, Peti- 
tioners v. Musamat Rahima Bai and 
others, Opposite Parties. 

Original Jurn. Case No. 429 of 1978, 
D/- 15-9-1980." ` 


_ Orissa House Rent Control Act (31 of 
1958), Sec. 7 — Suit. for eviction — Bona 
fide requirement — Burden to establish 
same is on landlord. 


Where eviction of tenant on ground of 
bona fide requirement was sought with 
reference to specific business, the order 
of eviction would be liable to be set aside 
when the same was passed by laying the 
burden of proving the non-existence of 
requirement on the tenant. . (Para 6) 


In a suit for eviction on ground. of 
bona fide requirement, burden lies on the 
landiord to establish . existence of. bona 
fide’ requirement. 


N. Mukherjee, for Petitioners: S. K. 
Dey, for Opposite Parties. 


`” R. N. MISRA, J.;— This is an applica- 
tion under Article. 226 of the Constitu- 
tion for a writ of certiorari and challenge 
- is to. the order of eviction passed by the 
Controller and upheld in appeal. 


2. M/s. Health Stores is a registered 
partnership firm of which the other peti- 
‘fioners are partners. Opposite Party No. 1 
is. the landlady of the premises located 


within the town of. Cuttack of which the ' 


firm is a monthly tenant..The tenancy be- 
gan.with a rent of Rs.-90/- in the year 
1958 which was enhanced- to Rs. 120/- 
and ultimately to Rs. 146/- per month. 
Opposite party No. 1 started a proceeding 
under Section 7 of the House Rent Con- 
trol Act in H. R. C. Case No. 59 of. 1976 
alleging that the tenancy was: for open- 
ing of a shop, but the premises was being 
used'as a godown as a_ result of: which 


the same was being damaged: the land- 


*Against order of B. N. Misra. Chief Judl. 
Magistrate, Cuttack. D/- 13-1-1978.- 
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. “wis, Health Stores” v. 


(Para 6) 
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lady’s son: wanted to run his own busi- 
ness in the disputed premises and as such 
the house was required in good faith for 
occupation of a member of her family. 
On behalf of the tenant, both the pleas 
were denied. It was pointed out that the 
cisputed premises was of the size of 28 
feet x 12 feet. The firm had already been 
running a shop in the name and style of 
M/s. Health Stores on the opposite side of 
the premises intervened by the munici- 
pal road and the tenancy was for the 
purpose of,storing articles to be sold in 


‘the shop. There was no deviation in the 


purpose of the tenancy. It was also plead- 
ed that the landlady’s son was a teen-ager 
continuing studies and there was, there- 
fore, no bona fide in the claim of 
personal requirement. 

In the proceedings before the Control- 
ler, three witnesses in all were examined 
on behalf of the landlady and the tenants 
examined one of them. The landlady did - 
not examine herself. P. W. 1, her 
husband, and P. W. 2, her son, were, 
however, examined. - The landlady also 
examined another tenant of hers as 
EF. W. 3. a 

The Controller by his order dated 28th 
April, 1977, did not accept the landlady’s 
story that.the tenanted premises was 
meant for location of a shop and there 
was deviation of the agreement in utilis- 
ing it as a godown. He also did not find 
any damage to the premises. He, how- 
ever, accepted the plea of bona fide re- 
quirement and directed eviction. 

' The appellate authority sustained the 
order of eviction by his decision dated 
13th of January, 1978. The order of evic- 


tion as upheld in appeal is assailed in 


this application. 

3. Mr. Mukherjee for the petitioners | 
contends inter alia ;— 

(i) P. W. 2. was not a member of the 
family of the landlady and, therefore, the 
application was ‘not maintainable under 
Section 7 (4) of the Act. 


(ii) There was no clear plead- 
ing- as to the bona fide re- 
quirement. The statute is in- 


tended to protect the tenant from. evic- 
tion. It was the obligation of the land- 
lady to establish bona fide requirement 
by appropriate pleading and adequate 
évidence, The landlady has failed to esta- 
blish the same. Adverse inference should 
have been’ drawn for the non-examina- 


tron of the representative of Metalex. ` 


~ 4. In the application for eviction? the 
landlady. had described P. W. 2 as her 


w 
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con. P. W. 1 also referred to P. W. 2 as 
his son, but for the first time P. W. 2 in 
his cross-examination admitted that P. W. 


1 was not his natural father. As it ap- - 
pears, P. W. 2 is the son of the landlady 


through a former husband. Mr. Mukher- 
jee strenuously contended before us that 
P W. 2 would not be a member of the 
family of the landlady. This plea had 
not been raised in the written statement, 
nor was the question canvassed either in 
the original forum or before the appel- 
late authority. This seems to’ be a con- 
tention raised for the first time in the 
writ application. Section 7 (4) of the Act 
provides :— 

“The landlord may, subject to the pro- 
visions of this Act, apply to the Control- 
ler for an order directing the tenant to 
put him in possession of the house, if he 
requires the house in. good faith for the 


occupation or use of himself, any mem-/ 


ber of his family or of any person or 
persons for whose benefit the house is 
held by him.” 


It is conceded by Mr. Dey for the oppo- 
site parties that unless P. W. 2 would be 
a member of the family of the landlady, 
sub-section (4) would have no applica- 
the application for eviction 
would not be tenable. There is no dispute 
that P. W. 2 is the son of the landlady 
through her former husband. According to 
Mr. Mukherjee, P. W. 2 would not be a 
member of the family of the landlady. 
No direct authority has been placed be- 
fore us to’support such a proposition. 
Admittedly, under.. the Mohammedan 
Law, P. W. 2 would be an heir of * the 
Jandlady. There is direct blood relation- 
ship between the landlady and P. W. 2 
he having been born out of her womb. Mr. 


` Mukherjee has failed to produce any 


authority to support his proposition that 
in a set of facts like the one before us, 
FE. W. 2 would not be a member of the 
family of the landlady. We are, there- 
fore, not inclined to entertain this plea. 

5. Admittedly the landlady has seve- 
ral premises in the locality which have 
been rented out to different tenants. AS 
it appears, some of 


mencement or during the pendency of 
this proceeding. The landlady did not put 
P. W. 2 in possession of such premises for 
his business venture. The evidence as to 


. the point of time of vacancy is not very 


positive and clear: besides, it has been 
the consistent view of this Court that 


“which would be an appropriate premises. 


` M/s. Health Stores v, Rahima Bai : 


_ mained. In Ext. 1, 


the other prémises. 
had fallen vacant either before the com-” 
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for the landlord is a matter exclusively 
left to him to decide and it would’ become 
difficult for the Controller to determine 
such a dispute, We are, therefore, not in- 
clined to accept the submission of Mr. 
Mukherjee that the application for evic- 
tion should have failed on the ground 
that other ‘premises were lying vacant 
when the landlady was pressing for evic- 
tion of the petitioners from the present 
premises. . 


6. The next question tor considera- 
tion is as to the bona fide requirement of 
the premises. The appropriate . plea in, 
support of the ground for eviction is to 
be found in para 3 (d) of the applieation, 
where it was stated :— 

‘ “The petitioner’s son Khalid Mohammad 


wants to start a busines of his own and 
for the said purpose the scheduled pre- 


_mises are required in good faith for the 


use of the petitioner’ s son.” 


No details were obviously given as to the 
businéss proposed to be set up by 
Khalid. Khalid has given his age as 20 on 
11-4-1977. The application was filed on 
gist May, 1976.. Khalif was, therefore, 
hardly 19 years of age when the-applica- 
tion was filed. That the prémises was 
necessary for locating a -dealership busi- 
ness'of Metalex Industries was not dis- 
closed in the petition for eviction.” For 
the first time, P. W. 2 stated about it in 
his deposition. He also proved a letter 
dated 17th March, 1975, stated to have 
been written by the Metalex Industries 
to him. By then Khalid was hardly 18. 
Though P. W. 2 has stated that one Jag- 
dish Lal was the proprietor of Metalex 
Industries, no such person has been exa- 
the letter, one of the 
requirements indicated is that there 
should be show-room facility with an 
area of 500 square feet or above. 
Admittedly, the premises in ques- 
ton affords. accommodation of hardly 340 
square feet. In para 16 of the Controller's 
order, this fact- has been taken note of 
and the learned Contr6éller has stated :— 

"aP. W. 2 categorically states that he 
informed the exact space area after re- 
ceipt of Ext. 1. Though the Metalex has 
not replied in writing Sri J. Lal toid him 
that the house to be vacated with Rup- ` 
ees 15,000/- would enable to obtain 
agency from the firm. Since Sri Lal is © 
the proprietor of the firm. he did not 
insist to give a‘letter in writing to that 
effect. It is not the case of the opposite 
party that he does not know Mr. Lal. 
©. P. W. 1 states’ that Sri Lal is known. 
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to him. He has (should’ have) very well 
contradicted P. W. 2 by examining Sri 
Lal. No attempt has been made to esta- 
blish by opposite parties that if the area 
is less than 500 square feet in no circum- 
stances Metalex would have given the 
agency. In absence of such categorical 
statement, I have no ground to believe 
(sic) the testimony of P, W. 2 on this 
point.” 
The appellate authority did not pointedly 
examine this aspect of the matter and 
remained content by saying that :— 

“... Thus, from the evidence of P. Ws. 1 
and 2 it has been satisfactorily proved 


that P. W72 wants to start a business for - 


which the suit house is required. The 
learned Controller. who had seen the 
witnesses depose hfs believed the evi- 


dence of P. Ws. 1 and 2 regarding the- 


bona fide requirement of the suit house 
by the respondent and I agree with him, 
From the materials on record it has been 
proved that P, W. 2 has taken all reason- 
able steps for starting the business. He 


wants to take the dealership of Metalex 


Industries which is evident from Ext. 1, 
It is quite likely that after getting ac 
commodation he will apply for Bank 
guarantee, Without suitable accommoda- 
tion it is not wise to apply for a Bank 
guarantee since he has to pay interest... 
Burden lies on the landlord to establish 
existence of bona fide requirement. As 
already pointed out, Lal of Metalex Indus- 
tries has not been examined. The letter 
clearly indicated that for taking a dealer- 
‘iship of Metalex Industries, 
built-in-area of 500 square feet or above 
was necessary, No letter has been pro- 
duced by the landlady that less than 500 
square feet would also be adequate for 


the purpose of the new business. Since 


terms had been offered under Ext. 1 in 
writing it should have been the duty of 


the Controller to look for: documentary _ 


evidence altering the terms or at least to 
look for a representative of the Metalex 
Industries to support the stand of the 
landlady. ‘The Controller clearly went 
wrong in placing the burden on the 
tenant to establish the negative by exa- 
mining Lal of Metalex Industries that 
the version of P. W. 2 about the oral re- 


presentation of Lal was not true. The ap- ` 


pellate authority did not examine the 
relevant aspect of the matter. to find out 
whether the plea of P. W,2 was ac 
ceptable, Since the alleged bona fide re- 
. quirement was with reference to a spe- 
cified business, the appellate authority 


Khedu Gountia v. State > 1g 


a minimum’ 


D/- 3 


Ori. 83 
should. have examined this aspect of the 
matter to find out -whether the plea of 
bona’ fide - requirement - had been made 
out, 

If the protection ides the Act was not 
available, the tenant could’ be evicted at 
the choice of the landlord. Legislative 
intention behind the protecting Act is to 
afford protection against eviction. The 
burden, therefore, lay on the landlord to 
Satisfy the Controller that he should 
pass an order of eviction by waiving the 
protection granted by statute. This had 
to be discharged by the landlord and not 
by the tenant... 


Mr. Mukherjee_also contended that the 
underage of P. W. 2 and the feasibility 
of a business being started by him was a . 
feature which should have been taken in- 
to account by the Controller as also the 
appellate authority. Since we are pro- 
posing to remit the matter to the appel- 
late authority for a fresh disposal of this 
aspect of the matter, we express no opi- 


. nion and would leave it to Mr. Mukher- 


jee to canvass that before the appellate 
authority. 


7. The writ application succeeds. The 
impugned appellate decision is quashed 
and the matter is remitted to the Chief. 
Judicial Magistrate of Cuttack ,constitut- 
ed as the appellate authority under the 
House Rent Control Act for a fresh dis- 
posal of the appeal. The only question: 


‘which shall be examined by the appel- 


late authority on the materials already 
existing on record is as to whether the 


` bona fide necessity as claimed by the 


landlady has been established in accor- 

dance with law, so as to justify an order 

of eviction. The appellate authority shall ` 

dispose of the appeal expeditiously. 
Costs shall. abide the event, 

DAS, J:.— I agree, l ; r 

. Petition allowed, 


AIR 1981 ORISSA 83 
R. N. MISRA, C. J, 
Khedu Gountia and others, Petitioners 


v. State of Orissa and others, Opposite 
Parties, 


Civil Revns, Nos, 375 and 376 of 1978, 
3-3-1981," 

(A) Orissa Estates ‘Abolition Act (1 of 
1952), Sec. 31 (1) — Publication of com- 


"From a common order of S. M. B. Bux > 
ney, Member, Board of Revenue, Orissa, 
Dj- 20-7-1978, 
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pensation assessment roll — Registered 
notice of publication: not. given to inter- 
mediaries —- Re-opening of case by Com- 
pensation Officer — Proper. (Para 2) 


(B) Orissa Estates - Abolition Act ‘(1 of 
1952), Sec. 31 (1) — Compensation — 
Draft assessment roll — Default in its 
publication — Application for re-opening 
of case — Compensation Officer vacati 
previous assessment and ordering fres 


assessment -- Respondent not chaileng- 
ing the order — Determination of com- 
pensation subsequently — Challenge to 


crder of compensation, Re-opening of 
case — Not questionable, ' (Para 2) 

S. S. Basu, for Petitioner: Standing 
Counsel, for Opposite Parties, 


ORDER :-—.The petitioners and oppo- 
site parties 2 to 19 were ex-intermedia- 
ries of two villages which constituted es- 
tates. The two villages vested in the 
State of Orissa under the Orissa Estates 
Abolition Act on 1-4-60. Compensation 
Case No. 293 of 1962 and Compensation 
Case No. 259 of 1962-63 were registered 
ənd compensation was assessed. The as- 
sessed compensation amounts were depo- 
sited in the treasury as revenue deposit.in 
1967. The petitioners and opposite parties 
2 to 19 contended that there was no due 
publication of the assessment roll as re- 
quired u/s, 31 (1) of the Estates Abolition 
Act. Therefore, they were not bound by 
‘the compensation determined by the 
Compensation Officer. An application was 
filed before the Compensation Officer for 
reopening the matter from the stage of 
publication of the draft assessment rolls. 


On 2-2-74 the Compensation Officer held’ 


that the draft assessment rolis were serv- 
ed on the intermediaries and as there was 
a bona fide mistake in finalising the as- 
sessment rolls de novo publication of the 
draft assessment rolls should be made 
and he directed service of a copy on all 
the ex-intermediaries u/s. 31 (1) of the 
Act. Draft assessment rolls of 1964 and 
1966 were again published and objections 
were filed to the said draft assessment 
rolls. On 4-3-75 the Compensation Officer 
determined the compensation for the two 
villages. The State preferred an appeal 
against the order „dated 4-3-75 and the 


Collector held that. the Compensation Of-. 


ficer had no authority: to reopen the 
cases and allowed the appeals. Second 
Appeals were carried to the Board of 
Revenue against the reversing decisions 
cf the Collector by the petitioners, and 
on 20th July, 1978 the second appeals 
have been dismissed. This is how these 
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two Civil Revisions -have been filed 
u/s- 32-B of the Estates Abolition Act, 


2. Mr. Basu, thè learned -counsel for 
the petitioners, in support of the peti- 


.tions raises two contentions, namely-—— 


l (i) Section 31 (1) of the Estates Aboli- 
tion Act requires that at the time when 
draft publication is made of the assess- 
ment roll, notice thereof shall be given 
by registered post with acknowledgment 
due to the intermediaries. Admittedly, 
this has not been done and the Collector 
as also the Member, Board of Revenue 
have tried to meet this default by saying 
that the ex-intermediaries knew about 
the developments. The evidence regard- 
ing knowledge is also not clear., 

(ii) The next contention of Mr. Basu is 
that on 2-2-74 the Compensation Officer 
had vacated the draft assessment rolis 
and had required fresh assessment to be 


made. No challenge was laid against that 


order, Once that order was allowed to 
become final, it was not open in the chal- 
lenge to the order dated 4-3-75 to ques- 
tion the reopening. At the most, the 
quantum of compensation could have 
been assailed in appeal by the Collector. 


Both the points seem to be weighty 
and neither the Collector nor the Board 
oi Revenue has pointedly dealt with 
them. In the circumstances, I accept the 
revision petitions, vacate the orders of 
the Collector and the Member, Board of 
Revenue passed in appeals and restore 
the orders of the Compensation Officer. 


3. Both the Civil Revisions are allow- 
ea. There would be no order far costs. 


Revision allowed. 


w 


AIR 1981 ORISSA 84 
R. N. MISRA,.C. J. AND B. N., MISRA, J. 


M/s. The Cure, Petitioner v. State of 
Orissa and others, Opposite Parties. 


Original Jurn, Case No. 16 of 1981, D/- 
5-3-1981. 


(A) Drugs and Cosmetics Rules (1945), 
R. 64 (2), Proviso — Constitution of India, 
Article 226. — Petitioner firm carrying 
on business as Druggist and Chemist — 
Application by firm for, renewal of 
licence — Notices of show canse to firm 
by licensing authority to suspend ‘and 
cancel licence — Suspension and sub- 
sequent: refusal to grant renewal of 
licence without giving opportunity to be 


CY/DY/B614/81/SAD/SNV .. ... a 


4 


1981. 
heard —~ Violation of. pnpa of na- 


tural justice, ta NE 
The petitioner=firm carved: ‘on ‘busi- ` 


ness as “Druggist and Chemist in- a ren- 
ted premises belonging. ~to.. the. Urdu, 
Library. Before the expiry of the licence . 
the petitioner firm applied for renewal 
of licence three times. Drugs Inspector 
inspected the premises and- notices of. 
show cause were served to the petitioner, 
for taking action for violation of Drugs 
and Cosmetics Rules, 1945 and to suspend 
and cancel the licence. 


Order suspending licence. and - 
sequently refusing to grant 
of licence was passed by -~ the 
licensing . authority on the ground 
that the firm was not a fit person to 
whom such licence could be issued with- 
out giving opportunity to be heard to 
the petitioner firm, 


Held that principles of natural justice 
were violated as the petitioner firm was 
not given opportunity of being heard at 
the time of refusal to grant renewal of 
licence after serving show ‘cause notices. 

According to the proviso to Rule 64 (2) 
of Drugs and Cosmetics Rules, 1945 the 
licensing authority may refuse to grant 
or renew a licence if it is satisfied that 
by reason of his conviction of an offence 
under the Act or Rules, or previous can- 
cellation or suspension of any licence 
granted thereunder, the applicant is not 
a fit person to whom a licence should be 
granted, The proviso does not require 
the licensing authority to give an op- 
portunity to the licensee to show cause 
or to represent his case before the re- 
fusal to renew his licence. But -when 
suspension is to be directed show cause 
is contemplated which is one of the 
canons of natural justice. As three show 
cause notices were served to the peti- 
tioner the principle that fundamentals 
of fair play require that concerned per- 
sons be given opportunity to represent 
their case was applicable. Therefore 
denial of an opportunity of being heard 
in consonance with the principles . of 
natural justice at the stage of refusal to 
grant renewal rendered the refusal a 
nullity. (Para, 5) 


(B) Drugs and Cosmetics Rules (1945), 
Rule 64 (2) — Cancellation of licence — 
Bias and mala fides -— Application for 
renewal of licence by firm — Eviction 
proceedings against firm — 
authority requiring petitioner firm to 
acquire letter of landlord as to subsis- 
tence of tenancy.— Letters of licensing 


sub- 
renewal 
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authority informing landlord that  rene- 


‘wal would. not. ‘be ` granted - unless” ap- 


plicant. produced consent. letter. from 
- landlord and subsequently also informing 


firm about- cancellation of licence — Bias 


and mala fide on part of authority must 


be. inferred z= (Constitution of ele 
Art, 226). ‘i 

Eviction E were pending 

against the petitioner firm carrying on 

business as Druggist and Chemist., 
when application of firm for 

renewal oof licence owas pending 

consideration. Licensing authority 

to whom the firm had applied 

for renewal of licence asked the firm 


to obtain letter of landlord in respect of 
subsistence of tenancy. The licensing au- 
thority wrote letter to ‘the landlord of 
the applicant informing him stat- 
ing that renewal of licence would not 
be granted to the petitioner firm unless 
it produced a satisfactory consent letter 
from him, i e., the landlord regarding 
subsistence of tenancy and by another 
letter the licensing authority informed 
the landlord about the rejection of - ap- 
plication for renewal of licence. 


Held that the ` petitioner: firm had 
cause for apprehension of prejudice, 
bias and mala fides, When the landlord 
and the petitioner firm were arraigned 
against each other the petitioner firm 
could not obtain a letter of consent from 
its landlord and the only inference that 
could be drawn from the letters of the 
licensing authority to the landlord was 
that the licensing authority allowed him- 


‘self to be influenced by the landlord to 


the prejudice of the petitioner firm on 


' extraneous - consideration, Case law dis- 


cussed, 


Cases Referred: Chronological 


AIR. 1979. SC 1725: (1979) 4 SCC 
1979 Tax LR 1180 

AIR 1978 SC 930: (1978) 2 SCWR 51 

AIR 1971 SC 40:1971 Lab IC 8 

AIR 1970 SC 150 


(Para 7) 
Paras 
121 : 


SJ 266, R. v. Gaming POTA 
AIR 1967 SC 1269 
AIR 1964 SC 72... ` 
1964 AC 40: (1963) 2 WLR 935 : (1963). 
All ER 66, Ridge v. Baldwin 5 


9 
3 
5 
D 
.(1970) 2 WLR 1009: (1970) 2 QB 417: 114 
a) 
7 
2 


' (1953) 1 WER 1150: (1953) 2 All ER 717 


Reg. v. Metropolitan Police Commis- 
sioner, Ex Parte Parker . 5 
1951 AC 66: 66 TLR (Pt. a 214, Nakkuda 
- Ali v, Jayaratne 5 


/ 
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P. C.. Misra, S, P, Misra and S, Latiff, 
for Petitioner; Addi. Standing Counsel, 
for Opposite Parties, 


B. N. MISRA, J.. The petitioner firm, 
M/s. The Cure, secured Drug Licences 
- Nos. CU 2255 WC and CU 2256 WC dated 
27-9-1978 and carried on its business as 
a’ Druggist and Chemist in a rented pre- 
mises at Mission. Road, Cuttack belong- 
ing to the Urdu Library. The date of 
expiry of the aforesaid Drug Licences 
was 31-12-1979. The firm had begun its 
business as a partnership firm with three 
partners, but after voluntary retirement 
of two partners, one after the other in 
1979 and 1980 respectively, the sole pro- 
prietor is carrying on that business in the 
name and style of the old licensee, His 
case is that the firm had applied for 
renewal of the ‘drug licence, | first on 
31-3-1979, while the partnership firm 
comprised of three partners, The firm 
again applied for renewal of the licence 
' on 31-8-1979, following the retirement 
of one of the partners from the partner- 
ship firm. ` After the firm became a pro- 
prietary concern, it, made: another appli- 
cation for renewal of the drug licence 


on 7-9-1980. The firm -continues to carry’ 


on its business in the same premises be- 
ing located in one out of the six shop 
rooms: which have been rented out to 
different persons for different business 
` purposes by the said Library. ‘The shop 
room of the firm. had been approved as 
a fit place for running of the drug shop 
and accordingly the licence had been is- 
sued to the firm in 1978. It is stated 
that the relationship between the firm 
and its landlord, the library, 
strained as the President of the library 
issued a notice to the firm on 24-9-1979, 
asking for delivery of vacant possession 
by 31-10-1979 on which date the, tenancy 
was to expire. It is alleged that the 
President of the library -harassed the 
petitioner-firm with threats of disconnec- 
tion of electricity on account of which 
the petitioner-firm instituted. Title Suit 
No. 170 of 1979 in the Civil Court where- 
in the petitioner-firm prayed for per- 
manent . injunction against the landlord. 
It is stated that an order of injunction 
was issued by the Civil Court. The Pre- 
sident of the library soon instituted a 
proceeding under Section 7 of the Orissa 
House Rent Control Act asking for evic- 
tion of the petitioner-firm from the shop 
room and the said case, which has been 
registered as H. R. C. Case No, 69 of 
1978, is pending disposal. In December, 
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1979, the Drugs Inspector (opposite party 
No, 4) inspected the premises of the firm 
and thereafter a notice was issued on 
17-3-1980 asking the petitioner-frm to 
show cause why action should not be 
taken against it for violation of the 
Drugs. and Cosmetics Rules, 1945 (here- 
after referred as the Rules) as per details 
given in the said notice vide an- 
nexure 1. The petitioner-firm did not 
give a reply to the aforesaid notice as, 
according to the Proprietor, Sk, Zaburul . 
Islam, he was ill, On enquiry from the. 
office of the licensing authority Sk, Islam 
learnt that the matter had been dropped. 
On 25-7-1980, the petitioner firm receiv- 
ed another notice asking it to show cause 
why its licence should not be suspended 
or cancelled on account of violation of 
the provisions of the Rules as per details 
given in the notice — vide annexure 2. 
‘The petitioner-firm submitted its show 
cause on 6-8-1980 — vide annexure 3, On 
22-7-1980, Sk, Islam met the Assistant 
Drugs Controller (opposite party No, 3) 
and the latter asked him to obtain a 
letter of consent from the landlord re- 
garding the fact that tenancy was sub- 
sisting. The petitioner-firm informed the 
licensing authority that in view of the 
pending eviction proceedings and the 
civil suit between the firm and its land- 
lord, it was not possible for it to obtain 
the consent of the landlord for con- 
tinuance of its tenancy and further 
pointing out that the firm was continu- 
ing in the shop room as a tenant — vide 
Annexure 4 dated 5-8-1980. It is alleged 
that on 5-9-1980, opposite party No. 3 
visited the shop room of the firm and 
thereafter the petitioner received an- 
other notice dated 19-9-1980 asking it to 
show cause why its drug licence should 
not be suspended or cancelled on ac- 
count of violation of the provisions of the 
Rules as per details given in the notice 
~~ Vide annexure 5. The petitioner-firm 
submitted its show cause — vide An- 
nexure 6. It is stated that on 24-9-1980, 
the petitioner-firm received the suspen- 
Sion order dated 19-9-1980 from opposite 
party No. 2 — vide Annexure 7, The 
licence of the petitioner-firm was sus- 
pended for a period of seven days with 
effect from the date following the date of 
receipt of the order, Another suspension 
order was passed by opposite party No. 2 
on 14-10-80 suspending the licence of the 
petitioner firm for a period óf ten days 
with effect from the date following the 
date of receipt of the order. It is alleged 
that this order had not been duly deliv- 
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ered to the petitioner-firm - which dis- 
covered its existence only 'on 9-11-1980. 
Finally the petitioner-firm received the 
order dated -1-11-1980 wherem opposite 
party No, 2 as the licensing ‘authority re- 
fused to grant renewal of lhecence. m 
favour of the petitioner-firm on the 
ground that the firm was not a fit person 
to whom such a licence could be issued 
— vide annexure 9. The petitioner-firm 
thereafter filed an appeal before the 
Government under Rule 66 (2) of the 
Rules, and the said appeal has been re- 
jected by Government order dated 29-12- 
1980 —- vide Annexure 12; 
in the writ petition that the licensing 
authority (opposite party No. 2} was 
biased against the petitioner and had 
jomed hands with its landlord who was 
interested in evicting the petitioner-firm 
from the premises and that its applica- 
tion for renewal of drug licence has been 
rejected on extraneous considerations. In 
support of. this allegation, the : petitioner- 
firm relies on Annexures 10 and11 Anne- 


xure 10 is a copy of the letter D/- 3-11-. 


1979 from the licensing authority to the 
President of the library wherein the li- 
censing authority has stated that the 
renewal application of the petitioner- 
firm beyond 31-12-1979 would not be 
considered unless the firm produced a 
satisfactory consent letter from its land- 
lord regarding occupation of the premises 
where the shop was functioning.. An- 
nexure 11 is a copy of the letter dated 
3-12-1980, wherein the licensing authority 
informed the said President that the 
application for renewal filed by the peti- 
tioner-firm had been rejected and that 
-against the said order of rejec- 


tion, the petitioner-firm had preferred” 


an appeal before the State Government. 


According to the petitioner, its applica-. 


tion for renewal of the licence was re- 
jected on account of bias, prejudice and 
in gross violation of the principles of 
natural justice. The order passed against 

the petitioner-firm is also challenged on 
the ground that it was based on miscon- 
ception of law and facts, The petitioner- 
firm has prayed that the ‘orders as per 
Annexures 7, 8, 9 and 10 should be 
quashed ‘and the licence of the petitioner- 
firm’ should be directed to be renewed. 


2. In his counter, the opposite party 
No. 2 Deputy Drugs Controller-the Li- 
censing Authority, has denied the allega- 
tions made by the petitioner. According 
to the return, the licensing authority had 
rightly refused renewal in view of the 
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past performance of the petitioner-firm 
om account of which its licence had been 
suspended on three accasions and on ac- 
count of failure of the petitioner-firm to 
produce the documents regarding its 
tenancy in respect of the premises, The 
allegations of mala fide are denied, It is 
stated that the President of the library 
had filed an application before opposite 
party.no. 2 that the premises in which 
the medicine. shop was situated’ was no 
longer held by the petitioner-firm as a 
tenant and that the petitioner-firm was 
in unauthorised occupation of the said 
premises. It is also stated that the let- 
ter from the President had no connection 
with the order ultimately passed by the 
licensing authority. The inspection of the 
shop permises by the Drugs Inspector has 
been justified in the return as having 
been doné in accordance with the re- 
quirements of the statute and its rules. 
It is denied that the licensing authority 
(opposite party No, 2) or the Assistant 
Drugs Controller (opposite party No. 3) 
had given an assurance to the petitioner- 
firm at any time that the matter of show 
cause had been dropped. Opposite party 
No, 2 has accordingly prayed for dismis- 
sal of the writ petition,  - 

3. Opposite party No. 1 in its counter 
has stated that the appeal filed by the 
petitioner-firm had been duly processed 
and placed before the Minister and that 
the appeal would be heard properly after 
due notice to the parties. It may be 
noted that the counters of the opposite 
parties had been filed in O. J. C. No. 1951 
of 1980, while the appeal before the’ Gov- 
ernment was pending and after disposal 
of O.J.C. No. 1951 of 1980, as not pressed 


the said counters have been accepted as 


counters of opposite parties in the pre- 
sent petition as requested. As already 
noted the appeal before the Government 
has been rejected by order dated 29-12- 
1980 —- vide Annexure 12. 


4. In the present. case, three show 
cause notices were issued by opposite . 
party No. 2 to the petitioner-firm — vide 
Annexure 1 dated 17-3-1980, Annexure 2 
dated 25-7-1980 and Annexure 5 dated 
19-9-1980. In these three notices, the 
petitioner has been asked to show cause 
why the licence may not be suspend- 
ed for an appropriate period or 
cancelled on account of the alleged 
violations of the provisions of. the Rules. 
as. per details given in the notices, The 
petitioner did not show cause to An- 
nexure 1, Annexure 3 dated 6-8-1980 
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and Annexure 6 dated ` 13-10-1980, are 
the explanations of the petitioner to the 
show cause notices as per Annexures 2 
and 5 respectively, Order dated 
19-9-1980 (Annexure 7) relates to the 
show cause notice dated 17-3-1980 (An- 
nexure 1), Opposite party No, 2 has 
noted that the petitioner-firm had failed 
to furnish’ any explanation and ` has 
ordered that the licence of the petitioner- 
firm should be suspended for a period of 
seven days with effect from the date 
following the date of receipt of the 
order, The order of opposite party No. 2 
dated 14-10-1980 as per Annexure 8 re- 
lates to the show cause notices’ dated 
25-7-1980 and 19-9-1980, Annexures 2 
5 respectively, and after considering the 
explanations submitted by the peti- 
tioner, opposite party No. 2 has ordered 
that the licence of the  petitioner-firm 
should be suspended for a period of ten 
days with effect from the date following 
the date of receipt of the order, 


5. Annexure 9 dated 1-11-1980 is the 
order of opposite party No. 2 refusing to 
grant or issue certificate of renewal of 
licence to the petitioner-firm as opposite 
party No. 2 did not consider the peti- 
tioner-firm to be a fit person ` to. whom 
licence should be. issued. under the Sta- 
tute and Rule 64 of the Rules.’ Tne 
proviso to Rule 64 (2) is relevant and 
may be extracted : 

“Provided that the licensing authority 
may refuse to grant or renew a licence 
to any applicant or licensee in respect of 
whom it is satisfied that by reason of his 
conviction of an offence under the Act 
or these rules, or the previous cancella- 
tion or suspension of any licence grant- 
ed thereunder, he is not a fit person to 
whom a licence should be granted under 
this rule. Every such order shall be 
communicated to the licensee as soon as 
possible.” 


According to this proviso the licensing 
authority may refuse to grant or renew 
a licence if it is satisfied that by rea- 
son of his conviction of an offence under 
the Act or the Rules. or the previous. 
cancellation or suspension of any licence 
granted thereunder, the applicant is not 
a fit person.to whom a licence should 
be granted. The proviso does not require 
the licensing, authority to give an op- 
portunity to the licensee to show cause 
or to represent his case before the refusal 
to renew. his licence, although under 
sub-rule (3) of the said Rule at the ap- 
pellate stage the State Government is 
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bound to hold an inquiry and give the 
appellant-licensee an opportunity for 
representing his views in the matter 


before passing final orders in appeal. In 
this connection reference may be made 
to the following observations of the! 
Supreme Court in State of Orissa v, Dr. 
(Miss) Binapani Dei (AIR 1967 SC 1269): 

“An order by the State to the pre- 
judice of a person in derogation of his 
vested rights may be made only in ac- 
cordance with the basic rules of justice 
and fairplay. The deciding authority, it 
is true, is not in the position of a Judge 
called upon to decide an action between 
contesting parties, and strict compliance 
with the forms of judicial procedure may 
not be insisted upon, He is, however, 
under a' duty to give the person against 
whom an enquiry is héld an opportunity 
to set up his version or defence and an 
opportunity to correct or to controvert 
any evidence in the possession of the 
authority which is sought to be relied 
upon to his prejudice. For that pur- 
pose the person against whom an enquiry 
is held must be informed of the case he 
is called upon to meet, and the evidence 
in support thereof. The rule that\a 
party to whose prejudice an order is in- 
tended to be passed is entitled to a 
hearing applies alike to judicial tribunals 
and bodies of persons invested with au- 
thority to adjudicate upon matters in- 


. volving civil consequences, It is one of 


the fundamental rules of our constitu- 
tional set-up that every citizen is pro- 
tected against exercise of arbitrary au- 
thority by the State or its officers, Duty 
to act judicially would, therefore, arise 
from the very nature of the function in- 
tended to be performed; it need not be 


shown to be super-added. If there is 


power: to decide and determine to the 
prejudice of a person, duty to act judi- 
cially is implicit in the exercise of such 
power. If the essentials of justice be 
ignored and an order to the prejudice `of 
a person is made, the order is a nullity. 
That is a basic concept of the rule of 
law and importance thereof transcends 
the significance of a decision in any par- 
ticular case.” 

The observations of Lord -Denning 
M. R. in R. v. Gaming Board, 
WLR 1009, may be usefully quoted here: 


“At one time it was said that the prin- - 


ciples (of natural justice) only apply to 
judicial proceedings and not to admin- 
istrative proceedings. That heresy was 
scotched in Ridge v. Baldwin 1964 A. C 
40. At another time it was said that-the 


(1970) 2. 


af 


‘1981 


principles do not. apply to the grant or 
_revocation of licenses, That look is 
wrong. Reg.. v. Metropolitan. Police 
Commissioner, Ex parte Parker, (1953) 
1 WLR 1150 and Nakkuda Ali v. Jaya- 
raine, 1951 AC 66 are no longer aUo 
ty for any such proposition.” 


The Supreme Court pointed out in 
Union of India v. J. N. Sinha ‘and an- 
other (AIR 1971 SC 40) :— 


“Rules of natural justice are not 
embodied rules nor can they be elevat- 
ed to the position of fundamental rights. 
As observed by this Court in Kraipak v. 
Union of India, AIR 1970 SC 150, ‘the 
aim of rules of natural justice is ‘to 
secure justice or to put in neaaisely to 
prevent miscarriage of justice, These 
. rules can operate only in areas not 
covered by any law validly made, In 
other words, they do not supplant the 
law but supplement it’, It is true that 
if a statutory provision can be read con- 
sistently with the principles of natural 
justice, the Courts should do so because 
it must be presumed that the legislatures 
and the statutory authorities intend to 
act in accordance with. the principles of 
natural justice: But, if on the other 
hand, a, statutory provision either speci- 
fically or by .necessary implication. ex- 
cludes the application of any or-all the 
rules of principles of natural ‘justice, 
then the Court cannot ignore the man- 
date of the legislature or the statutory 
authority and read into the concerned 
provision the principles of natural jus- 
tice”. 

.There is nothing in the Statute or the 
Rules made thereunder relevant to the 
matter of grant or 
from where it can be said that rules of 
natural justice have been expressly or 
by a necessary intendment kept out. AS 
already indicated, when. suspension is to 
be directed, show cause is contemplated 
which is one of the canons of natural 
justice. When the appeal is to be heard, 
a personal hearing is stipulated. Since 
there is no clear provision for restrict- 
ing application of the rules of natural 
justice at that point, either expressly or 
by a necessary intendment, on the oft- 
indicated principle that ‘fundamentals of 
fair play require that concerned persons 
be given opportunity to represent their 
case’, (1978) 2 SCWR 51: (AIR 1978 SC 
930), the licensee should have’ been 


heard. Given a hearng it could place. 


its case, which it advanced in. the writ 
application, explaining away. the circum- 
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stances in which the suspension had been 
ordered, and after knowing its stand it 
is quite possible that the licensing au- 
thority would not have chosen to utilise 
such conduct as a ground for refusal to 
renew. The Supreme Court pointed out 
that “Law leans in favour of natural 
justice when statutory interdict does 
not forbid it”: 
121: (AIR 1979 
SC 1725). We are inclined to agree with 
the counsel for the petitioner that denial 
of an opportunity of being heard in con- 
sonance with the principles of natural 
justice at the stage of refusal to grant 
renewal: rendered the refusal a nullity. 


6. Further in the said order dated 
1-11-1980, Annexure 9, it is stated that 
the petitioner-firm had been asked first 
on» 3-11-1979 and secondly on 28-3-1980 
to produce ‘a . consent letter from its 
landlord regarding its tenancy. In its 
letter dated 5-8-1980 (Annexure 4) which 
was sent by the petitioner-firm to the 
licensing authority, the former explain- 
ed that its tenancy was subsisting in law 
even after the expiry of the term since 
eviction proceedings were pending dis- 
posal before the Controller, In these cir- 
cumstances, the licensing - authority (op- 
posite party No. 2) in the purported ex- 


_ ercise of his powers under Rule 65-A of 
the Rules should have realised that what 
he was asking the petitioner to do was 


impossible of performance. When the 
landlord and the petitioner-firm were 
arraigned against each other before the 
Courts, how could the petitioner-firm 


-obtain a letter of consent from its land- 


lord? In view of the clear assertion of 


the petitioner-firm that proceedings for 


' its eviction were pending before the 


Controller, the only conclusion that the 
opposite party No. 2 should have drawn 
was that the petitioner was continuing 
as a statutory tenant in the licensed pre-|’ 
mises and that should have been enough 
for the purposes of the Rules. 

T. Further the petitioner-firm has al- 
leged that opposite party No, 2 was bias- 
ed against it and his order refusing re- 
newal of the licence is a mala fide one. 
It is true that allegations of mala fide 
are so commoyply made that the Courts 
should carefully scrutinise such allega- 
tions before coming to any ‘conclusion 
one way or the other. In this connection, 
reference may be made to the following 


observations of the Supreme Court in 
S.. Partap. Singh v, 
_ (ATR 1964 SC 72) :— 


State of Punjab 


C. I T. v. B, N. Bhatta- 
‘charjee ( (1979) 4 SCC 
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“The Constitution enshrines and gua- 
rantees the rule of law and Article 226 
is designed to ensure that each and every 
authority’ in the State, including the 


Government acts bona fide and within - 


the limits of its power and we consider 
that when a Court is satisfied that there 
is an. abuse or misuse of power and its 
jurisdiction is invoked, it is incumbent 
on the Court. to afford justice to the indi- 
vidual.” 


In the present case, the allegations ‘of 
mala fide and bias have been denied by 
pposite party No, 2. However, on exam- 
ining the records and the relevant de- 
partmental file, we find that the peti- 
tioner has good cause for apprehension 
of prejudice, bias and mala fides. 
nexure 10 shows that while the applica- 
tion for renewal of the licence of the 
petitioner-firm was pending considera-" 
ion, opposite party No, 2 wrote a letter 
‘to the President of the library inform- 
ing him that the issue of the renewal 
certificate would not be considered un-- 
less the petitioner produced a consent 
letter from its landlord. What was the 
-Inecessity of this communication to the 
President of the library who, strictly 
speaking, had no locus standi before the 
licensing authority in the present mat- 
ter? Annexure 11 is even worse. After 
the disposal of the renewal application, 
opposite party No. 2 went to the extent. 
of writing to the President that the ap- 
plication for renewal had been -rejected 
by him and that the petitioner had pre- 
ferred ‘an appeal to the State Govern- 
What was the purpose of this 
The only inference that can be 
drawn from Annexures 10 and 11 is that 
opposite party No. 2 allowed himself to 
be influenced by the President of the 
library to the prejudice of the petitioner 
on extraneous considerations. And that 
is not all. In paragraph 6 of the im- 
pugned order dated 1-11-1980 (Anne- 
xure 9), it is stated that copies of docu-. 
ments were furnished to opposite party 
No. 2 by the President of the library and 
it appears that.those had been taken into 
consideration by opposite party No, 2. 
How does the President of the library 
come into the picture, what right does 
he have to furnish documents adverse to 
` the-interest of the petitioner-firm, and how 
can these documents be considered by -the 
opposite party No. 2 behind the back of 
the petitioner-firm? Neither the records 
nor the returns furnish satisfactory ans- 
wers- to’ these questions. We are, -there- 
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. just manner. 


‘which the appellate. authority gave 


A.LR, 
fore, constrained to hold that opposite 
party No, 2 while being under a statu- 
tory duty to act fairly and justly allow- 
ed his proceeding to be supplemental to 
the eviction proceeding between ‘the 
landlord and the tenant by subjecting 
himself to the influence of the President 
of the library and acted with bias and 
prejudice against the petitioner, Anne- 
xures 10, 11 and paragraph 6 of the im- 
ugned order (Annexure 9) clearly indi- 
cates gross abuse of discretionary power 
by opposite party No. 2. The concept 
of the Rule of Law would lose ‘its vital- 
ity if the instrumentalities of the Statel. 
are: not charged with the duty of dis- 
charging their functions in a fair and 
It must always be re- 
membered that “arriving at a just deci- 


‘sion is the aim of both quasi-judicial as 


well as administrative enquiries, 


For the reasons stated: above, the order 
dated 1-11-1980 passed by opposite party 
No. 2 as per Annexure 9 must be quash- 
ed. ere is no material before us ta 
hold that the order of the Government 
in rejecting the appeal of the petitioner- 
firm is vitiated on grounds of bias and 
prejudice. However, when the order of 
the licensing authority; on the basis: of 
its 
decision, is being quashed, it is only 
just and proper that the appellate order 
must also be set aside. When the founda- 


‘tion goes, the ediffice must also: disappear 


with it.. In the facts and circumstances 
of the case, we do not think it proper 
to substitute our own views on the 
merits of the application for renewal of 
licence of the petitioner-firm. The pro- 
per course to adopt would be to remit 
the case to opposite party No. 2 for a 
fair and proper decision in the matter. 


8 Accordingly, the order dated 1-11- 
1980 passed by opposite party No. 2 — 
vide Annexure 9 and the order of the 
appellate authority dated 29-12-1980 — 
vide Annexure 12 are quashed, The case. 
is remitted to opposite party No, 2 for 
fresh disposal in accordance with law 
with an open and fair mind. If on re- 
consideration of the whole matter, op- 
posite party No, 2 proposes to take ac- 
tion under the proviso to Rule 64 (2) of 
the Rules he should call upon the’ peti- 
tioner-firm to show cause as to why the 
latter’s application for renewal -of its 
licence should’ not be refused and -he 
should: give an opportunity to the peti- 
tioner-firm to plead its case before tak-. 
ing a final decision in the matter and 


Pt a 


1981 


such decision should be quickly taken- 
We must add that while considering the 
application of the petitioner-firm for re- 
newal of its licence, opposite party No. 2 
shall proceed on the basis that the peti- 
tioner-firm is continuing as a tenant in 
the shop premises until evicted there- 
from in due course of law and opposite 
party No. 2 should completely ignore the 
materials . placed before him by the 
President of the library. 

The petition is allowed with aii 
Hearing fee is assessed at Rs. 200.00 (Ru- 
pees two hundred only). l 

R. N. MISRA, C, J.:— I agree. 

Petition allowed. 





AIR 1981 ORISSA 91 
R. N. MISRA, C. J. AND 
DR. B, N. MISRA, J. 
Krupasindhu Mallik, Petitioner |. v. 
Orissa Board of Secondary Education and 
others, Opposite Parties, 
Original Jurn. Case WNo,°573 of 1980, 


D/- 13-2-1981. 


Evidence Act (1 of 1872), Sec. u5 ` — 
Estoppel — Plea of — Petitioner obtain- 
ing mark-sheet showing him as passed, 
by fraud — Head master subsequently 
issuing corrected mark-sheet — Correct- 
ed mark-sheet challenged —- Petitioner 
whether can raise ‘plea of estoppel. 


It is too well-known that fraud viti- 
ates all actions and no court can uphold 
a right based on fraud, Even in consid- 
ering a claim of estoppel the law remains 
the same. Thus where the mark-sheet 


and transfer certificate obtained by the. 


petitioner from his Head Master, declar- 


.ing him passed in the Annual High 


School Certificate Examination conducted 
by the Board, were proved to be false 
and inflated, and obtained on account of 
unholy association of the petitioner with 


the racket operating in the Board, the 


subsequent issuance of the corrected 
mark-sheet by the Head Master cannot 
be challenged by the petitioner by rais- 
ing the plea of estoppel. Case law dis- 
cussed, “(Paras 4, 5) 


Cases Referred : Chronological Paras 

(1979) 48 Cut LT 595 5 

AIR 1978 Orissa 11: 
138 

AIR 1978 Orissa 68: 45 Cut LT 24 5 
Dr, 8. C, Dash, S. K. Acharya and 

B. K. Patnaik, for Petitioner; G. Rath, 


CY/CY/B257/81/VVG/LGC 


, ILR (1978) 1 Cut 
6 


Krupasindhu v, Orissa Board of Secondary Education. - 
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R. K. Rath, N. C. Panigrahi, A. B, Misra, 
P. K. Patnaik and Addl, Govt. Advocate 
for Opposite Parties. 


RN, MISRA, C. J.:— Petitioner ap- 
peared at the Annual High School Certi- 
ficate Examination of 1979 conducted by 
the: Orissa Board of Secondary Educa- 
tion (hereafter referred to as the ‘'Board’) 
with Roll No, 29 S 143 as a regular can- 
didate from the M, `S. High School, Bar- 
amba. He obtained a certificate of trans- 
fer from the opposite party No. 2 Head- 
master as per Annexure-1 which indicat- 
ed that petitioner had passed the exami- 
nation and a mark-sheet (Annexure-2) 
which showed that he had- secured 362 
marks in the different subjects as against 
the minimum requirement of 264 marks. 
The petitioner alleges that on the basis 
of the transfer certificate and the mark- 


- sheet, he got himself admitted into the 


first year class of the College whose 
Principal is opposite party No, 3. While 
he was continuing his study in the col- 
lege, he received a letter from the Head- 
master dated 14-3-1980 (Annexure-4) en- 
closing a corrected. mark-sheet (Anne~ 
xure-5). The letter informed him that 
the petitioner had failed and the mark- 
sheet showed that petitioner had obtain- 
ed total marks of 272 but in view of 
grossly low marks obtained in different 
subjects, he had failed. Petitioner in 


this . application seeks to challenge the 


letter of. the Headmaster and. the cor- 
rected mark-sheet and maintains that he 
has passed the Board examination as 
evidenced by Annexures 1 and 2 and his 
career should not be affected by the sub- 
sequent action of the Headmaster. 


2:. Opposite parties Headmaster and 
Principal have appeared but they. have 
not’ filed any counter-affidavits. The 
Board in its return has contended that 
the petitioner had not passed in the exa- 
mination and he was never declared as 
a successful candidate. It has been as- 
serted that the Board never sent a mark- 


_sheet corresponding to Annexure-2 and 


the genuineness of the mark-sheet issued 
by the Headmaster has been challenged. 
Shortly stated, it is said that Annexures 
1 and'2 are based upon fraudulent docu- 
ments and details given therein differ 
from the actual marks obtained by the 
petitioner, 

3. At the hearing of the matter, coun- 
sel for the Board has produced the 
Marks Register maintained in the statu- 
tory form B, S. E.-42, from where it is 


: clear that the mark-sheet (Annexure-2) 
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produced by the petitioner is not a 
genuine one. The particulars in Anney 
xure-2 and in-.the Register so far as petir 
tioner is: concerned are shown in a tabu- 
lar form below:— oe 

_ (See below for tabular form) a 
Thus it appears that marks in Annexure- 
2 have been inflated by 90 over and 
above. what petitioner as a fact had 
secured at the examination. In the reg- 
ister maintained by the Board, petitioner 
has been shown to have failed. The ori- 
ginal answer books have been destroyed 
after the results were finally. published 
and, therefore, no reference to the pri- 
mary material is possible at this point 
of time. According to the Board, what 
is alleged to have been communicated to 
the Headmaster on the basis of which 
Annexures 1 and 2 are said to have been 


drawn up is not in accordance with the 


Board’s practice as current at the rel- 
evant time, as the form that was being 
sent was of a different colour, It is 
stated that there is a fraudulent racket 
in operation which has made the pre- 
sent situation possible. 


4, Admittedly on the basis of the certi- 
ficates in Annexures |] and 2, petitioner 
has changed his position and if he is 
now treated to have failed he would be 
prejudiced. In the present case, there 
is no allegation that the Board had 
directly made any representation to the 
petitioner, nor is it the allegation of the 
petitioner that he would be prejudiced 
on account of .any revised situation 
brought about by the Board. The Board 
has taken the stand that petitioner's 

claim is based upon a fraudulent situa- 
tion, As a fact, at no point of time, the 
Board treated the petitioner to have 
passed nor was his result ever declared 
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-Krupasindhu v, Orissa Board of Secondary Education 


the Board seems to be correct. 


A.L R. : 


that way. On account of fraudulent com- 
munications said to' have been sent from _ 
the Board, the Headmaster who. was 
working. on behalf of the Board. had so ` 
acted. Prima facie, the stand taken by. 
Admit- 
tedly, the Marks Register is a statutory 
one, It has been produced from proper 
custody. It has been duly maintained 
and signed. It must, therefore, have pre- 
sumption of correctness. There is no 
denial of the position that the mark- 
sheets that were being sent at the rel- 
evant time were of a different type. The 
Board had changed the colour of the 
form to avoid the possibility of mischief. 


Counsel for the petitioner took strong 
exception to the plea of the Board that 
petitioner cannot take advantage of his 
own fraud. We have already pointed out 
that the Board did not make any mis- 
take. The fraud out of which petitioner 
claims benefit should be assumed to have 
been on the basis of some association of 
the petitioner with the racket that was 
operating, Otherwise, there could be no 
occasion for wrong information to be 
communicated to the Headmaster in re- 
gard to the petitioner, Admittedly, all 
the communications have not turned out 
to be wrong. It would not be pre- 
sumptuous on our part to ‘assume, in 
such circumstances, that on account of 
some. unholy alliance, in ‘some cases 
wrong particulars have been supplied 
and it would be reasonable to hold that 
to such unholy alliance, the beneficiaries 
would have been parties. 

5. It is too well-known that fraud 
vitiates all actions and no court can up- 
hold a right based on fraud. Even for 
considering a claim of estoppel, we do 
not think, the law is different and one’s 


—r* 








Subject Paos Marks Marks obtained 
Agchown in) Ag shown in : 
Annex ure-& the register , Exoe:a 
English Pape — I 100 30 35 26 10 
English Paper —TII 100 30 41 21 = 20 
M. I. L, (0) 100 30 34 a4 10 
Sangkrit 100 30 41 41 = 
Mathem ties 100 30 53 = 53 — 
His ory-Civ. 6)! 30 23 29 — 
Geography. 40 18 a og 19 
G. Science. 10. 30 47 47 al 
Optional \E. P. H.) 100 30 Mo 31 40 
To:al — 800 264 36: 272 80 


sey : 
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own fraud can ‘be ‘allowed to support the 


claim of a right. ‘Pétitioner’s counsel was 


anxious that we must -protect the peti- 
tioner by giving him compensation’ - for 


the period he has lost by prosecuting - 


higher studies by .spending a huge sum 


of money. In the background indicated,- 


we do not think any equity arises for 
consideration. The principles indicated 
by this Court in Haripada Das v. Utkal 
University, (1978) 45 Cut LT 24: 
1978 Orissa 68) and Miss Umamoni Dash 
v. Utkal University, (1979) 48 Cut LT 
1595, support the position that in a case 
involving facts’ of the type as here, the 
principles of estoppel do not apply. 


6. While the writ application is being 
flismissed, we must sound a word of cau- 
tion to the Board. What we pointed out 
sometime back in the case of Ananta 
Prasad Nayak v. Utkal University, ILR 
(1978) 1 Cut 138: (AIR 1978 Orissa 11) 
deserves to be referred to here :— 


© eaS Universities have. been set up 
for teaching and conducting of examina- 
tions. The institution is a big social trust, 
Thousands of students sit at the differ- 
ent examinations conducted by the Utkal 
University and accept the adjudicatory 
assessment made of their performance by 
it. The system .of examination has been 
intended to be fool-proof. Acceptance of 
the assessment made by the University 
lies upon the same being just and cor- 
rect, Social institutions accept the valua- 
tions to be appropriate on the basis that 
the performance is assessed in adis- 
passionate manner. In order that assess- 
ments made by the University have uni- 
versal acceptance, it is absolutely neces- 
sary that the foolproof character of the 
process should not be doubted. If, how- 
ever, 
lected and are in the custody of the Uni- 
versity they are available to be substi- 
tuted, . the basic confidence would soon 
be lost and the, Utkal University. would 
soon cease to be of any utility to society. 
Examinations conducted by the Univer- 
sity would be more a mockery than a 
social event......... z 


We think, the Board should be more 
careful, take prompt -action to weed out 
the undesirable hands associated with 
the conduct of examinations so that the 
institution may continue to serve society 
in an appropriate wave 


. Angara v. Kanhei 
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after the answer papers are col-. 


7, The writ application is- accordingly 
disinissed, but. without. costs. 


DRB: N, MISRA, J.:— 1 agree, 
Application dismissed. | 


AIR 1981 ORISSA 93 
. P. K. MOHANTI, J. 
` Angara Bhoiani and others, Appellants 
v. Kanhei Misra and another, Respon- 
dents, 
Second Appeal No, 196 of 1977, D/- 
4-4-1981.* 
(A) C. P. Tenancy Act (11 of 1898), 
S. 46 (5) — Bar under — Occupancy 
holding of land by father of defendant 


. — Transfer by unregistered sale deed in 


favour of predecessor-in-interest of - 
plaintiffs — Title cannot be transferred 
to the plaintiffs, (Registration Act, 1908, 
S. 49). 

Father of the defendants was occupan-. 
cy raiyat of land. He surrendered the 
land zo Village Gountia by an unregis- 
tered deed and on the same day the 
predecessors-in-interest of plaintiffs ac- 
quired the land by registered deed of 
permanent lease granted by Gountia. 
Two days prior to the surrender father 
of defendants executed an unregistered 
sale deed in favour of predecessor-in- 
interest of plaintiffs in satisfaction of a 
decretal debt outstanding against him. 
The plaintiff claimed title to the land. - 

Held that. the predecessor-in-interest 
of.the plaintiffs did not acquire any title 
in respect. of the land and consequently. 
did not confer any title in favour of 
plaintiff in the. absence of a registered 
sale deed as it was transfer of occupancy 
rights. (Para 9): 

Section 46 prohibits-transfer of an òc- 
cupancy holding or a portion thereof to 
any person other than the next heir of 
the transferor or his co-sharer. The un- 
registered sale deed was executed two 
days before the surrender, but by evi- 
dence recorded it was clear that the 
three transactions were to wipe out de- 
cretal debt and all the transactioris con- 
stitute parts of one transaction which re- 
quire registered. document. (1959) 25 Cut 
LT 147, Rel. on. (Para 9) 

(B) Limitation Act (1963), Arts. 64, 65 


'-— Adverse possession of land — Plain‘ 


tiffs in continuous possession from 1932 
to 1963 on strength of. unregistered sale 


*From decision ‘of P. C Panda, Sub. J., 
' Bargarh, D/-" 21-2-1977, 
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deed — Plaintiffs are im adverse. posses- 
sion having perfect title to the land. 
| l (Para 10) 
Cases Referred : Chronological Paras 
(1959) 25 Cut LT 147- 9 
R. K. Mohapatra, for Appellants; R. C. 
Misra, for Respondents, 


JUDGMENT :— The second appeal is 
by the defendants against a decree of 
affirmance passed by the learned Sub- 
ordinate Judge of Bargarh in a suit for 
“declaration of ‘title to and recovery of 
possession of 4.60 acres of land describ- 
ed in Schedule ‘B’ of the plant., 


2. The plaintiffs case was that Lax- 
man Bag, the father of' defendants 1 and 
2, was an occupancy raiyat in respect of 
the suit land. He surrendered the same 
in favour of the village Gountia (P.W. 3) 
by an unregistered deed of surrender 
dated 22-8-1932 (Ext. 18) and on’ the 
same day Mohan Misra, the predecessor- 
in-interest of the plaintiffs, acquired the 
same by a registered deed of permanent 
lease (Ext. 11) granted by the Gountia. 
Two days prior to the surrender, Le. on 
20-8-1932 Laxman Bag’ had executed an 
unregistered sale deed (Ext. 22) in favour 
of Mohan Misra in satisfaction of a de- 
cretal debt outstanding against him. 
Plaintiff No. 1 is the son and plaintiff 
No, 2 is the widow of a predeceased son 
of the said Mohan Misra. Their conten- 
tion was that after the death of Mohan 
Misra they inherited the suit land “and 
were in possession till 24-7-1963 when 
the defendants trespassed over the same. 


. 3. Defendants 1 and 2, who are the 
daughters of the said Laxman Bag, filed 
a joint written statement, They claimed 
to have been in possession of the suit 
land and denied the plaint allegations 
about surrender and lease. They also 
made an allegation about vagueness, of 
the description of the suit land in the 
plaint, £ 

4, In the trial court a survey know- 
ing Commissioner was appointed to de- 
marcate the suit land and the report 
submitted by him was accepted. The 
trial court found that the surrender by 
‘Laxman Bag in favour of the Gountia 
and the lease in favour of Mohan Misra 
were genuine, It further found that the 
plaintifis were the owners of the suit 
land and were in possession of the same 
till they were dispossessed. Accordingly, 
it passed a decree declaring the plaintiffs’ 
` title to the suit land and-directing deliv- 
ery of possession in their favour, 


+ 
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On appeal’ by the defendants, the 
learned Subordinate Judge held that the 
deed of surrender (Ext. 13) and the per- 
manent lease deed (Ext. 11) were not 
genuine and the plaintiffs had no title or 
possession over the suit property. He 
also held that the. map prepared by the 
survey knowing Commissioner did: not 
remove the vagueness: of the description — 
of the suit land. He accordingly. revers- 
ed the decree of the trial court and dis- 
missed the suit, ` i - 

5. In second appeal No, 649 of 1966 
preferred by the plaintiffs this Court set 
aside the decree of the learned Sub- 
ordinate Judge and remanded the ap- 
peal for a fresh disposal. 

After remand, the learned Subordinate 
Judge agreed with the findings of the 
trial court and dismissed the appeal, Ag- 
grieved by this decision, the defendants 
have come up in second appeal, 


6. The suit land is situate at that part 
of Sambalpur district where the Central 
Provinces Tenancy Act of 1896 is in 
force. Admittedly the suit land is an oc 
cupancy holdings, Section 46 of the Act 
prohibits transfer of an occupancy: hold- 
ing or a portion thereof to any person 
other than the next heir of the trans- 
feror or his co-sharer, Sub-section (5) of 
Section 46 is in the following terms: 
(5) Notwithstanding anything con- 
tained in the Indian Registration Act, 
1877, no officer empowered to register 
documents shall admit to registration 
any document which purports to transfer 
the right of an occupancy tenant in his 
holding or in any portion thereof unless 
the document recites that the transferee 
is a person who if he survived the tenant, 
would inherit the right of occupancy or 
is a person in favour of whom as a co- 
sharer the right of occupancy originally” 
arose or who became by succession a co- 
sharer therein.” 


7. It is urged in this appeal that no 
decree could be passed in favour of the 
plaintiffs in view. of the restrictions im- 
posed by Section 46, C. P, Tenancy Act. 
Elaborating the point it is argued by Mr. 
Mohapatra appearing for the defendants- 
appellants that. the three transactions 
under Exts. 11, 12 and 13 constitute only 
parts of one transaction of sale as be- 
tween Mohan Misra and Laxman Bag 
and the sale ‘being for a value of more 
than Rs. 100/- no title could pass in 
favour of Mohan Misra without a reg- 
istered sale deed, 
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8. It appears from the averments made 
in paragraph 4 of the plaint that prior 
to the execution of the deed of sur- 
render, Laxman Bag had entered into a 
contract with Mohan Misra for: sale of 
the suit lands along with certain other 
lands om receipt of advance considera- 
tion. As he failed to execute the sale 


deed, Mohan Misra filed a civil suit ` 


against him and. got a decree for Ru- 
pees 483-2-0. Being unable to pay the 
decretal. dues Laxman Bag executed an 
unregistered sale deed (Ext. 12) on 20-8- 
1932 in favour of Mohan Misra in re- 
spect of the suit lands. Two days there- 
after Laxman executed an -unregistered 
deed of surrender (Ext. 13) in favour of 
the Gountia (P. W. 3) and on the same 
day ‘the Gountia -executed a registered 
deed of permanent lease (Ext. 11) in 
favour of Mohan Misra, In paragraph 4 


of the plaint it was also averred that the 


surrender was effected ‘to make good 
the decretal amount” and that the deed 
of surrender was executed just “to save 
the transaction from the mischief of the 
then prevailing tenancy law.” During 
his evidence in Court plaintiff No. 1 
Kanhei Misra who was examined as 
P. W. 1 stated as follows: 


‘In 1932 my father obtained a decree 
against Lakhman. The decree was for 
Rs, 482-13-0. Therefore, he surrendered 
Ac, 4-60 decimals of lands.to Gountia 
who granted (reg.) patta in the name of 
my father in discharge of the decretal 
amount.” 

The Gountia who 
P. W. 3 stated: 


"I cannot say what lands were sur- 
rendered to me by Lakhana. ĮI have 
given patta according to plot numbers 
brought by the parties. I have not pos- 
sessed the patta lands at any time. J did 
(not?) .deliver possession of the lands 
given under patta. Lakhana also did not 
give delivery of possession to me when 
he surrendered.” 

Ext, 12 though’ described as a Karar- 
nama is essentially a document of sale. 
The recitals of the doctment clearly 
show that the suit lands were sold by 
Lakhana Bag to Mohan Misra and pos- 
session was .delivered to him in dis- 
charge of the decretal debt, The aver- 
ments made in the plaint and the state- 
ment of plaintiff No, 1 in the box leave 
no room for doubt that the three trans- 
actions under Exts, 11, 12 and 13 were 
entered into with’ the sole object of wip- 
ing out the decretal debt of Laxman Bag 
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and the documents were executed piece- 
meal only to serve as a device for avoid- 
ing the restrictions under Section 46 of 
the C, P. Tenancy Act. The agnates of 
Laxman Bag have been made to execute 
the sale deed (Ext. 12) along with him - 
so as to prevent them from challénging | 
the transaction under Section 47 of the 
C. P. Tenancy Act. Similarly, the con- 
sent of the Gountia has been purchased 
under the lease deed (Ext, 13) on pay- 
ment of a sum of Rs, 170/- as Nazarana. 
Thus, it is clear that this is a case of 
transfer of an occupancy holding in 
favour of Mohan Misra. Such a trans- 
action is to be evidenced by a register- 
ed document. In the absence of a reg- 
istered sale deed, the sale had no effect 
in law and did not convey any title in 
favour of Mohan Misra, 


9, A similar question arose in the case 
of Padmanabha Gountia v. Dalganjan 
Patel, (1959) 25 Cut LT 147. In that case 
the plaintiffs and his brother obtained a 
decree for a sum of Rs. 1,364/- againsl 
defendant No. 1, the recorded tenant. 
Execution was levied for realisation of 
the decretal amount. With the consent 
of agnates, the defendant No. 1, to dis- 
charge the debt, surrendered the holding 
in favour of the Gountia on 20th April, 
1932 by an unregistered deed of sur- 
render. On that very day the Gountia 
executed an unregistered lease deed in 
favour of the plaintiff and his brother 


on receipt of Nazarana of Rs. 351/-, A<. 
“third document, 


that is a Kararnama, 
was executed on that very day between 
the plaintiff and his brother and defen- 
dant No, 1. Their Lordships held that 
all the three transactions constituted one 
transaction and that was a transaction 
of sale which was intended to serve as 
a device for avoiding the provisions of 
section 46 of the C. P. Tenancy Act and 
in the absence of a registered document, 
the sale’ had no effect in law and did 
not confer any title in favour of the 
plaintiff. No doubt, in the instant case, 
the unregistered sale deed (Ext. 12) was 
executed two days before the surrender. 
But the pleadings and the recorded evi- 
dence make it absolutely clear that the 
dominating object behind the three 
transactions was to wipe out the decretal 
debt, I- would accordingly hold that all 
the three transactions in the instant case 
constitute parts of one transaction of 
sale and in the absence of -a registered 
document Mohan Misra, the predecessor-| - 
in-interest of the plaintiffs did not ac-| : 
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lands any title in respect of the suit 
ands. i l 
16, The next question that arises for 
consideration is whether the plaintiffs 
‘have perfected their title to the suit 
‘lands by adverse possession. Both the 
courts below have concurrently held 
that Mohan Misra and after his death 
the plaintiffs were’ in possession of the 
suit lands till they were dispossessed. 
The learned counsel for the appellants 


contended that the case of the plaintiffs’ 


adverse possession was not specifically 
pleaded in the plaint and therefore no 
‘issue was raised nor any evidence given 
on this point and as such the plea’ can- 
not be entertained by this Court. n my 
opinion, this contention, is not well 
founded. In paragraph 6 of the plaint 
it was stated that Mohan Misra effected 
a partition in the family and in such 
partition the suit lands fell to the share 
of Krupa, the late husband of plaintiff 
No, 2, It was also contended that Mohan, 
the joint family and thereafter Krupa 
and plaintiff No, 2 through plaintiff ‘No. 1 
have béen ‘possessing the suit lands and 


have amalgamated portions of their own, 


ancestral land with the suit lands, Simi- 
larly in paragraph T'of the plaint it was 
alleged that in the` year 1933 Laxman 
Bag and his wife Sebati had stolen paddy 
from the suit lands and in a case under 
Section 379, I. P. C. Laxman was con- 
victed and that in the same year there 
was a proceeding under Section 145, 
Cr. P. C. which ended in a compromise 
and Mohan Misra got the suit lands. It 
was specifically alleged that since then 
the plaintiffs were in possession of the 
suit lands till the defendants trespassed 
over the same on 24-7-1963. Besides, it 
was alleged in paragraph 4 of the plaint 
that the Gountia collected rent from 
Mohan Misra and also filed certain rent 
suits against him and his sons. In these 
` circumstances, it cannot be said that the 
plea of adverse possession was not speci- 
fically averred in the plaint. The de- 
fendants-appellants were aware of the 
above .averments in the plaint and, 
therefore, fhey alleged in para 3 of their 
written statement that the story of pos- 
session and dispossession as alleged in 
the’ plaint was false. In para 4 of the 
written: statement they stated that the 
payment of rent, if any, to the landlord 
was unauthorised and that the defen- 
dants were all along possessing thes suit 
Iands as of right . without interruption 
continuously since ‘the lifetime of Lakh- 


Angara, v. Kanhei 


„civil court commissioner indicates 
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man Bag. On the above contentions of 
the parties, issue No. 1 was framed in 
the following terms : 


“Issue- No.. 1:— Have ,the plaintiffs 
right, title and interest to the suit lands 
and whether they were in pọssession 
within 12 years next before the suit ” 
The trial court, on a consideration of 
the evidence of P. Ws. 2, 4 and 5, who 
are neighbouring tenants, and the docu- 
ments proved by the plaintiffs held that 
possession of ‘B’ schedule. lands was 
delivered by Laxman Bag to the plain- 
tiffs’ father under the sale deed Ext. 12 
and that the plaintiffs remained in ex- 
clusive possession of the same til] they 
were dispossessed. The report of the 
that , 
portions of suit Jands have been amal- 
gamated with the other ancestral lands 
of the plaintiffs: It also. appears that 
there was a partition of-suit lands in 
the family of the plaintiffs as evidenced 
by the partition deed dated 23-5-1942. 
The defendants did not lead any evi- 
dence to show that they paid rent for 
the suit lands at any time. The plain- 
tiffs have led evidence — both ora] and 
documentary — to show that they were 
all along paying the rents. for the suit 
lands. The appellate. court rightly dis- 

carded the oral evidence of possession on 
the side of the defendants as unworthy 
of credit. I see no cogent ground to dif- 
fer from the concurrent finding of the 
courts below on the question of posses- 
sion. The finding is based. on apprecia- 
tion of the oral and documentary evi- 
dence and the circumstances ‘and the 
probabilities of the case that the plain- 
tiffs were in possession of the suit lands 
from 1932 till they were dispossessed in 
1963. Although the sale by Laxman Bag 
under the unregistered sale deed (Ext. 
12) was an invalid sale, it can be relied 
upon as explaining the ‘nature and char- 
acter of the possession since 1932. There- 
fore, in my opinion, the plaintiffs’ pos- 
session continuously from 1932 to 1963 
on the strength of an unregistered sale 
deed amounted in law to their adverse 
possession and they perfected their title 
to the suit lands by adverse possession. 

11. In view of my foregoing findings, 
I would maintain the decree passed by 
the courts below and dismiss the appeal, 
but in the circumstances I direct the 
parties to bear their own costs in this 
appeal, 

. Appeal dismissed, 
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R. N. MISRA, C. J. AND B. N. MISRA, J, 


Dr. Sidhartha Das and others, Peti- 
tioners v. State of Orissa and another, 
Opposite Parties. 

O. J, C. No. 168 of 1981, D/- 5-3-1981. 

Constitution of India, Art. 14 — Indian 
Medical Councils. Act (102 of 1956), Sec- 
tion 33 (j), Regulations under, pp. 8 and 
9 — Orissa Government Prospectug for 
admission to Post Graduate Course in 
Medicine for 1978-79 — Admission to 
Post Graduate Medical Course — Pro- 
vision in prospectus giving outright ad- 
mission for three year course in some 
specialities and in others first to the Re- 
sident House Surgeon’s post with term 
of one year intervened by examination 
at the end — Known classification of 
clinical and non-clinical subjects not 
maintained — It amounts to discrimina- 
tory treatment — Article 14 is violated. 
(Evidence Act (1 of 1872), Section 115). 


The provisions in prospectus giving 
outright admission for three years 
course to condidates seeking admission to 
certain specialities and to candidates for 
other specialities, first to Resident house 
surgeons for one year and for remainder 
of the term after passing the examina- 
tion,. without observing known classifica- 
tion of clinical and non-clinical sub- 
jects, is ultra vires Article 14 of the Con- 
stitution. In such a case, aggrieved can- 
didates could not be said to be estopped 
merely because they challenged the pro~ 
vision after completing one year’s 
course, (Para 5) 


When ‘traction of Article 14 of the 


Constitution is pleaded, estoppel is not. 


an answer, Article 14 holds out a man- 
date to the State for regulating its con- 
duct and while the State’s conduct is 
under review with reference to the 
equality clause, estoppel based upon the 
performance of a citizen is not the ans- 
wer to negative such a plea. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1961 SC 1602 


G. Rath, R. K. Rath and N, C. Pani- 
grahi, for Petitioners; Govt, Advocate, 
for Opposite Parties; R. K, Mohapatra 
` and S, C. Mohapatra, for Interveners, 


MISRA, J.:— Each of the 8 petitioners 
is a Medical Graduate possessing 
M. B. B. S: degree. In terms of the pro- 
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spectus published by the opposite par- 
ties for the year 1979-80 the petitioners 
applied for undergoing the course pre- 
scribed for post-graduate study in dif- 
ferent specialities and each of them was 
selected in terms of the -notification 
dated 6-1-1980. Under the prospectus 
for the year, copy of which is Anne- 
xure-4 to the writ application, the period 
of the course is 3 years — the first year 
thereof is housemanship, In terms of: the 
prospectus, in certain subjects selection 
to the- post-graduate cdéurse entitles: the 
candidates in those specialities to auto- 
matically take to the post-graduate 
course while in certain other specialities 
with which the petitioners are concern- 
ed, at the end of the year, a fresh selec- 
tion examination is contemplated to en- 
title those in these specialities to take 
the remaining two-year course prescrib- 
ed for the post-graduate degree. The 
petitioners allege that between 13th Jan- 
uary, and 23rd January of 1981 each of 
them completed the prescribed term of 
one year’s housemanship. Opposite party 
No. 2 caused a notice to be published in 
the daily Samaj, vide Annexure 10, en- 
titled ‘Admission Notice’ to the effect 
that — 


“Applications are invited in the pre- 
scribed form for different P, G., Courses 
and recruitment to the Resident House 
Staff in 3 Medical Colleges of the State 
for the session 1981 as well as for re- 
commendation for P. G. study outside 


' the State. Prescribed application forms 


together with prospectus can be obtain- 
ed from the Principals of any of the 3 
Medical Colleges of the State on or after 
9-1-1981 on payment of......... 


The admission notice has, however, in 
the meantime, been cancelled, The peti- 
tioners thereupon filed this application 
on 29th January, 1981 for a direction to 
the opposite parties to allow the peti- 
tioners to undergo the rest of the post- 
graduate course in subjects assigned to 
them and to have their names registered 
under the PAVERNE for submitting 
their theses, 


2. The pleadings relevant for disposal 
of the writ application advanced by the 
petitioners are these :—- 

(i) Under Section 33 (j) of the Indian 
Medical Councils Act (102 of 1956), power 
has been vested in the Council to frame 
regulations prescribing the courses and 
period of study, and’ of practical train- 
ing - to be undertaken, the subjects of 
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examination and the standard of profi- 
‘ciency therein to be obtained in univer- 
sities or medical institutions for grant of 
medical qualifications, M.D./M.S, degrees 


are , recognised degrees in medical 
‘qualification. In exercise of such 
regulation-making power, the Medi- 


cal Council of India formulated recom- 
mendations on post-graduate medical 
education which were approved by the 
‘Government of India and thus became 
regulations within the meaning of ‘Sec- 
tion 33 of the Act. Up to 1977-78, the 
post-graduate course used to be for also 
a term of 3 years, and one who was 
‘selected for post-graduate study under- 
went one year’s housemanship and two 
years of study in the discipline where- 
after came the final examination, On 
8th August, 1978, the Post-Graduate 
Committee of the Council recommended 
that the post-graduate training should 
be delinked from housemanship. Accord- 
ingly, in the prospectus published by” 
the opposite parties in 1978-79 the de- 
linking was made. While giving effect 
to the delinking process, a distinction 
was maintained by prescribing in cer- 
tain specialities qualifying examination 
at the end of the one year’s houseman- 
ship for being eligible for the remaining 
term of post-graduate study. No objec- 
tion was raised at the relevant time, but 
those who underwent the housemanship 
were permitted to take the examination 
indicated in the prospectus by Novem- 
ber, 1979. 

In 1979-80, one prospectus was pub- 
lished for recruitment to Resident House 
Staff (hereinafter referred to as ‘R.H.S.’) 
confined to the 3 Medical Colleges of 
the State (vide Annexure 3), which 
underwent an amendment subsequently, 
and the amended prospectus has been 
made annexure to the writ application, 
marked Annexure 4. There is no dis- 
pute that the petitioners were selected 
along with many others for R.H.S. 
after taking the examination on 16th 
November, 1979. The prospectus under 


Annexure 4 introduced a classification 
by providing :— 

*(A) For Post-Graduate Studies in 
Anatomy, Physiology, Biochemistry, 


Pharmacology, F. M. T., Forensic Medi- 
cine, Social &_ Preventive Medicine, 
Radio Diagnosis and Anaesthesiology, 
candidates are eligible to apply direct to 
the Post-Graduate courses, 

= “(B) . For Post-Graduate Studies in 
Pathology General Medicine, Paediatrics, 
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Skin & V. Ð., T. B. and Chest Diseases, 
Psychiatry, General Surgery, Orthopae- 
dic Surgery, Ophthalmology, E. N. T., 
Radio-therapy and Obstetrics and Gynae- 
cology, candidates must belong to any. 
of the categories mentioned below :— 


(1) Must have successfully completed 
residential housemanship in the subject 
of study for a period of at least one year 
in an institution recognised for the pur- 
pose by 31-5-1980, 

2); sie. as a eke cave: deer eae 

The Tndian Medical Cotinell hag pre- 

scribed the specialities in which M. D. 
and M. S. degrees can be taken, 
At page 9 of the Regulations, clinical 
subjects have been defined as General 
Medicine, General Surgery and speciali- 
ties in Category ‘B’ at page 1 thereof. 
Category ‘B’ covers 14 specialities, such 
as :— 

(1) Obstetrics and Gyanecology, 

(2) Orthopaedics, 

(3) E. N. T, 

(4) Paediatrics, 

(5) Ophthalmology, 

(6) Social & Preventive Medicine. 

(7) Radio-diagnosis, 

Radio-therapy, 

Anaesthesiology, 

Psychiatry, 

Dermatology, Venerology and - 
Leprosy, 

Forensic Medicine, 

Tuberculosis & Respiratory Diss 
eases, and 

(14) Hospital Administration, 

There is no dispute that what is not 
clinical is non-clinical, In classification 
(A) referred to above, there are as many 
as 4 clinical subjects, such as F. M. T, 
Social & Preventive Medicine, Radio-dia- 
gnosis and Anaesthesiology, while in 
category (B), Pathology, a non-clinical 
subject, has been included. The peti- 
tioners allege that the State was not 
entitled to make unreasonable classifica- 
tion and, other things being equal, could 
not classify at random and arbitrarily 
the specialities so as to allow certain 
candidates to have the advantage of a 
direct selection for the entire 3 year 
course, while for others prescribe addi- 
tional examination at the end of the first 
year. This, according to them, is directly 
hit by Article 14 of the Constitution, 

(ii) The selection is by the State Gov- 
ernment in terms of its prospectus, but 
the aa has to be obtained from one 
of the 3 Universities functioning with- 
in the State depending upon the 
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Medical College to which the candidate 
would be assigned and the affiliation of 
the Medical College to one of the 3 Uni- 
versities. - The Acts of the 3 Universities 
and their Statutes are almost similar. 
Reference has been made to the Univer- 
sity Regulation 3 (1) in Chapter XVI of 
Utkal University Regulations. where it 
has been provided :— 

“However, candidate for the degree of 
M. D, or M. S., shall be required to re- 
gister himself for the examination at 
least two academic years before submis- 


- sion of his thesis.” 


Chapter XVI further provides :— 


“(1) (a) The duration of the post- 

graduate degree (M.D./M.S. courses) for 
clinical and non-clinical subjects shal] be 
a minimum of 3 years after full registra- 
tion. This period of 3 years includes 
one year of regular’ housemanship after 
full registration.” ` 
Regulation 2-A provides :— 
_ “A candidate shall be admitted into a 
Medical College affiliated to this Univer- 
sity in two terms of the academic year 
once in July and next in Jan. In each term 
admission shall continue for six weeks 
from the first day of July and Jan, In ex- 
ceptional circumstances the Syndicate 
may permit a candidate four weeks 
more for admission.” 


' The petitioners contend that even if 
an examination was at all to be held, so 
far as they are concerned, in terms of 
the prospectus steps should have been 
taken to hold the examination as in the 
pervious year before the one-year house- 
manship was over so that as 
soon as they completed the house- 
manship of one year, they could have, in 
case they qualified, taken admission 
within the time limit prescribed by Re- 
gulation 2-A. Cancellation of the notice 
under Annexure 10 has now made it im- 


possible for them to take the examina- . 
tion contemplated by the prospectus of 


1979-80, 


3. In the eee ee of opposite 
parties attempt has been made to justify 
the classifications. In para. 14 of the 
return, the justification for the classi- 
fication has been pleaded thus :— 


“With regard to the averments made 
in the. said paragraph relating to the non- 
clinical subjects it is submitted that cer- 
tain subjects were sponsored subjects of 
the State and these subjects were treat- 
ed as non-clinical to give incentive to the 
students in order to get ample number 
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of. qualified candidates to man those dis- 
ciplines and that was necessary in the 
exigencies of public service. It is re- 
iterated that there has been no irregu- 
larity in delinking the post-graduate 
training from Resident House Staff and 
also in conducting two separate examina- 
tions for post-graduate and Resident 
House Staff.” 


So far as the publication and cancella- 
tion of the advertisement under An- 
nexure 10 is concerned, in paragraph 21 
of the return the fact has been admitted. 


4. When the hearing of the application 
began on 2nd March, 1981, two applica- 
tions for intervention were filed by two 
persons, being Dr. Sanjib Mohanty and 
Dr. Niroj Kumar Das, praying for being 
impleaded as parties to the proceeding 
on the allegation that they were neces- 
sary parties as their right to prosecute 
further post-graduate study would be 
taken away if the writ application was 
allowed. Their counsel did not want time 
to file any counter and agreed to assist 
the Court at the time of hearing of the 
writ application. In view of such a posi- 
tion, the petitioners’ counsel did not raise 
any objection to a hearing being granted. 
The learned Government Advocate ap- 
pearing for the opposite parties also did 
not dispute the arrangement. Accord- 
ingly, a E was granted to their’ 
counsel Mr, S. C. Mohapatra. 


On the 2nd day of hearing of the ap- 
plication, a similar intervention applica- 
tion was filed by Dr. Bijoy Krushna Das 
through Mr. R.K. Mohapatra, By then, 
the hearing of the application had sub- 
stantially advanced, but as Mr. Mohapatra 
also volunteered to'say that hedid not 
want any adjournment and it would be 


‘sufficient if an opportunity of being heard 


was given to him, in the -absence of 
objection from counsel for the other 
sides he was also allowed to be heard. 


So, far as the two interyveners who 
came on the first day of hearing are 
concerned, we may point out that they 
belong to a different class than the peti- 
tioners, They are resident doctors in the 
Ispat Hospital at Rourkela which is an 
approved institution, but admittedly they 
are outside the Medical Colleges and to 
us they appear to be a class by them- 
selves who cannot be equated with the 
petitioners, š 


So far as Mr. R, K., Mohapatra’s client 
is concerned, he was.one who had been- 
selected for the R, H. S,-in the year pre- 


`- valent thereof, 
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vious to that of the petitioners but had 
failed to take examination, 


As interveners, they are not entitled to 
any relief, The submissions which coun- 
sel for them have made have been duly 
‘taken note of. We may point out that 
Mr, S. C. Mohapatra supported the op- 
posite parties while Mr, R. K. Mohapatra 
submitted in support of relief being 
granted to the petitioners, 


5. Admittedly, the aaea pre- 
scribed for the post-graduate study in 
the recognised specialities is the same. It 
is conceded that the classification - of 
clinical and non-clinical groups of sub- 
jects has not been maintained in the pro- 
spectus under Annexure 4, The prescrip“ 
- tion of the Indian Medical Council no- 
where authorised the type of classifica- 
tion made under Annexure 4. At page 9 
of the printed Regulations, the criteria 
for the selection of candidates have been 
indicated to be— M 


(a) Students for post--graduate train- 


ing should be selected strictly on merit 


judged on the basis of academic record 
in the undergraduate course, All selec- 
tion for post-graduate studies should be 
conducted by the Universities, 


(b) The candidates should have ob- 
‘tained full registration, ie., they must 
have completed satisfactorily one year 
of compulsory rotating internship after 
passing the final M. B. B.S. examination 
and must have full registration with 
State Medical Council, 


(c) They must subsequently have done 
one year’s housemanship prior to admis- 
sion to the post-graduate degree or dip- 
loma course. Housemanship should pre- 


` ferably be for one year in the game: 


subject or at least six months in the 
same department and the remaining six 
months in an allied department, Provid- 
‘ ed that in departments like Radiology, 
Anaesthesiology/Physical Medicine & Re- 
habilitation where suitable candidates 
who have done housemanship in the 
respective subject’ for the respective spe- 
- ciality are not available, then the house- 
manship in Medicine and/or in Surgery 
may be considered as sufficient, 

At page 10 of the printed Regulations, 
` the period of training has been indicated 
to be 3 years after full registration in- 
cluding one year of house job or equi- 
When delinking was re- 
- commended in 1978, a classification of 
the type indicated was not stipulated, In 
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view of clause (j) of Section 33 of the 
Act and the Council's detailed Regula- 
tions, ordinarily the State Government 
had no further prescription to-make. We 
do not intend to mean that the State 
Government had no authority to ask for 
an examination to be taken for selection 
of candidates to undergo the post-gra- 
duate course, It meets our purpose 
when we say that the classification made 
by the State Government in Annexure 4 
is not contemplated by the Regulations. 
Admittedly, the candidates for post- 
graduate training belong to one. common 
class, The qualifications prescribed were 
the same. The State Government did 
not go by the known. classifications of 
clinical and non-clinical subjects in An- 
nexure 4, There is no dispute that the 
candidates have been treated differently, 
some having an outright admission for 
the 3-year course and others first to the 
R. H. S. with a term of one year inter- 
vened by an examination, and depending 
on its result for the rest of the term of 
2 years, Therefore, for the group to 
which the petitioners belong the study 
has become more onerous. Unless there 
be a reasonable differentia, the  discri-} . 
minatory treatment would not be valid. 
The Supreme Court in Jyoti Prasad v. 
Administrator for the Union Territory of 
Delhi (AIR 1961 SC 1602) pointed out :— 
“If the statute itself or the rule made 
under it applies unequally to persons or 
things similarly situated it would be an 
instance of direct violation of the con- 
stitutional guarantee and the provision 
of the rule in question would have to be 
struck down”, 
It is now a settled principle of law that 
the State in exercise of its administra- 
tive jurisdiction has also to behave in 
accord with Article 14 of the Constitu- 
tion. It has not been disputed before us 
that the prescription in Annexure 4 has 
to stand the scrutiny of the equality 
clause, 


The justification advanced in paragraph 
14 of the counter, jin our view does 
not provide a reasonable differentia, No 
material has been placed to demonstrate 
the correctness of the bald assertion con- 
tained in that pleading and, there- 
fore it has become difficult for 
us to accept the plea that there was a 
reasonable justification for drawing a 
distinction between certain subjects and 
others irrespective of the known classi- 
fication of the clinical and non-clinical 
subjects, We are, therefore, led to hold | 
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that there is discrimination in the treat- 
ment of the petitioners and others and 
the distinction in clauses (A) and (B) in 
the prospectus in Annexure 4 is hit by 
Article 14 of the Constitution, The 
learned Government Advocate pleaded 
that the petitioners should not be per- 
mitted to plead discrimination as they 
are estopped from challenging the 
arrangement by their own conduct. Ac- 
cording to him, knowing the provisions 
in the prospectus they had applied and 
continued to receive advantages for one 
year. They cannot now be permitted to 
turn round and question the arrangement. 
We do not think, when infraction of. 
Article 14 of the Constitution is pleaded, 
estoppel is an answer. Article 14 holds 
out a mandate to the State for regulating 
its conduct and while the State’s con- 
duct is under review with reference to 
the equality clause, estoppel based upon 
the performance of a citizen is not the 
answer to negative such a plea. 


We were told during argument that in 
case this amounted to discrimination it 
should be appropriate for us to hold that’ 
an examination should be adopted as a 
rule for all after the one_year’s term of 
housemanship. If the Regulations pre- 
scribe such an examination, there would 
have been force in the argument, Since 
the break up and intervention of an ex- 
amination came in the prospectus, we do 
not think, there would be any force in 
the submission of the counsel, 


If an examination was necessary, the 
petitioners were also prepared to under- 
take it as we were told in course of argu- 
ment. Government, however, have not 
provided for an examination. We have 
already extracted the Regulation of the 
University which prescribes a time limit. 
Six weeks from the first day of January 
would have brought it to mid-February, 
and the Syndicate has power of exten- 
sion up to 4 more weeks, which would 
bring it to around-the end of the setond 
week of March. With the cancellation of 
the advertisement under Annexure 10, 
the possibility of an examination within 
the time prescribed by the University 


. for seeking admission has gone and the . 


State Government by their own conduct 
have made it impossible for candidates 
like the petitioners to qualify themselves 
for admission into the post-graduate 
degree course, 

We were told at the bar, and learned 
Government Advocate did not dispute 
the factual assertion that there are many 


~ 
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vacancies in the specialities where the 
petitioners and persons like them are 
interested in taking admission after hav- 
ing: completed the one year’s houseman- 
ship. When provision has been made] 
for imparting post-graduate education in 
certain subjects by reserving seats, we 
must assume that Government felt thal 
there was necessity for it and having 
made the provision at public expenditure 
for such purpose, it does not appedr to 
be appropriate or reasonable to allow 


“vacancies to go unfilled, particularly 


when candidates are anxious to undergo 
such study, qualify themselves and with 
higher equipment serve the society. We 
were told by the learned Government 
Advocate as also by Mr. S. C. Mohapatra 
that there .would be many others” inte- 
rested to take admission, and if we par- 
mit the petitioners or similarly placed 
persons to take admission, deserving 
candidates may be kept away and in- 
equality of opportunities would result. 
In the circumstances which we have 
indicated, namely, time has been running 
out „and those who have not been 
showing any interest need not be look- 
ed up to at this stage, we think, that 
argument has no force, 


We would accordingly allow the writ 
application and direct the opposite par- 
ties to permit the petitioners and per- 
sons similarly situated as the petitioners 
who as a result of their selection on 6th 
January, 1980, had undertaken the one 


year’s housemanship, to take admission 
for the post-graduate degree in the re- 
spective specialities of their selection 


without complying with the further re- 
quirement of an examination. The Uni- 
versities are not before us as parties, but 
we assume that they would take the 
situation arising in the present case as 
an exceptional circumstance, and in ex- 
ercise of the powers under Regulation 
2-A of Chapter XVI of their respective 
Regulations, permit the candidates 4. 


- weeks more time for admission, 


We make no order for costs, 
R, N. MISRA, C. J.:— I agree, 


Petition allowed. 
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R. N. MISRA, C.J. AND B. N. MISRA, J. 

Ramlal Agarwala, Petitioner v, Sam- 
balpur University, Opposite Party, 

Original Jurn, Case No, 1480 of 1980, 
D/- 16-1-1981, 

Constitution of India, Art. 226 —— Edu- 
cation — Withholding of result of candi- 
date on allegation of adoption of unfair 
means — Conclusion reached on ground 
that answer of delinguent tallied with 
that of another candidate — Validity. 


Where the result of a student was 
withheld on the allegation of adoption 
of unfair means at the examination on 
the ground that an answer in the paper 
of thẹ delinquent tallied with that of 
another candidate’s paper but the man- 
ner in which the two answers were 
written showed that the answers came 
essentially from a common source and 
the candidates had memorised the open- 
ing words of the answer and had re- 
membered one or two sentences of the 
sub-heads and the answers otherwise did 
not have any intrinsic material to- evi- 
dence copying and there was no detec- 
tion of malpractice at the examination 
centre, it could not be presumed that 
the delinquent had copied from another 
candidate’s paper, (Paras 3 and 5) 


Cases Referred : Chronological Paras 
AIR 1976 Orissa 25: ILR 


(1975) Cut 
1311 3 
AIR 1976 Orissa 1341 ILR (1976) Cut 
109 3 


AIR 1972 Orissa 224: ILR (1972) Cut 469 
. 3 


(FB) 
(1968) 34 Cut LT 198 3 
(1960) 1 All ER 631: (1960) 1 WLR 223 
University of Ceylon v. Fernando 3 
L. Rath, for Petitioner, R, K, Moha- 
patra, for Opposite Party, 


MISRA, C. J.:— Bhima Bohi College 


located at Rairakhole is affiliated to the- 


Sambalpur University. Petitioner appear- 
ed for the Bachelor’s Examination in 
Arts conducted by the Sambalpur Uni- 
versity from that centre in 1980 and his 
examinations were held on specified 
dates between 16th of April and 6th of 
June of that year. Petitioner was as- 
signed roll number 176 and one of the 
subjects in which he appeared was Poli~ 
tical Science. The results of the exam- 
inations were published on 27-7-1980, but 
his results were not made known, While, 
he was busy enquiring as to what hap- 
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pened to his matter, he received a com- 
munication dated 22-8-1980 to the follow- 
ing effect (as far as relevant):— ` 


“You have copied from your co- 
examinee bearing Roll No, 178 in ans-` 
wering Question No, 9 of Pol, Sc, IInd 
Paper.” 
and he was called upon to offer expla- 
nation by 29th of August and he was 
also notified that his case would be con- 
sidered by the authorities on 29-8-1980 
at 1 p.m. He was told in case he thought 


‘that he should be heard at the enquiry, 


he should be present for the purpose. 
Petitioner in his explanation denied to 
have adopted any unfair practice and 
also appeared at the hearing. He sup- 
ported his stand by filing an affidavit 
wherein he reiterated the stand taken in 
the explanation. He also indicated the 
sitting arrangement made in room No. 
13, where he took the examination and 
relied upon the feature that he and the 
other candidate were far apart and there 
was no scope for copying. In case peti- 


.tioner had changed his seat during the 


course of the examination, the Invigi- 
lator was bound to take note of it. As 
there was no allegation by the Invigi- 
lator or from the Centre, there was no 
Scope for presuming that the malpractice 
has been resorted to in the manner al- 
leged, Petitioner alleged that during the 
personal hearing, the answer papers 
were not read and no comparison was 
made between the two answers for com- 
ing to the conclusion that there had been 
any copying by the petitioner from the 
other answer paper, Ultimately by order 
dated 10th of September, 1980 under 
Annexure 4, petitioner’s result of exam- 
ination was cancelled. Challenge in this 
application is to this disciplinary action. 

2 A counter-affidavit has been filed 
by the Deputy Registrar of the Univer- 
sity wherein the factual allegations re- 
garding the sitting arrangement, the fact 
that no complaint was made from the 
Centre and the answer papers were not 
compared in presence of the petitioner 
at the personal hearing, are not disput- 
ed. It has, however been pleaded that — 
on a comparison, the answers so far as 
question No. 9 was concerned substan- 
tially tallied and misconduct had, there- 
fore been established, 


.3, At the request of the petitioner, the 
two answer papers were made available 
at the hearing and have been compared 
in Court in regard to the answer to 
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Question No, 9. We shall presently’ ad- 
vert to that aspect. Mr. Rath for the 
petitioner contended that the counter- 
affidavit does not indicate that its de- 
ponent was personally present at the 
time of hearing by the disciplinary com- 
mittee and the facts alleged in the 
counter-affidavit cannot, therefore, be 
relied upon, There is no assertion by 
way of rejoinder that the Deputy Reg- 
‘istrar was not personally present, There 
is nothing in the counter-affidavit from 
which it can be gathered that he was 
actually not there. Reliance was placed 
by Mr. Rath on a Bench decision of this 
Court in the case of Dilip Kumar Gan- 
guli v. Utkal University, (1968) 34 Cut 
LT 198. The observation there that ad- 
yerse inference could be drawn when 
the relevant papers are not produced be- 
fore the Court must be confined to its 
own facts and we do not think it would 
be appropriate in the facts of this case 
to draw such adverse inference, Reliance 
was next placed by Mr. Rath on a 
Bench decision of this Court in the case 
of Kamalendu Prasad Padhi v.. Sambal- 
pur University, ILR (1976) Cut 109: 
(ATR 1976 Orissa 134), where the allega- 
tion was that the candidate was in pos- 
session of some incriminating material 
while the examination was in progress, 
The extent of natural justice warranted 
by facts of the case fell for considera- 
tion and reference was made to the earl- 
ier full Bench decisiormr of this Court in 
the case of Pramila Devi v. Secretary, 
Board of Secondary Education, Orissa, 
Cuttack, TLR (1972) Cut 469: (AIR 1972 
Orissa 224) (FB) and to the famous deci- 
sion of the Privy Council in the case of 
University of Ceylon v. Fernando, (1960) 
1 All ER 631. Mr. Mohapatra for the 
University on the other hand relied upon 
another Bench decision of this Court in 
the case of Brajendra Maharana v, Utkal 
University, ILR (1975) Cut 1311: (AIR 
1976 Orissa 25), where the content of 
natural justice applicable to a case of 
the present type has been indicated in a 
little different strain. Both the judg- 
ments are by the same learned Judge 
though the Benches were differently 
constituted. We do not think, it is neces- 
sary to enter into a consideration re- 
garding which one lays down the law 
correctly for the purpose of disposing of 
the present case, Here the facts are sim- 
le, There is no allegation of detection 
[ot malpractice at the examination centre, 
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The examiner while valuing the papers 
was of the opinion that the answer to 
Question No, 9 tallied in the answer 
papers of petitioner and the candidate 
with roll number 178, There is no mate- 
rial for the charge that petitioner copied 
from the other candidate. Merely on 
the premises that the answers tallied, 
there is no presumption that the petitioner 
copied from the other candidate’s paper. 
It could as well have been the other 
way, that is, the other candidate may 
have copied from the petitioner, 

4. We are aware of the position that 
our jurisdiction is not appellate, but law 

is fairly settled that where in a given 
e no prudent person capable of appre- 
ciating facts and coming to an indepen- 
dent conclusion could. have come to the 
conclusion which the University author- 
ities have on the materials available, the 
superior Court in a proceeding for cer- 
tiorari has jurisdiction to interfere. For 
that limited purpose, we shall now con- 
sider the two answers to question No, 9. 

5. The examiner has given the other 
candidate 114 marks in the answer to 
question No. 9 while the petitioner for 
the relevant answer has been given 
7 marks. The other candidate seems to’ 
have better equipment than the peti- 
tioner, inasmuch as the general per- 
formance of the other candidate is better 
and his manner of writing is very differ- 
ent from that of the petitioner, The por- 
tions tallied in the two answers are to 
the following extent :— 

(i) “In the opening lines of the mani- 
festo of the Communist Party, Marx and 
Engles wrote: 

‘A spectre is haunting Europe, the 
spectre of communism. All the powers 
of Europe have entered into a holy al- 
liance to exercise this spectre, Pope and 
Czar, Matternich and Gruizot, French 
radicals and German Police spies’, 

(In the answer of the other candidate 
‘old’ is written before Europe and the 
word spies is written as ‘spices’) 

(ii) “An Architect and Defender of Re- 
volution: The party claims itself to be 
the architect of the Revolution and the 
defender of the socialist order against 
the internal enemies and the external 


Sambalpur University 


(iii) He over judiciary :— 

Even the Judiciary consists of those 
comrades who- toe the line of the 
party 
The rest of A contents in the answers 
are in different language and the points . 


Seen ete eaoneasen 
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answered in the answers also differ. The 
placement given to the treatment of the 
sub-headings in the two answers also 
varies, While both the answers open 
with what has-been extracted above as 
item (i), the other two sub-headings oc- 
cur differently in the two answers, In 
the other candidate’s answer, the portion 
marked (ii) occurs earlier while in the 
answer of the petitioner, it is virtually 
towards the later portion. Even in the 


material which is contended to be tally- ` 


ing there is slight difference namely in 
the first item while the other candidate 
has used the word ‘old’ the petitioner 
has used the word “all”, While the other 
candidate has used the word ‘spices’, 
Each of the candidates after quoting the 
common material has written the ans. 
wer in his own way and as we have al- 
ready pointed out, the contents are very 
different. If there was a tendency to 
copy, it would normally have been a 
copy of the material available at a 
stretch. The manner in which the two 
answers .have been written leads us tọ 
hold that the answer for the question 
appears to have come essentially from a 
common source and the candidates had 
memorised the opening words of the 
answer and they had also remembered 
one or two sentences of the sub-heads. 
The answers otherwise do not have any 
intrinsic material to evidence copying. 
On the other hand, looking at the ans- 
wers gives a clear impression that this 
is not a case of resorting to unfair means 
in the examination hall, No prudent per- 
son looking at the answers is likely to 
reach this conclusion, In the circum- 
stances, it becomes difficult for us to 
hold that the conclusion of the Univer- 
sity authorities that the petitioner had 
sorted to malpractice was justified and 
merely from the answer and in the ab- 
ence of any complaint from the Centre, 
the view adopted by the University auth- 
orities can stand, 


6.. We accordingly allow the writ ap- 
plication, quash the disciplinary direc- 
thon of the University in Annexure-4 and 
call upon the University to publish the 
result of the petitioner, within a month 
from now in accordance with its Sta- 
tutes, Since we have no doubt that the 













action of the University was wholly bona. 


fide, we do not propose to award any 
costs against the University. l 

_ 7, Before we part with the case, we 
would like to place on record our serious 
concern over the falling standards of the 


M/s. Praharaj Partners v. State 
University Degrees and the allegations of - 


A. I R. 


malpractice in University examinations. 
It is very appropriate to recall the ad- 
vice of the famous Asquith to the stu- 
dents of the University :— 


“Keep always with you, wherever your 
course may lie, the best ‘and most en- 
during gift that a University. can bestow 
the company of great thoughts, the in- 
spiration of great ideals, the example of 
great achievements, the consolation of 
great failures. So equipped, you can face, 
without perturbation, the buffets of cir- 
cumstances, the caprice of fortune, all 
the inscrutable vicissitudes of life. Nor 
can you do better than take as your 
motto the famous words which I read 
over the portals of this college when I 
came here today: ` 7 Ss 


‘They have said. What say they? Let 
them say’.” 7 4s 
B. N. MISRA, J. :— I agree. 


Application allowed, 
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R. N. MISRA, C. J. 
M/s Praharaj Partners, Appellant v, 


State of Orissa and another, Respon- 
dents, 


Misc. Appeal No. 153 of 1979 and Civil 
Revn. No. 478 of 1979, D/- 26-9-1981.* 
(A) Arbitration Act (10 of 1940), Sec- 
tion 39 (iv) — Appeal under — Main- 
tainability — Application filed under 
Sec. 8 (2) and not under Sec. 20 — Sec- 
tion 39 has no application — Appeal 
against order would not be maintainable, 
(Para ly 

(B) Arbitration Act (10 of 1940), Sec- 
tion 2 (a) — Arbitration clause — Con- 
struction — Relevant clause in contract 
contemplating of parties, disputes and 
finality of decision — It is an - arbitra- 


r 


tion agreement, 


Where the relevant clause in the con- 
tract contemplated of parties, disputes 
and finality of decision which were es- 
sential ingredients to bring in the provi- 
sion of arbitration, the clause could not 
be said to have not constituted an 
arbitration clause. No particular form 
was needed to bring into existence an 
arbitration agreement, nor was it neces- 
sary that words like ‘arbitrator’ or 


"From order of S. K. Patel, Sub. J. 
Bhubaneswar, D/- 10-8-1979. 
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‘arbitration’ need be. mentioned in an 
arrangement where parties had really 
intended to submit their differences of 


disputes to arbitration. Case law discus- 


sed. (Para 3) 
Cases Referred : Chronological Paras 
AIR 1981 SC 479 l 3 
ATR 1980 SC 1522 : 1980 All LJ 749 3 
AIR 1967 SC 166 3 
AIR 1966 Punj 436 (FB) 3 


B. K. Mohanty, Ch. P. K. Misra, S. P. 
Choudhury and R. P. Das, for Appel- 
lant: Addl, Govt. Advocate, for Respon- 
dents. 

ORDER: The appeal is u/s. 39 of the 
Arbitration Act and the revision appli- 
tion is u/s. 115 of the Civil P. C.. Both 
are, however, . directed against one and 
the same order dated 10-8-79 passed by 
the learned Subordinate Judge, Bhuba- 
neswar, rejecting an application u/s. 8 
of the Arbitration Act on the basis that 
there was no clause for arbitration in 
the event of disputes in the agreement 
entered into between the parties. The 
original application before the learned 
| Subordinate Judge was u/s. 8 (2) of the 
Arbitration Act and not u/s. 20 thereof. 
Section 39 (1) (iv) of the Act has, there 
fore, no application, and in my view the 
appeal is- not ‘maintainable. Ac- 
cordingly. I dismiss the appeal on that 
count. 

2. Admittedly the petitioner had 
undertaken execution of certain works 
on behalf of the State of .Orissa through 
the Executive Engineer, Cuttack Public 
Health Division (opposite party No. 2). 


The contract contained the following 
clause :— 

“Decision of Public Health Engineer 
to be final: 


Except where otherwise specified in 
this contract the decision of the Public 
Health Engineer for the time being 
shall be final, conclusive and binding on 
all parties to the contract upon all ques- 
tions relating to the meaning of the 
specifications, drawings and instructions 
hereinbefore mentioned and as to the 
quality of workmanship’ or materials 
used on the work or as to any other 
question, claim, right, matter or thing 
whatsoever in any way arising out of or 
relating to the contract, drawing, speci- 
fications, estimates, instructions, orders 
or those conditions or otherwise con- 
cerning the works or the execution or 
failure to execute the same whether 
arising during the progress of the work 
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or after the completion or the sooner . 
determination thereof of the contract.’ 


3. The sole question. for consideration 
is whether from this clause an arbitra- 
tion agreement can: be construed.. 


There is no dispute before me that no 
particular form is needed to bring into 
existence an arbitration agreement, nor 
is it necessary that words like ‘arbitrator’ 
or ‘arbitration’ need be mentioned in an 
arrangement where parties had really 
intended to submit their differences or 
disputes to arbitration. A Full Bench of 
the Punjab High Court in Ram Lal 
Jagan Nath v. Punjab State, AIR 1956 
Punj 436, supports this view. Though 
this decision has been referred to in the 
decision reported in AIR 1980 SC 1522 
(State of U. P. v. Tipper Chand), this 
proposition has not been disputed. On 
the other hand, the statement of the law 
in Smt. Rukmanibai Gupta v. Collector, 
Jabalpur, AIR 1981 SC 479, supports the 


‘same view in clear terms. In Chief Con- 


servator of Forests, Rewav. Ratan Singh 
Hans, AIR 1967 SC 166, the question for 
consideration was whether the follow- 
ing clause in the contract amounted to 
an arbitration clause :— 


“In the event of any doubt or dispute 
arising between the parties as to the in- 
terpretation of any of the conditions of 
this contract or as to the performance 
or breach thereof, the matter shall be 
referred to the Chief -Conservator of 
Forests, Madhya Pradesh, Nagpur, whose 
decision shall be final and binding on the 
parties hereto.’ 


The court accepted this provision to 
amount to an arbitration clause. 


In Smt. Rukmanibai Gupta v. Collec- 
tor, AIR 1981 SC 479 (supra) the ques- 
tion for consideration was whether the 
provision in the mining lease, running 
as follows, constituted the arbitration 
clause :-— 


“Whenever any doubt, difference or 
dispute shall hereafter arise touching 
the construction of these presents or 
anything herein contained or any matter 
or things connected with the said lands 
or the working or non-working there f 
or the amount or payment of any rent 
or royalty reserved or made payable 
hereunder, the matter in difference shall 
be decided by the lessor whose decision 
shall be final.” 


While dealing with the. matter, ` the 
learned Judges referred .to a passage 
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from Russel on Arbitration, 19th Ed, 
p. 59 where it has been said: 


“If it appears from the terms of the 
agreement by which a matter is sub- 
mitted to a person’s decision that the 
intention of the parties was that he 
should hold an inquiry in the nature of 
a judicial inquiry and hear the respec- 
tive cases of the varties and decide upon 
evidence laid before him, then the case 
is one of an arbitration.” 


On the basis of the principle indicated 
by Russel and referring to the provi- 
siens in the clause, the court held that 
it amounted to an arbitration agreement, 


The learned Government Advocate, on 
the other hand, relies upon an earlier 
decision of the Supreme Court, being the 
case of State of U. P. v. Tipper Chand, 
AIR 1980 SC 1522 (supra), where inter- 
preting the following clause the court 
held that it did not constitute an arbitra- 
tion agreement :— 

“Except where otherwise specified in 
the contract the decision of the 
Superintending Engineer for the time 
being shall be final, conclusive and 
binding on all parties to the contract 
upon all questions relating to the mean- 
ing of the specifications, design, drawing 
and instructions hereinbefore mentioned. 
The decision of such Engineer as to the 
quality of workmanship, or materials 
used on the work, or as to any other 
question, claim, right, matter or things 
whatsoever, in anv way arising out of 
or relating to the contract, designs, 
drawing, specifications, estimates, ins- 
tructions, orders, or these conditions, or 
otherwise concerning the works, or the 
execution or failure to execute the 
same, whether arising during the pro- 
gress of the work, or after the comple- 
tion or abandonment of the contract by 
the contractor, shall also be final, con- 
clusive and binding on the contractor” 
In a brief analysis of the provision, ıt 
was held that it did not constitute an 
arbitration clause. 

Clear reason has been given in Smt. 
Rukmanibai Gupta v, Collector, AIR 
1981 SC 479 (supra) and tested by the 
- reasonings indicated ‘therein, in my opin- 
ion the provision contains an arbitra- 
tion clause. The relevant clause in the 
contract under consideration con- 
templates of parties, disputes 
and finality of decision. These 
are the essential ingredients to 
bring íin the provision, of arbitration, 
and I am inclined to agree with the suo- 
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mission of the petitioner’s counsel that 
this did constitute an arbitration clause. 
The learned Subordinate Judge, there- 
fore, went wrong in interpretation of 
the clause and in his ultimate conclu- 
sion that there were no arbitrationi 
clause. , 

4. The Civil Revision is allowed. The 
impugned order is vacated and the 
matter is remitted to the learned Sub- 
ordinate Judge for further action in ac- 
cordance with law. Since an interesting 
question arose where two views were 
possible, I. do not think it would be 
proper for making any order ‘for costs. 


Revision allowed. 
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R. N. MISRA, C. J. AND 
P. K. MOHANTI, J, 

Lord Jagannath and others, Peti- 
tioners v. State of Orissa and others, 
Opposite Parties. 

Original Jurn, Case No. 233 of 1977, 
D/- 24-2-1981. 


Orissa Estates Abolition Act (1 of 1952), 
Ss. 3-A (1), 8 (3), 2 (co) and Ss, 13-I (1) 
and 13-K (b) (after repeal by Act 33 of 
1970) — Estate of Lord Jagannath de- 
clared as ‘trust estate’ under Ch, I-A 
before repeal — Vesting of, in State by 
notification under Sec. 3-A (1) after re- 
peal of Ch. H-A — Sec. 5 of Orissa 
General Clauses Act is not attracted. 
(Orissa General Clauses Act (1 of 1937), 
Sec. 5). 

Where estate of Lord Jagannath de- 
clared as ‘trust estate’ under. Ch. H-A 
before it was repealed was directed to 
he vested in the State after repeal of 
Ch. TI-A, by notification in exercise of 
power conferred under Sec. 3-A (1), the 


- notification could not be challenged on 


the ground that once the estates had 
been declared as ‘trust estate’, the 
State Government had no authority to 
abolish them, In such a case, Sec. 5 of 
Orissa General Clauses Act would not 
be attracted. (Para 1) 

Section 13-K (b) in Ch. H-A which 
was repealed contained a provision auth- 
orising the State Government to make a 
vesting notification in respect of declar- 
ed trust estates. The paramount inten- 
tion of the Act was to abolish inter- 
mediary interests and in Ss. 3 and 3-A 
the mechanism for such abolition was 
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provided. Abolition was made in differ- 


ent stages. Section 13-I which provided 


a deeming provision against vesting upon 
declaration of an intermediary interest 
as a trust estate, had the effect of sav- 
ing the estate from vesting and Sec- 
tion 13-K which had been incorporated 
into the statute for removal of doubts 
had clearly indicated that notwithstand- 
ing such declaration, Govt, was stuil 
entitled to direct vesting of such estate 
by issue of notification under Section 3. 
Even declared trust estates were, there- 
fore, liable for vesting and, therefore, 
the consequence of a declaration of a 


trust estate was not to make it immune. 


from vesting forever. When Ch TI-A 
was repealed, Secs. 13-I and 13-K went 
out of the statute book. A ‘trust-estate’ 
is admittedly an ‘estate’ and if Sec. 13-I 
previously appearing in Ch H-A was 
not there, the immunity from vesting 
was also not there since a trust estate 
continued to be an ‘estate’ it became 
and/or remained: liable to vest upon ex- 
ercise of the power provided in the Act, 
(Para 1) 

N. K. Das, for Petitioners: Addl. Govt. 
Advocate, M/s. S. Misra-2, N. K. 
Acharya, P. C. Misra, J. N. Ray and G. 
Rath, Amicus Curiae, for Opposite Par- 


ties. . 

MISRA, C. J. :— Three persons claiming 
to be sevaks of the celebrated temple of 
Lord Jagannath at Puri have filed this 
application under Article 226 of the 
Constitution for a declaration that cer- 
tain provisions of the Orissa Estates 
Abolition Act are ultra vires the Con- 
stitution and are not applicable to the 
properties endowed in the name of the 
Lord and notifications in exercise of 
powers vested under the Act abolishing 
certain estates already declared as ‘trust 


estates’ under the Act and directing their 


vesting in the State of Orissa are in- 
competent. Several contentions wera 
raised in the writ avplication, but Mr. 
Das for the petitioners has focused his 
submissions at the hearing for a declara- 
tion that the Notification dated 18th 
March, 1974 (Annexure-1) issued by the 
State Government in purported exer- 
cise of powers conferred under Sec- 
tion 3-A (1) of the Abolition Act is li- 
able to be set aside. The impugned 

notification reads as hereunder :— 

“REVENUE DEPARTMENT 

NOTIFICATION 
The 18th March, 1974 

S. R. O. No. 184/74 — In exercise of 
the powers conferred by sub-sec. (1) of 
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Section 3-A of the Orissa Estates Aboli- 
tion Act, 1951 (Orissa Act I of 1952), the 
State Government do hereby declare 
that 


(i) the intermediary interests of all 
intermediaries whose estates have been 
declared as trust estates under Chap. 
H-A of the said Act, and 


(ii) those in- respect of which claims: 
and references made under the said 
Chapter were pending on the date of 
commencement of the Orissa Estates 
Abolition (Amendment) Act, 1970 (Orissa 
Act 33 of 1970) and 

(iii) the intermediary interests of all 
intermediaries in respect of all estates 
other than those which have already 
vested in the State have passed to and 
become vested in the State free from 
all encumbrances. 

(No. 13699-EA-I-ND-1/74-R.) 
By order of the Governor 


5 S. M. Pattnaik 
‘Commissioner-cum-Secretary to 
Government.” 


The main ground of attack is that the 
estates of Lord Jagannath had already 
been declared as ‘trust estates’ under 
Chap. II-A (since repealed) of the Act 
and had been saved from vesting. The 
same cannot vest by the impugned noti- 
fication because the repealing Act 33 of 
1970 in terms of Section 7 (2) by way of 
removal of doubt declared that the State 
Government shall not be deemed to have 
been debarred from issuing fresh noti- 
fication under Section 3 or 3-A vesting 
any estates in respect of which claims 
and references were made under Chap- 
ter H-A and were pending adjudication 
on the date of commencement of the re- 
pealing Act 33 of 1970, Le. 7-12-1970 
and the said section did not refer to 
powers of the State Government to issue 
a fresh notification of vesting in respect 
of declared trust estates under Chap- 
ter II-A which had been saved from 
vesting, There is no dispute that cer- 
tain estates in respect of which the in- 
termediary interest - vested in Lord 
Jagannath had already been declared as 
trust estates in appropriate proceedings 
taken under Chapter I-A of the Aboli- 
tion Act. Under Section 13-I of Chap- 
ter JI-A, it had been provided :— 


“All estates declared under this Chap- 
ter to be trust estates by the Tribunal 
or the High Court, as the case may be, 
shall be deemed to have been excluded 
from the operation of the vesting noti- 
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fication and never to have vested in the 
State in pursuance thereof,” 

This provision was a deeming one be- 
cause under the scheme in Chapter I-A 
after a vesting notification was made. 
it was open for a declaration of trust 
estate to be asked for and notwithstand- 
ing the fact that there was an earlier 
vesting notification, Section 13-I (1) pro 
vided that upon declaration of trust 
estate, the same would be deemed to 
have never vested. Section 13-K made 
provision for removal of doubts and 
clause (b) ran thus :— 

“Nothing in this , Chapter shall be 
deemed to debar the State Government 
Írom vesting any trust estate by the 
issue of a notification under Section 3.” 
By Orissa Act 33 of 1970, Chapter I-A 
was repealed from the principal Act and 
Sectjon 7 thereof made the following 
provision :— 


“(1) Nothwithstanding the repeal of. 


Chapter II-A of the principal Act alj 
estates, in respect of which claims and 
reference made under the said Chapter 
were pending on the date of coming in- 
to force of this Act, shall be deemed to 
have’ been excluded from the operation 
of the vesting notification. 


(2) For removal of doubts it is hereby 
declared that nothing in sub-section (1) 
Shall be deemed to debar the State Gov- 
ernment from vesting any such estate 
by the issue of a notification under Sec- 
tion 3 or Section 3-A.” 
President’s Act 3 of 1974 brought about a 
further amendment to the Abolition Act 
and a definition of ‘trust estate’ was 
added under Section 2 (00) to mean, 

ee an estate the whole of the net 
income whereof under any trust or other 
legal obligation has been dedicated ex- 
clusively to charitable or religous pur- 
poses of a public nature without any 
reservation of pecuniary benefit to any 
individual : 

-Provided that all estates belonging to 
the Temple of Lord Jagannath at Puri 
within the meaning of the Shri Jagan- 
nath Temple Act, II of 1955 and all 
estates declared to be trust estates by 


a competent authority. under _ this 
Act prior to the date of coming into 
force of the Orissa Estates’ Abolition 


(Amendment) Act, 33 ‘of 1970 shall _be 
deemed to be trust estates, 

Explanation 
Mr. Das for the petitioners seeks sup- 
port from Section 5 of the Orissa Gen- 
eral Clauses Act, 1937, which provides:— 


Lord Jagannath v. State 


A.L R. 


“Where any Orissa Act repeals any 
enactment hitherto made, or hereafter 
to be made, then unless a different in- 


tention appears, the repeal shall not — 


(a) revive anything not in force or 
existing at the time at which the repeal 
takes effect: or 


(b) affect the previous operation of 
any enactment so repealed or anything 
duly done or suffered thereunder: 

(c) affect any right, privilege, obliga- 
tion, or liability acquired. accrued or in- 
curred under any enactment so repeal- 
ed; or 

(d) affect any penalty, forfeiture or 
punishment incurred in respect of any 
Offence committed against any enact- 
ment so repealed: or 

(e) affect any investigation, legal pro- 
ceeding or remedy in respect of any 
such right, privilege, obligation, liability 


penalty, forfeiture, or punishment as 
aforesaid.: 

and any such investigation, legal 
proceeding or remedy may be instituted, 
continued or enforced, and any such 
penalty, forfeiture or punishment may 


be imposed as if the repealing Act had 
not been passed.” 
(underlining is ours), 

Petitioners have emphasized on the fea- 
ture that in Section 7 of Orissa Act 33 
of 1970 there has been no reference to 
declared trust estates and the power has 
been confined to pending proceedinys. 
It has also been argued that by the de- 
claration as trust estate, a right had 
been acquired which could not be taken’ 
away by a subsequent notification. Sec- 
tion 13-K (b) of the Act which was in 
Chapter II-A clearly contained a provi- 
sion authorising the State Government 
‘to make a vesting notification in re- 
spect of declared trust estates. Admit- 
tedly, the paramount intention of the 
Act was to abolish intermediary inte- 
rests and in Sections 3 and 3-A thereof 
the mechanism for such abolition has 
been provided. Abolition has been made 
in different stages, Section 13-1 which 
provided a deeming provision against 
vesting upon declaration of an in- 
termediary interest as a trust estate, 
had the effect of saving the estate from 
vesting and Section 13-K which hal 
been incorporated into the statute for 
removal of doubts had clearly indicated 
that notwithstanding such declaration, 
Government were still entitled to direct 
vesting of such estate by issue of a noti- 
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fication under Section 3. Even declared 
trust estates were, therefore, liable for 
vesting and, therefore, the consequence 
of a declaration of a trust estate was not. 
to make it immune from vesting for- 
ever. When Chapter H-A was repealed, 
Sections 13-I as also 13-K went out otf 
the statute book. A “trust estate” is 
admittedly an “estate”? and if Sec. 13-I 
previously appéaring in Chapter I-A of 
the Act was not there, the immunity 
from vesting was also not there. Since 
_{a trust estate continued to be an ‘estate’ 
it became and/or remained liable to vest 
upon exercise of the power provified in 
the Abolition Act. It is in exercise of 
such a power that the impugned notifica- 
tion under Annexure-1 has been made. 

2. Counsel for both sides had cited 
several authorities before us‘in support 
of their respective contentions mainly 
with reference to Section 5 of the Gene- 
Tal Clauses Act and the true meaning 
of the phrase ‘unless a different inten- 
tion appears. It cannot be disputed 
that the amendment to Section 8 (3) of 
the Act authorised applications ‘to be 
made in respect of trust: estates and the 
President’s Act introduced a definition 
of ‘trust estate’ which included the esta- 
tes of the deity by name. We do not 
think, there is any force in the conten- 
tion of the petitioners that once the 
estates had been declared as trust esta- 
tes, the State Government had no auth- 
ority.to abolish them. The position is 
so obvious that reference to authorities 
is wholly unnecessary. 

We would accordingly dismiss the 
writ application, but without costs. 


P. K. MOHANTI, J. :—~ I agree. 
Application dismissed, 
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N. K. DAS J, 

Amitay Ray, Appellant v. Ashok 
Kumar Ray and another, Respondents. — 

Misc. Appeal No, 157 of 1977, D/- 20-25 
1981.* 

Successsion Act (39 of 1925), See, 218 
— Civil P. C. (1908), Section 141 and 
Order 41, R. 4— Appeal against a decree 
granting Letters of Administration —~ 
Abetment of appeal against one of the 
respondents — Appeal abates as a whole, 


*From order of S. K. Behera, Sub. da 
Puri D/- 4-3-1977. 


CY/DY/B397/81/JDD 
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Amitav Ray v. 


(1972) 2 Cut WR 680 6 
AIR 1966 SC 1427 & 
AIR 1963 SC 1901:1964 All LJ 109 6 
AIR 1962 SC 89 6, 7 
(1962) 28 Cut LT 204 7 
(1953) 19 Cut LT 474 6 
AIR 1944 Pat 38 6, 7 
AIR 1940 Pat 346 6 
. ATR 1938 Sind 36 (FB) 8 
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There is no dispute about the fact that 
the case for grant of Letters of Ad- 
ministration is registered as a suit by 
virtue of Section 141, C P.C. When it 
is registered as such, the suit has tə 
proceed. according to the procedure laid 
down in the Code of Civil Procedure. 
In the instant case decree was prepared 
granting Letters of Administration which 
is an indivisible one, inasmuch as the 
grant has the force of a decree. The ap- 
peal against such decree cannot proceed 
in absence of one of the respondents in- 
asmuch as there will be conflict of deci- 


gion. The auestion whether that respon- 


dent will be benefited or not if the ap- 
peal is allowed, is of no importance in 
such a case. The question is whether 
the Court can proceed with the appeal 
in absence of one of the respondents 
who was a party in the Court -below be- 
cause the appeal is incomplete. Under 
the Indian Succession Act, general cita- 
tions as well as special citations are 
issued and the special citations are in 
respect of persons who are necessary 
parties, The daughter namely absent 
respondent in the present case is a neces- 
sary. party and, therefore, the appeal, 
cannot proceed in absence of that re- 
spondent. The Court is not to look to 
the question whether benefit will come 
to that respondent if the decision of the 
trial court is varied or not; but the ques- 
tion is whether the appeal can proceed 
or not (Para 7) 
Cases Referred: Chronological Paras 


_A. K. J. Mohapatra, B. Misra and 
P. C. Mohapatra, for Appellant: R. K. 
Mohapatra, A. N. Misra, S. N. Sinha and 
B. Pal, for Respondents, 


ORDER :— Challenge has been 
made to grant of. Letters of Administra- 
tion by the Subordinate Judge, Puri on 
the strength of an unregistered will 
dated 20-8-72. Plaintiffs applied for 
grant of Letters of Administration on 
the strength of a Will said to have 
been executed by their mother. Defen- . 
dant No. 2 has filed this appeal chal- — 
lenging the decision of the Subordinate - 
J udge, Originally, only: the plaintiffs d 
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were made respondents, but subsequ- 
ently leave has been granted by this 
Court on 24-8-77 to amend the memo of 
appeal, By way of amendment, original 
defendants Nos. 1,3 and 4 have been 
added as respondents Nos. 3,4 and 5. As 
the appellant did not take steps for ser- 
vice on respondent No. 5, the appeal 
stands dismissed and the stay was vaca- 
ted as against respondent No. 5 by order 
dated 21-12-79, 

2. The case of the plaintiffs is that 
they were looking after the affairs of 
their mother and she had much affec- 
tion for them. While in sound state of 
body and mind, she executed a Willon 
20-8-72 out of her free will in respect 
of a house situated in Puri town and it 
was her last Will 

3. The case of defendant No. 2 in 
the written statement is that the Will 
is a forged one it does not bear the 
thumb impression or signature of the 
mother. At the relevant time, the testa- 
trix was lying seriously ill for over a 
year before her death and after a cere- 
bral stroke, which resulted in paralysis, 
she had lost her power of movement 
and also speech, She had no sound dis- 
posing state of mind and was incapable 
of making any testamentary disposition 
at the relevant time. . 

4. The trial court has accepted the 
Will to be a genuine one and has held 
that the testatrix had executed the Will 
while in sound. disposing state of mind 
and that was out of her free volition. 

5. While the appeal was taken up for 
hearing, two preliminary objections were 
raised by the respondents, namely, the 
appeal having abated against respon- 
dent No. 5, the Court. cannot proceed 
with the appeal: and the addition ofre- 
- spondents Nos. 3, 4 and 5 having been 
made after the period of limitation, the 
appeal as a whole has been barred by 
limitation. Counsel for both sides 
agreed that the preliminary objections 
should be disposed of first and, accord- 
ingly, arguments for both sides have 
been confined only to the aforesaid two 
. points, l 

6. Undisputedly, respondent No. 5 
was a daughter of the testatrix. She 
was also a party in the Court below, 
By way of amendment, she 
pleaded as a party in the appeal, but 
the appeal has been dismissed as against 
-her for not taking steps. It is contend- 
‘ed by the learned counsel for the re- 
-spondents that there would be conflict 
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of decisions if the appeal is allowed, and 
the Court cannot proceed with the ap- 
peal, inasmuch as it has already been 
dismissed as against respondent No. 5. 
The learned counsel for the appellant 
contends that the suit being under the 
Indian Succession Act and for grant of 
Letters of Administration, it cannot be 
treated as a properly constituted suit 
under the Code of Civil Procedure and,. 
as such, the provisions of the Code of 
Civil Procedure relating to abatement 
are not applicable. The princi- 
ple in this. .respect has been laid ` 
down in State of Punjab v. Nathu Ram, 
AIR 1962 SC 89, and it has been held 
that Courts will not proceed with an 
appeal (a) when the success of the ap- 
peal may lead to the court’s coming to 
a decision which will be in conflict with 
the decision between the appellant and 
the deceased respondent and therefore 
which would lead to the court’s passing 
a decree which will be contradictory to 
the decree which had become final with 
respect to the same subject-matter be-: 
tween the appellant and the’ deceased, 
respondent; (b) when the appellant could: 
not have brought the action for the 
necessary reliefs against those respon-. 
dents alone who are still before the 
court and (¢) when the decree against 
the surviving respondents, if the appeal 
succeeds, will be ineffective, that is to 
say, it could not be successfully execu- 
ted. A Division Bench of this Court has 
also held in Prahallad Dhal v. Nilamani 
Dhal, (1972) 2 Cut WR 680, that even 
when respondent dies and there is chance 
of conflicting decisions, the appeal can- 
not proceed. In Alli Sheriff v. Salur 
Ammanna, (1953) 19 Cut LT 474, re- 
spondents Nos. 3 to 5 were expunged 
from record and it was held that the 
appeal could not proceed, 


In the case.of Rameshwar Prasad v, 
Shambehari Lal Jagannath, AIR 1963 
SC 1901, the aforesaid Nathu Ram case 
has also been reiterated by a larger 
Bench of the Supreme Court. It has 
been held therein that an appellate 
Court has no power to proceed with tha 
appeal and to reverse and vary the de- 
cree in favour of all tbe plaintiffs or 
defendants under Order 41, Rule 4 when 
the decree proceeds on a ground com- 
mon to all the plaintiffs or defendants, 
if all the plaintiffs or the defendants ap- 
peal from the decree and any of them 
dies and the appeal abates so far as ha 
is concerned under -Order 22, Rule 2 
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The Supreme Court in Sri Chand v, 
Jagdish Pershad Kishan Chand, AIR 
1966 SC 1427; has re-affirmed the deci- 
sion in Nathu Ram case as well as the 
case of Rameshwar Prasad (supra) and 
it has been held that even if one of the 
tests laid down in Nathu Ram case is 
satsified, the Court may having regard 
to all the circumstances hold that the 
appeal has abated in its entirety. A di- 
rect case on this point is Smt. Bahburia 
Manikraj Kuar v. Smt. Amarbas Kuar, 
AIR 1944 Pat 38. A Division Bench, 
while dealing with Order 22, Rule 4 of 
C. P. C. has heid that a Will must be 
either good or bad against all the world, 
Where a probate is granted of a Will and 
the appeal against it is allowed to be 
abated as against some of the respon- 
dents, the whole appeal must be dis- 
missed. Reliance has been placed — ia 
this respect of a Full Bench decision of 
the Patna High Court in Ramphal Sahu 
v. Satdeo Jha, AIR 1940 Pat 346 and 
two other decisions of the said High 
Court. 

7. There is no dispute about the fact 
that the case for grant of Letters of Ad- 
ministration is registered as a suit by 
Virtue of Section 141 C. P. C. when it 
is registered as such, the suit has to 
proceed according to the procedure laid 
down in the Code of Civil Procedure. 
It is contended by the learned counsel 
for the appellant that as it is a case for 
grant of Letters of Administration, it 
cannot be said to be a decree 
and, therefore, there is nò question of 
indivisibility of the decree and, as such, 
the question of abatement of the ap- 
peal as a whole does not arise. The an: 
swer to this question has been clarified 
by the Patna High Court in AIR 1944 
Pat 38, referred to above. In fact, in 
the present case, a decree was prepared 
and according to the decision of the 
Patna High Court this grant of Letters 
of Administration is an indivisible one, 


inasmuch as the grant has the force of a 


decree. By virtue of the tests laid down 
in Nathu Ram case (AIR 1962 SC 89) 
(supra), the appeal cannot proceed in 
absence of respondent No. 5, inasmuch 
as there will be conflict of decisions, 
The question whether respondent No. 5 
will be benefited or not if the appeal is 
allowed, is of no importance in such a 
case, The question is whether the Court 
can proceed with the appeal in absence 
of one of the respondents who was a 
party in the Court below because ae ap 
peal is incomplete, - 
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Under the Indian Succession Act, gen- 
eral citations is well as special citations 
are issued and the special citations are 
in respect of persons who are neces- 
sary parties. The daughter (respondent 
No. 5) in the present case is a necessary 
party and, therefore, the question js 
whether the appeal is competent and 
whether the appellate court will. vary 
the decision of the lower court. By vir- 
tue of the tests laid down in Nathu Ram 
case, the appeal cannot proceed in ab- 
sence of respondent No. 5. The Court is 
not to look to the question whether be- 
nefit will come to respondent No. 5 if 
the decision of the trial court is varied 
or not, but the question is whether the 
appeal can proceed or not (see Raj- 
kishore Dhal v. Dadhi Sahu. (1962) 28 
Cut LT 204), 


8. In Gangabai v. Jaikishindas Mala- 
yomal, AIR 1938 Sind 36, a Full Bench 
has stated that a decree has to be pre- 
pared in a case of grant of Will or Let- 
ters of Administration. In the instart 
case, a decree has been prepared by the 
trial court. Once a decree has been pre- 
pared, the appeal has to proceed ac- 
cording to Order 41, C. P. C. and in ab- 
sence of respondent No. 5 the appellate 
court cannot proceed with the appeal 
because there is no complete appeal be- 
fore the Court to be heard and there is 
every chance of conflicting decisions. 
Accordingly, I hold that the appeal has 
abated as a whole. 


= 9. Counsel for both sides also agree 
that if the appeal has abated as a whole 
there ts no question of going into the 
point of limitation, raised by the coun- 
sel for the respondents for adding 
the names of respondents Nos. 
3, 4 and:5 after the period of 
limitation is over. In the instant case. 
leave was granted for amending the 
memo of appeal, but there was no peti- 
tion for condonation of delay. It is well 
settled that the respondents can agitate 
and challenge the question of limitation 
after their appearance in the case. I do 
not find any necessity to go into this 
question as I have already held that tne 
appeal has abated as a whole, 


10. In the result, the appeal is dis- 
missed. In the circumstances of the 
case, there will be no order as to costs, 


Appeal dismissed 
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AIR 1981 ORISSA 112 
R. N. MISRA, C. J. AND 
B. N. MISŘAĄ, J. 


Kinigam Service Co-operative So- 


- ciety, Petitioner v. Deputy Registrar, 


- of Registrar to impose amendment 


~ 


‘society — R. 14-A (3) providing 
Committee of Society —. 


Co-operative: Societies. and another, 
Opposite Parties, - 

O. J. C., No, 221 of 1981, 
1981, | 


. (A) Orissa Co-operative Societies Act 


 `DI- 19-3- 


(2 of 1963), Section 12 (6) — Amend- . 


ment of Bye-laws of Society — Power 
Cannot be exercised without hearing the 
for 
hearing the 
Held, inconsistent with Section 12 (6). 
(Orissa Co-operative 
(1965), R. 14-A (3); 

India, Arts, 245, 226.) 


Section 12 (6) of ‘the Act clearly in- 
dicates that in the event of default by 
Society to make the amendment of 
Bye-law,. the Registrar. after giving the 


Constitution of 


‘society a reasonable opportunity of be- 


ing heard, can register the amendment. 
The Registrar has the discretion of re- 
gistering the amendment, but the man- 
date in sub-section (6) of Section 12 of 
the Act is that the society should be 
given a reasonable opportunity of being 
heard, While sub-section (6) requires 
an opportunity of being heard to -be 
given to the society, R. 14-A (3) makes 
provision for hearing the committee of 
the Society. Admittedly, the commit- 
tee of society is different from the so- 
ciety. The Rule has been made in ex- 
ercise of the powers of subordinate 
legislation. As the Statute. requires the 


Society to be given a reasonable oppor- 


tunity of being heard, the ‘Rule cannot 
confine the right of hearing to the Com- 
mittee of Management, a body different 
from the Society. Sub-rule (3) of R. 14 
is inconsistent with Section 12 (6) of 
the Act, and therefore, ultra vires the 
Act. AIR 1972 SC 2427; AIR 1961 SC 
751 Foll. (Para 5) 


The power to make subordinate legis- 
lation is derived from the enabling Act 
and it is fundamental that the delegate 
on whom such a power is conferred 
has to act within the limits of the auth- 


 ority conferred by the Act. The de- 


legate cannot override the Act either by 


‘exceeding the authority or by making 


DX/EX/C22/81/VCD/DVT ` 


Societies Rules. 


K. S: Co-op. Society v. Dy. Registrar, Co-op.. Societies 


+ 


_the amendment, 


-exceptional 
. that the procedure 


ALR, 


the provision inconsistent with the Act. 
(Para 5) 

(B) Orissa Co-operative Societies Act 
(2 of 1963), Section 12 (6) — Amend- 
Ment. of Bye-laws of society — Power 
of Registrar to impose such amendment 


_— Notice calling for a General Body 


Meeting for considerattion of proposed 
amendment not given — Opportunity. of 
hearing not given to society before re- 
gistering amendment — Order register- 


.Ing amendment liable to be quashed. 


(Orissa -Co-operative 
(1965), R. 14-A (1)), 


Where before ‘imposing the amend- 
ment of Bye-laws of a society under 
Section 12 (6) of the Act, no notice was 
given by the Registrar under R. 14-A 
(1) of the Rules calling upon the society 
to convene a General Body Meeting of 


Societies Rules 


the society and no General Body Meet- 


ing of the society was held for consider- 
ing the proposed amendment, it must be 
deemed that no opportunity of hearing ` 
was given by the Régistrar to the so- 
ciety before registering the amendment. 
Consequently, the order registering 
amendment would be illegal, . 
| (Para. 5) - 
The scheme of the Statute contem- 


plates consideration of the amendment 


of Bye-laws by the General Body, whe- 
ther the amendment be voluntary or ig 
imposed by the Registrar. Where it 
is an imposition by the Registrar, the 
proposed amendment has to be consider- 
ed by the General Body, and if it be 
not carried, there is scope for objection 
which shall be heard. Bye-laws are 
essentially contractual in -` character, 
When Bye-laws are to be amended, it is 
appropriate that the members are ap- 
prised of the proposal for amendment 
and are given an opportunity of consider- 
ing the propriety of the amendment, and 
where they do not accept the amend- 
ment they must be given a hearing 
whereafter the Registrar may impose 

l (Para 5) 


The scheme in the Statute is that 
amendments should be by a voluntary 
process as' a rule and could be imposed 
under certain circumstances as an ex- 
ception, Where the Statute prescribes 
a particular procedure to be complied 
with, for exercising jurisdiction in an 
manner, it is appropriate 
should be strictly 


followed and failure to comply with 


Sa 
~ 
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the statutory ‘requirement 


seriously viewed. (Para 6) 
` Cases Referred: Curonilogical Paras 
AIR 1972 SC 2427 5 


AIR 1961 SC 751: er a on LJ g 


Y. S. N. Murty, Y. S. R; Murty and 
D. P. Choudhury, for Petitioner; Ad- 
vocate General and Addl. Standing 
Counsel (for No. 1) and A S. Naidu 
(for No. 2), for Opposite Parties: B. B, 
Rath, J. K. Das and R., WN, Acharya, 
for Intervenors. 


MISRA, C. J.:—Challenge in this ap- 
plication under Article 226 of the Con- 
stitution is to the order dated 5-12-1980 
in Annexure 3 passed by the Deputy 
Registrar of Co-operative Societies (op- 
posite party No. 1 herein) in purported 
exercise of powers under Section 12 (6) 
of the Orissa Co-operative Societies Act, 
1962 (hereinafter referred to as the 
‘Act’) registering an amendment to the 
Bye-law No. 30 €D (a) of the Berham- 
pur Co-operative Central Bank Limited 
(hereinafter referred to as the Bani, 
opposite party No. 2,- 


` 2. The short facts relevant for ap- 
preciating the contentions advanced be- 
fore us and for disposal of the writ ap- 
plication are these :— 


The petitioner is a Service Co-opera- 
tive Society registered under the Act 
while the Bank is a Central Society 
also registered under the same Act, and 
the petitioner is affliated to the said 
Central Society. The Bank had its Bye- 
laws duly registered by the Regis- 
trar under the Act. Bye-law No, 
30 (i) made provision for mana- 
gement and prescribed that the manage- 
ment of the Bank shall vest in a com- 
mittee consisting of 15 members. The 
area of operation of the Bank was divid- 
ed into 10 election zones as indicated 
in sub-rule (ii) (a). 

On 31-1-1981 the petitioner received 
a notice dated 29-1-1981 from the op- 
posite party No. 1 calling the general 
body meeting for election of the, Com- 
mittee of Management which also con- 
tained the election programme. . Upon 
enquiry, the petitioner found that the 
opposite party No: 1 had amended the 
Bye-law No. 30 Gi) (a) of the Bank and 
had changed the zonal arrangemént con- 


tained therein, The petitioner-Society’ 
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tħat- the opposite ` party No. 1 — De- 
puty Registrar had issued a notice D/- 
3-11-1968 (Anńëx:. :2)_ to the Secretary of - 
the Bank requiring himin exercise of 
powers under Section 12 (5) ofthe Act 
read with Rule 14-A of the Rules made 
thereunder to amend the  Bye-law 
No. 30 Gi) (a) in the manner. indicated 
in the enclosure to the notice and to 
submit the amendment proposal to him 
within 30 days from the date of issue 
of the notice for registration of the 
amendment, In the very notice it was 
further stated that— 


` “The Secretary. of the Bank may ap- 
pear before the undersigned on 5-12- 
1980 at 11 A. M. in my office for hear- 
ing in pursuance of Section 12 (6) of 
the Orissa Co-operative Societies Act, 
1962.” 

The General Body meeting of the Bank 
was not convened to consider the pro- 
posal for amendment. The Committee 
of Management appeared before the De- 
puty Registrar on 5-12-1980 and want- 
ed time for filing objection against the 
proposed amendment. The petition for 
time was rejected and the Deputy Regis- 
trar under Annexure 3 passed the im- 


` pugnd order running thus :— 


“In exercise of powers conferred upoh 
me u/s, 12 (6) of the Orissa Co-operative 
Societies Act, 1962, I, Sri S. Swain, De- 
puty Registrar, Co-operative Societies, 
Berhampur Division, Berhampur, do 
hereby register the amendment to Bye- 
law No. 30 (ii) (a) of the Berhampur 
Co-operative Central Bank Limited, 
Regd. No. J. 395, as shown in the 
aforesaid documents and do hereby 
sign ‘a certificate of registration of such 
amendment,” 

The petitioner aan a impugn- 
ed order by contending tha 

(1) The amendment to —— can 
be made only by members at a metting 


` of the Central Body of the members of 


the Society, and even for amendment, 
under direction of the Registrar the 
General Body meeting had to be con- 
vened; . 

_(2) The notice ünder Annexure 2 is” 
vitiated in Iaw asthe provisions of Rule 
14-A had. not been complied with 
The direction in the notice should have 
been to convene a General Body meet- 
ing. for the purpose: of PEOR the 


amendment} 
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(3) A reasonable opportunity of being . 
heard had not been given to the So- 
ciety. Therefore, action under Sec- 
ay 12 (6) of the Act. could not be taken; 
an 

(4) -The “action of the Deputy Regis- 
trar, who is no other than a nominated 
member of the Committee of Manage- 
ment of the Bank, is also iiti 
vitiated. 


3. A counter-affidavit bas been filed 
by the opposite party No. 1 wherein it 
has been contended that the petitioner 
had a statutory. remedy of appeal under 
Section 109 of the Act: no prejudice 
had been caused -by the amendment in- 
asmuch as by the amendment the peti- 
tioner’s right to be a voter was in no 
way affected:: the Registrar has statuz 
tory power to call upon the Society ta 
make the amendment within a speci- 
fied period if he was of the opinion 
that the amendment was necessary or 
desirable in the interest of the Society 
and the procedure provided under 
Rule 14-A had been duly complied 
with: the power under Sectioon 12 (6) 
of the Act has been duly exercised and, 
therefore, the order registering the 


amendment was not open to challenge, . 


The Bank filed a separate affidavit 
through its Assistant Secretary pleading 
that no General Body meeting of the 


Bank was held to consider the proposed 


amendment. It was contended that the 
notice was illegal and the order regis- 
tering the amendment was, neers 
not a valid one, 


An additional counter-affidavit on- be- 
half of the opposite party No. 1 was 
also filed by. the Sub-Assistant Regis- 
trar, attached to the office of the De- 
puty Registrar supporting the action of 
amendment. 


4, As there was no interim order of 
stay of election, at the request. of par- 
ties the application itself was heard on 
23-2-1981 and judgment was reserved. 
For certain clarification, the matter was 
re-listed on 11th March, 1981 and again 
on 16th March, 1981. Taking advan- 
tage of the fact that the matter was 
listed again after being reserved for 
judgment, two applications for interven- 
tion were filed one by ‘one Brunda- 
ban Tarei claiming to be a newly elect- 
ed Director, and the other on` behalf 
of four persons claiming to have been 
elected to the Board of Management of 
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the Bank, The election is said to have 
taken place on 27-29-1081. 


‘On 16-2-1981, this. Court had. directed 
to the following effect :— 


“We do not intend to give any in- 
terim direction for stay of the election, 
but we make it clear that if the peti- 
tioner’s stand Succeeds the fact that 
we have not granted stay would not be — 
available to the other side to contend 
that it is open to election, dispute and 
that no interference would be : caused 
under Article 226 of the Constitution.” 


The election was, therefore, a pendente 
lite matter, and since the writ applica- 
tion had already. been heard before the 
election was held; we have not consider 
ed it appropriate to allow intervention, 
In fact, in course of the further hearing 
on 16th March, 1981 we had told coun- 
sel for the two sets of Intervenors 
that their petitions would not be enter- 
tained. , 

5. Section 12 of the Act deals with 
amendment of Bye-laws of the Society. 
Sub-sections (5) and (6) thereof which 
are material provide that :— 


**(5) Where in the case of an Apex 
Society, Central Society, Co-operative 
Bank or Financing Bank or in the case 
of any other society assisted by the 
State or Central Govenment in any of 
the forms Specified in sub-section (1) 
of Section 31, the Registrar is of tha 
opinion that an amendment of the bye- 
laws of any such society is necessary 
or desirable in the interest thereof, he 
may, in the prescribed manner, call 
upon the society to make such amend- 
ment within such period, as he may 
specify in that behalf. 

(6) If the society fails to make the 
amendment within the period aforesaid, 
the Registrar may, after. giving the soci- 
ety a reasonable opportunity of being 
heard, register the amendment and shalt 
forward to the society a copy of the. 
Tegistered amendment together with a 
certificate signed by him; and such cer- 
tificate shall be conclusive evidence thaf 
the amendment has been duly register- 
ed.” p 

Rule 14 prescribes the procedure re- 
garding amendment of Bye-laws, and 
by the very first sub-rule every amend- 
ment has to be made only by a resolu- 
tion passed by not less than two-thirds 
of the members present at a meeting 
of the General Body of the members of 
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the Society. Obviously, Rule 14 refers 
to amendments sought for > voluntarily 


by the Society. Rule 14-A lays down 


the procedure: for amendment of Bye- 
Jaws under the direction of the Regis- 
trar as provided. in Section 12-(5) of the 
Act.” The three sub-rules _ thereof are 
as follows :— 


(1) Where it appears to the Regis- 
trar that amendment of the Bye-laws 
of a Society referred to in sub-section 
(5) of Section 12 of the Orissa Co-opera- 
tive Societies Act is necessary, he 


shall indicate the reasons therefor, and - 


issue a notice calling upon the com- 
‘mittee of such society to convene a 
general meeting to consider such amend- 
ment; 

(2) The notice referred to in sub- 
rule (1) shall specify— 

(a) the text of Bye-laws as existing 
and the Bye-laws as proposed for 
‘amendment, or the new Bye-laws as 
proposed to be incorporated; or the 
existing Bye-laws which are ii 
for deletion; 

(b) the period within which sih 
amendment should be sent to the Re- 
gistrar for registration after getting it 
passed by the general meeting; 


(3) Where the committee of a so- 
ciety files an objection to the proposed 
amendment, such an objection shall be 
duly considered by the Registrar, and 
if the committee desires to be heard, it 
shall be given an opportunity of being 
heard. The Registrar may, after- consi- 
dering the representation of the society, 
register the amendment.” 


The notice under Annexure 2 did not 


conform to the requirements of sub- 
rule (1) of Rule 14-A inasmuch, as 
while the Rule required issue of a 
notice calling upon the committee of 
such society to convene a- general meet- 
ing to consider the amendment, the De- 
puty Registrar by the impugned’ notice 

bs Ree eee , do hereby call upon the 
said Berhampur Co-operative Central 


Bank Limited to amend its: Bye-law No. 


Admittedly, there has been no meet- 
ing of the General Body. If notice had 
‘been given as required by the. Rule. 
possibly, a meeting thereof would have 

been held, 


geen 12 (6) of the Act clearly indi- 
tes that in the event of default to 


- in consonance with 
Section 12 of the Act. The amendment, 
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make .the amendment, the Registrar, 
after giving the | society a reasonable 
opportunity of being - heard, ` could 
register the amendment, The. Registrar 
has the discretion of registering the 
amendment, but the mandate in sub- 
section (6) of Section 12 of the Act is 
that the society should be given-a re- 
asonable opportunity of . being heard. 
While sub-section (8) requires an op 
portunity of being heard to be given to 
the society, Rule 14-A (3) makes provi- 


sion for hearing the committee of the 


society. It is pertinent to note that sub-' 
rule (3) before its amendment in 1978 
referred to the society only and not to 
the committee of the society. That was 
sub-section (6) of 


however, introduced the committee 
Admittedly, the committee is different 
from the society. ‘Society’ has been 
defined in Section 2 (k) of the Act to 
mean “aco-operative society registered 
or deemed to be registered under the 
Act”. The committee of a society would 
be as provided in Section 28 of the Act. 
There was no dispute before us. that a 
Society is different from its committee. 
While the Act provided that a reason- 
able opportunity of being heard should . 
be extended to the Society, the Rule as 
amended required the opportunity of 
hearing to be given to the committee. 
The Rule has been made in exercise of 
the power of subordinate legislation. It 
is well settled that the power to make 
subordinate legislation is derived from 
the enabling Act and it is fundmental 
that: the delegate. on whom such a 
power is conferred has to act within the 
limits of the authority conferred by the 
Act. - The delegates cannot override the 
Act either by exceeding the authority 
or by making the provision inconsistent 
with the Act. (See AIR 1972 SC 2427, 
Hukam Chand v. Union of India). The 
Supreme Court also indicated in the 
case of State of Uttar Pradesh v. Babu 
Ram Upadhya (AIR 1961 SC 751) that 
rules must be consistent with the provi- 
sions of the Statute. Therefore, as the 
Statute required the Society to be given 
a reasonable - opportunity of being 


. heard, the- Rule could not confine the 


right of hearing to the Committee of 
Management, a body different from the 
Society. The learned Advocate General 
fairly conceded before us: ‘that sub- 
rule (3) was inconsistent” wit} -ihe . pro- 
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vision of the Statute and, therefore, 
was ultra vires the Act. 

In the instant case, the: Committee 
had appeared before the Deputy Regis- 
trar and had asked for an adjournment 
for availing the opportunity of hearing, 
The Deputy Registrar rejected the pra~ 
yer on the very first day fixed for 
hearing and forthwith proceeded to 
register the amendment. In view of our 
finding that sub-rule (3) of Rule 14-A 
is ultra vires the Statute and in view 
_ of the position that no notice to the 

Society was given for being heard, we 
are inclined to agree with the counsel 
for the petitioner that the amendment 
has been registered. without complying 
with the Statute. 

There is force in the contention of 
the counsel for the petitioner that the 
scheme of the Statute contemplates con- 
sideration of the amendment of Bye- 
laws by the General Body — whether 
the amendment be voluntary or is im- 
posed by the Registrar. Where it is an 
imposition by the Registrar, the pro- 
posed amendment has to be considered 
by the General Body, and if it be not 
carried, there is scope for objection 
which shall be heard. Bye-laws are 
essentially contractual in character, 
When Bye-laws are to be amended, it 
is appropriate that the members are 
apprised of the proposal | for amendment 
and are given an opportunity of consi- 
dering the propriety of the amendment, 
and where they do not accept the 
amendment, they must be given a 
hearing whereafter the Registrar may 
impose the amendment. The manner in 
which the amendment’ in the instant 
case has been carried is not, there- 
fore, in accordance with the scheme 
contained in the Act, 


6. The learned Advocate - General 
canvassed before us reiterating the con- 
tention in the counter-affidavit that as 
there was no prejudice caused to the 
petitioner by the amendment, the writ 
application should not be 
As we have found, the procedure pre- 
scribed for the amendment had not 
been followed, notice in conformity 
with the provision in Rule 14-A had not 
been given, sub-rule (3) of Rule 14-A 
being ultra vires the Statute, appear- 
ance of the Committee of Management 
-on the date fixed does not amount to 
availing the statutory opportunity of 
being heard: a reasonable opportunity 
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entertained. ` 


A. I: R. 
of hearing had not also been granted, 
The cumulative effect of these would 
certainly vitiate exercise of- jurisdic- 
tion, particularly where the scheme in 
the Statute is that amendment should 
be by a voluntary process as a rule and 
could be imposed -under certain. circum- 
stances as an exception. Where the Sta- 
tute prescribes a particular procedure 
to be complied with, for exercising jur- 
isdiction jin an exceptional manner, it 
is appropriate that the procedure should 
be strictly followed and failure to com- 
ply with the statutory requirement 
should be seriously viewed. There may 
be instances where the Court would 
address itself to the question of pre- 
judice while considering whether ex- 
traordinary jurisdiction should be exer- 
cised. But where patently the provi- 
sion itself is ultra vires the Act and 
the statutory mandate has not been fol- 
lowed and rules of natural justice have . 
not been complied with, though the 
statutory content is a reasonable op- 
portunity of hearing being given, we do 
not think, the objection of the learned 
Advocate General should be entertain- 
ed. We are, therefore, of the firm opi- 
nion that the order under Annexure 3 
passed by the Deputy Registrar is 
vitiated and has, therefore, to be quash- 
ed. 


7. The writ application is according- 
ly allowed with costs and we quash 
the order under Annexure 3 by jssué of 
a writ of certiorari. The action taken on 
the basis of such an amendment must 
automatically fall. 


8. Hearing fee is assessed at Rupees 
100/- (one hundred) to be paid by op- 
posite party No. 1 only. - 

MISRA, J.:— I agree. 

Petition allowed. 
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R. N. MISRA, C., J. AND 
J, K. MOHANTY, J. 
Orissa Local Body Employees’ Federa- . 
tion, Petitioner v. State of Orissa and 
another, Opposite Parties. 
O. J. C. No. 937 of 1976, D/- 15-4-1981. 


(A) Orissa Municipalities Act (23 of 1950), 
S. 81 (2) — Orissa Local Fund Service 
Rules. (1975), R. 3 (1) — State Govt. 
empowered under Rule 3 (1) to specify 
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1981. .- 


the- posts of municipalities. and not to- 
specify municipalities::—- Such . intention 
of legislature could. be . spelt out of 
the Rule 3 (1) — Challenge to Bale 3 (1) 
on ground of ambiguity — Not permissi- . 
ble. . {Para 1) 

(B) Orissa Municipalities Act (23 of 
1950), Section 81 (2), (3) — Orissa Local 
Fund Service Rules (1975), Rule 10 — 
State Government empowered under 
Sec, 81 (3) to exercise power to trans- 
fer — State Government prescribing au- 
thority by rules to exercise its power — 
Does not amount to sub-delegation — 
Objection to Rule 10 challenging re- 
delegation of power — Invalid, (Para 1) 

S. Misra-1, for Petitioner;. Govt, Advo- 
cate, for Opposite Parties. 

MISRA, C. J.:.— This application by 
= the Orissa Local Body Employees’ Federa- 
tion through its General Secretary chal- 
lenges the vires of the Orissa Local 
Fund Service Rules, 1975, made by the 
State Government in exercise of D 
conferred under Section 81 (2) of the 
Orissa Municipal Act (hereinafter refer- 
red to as the ‘Act’), In particular, chal- 
lenge. has been raised against Rules 3 (1), 
and 11 (1) thereof, These rules read 

us: vento 


“3. (1) The Local Fund Service shall 
be constituted by the State Government 
as per the provision in sub-section (1) of 
Section 81 of the Act, and shall include 
such of the posts of the Municipalities as 
specified by the Government from time 
to time by order in this behalf, 


10, The Director of Municipal Admin- 
istration shall have power to transfer 
employees of the service from one Muni- 
cipality to another and, for this purpose, 
he shall have power to call for necessary 
papers like Service Book and Confidential 
character rolls from concerned Munici- 
pality, 


11. (1) In the matter of appointment, 
promotion, confirmation, retirement, 
maintenance of Service Book and con- 
fidential Character Rolls, the provisions 
af the Act and Rules framed thereunder 
shall. be applicable to the service so far 
as the same are not inconsistent with 
these rules”, 


Section 81 was amended by ‘Orissa Act 
23 of 1972 and by the same Amending 
Act Sections 81-A, 81-B, 81-C and 81-D 
were inserted into the statute, Sub-sec- 
tion’ (1) of Section 81 -confers power on 
State Government to create the Local 


Fund Service. Sub-section (2),.provides:—~ 


Orissa Local Body Employees’ Federst.on v, State 


Ori. 117 


“The State - Government shall, subject 
to the provisions of Section 309. have - 
power to make rules to regulate the 
classification, methods of recruitment 
conditions of service, pay and allowances, 


“discipline and conduct of the officers and 


servants belonging to the Local Fund 
Service and such rules may vest jurisdic- 
tion in relation to “such_ service in the 


- State Government or in 1 such other au- 


thority or authorities as may be precrib- 

ed therein; ` 
Provided .........05 i 

Sub-section (3) provides :— 

“The State Government shall have 
power to transfer any officer or ser- 
vant of the Local Fund Service working 
under a municipality to the service of 
any other municipality.” 

Challenge to Rule 3 (1) is on the foot- 
ing of ambiguity, Mr. Misra for the péti- 
tioner contends that the power conferred 
under the Rule authorises the State Gov- 
ernment to specify the municipalities and 
not posts. In the counter-affidavit, it 
has been specifically asserted that power 
has been vested in the Government to 
specify posts and not municipalities. We 
think, that is the true intention and the 
intention of Government can be spelt 
out of the Rule. The power vested in 
the State Government is, therefore, to 
specify the posts of the municipalities 
and not specify municipalities. Viewed 
this way, there is no ambiguity and the 
Rule is not open to challenge, 

Rule 10 authorises the Director of 
Municipal Administration to exercise the 


power of transfer. According to peti- 
tioner’s counsel, sub-section (3) of 
Section 81 authorises the State 


Government to exercise the power of 
transfer and once the statute delegated 
the power to the State Government it 
was not open to the State Govt. to 
re-delegate the power. We do not fnd 
any force in the argument. Sub-section (2) 
which deals with rule-making power 
clearly indicates that the State Govern- 
ment may prescribe an authority by the 
Rules to exercise the powers of the 
State Government, In exercise of the 
power under sub-section (2), the State 
Government have framed Rules prescrib- 
ing the Director of Municipal Admin- 
istration who is Ex-officio Deputy Secre-|. 


‘tary to Government to exercise their 


power. The State Government is bound 


_to exercise the power through an officer. 


The Deputy Secretary to Government 
can exercise that power on behalf of the 
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te ‘Government, ‘This really is mot a 
‘case of sub-delegation, The objection to 
JRule 10, therefore, must ibe overruled, 


So far as Rule 11 is concerned, learned 
Government Advocate fairly conceded 
that it was badly worded, ‘There can be 
no two opinions that the Rules in order 
‘Lo be tenable must, conform to the provi- 
Sions of the statute; otherwise they would 
be ultra vires the ‘Act, Rules which are 
_ subordinate legislation cannot run coun- 
ter to the parent statute which is the 
source of the Rules. ‘Therefore, there is 
no scope for the provision that the Act 
and the Rules made fhereunder would 
be applicable to the service so far as 
they would not be inconsistent with the 
impugned Rules, 


Petitioner has not come against any 







Fires of the Rule is assailed, it is not 
ynecessary that any concrete action under 
fhe ‘Rule should be challenged, Tn our 


2, The writ application is disposed of 
with the aforesaid direction in regard to 
Rule 11 (1) of the Rules, There will be 
mo onder for gastig, 
J. K. MOHANTY, Jn— I agree, 
| - Order accordingly. 
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N, K. DAS, J. 
Brabmananda Sahu and another, Ap- 
pellants v. Halla Khanda and another, 
Respondents 
Mise. Agee No, 94 of 1978, D/- 11-2- 
1981.* 
(A) Motor Vehicles Act (4 of 1939), 
S. 116 — Rash and negligent driving — 
Principle of rës ipsa 
Joquitur— Truck driven at terrific speed 
without blowing horn dashmg agaist 
deceased who was walking on extreme 
left side of the road —— Non-Cxaminaiion 
of driver without any possible reason — 
Accident must be considered to be due 
- to rash and negligent driving and ‘here 


*Against ander of N. P. Mohapatra, Second 
Motor Accident Claims Tribunal, Cut- 
tack, DA 1-3-1978. 
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was no contributory negligence on part 
of deceased — Principles of res ipsa 
Hoquitur are applicable. (Torts — Ne- 
gligencs). - (Para 3) 

-{B) Motor Vehicles Act {4 of 1939), 
‘Section 110-A (3) proviso — Application 
elay — Condonation 
— Striciness appli- 
cable to application under Section 5 of 
Limitation Act is not applicable to appli- 
cation wnder Section 110-A. (Limitation 
Act (1983), S. 5). 

It ts well settled that the expression 
“sufficient cause” in the ‘proviso means 
some cause beyond the control of the 
party and for successfully imvoking the 
aid of the court, the claimant must have 
acted with due care and attention, But, 
the strictmess with which an application 
under S, 5 ef the Limitation Act is dealt 
with cannet be the standard by which ex- 
ercise of discretion under the proviso to 
S. 110A (3) of the Act has to be regula- 
ted, While dealizg with such claims the 
purpose of the statute, the cireumstance in 
which ordinarily such claim is laid have to 
be taken into account and the proviso 
should be liberally construed so- that the 
legislative intention may be given ef- 
fect to. AIR 1980 es 1354, Followed, 

{Para 4) 
Cases Referred : Chronological Paras 
AIR 1980 SC 1354 4 
ATR 1974 Orissa. 24 4 


L Patnaik, R N, Mohanty and S.-C. 
Sinha, fer Appellants; P. Roy and 5S, B, 


- Choudhury, for Respondents, 


JUDGMENT :— This appeal arises. out 
of a petition for claim under~Sec. ‘110A 
of the Motor ‘Vehicles Act, The ac- 
cident in question took place on 28-5-1975 
at 9 A. M. near village Dahalbag on the 
National High Way No. V, The deceased 
who was a boy of nine years was pro- 
ceeding on the road leading towards Cut- 
tack. At that time the truck bearing Re- 
fistration Wo. ORU 2441 came at break- 
neck speed without blowing horn and 
dashed against the boy from behind re- 
suiting im instantaneous death. The datb 
manis are the parents ofthe deceased boy. 
They have claimed Re, 6,000.00, consoli- 
dated, as compensation, 

The opposite parties — apoeni filed 
their respective written statements deny- 
ing the allegations made in the claim 
petition and their stand is that the case 
is not maintamable and is barred by Timi- 
tation. They further allege that the 
deceased boy. while walking on the er- 
treme left of the road suddenly came to 
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the black top portiom of the mad im 
front of the vehicle, and by then it was 
impossible on. the part af the driver to 
_ Stop the vehicle and prevent the impact, 
They contend that the deceased was solely 
responsible for the accident. and, as, such, 
the claimants are nat entitled to any 
compensation, 

2. The learned Tribunal has come fo 
the conclusion that the aecident taok 
place due to rash and negligent drivmg 
of the truck as evident from the evidenet 
of P. Ws. 2 and 3 and there was absolu- 
tely no evidence to show that there was 
any contributory negligence on the part 
of the deceased boy. The’ vehicle - was 
driven at a terrific speed without blow- 
ing horn and dashed against the deceased 
bey from. behind who was. walking on 
the extreme left side of the read. The 
road was quite free at fhe relevant time, 
and the driver did not stop the vehicle 
‘after the accident and fled away with 
the vehicle, The deceased boy succumbed! 
to the accident at the spot, 

3. After going through the evidence, I 
am in agreemenf with the findings of the 
trial Court and there is no material ta 
discard the testimony of P. Ws, 2 and. o 
Non-examination of the driver without 
any possible reason. also gees, against the 
oppesite parties I am m agreement 
with the Tribunal that this is a fit case 
for applying the principles of res ipsa 
loquitur and I hold that the accident 
was due to rash and negligent driving: of 
the driver of the vehicle and there was 

o contributory negligence on. the part 
of the deceased boy. 

4. The Tribunal has dismissed the ap- 
plication an the ground of delay that the 
delay has not bheem explained. The re- 
cords of the lower Court om examimation, 
clearly show that a petition for comtona- 
tiom of delay was filed by the applicants 
at the time of presenting. the appltestiam 
for compensation. This application was 
condoned. the delay with abservation 
that it was subject to the law of limita- 
tion, If delay is condoned, I do nob 
understand what is meaht by “subject. to 
law of limitation’. Most probably, the 
Tribunal was of the view that the op- 
posite parties after appearance weauld 
challenge the application on the 
of delay. There was an affidawit im sug- 
pert of the appitestion far candoratiom 
of delay. No couwtter-affidavit was fied 
by any of the apposite parties. As no 
counter was filed, it should have beem 
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deemed that om objection was taken tm 
the candonation of delay by the Court. A 
Division Bench of this Court has held 
in Hemaleta Devi w. Sk. Lokman, ATR 
1974 Orissa 24, that. it is not. left to the 
whim and. fancy of. fhe Claims: Tribunal. 


‘to decide: whether ta entertain. the appli- 


eation. or not. despite the expiration of. 
the preseribed period. But. the Tribunal 
is hound to entertain the application. when. 
it. is: made out by the applicant that. he 
Was, prevented: by sufficient cause in mak- 
ing the application in time, It is well 

i: that. , “sufeiengt, cause’ means 
some eause beyond the control of th 
party and for successfully invoking, the 
aid ef the Court, the claimant must have 
acted with due care and attention, There 
is abundant authority that the strictness 
with which am application under Sec, 5 
of the Limitation Act is dealii with cam- 










so that fhe legislative inte 
tion may be given effect tm Alw: 
N. K. V,, Bros. (2) Lid. v, M.. Karumai 
Ammal, AIR. 1980. SC. 1354, the Supreme 
Court has held that. in: granting the com- 
pensation the: Tribunal should not. gene- 
rally enter into niceties: and technicali- 
ties. But im the present case the affida- 
vit has not been. -contnoverted: and, as 
such, condanation of delay made by 


ease, should be held to have beem co 
doned. . Even apart. from this having 
keard the counsel for both sides and, om 
a consideration: of the circumstances. af 
the case and’ on. perusal. of the affidavit. 
I am satisfied that this is a fit case: in 
which the delay is to be condoned 

5. In view of the findings made above. 
the finding of the learned. Tribunal om 
Issue No, 1 is set aside. The finding as 
to the accident and’ responsibility stands 

6. The claimants Rave claimed. anly 
Rs. 6,000/- asi compensation. In view of 
the age of the Boy and considering the 
age of the parents. I am of opinion that 
an. amount of Rs. 6,000 is, not at all ex- 
cessive, On the other hand, it cam be 
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considéred to be low. Therefore, in my 
view, the amount claimed as compensa- 
tion is to be allowed. 


7. In the result, the Misc, Appeal is 
allowed.. The decision of the 
is set aside and the claintants are allow- 
ed compensation to the tune of Rupees 
6,000/~ with interest at 6 per cent per 
annum thereon frum the date of the ap- 
plication till 1-3-1978, when the decision 
of the Tribunal was given. The Insu- 
` rance Company — Respondent No. 2 is 
directed ‘to pay the amount, and it also 
undertakes to pay the amount within 
two months. Each party to bear its own 


cost throughout, . 
Appeal allowed, 
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R. N. MISRA, C., J. AND N, K. DAS, J. 
Subas Chandra Misra, Petitioner v. 
Managing Committee, Nigamananda 
Vidyapitha and another, Opposite Parties. 


O. J. C. No. 296 of 1979, D/- 16-1-1981. 


(A) Orissa Education Act (15 of 1969), 
Ss. 7- (2), 4 (4) — Applicability of S. 7 
(2) — Educational institution existing 
prior to enforcement of Act — S. 7 (2) re- 
quiring approval of new Managing Com- 
mittee of School —- Applies to such im- 
stitution algo, 


It could not have been the legislative 
intention to provide two categories of 
Managing Committees one in respect of 
educational institutions existing up to 
statute and the other in respect of post- 
act managing committees and to provide 
that the post-act. managing committees 
would start functioning after approval 
while the managing committees of pre- 
existing institutions should act without 
approval, (Para 2) 


(B) Orissa Education Act (15 of 1969), 
S. 7 (2) — Requirement of Sec. 7 (2) is 
condition precedent -—~ New managing 
committee not obtaining approval of pre- 
scribed authority under S. 7 (2) by the 
date the order of suspension of school 
headmaster was passed — Order of sus- 
‘pension would be vitiated. 


Where the secretary. of the managing 


committee of educational institution had. 


ceased to be a member when special per- 
mission was not accorded and the new 
managing committee had also not been 
approved under Section 7 (2) by the date 
the 


G¥/C¥/260/81/PGS/SNV 


Subas Chandra Misra v. Nigamananda Vidyapitha 


Tribunal: 


order of suspension of the school tion of 1978. 


A.LR. 


headmaster was passed, the order. of- 
suspension would be vitiated in the’ eye 
of law and could not operate. (Para 2) 

The mandatory requirement of Sec- 
tion 7 (2) is applicable to all managing 
committees and it may be that until such 
approval is accorded, the outgoing men 
may be in charge of the school admin- 
istration or it is open to Govt, to make 
some alternate arrangement for the brief 
intervening period, but the new commit- 
tee would not be entitled to function 
without approval, (Para 2) 
Cases Referred : Chronological Paras 
(1979) O. J. C. No. 1381 of 1978, D/- 9-2- 


1979 (Orissa), Bansidhar Behera v. 
Addl. Director of Public. Instruction, 
Orissa ` 2 


R. K. Mohapatra, for Petitioner; S. N. 
Kar and Standing Counsel, fòr Opposite 
Parties, 


MISRA, C. J.:—- Nigamananda Vidya- 
pitha founded in the year 1963 is an 
“aided educational institution” under the 
Orissa Education Act af 1969. . Petitioner 
an arts graduate with a bachelor’s degree 
in education, joined the school as Head- 
master in July, 1964. By 1967, the in- 
stitution was recognised as a full-fledg- 
ed high school and from the year 1969 
it started receiving grants-in-aid from 
the State Government. On _ 17-2-1972 
petitioner was confirmed in his post and 
started contributing to the Teacher’s 
Provident Fund, The constitution of the 
Managing Committee of the school was 
for the first time approved on 8-7-1975. 
According to the petitioner the school is 
located within Daulatabad area of Chou- 
dwar Municipality. A dispute arose be- 
tween the residents of Daulatabad in- 
cluding one’ Sri Bansidhar Behera, the 
then Secretary of the Managing Commit- 
tee of the School on one side and the 
inhabitants of a neighbouring village 
Chasapada by name over the title to the 
Iand on which the school building had 
been raised and gradually the relation- 
ship became bitter. In the meantime the 
petitioner had purchased a plot of land 
in Chasapada area and wanted to raise a 
house and shift over there, The Secre- 
tary and his henchmen did not like the 
petitioner. to live in-Chasapada area and 
over that question gradually the rela- 
tionship of the parties became bitter, At- 


‘tempts were made to victimise the peti- 


tioner by making frivolous ‘allegations 
against him. During the summer : vaca- 
an attempt was made to 
forcibly drive the petitioner .out of.:the 


~ 
~* 


1981 


institution and when the schoo] reopened 


after the long vacation,.. possession was 
forcibly taken of all records and papers 


available in the office and the petitioner: 


was asked to keep, himself out of the_in- 
stitution, These facts were reported 
forthwith to the Circle Inspector of 
Schools by the petitioner and he was re- 
quested to immediately intervene, but 
nothing happened and, therefore, the 
petitioner was forced to apply for ‘leave. 
The Management requested the Inspector 
of Schools to authorise Sri P. C, Rout, 
an Assistant Teacher, to remain in 
charge of the management and admin- 
istration of the school and upon ap- 
proval thereof Sri Rout took over charge 
of the office. In August, 1978, the Secre- 
tary made some wild allegations against 
the petitioner, and on Sri Isaac Das be- 
ing elected as -President of the Manag- 
ing Committee at a meeting convened 
by Bansidhar Behera as Secretary, peti- 
tioner was ordered to be suspended from 
service and Sri P. C. Rout, Assistant 
Teacher, remained in charge of the office. 
In this application, petitioner has asked 
for quashing of the charge under An- 
nexure-3 and of the order of suspension 
under Annexure-10, on the basis that 
the Managing Committee was non- 
existent, in the eye of law on the date 
of framing of charges and passing the 
consequential order of suspension, and, 
therefore, the proceedings are vitiated 
in entirety and the order of suspension 
cannot be considered to be legitimate. 


2. Apnexure-6 is the order of the In- 
spector of Schools . dated 8-7-1975, ap- 
proving the constitution of the Manag- 
ing Committee of the School. Though 
different dates have been shown in An- 
nexure-6, it is not disputed that the 
letter is dated 8-7-1975 and the nomina- 
tion of Sri Bansidhar Behera as Secre- 

was accepted with effect from 12-5- 
1974, According to the petitioner, one- 
third of the members are to annually 
retire and by the end of the three years, 
unless there was special permission of 
the Director of Public Instruction’ as re- 
quired. under Article 286. (7) of the 
Orissa Education Code, all the . elected 
members were supposed to have run out 
their term. Article 286 (7), as far as 
material, reads thus:— - 

“The term of office of ordinary mem- 
bers shall not. exceed three years and 


those members: who have completed 


three years shall not be eligible for re- 
appointment for the next.. three years 
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in Muñicipal. areas except with the spe- 
cial permission of. the Director of Pub- 
lic Instruction.........7 E 


The question as Ar whether the school 
is located within municipal area. has 
been seriously disputed at the Bar dur-. - 
ing hearing of the application, Peti- 
tioner has placed reliance on Annexure- 
18 which is a letter from the Executive 
Officer of the Chowdwar Municipality 
to the Inspector of Schools, Cuttack I 
Circle, providing information regarding 
situation of the school The text of the 
letter runs thus :— 


“With reference to your letter No and 
subject cited above, I am to say 
that Nigamananda Vidyapitha, Daulata- 
bad, is situated inside the Municipal 
area of Choudwar Municipality and it 
is in the Ward No, XVI. 


Reliance has also been placed on the 
allegations made in a writ application 
(OJC No, 1381 of 1978) filed by Sri 
Bansidhar Behera in this Court, Therein 
it was admitted that the School was 
located within the municipal area of 
Choudwar. While disposing of that writ 
application, this Court also indicated 
that the school was within the munici- 
pal limits. In view of stich clear ma- 
terial supported by an admission of 
Bansidhar himself and the statement 
of fact indicated in the earlier 
decision. of this Court, we do not 
think, opposite party No, 1 should be 
permitted to reagitate . the question as 
to whether the school is located within 
the municipal limits or outside. We con- 
clude that the School is within the 
municipal limits of Choudwar and Arti- 
cle 286 (7) of the Education Code is 
applicable, 

This Court in O. J. C., No, 1381 of 1978 
(Bansidhar Behera v. Addl. Director of 
Public Instruction, Orissa) disposed of on 
9-2-79, held in clear terms that without 
special permission obtained from the 
Director of Public Instruction, Bansi- 
dhar could not have been a member of 
the Managing Committee after July, 78. 
From the record, it transpires that on 
20th of July 1979, the Director of Pub- 
lic Instruction refused to accord permis- 
sion. The net effect, therefore, is that 
Bansidhar had ceased to be a member 


(EEEE EEEE] 


of the Managing Committee from July, 


1978 and having ceased to be a member 
of the Committee, he could not have 


continued as Secretary of the Commit- 


tee, as one of. the members. was entitled 
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to be appointed the Secretary with the 
previous approval of the Inspector, 
The contention. of Mr. Kar for the op- 
posite party. No, 1 that the Managing 
Committee was a body ` corporate and 
its existence was not. affected by the 
dropping out of any particular member 
or members, in our opinion, is not a 
sound one. The provisions in the Edu- 
cation Code are clear. Though the 
Managing Committee is a perpetual 
body, with the one third of its members 
retiring every year, so far as schools 
located in municipal areas are concern- 
ed, no member can continue for mora 
than three years without the special 
permission of the Director of Public 
Instruction, We are . inclined to agree 
with the submission made at the Bar on 
behalf of the petitioner that after July, 
- 1978, Bansidhar Behera, had ceased to 
be a member of the Managing Commit- 
tee and consequently was not 
to act. as Secretary thereof. :: 


‘After August, 1978, at the instance of 
Bansidhar Behera, a meeting of the 
Managing Committee was convened 
when Sri Isaac Das was taken as a mem- 
ber and elected President and Sri 
Brajakishore Behera was also elected as 
member and appointed Secretary. On 
1-11-1978, petitioner was placed under 
suspension vide Annexure-10. Petitioner 
at one stage was contending that sus- 
pension was a major penalty contem- 
plated under Rule 20 (e) of the Orissa 
Education (Recruitment and Conditions 
of Service of Teachers and Members of 
the Staff of Aided Educational Institu- 
tions) Rules, 1974, and such a punish- 
ment could not be imposed without fol- 
lowing the prescribed procedure, We are 
not inclined to agree with the submis- 
sion that suspension in this _ case was 
inflicted as a measure of punishment, 
but it came as consequential order to a 
proposed disciplinary proceeding. R. 20 
(e) has,. therefore, no application. . The 
Management wrote a letter to the Ins- 
pector of Schools for approving the sus- 
pension. Under Annexure-11, the In- 
spector wrote back to the institution 
thus:-- -. 

"Ag per- Article 305 of the Orissa 
Education Code, the Secretary of the 
School is the corresponding agent on 
behalf of the managing . committee - and 
also the managing committee is disci- 
plinary authority of the School as per 
provision under Rule 21 of the Orissa 
Education Rules, 1974, with amend- 
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ALR, 
ments, The order of suspension of Sri 
Subhas Ch, Mishra, Headmaster of the 
school (petitioner) “Yssued by -you ap- 
authority in view 
of absence of the valid resolution of the 
managing committee and henee is not 
approved, Further, you are- requested 
please to produce the managing com- 
mittee resolution book and notice book 
of the school immediately for my re- 
ference and further consideration in the 
matter as per rule in vogue,” 

The Inspector of Schools thereafter ad- 
vised ‘the Management to allow the peti- 
tioner to join the institution, as would 
appear from Annéxure-14 and when the 
Management turned a deaf ear, this 
writ application was filed for the reliefs 
indicated above, The Management, 
however, did not concede, The Manag- 
ing Committee which had been approv- 
ed in 1975 was.no ‘more properly con- 
stituted in 1978, It is true that Bansi- 
dhar Behera had ceased to be a member 
when special permission was not accord- 
ed. The new Managing Committee had, 
however not been approved by the date - 
the order of suspension was passed.. 
Petitioner relies upon, the provisions of 
Section 7 (2) of the Orissa Education 
Act which provides :— 


“A managing committee...constituted 
after the commencement of this Act in 
respect of .any aided educational insti- 
tution shall, before it starts functioning 
as such, obtain the approval of the pre- 
scribed authority in the prescribed 
manner ; 

Provided....... eee l 
There is no dispute that sub-section (2) 
envisages approval of the prescribed au- 
thority as a condition precedent to func- 
tioning. Mr, Kar for the Management 
has, however, contended that sub-sec~ 
tion (2) has no application to educational 
institutions existing prior to 1969, when 
the Education Act came into force and . 
if there had been a constitution of the 
Managing -Committee prior to 1969, Sec- 
tion 7 (2) did not apply to such a school . 
or its Committee. We find no force in 
such a contention, Section 4 (4) of the 
Act provides :— l 

“AH existing educational institutions 
shall be deemed to have been establish- 
ed in accordance with this Act” . 

It could not have been the legislative 
intention to provide two categories of 
Managing Committees—one in respect of 
educational institutions existing: up to 








ee ty 
uspension is thus an act prior to the 
approval of the new Managing Commit- 
tee which came into office after 1978. 


functioned without approval as a -con- 
dition precedent. Mr. Kar as also 


learned Standing Counsel appearing for — 


the opposite parties -seriously disputed 
this submission on behalf of the peti- 
tioner, The objection of learned Stand- 
ing Counsel was mainly on the ground 
of working difficulty while counsel for 
opposite party No, 1 took the other 
stand which we have already noticed. 
We do not think, there is any difficulty 
in implementing Section 7 (2) as a rule 


for both the categories of managing- 


committees, In fact, the delay which 
usually takes place in the office of the 
approving authority was not intended 
by the statute and the scheme adopted 
is one.where it is contemplated that 
timely action would be taken. The ap- 
proving authority is mot entitled to sit 
over, matters for years and create con- 
fusion and statement in the manage- 
ment of the institutions. If power has 
been given to accord approval, such ap- 
proval should either be. accorded of 
refused with appropriate haste so that 
the functioning of the institutions may 
not be affected, - - 


In our view the mandatory R 
ment of sub-section (2) of Section 7 of 
the Education Act is applicable to all 
managing committees and it may be 
that until-such approval is accorded, the 


outgoing men may be in charge of the . 


school administration or it is open to 
Government to make some alternate ar- 

rangement for the brief inte ven ing 
period, but the new Committee would 
not be entitled to function -without ap- 
provali, The order of suspension by the 
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' new Committee. in this case thus was 
vitiated in the Wwe of law and cannot 
operate. . DE 

ag: We would ` accordingly “allow a 
writ application, quash the charges an 
vacate the suspension of the sea 
from service. The petitioner should 
report to duty within two weeks fram 
today and the Management is directed 
to implement. the order of the Inspector 
in permitting the petitioner to serve as 
the Headmaster. Petitioner has been 
kept out of ,employment unauthorisedly 
and, - therefore, would be ` entitled to 
salary for the period he has been kept 
out of employment. We express no opi- 
nion’ as to whether petitioner should be 
subjected to a fresh disciplinary proceed- 
ing as it is a matter within the juris- 
diction of the anphdyer manele com- 
mittee, 

4. There would be no order for costs. 


DAS, h p I ° agree, 
i Petition allowed. 


AIR 1981 ORISSA 123. -> 
N. K. DAS, J. 

Chatradhari Upadhaya and another, 
Appellants v, Babu Singh and another, 
Respondents, 

Misc, Appeal No, 6 of 1978, D/- 12-1- 
1981.* 

_ Motor Vehicles Act (4 of 1939), Sec- 
tion 110-A — Claim petition — Fai- 
appropriate 
parties liable to pay compensation — 
Petition cannot be. dismissed on that 
ground — It is for the Tribunal to see 
who is liable to pay compensation, AIR 
1970 Bom 337, Relied on, - (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1970 Bom .337:1970 Ace CJ 334 4 

Y, Ahmed and Md. Irshad, for Appel- 
fants; Puranjan Roy, for Respondents, 

‘JUDGMENT :— The claimants in a 
proceeding under Section 110-A of the 
Motor Vehicles Act are in appeal against 
the order of the Tribunal dismissing 
their claim petition’ for not adding one 

Singh as Opposite Party in the 

-2. Tt is alleged that the deceased was 
working .under one Gurudev. Singh, Kal- 
Sr ee 


= Against order of N, P, Mohapatra, 
2nd Motor Accident Claims Tribunal. 
Cuttack, D/- 6-9-1977, 
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inga- Transport, Mangalabag, Cuttack 
as a helper in respect of truck ORU 7643, 
This truck belongs to Opposite Party 
No. 1 Babu Singh, He had hired to 
Gurudevy Singh. Due to rash and negli- 
gent driving of this truck by the driver, 
it went out of the road and fell into a 
ditch after crossing Dehuria bridge on the 
National Highway between Cuttack and 
Paradeep. As a result of such accident, 
‘the deceased was badly injured and 
‘died at the spot. | E 

3. The employer of the deceased 
Gurudev Singh has not been made a 
party to this proceeding and no steps 
were taken to notice him. Babu Singh 
and the insurer were made parties to 
the. proceeding. 

The learned Tribunal has dismissed 
the petition as Gurudev Singh who is 
said to have taken the vehicle on hire 
from the registered owner Babu Singh 
has not been made a party and as it is 
stated the deceased was working under 
Gurudey Singh. 

4. The learned counsel for the appel- 
lants contends that it was the duty of 
the Tribunal to find out all the parties 
who may be liable to pay the compensa- 
tion, Formal defect df failure to men- 
tion appropriate names of the parties 
who are liable to pay compensation to 
the claimant was never intended to de- 
feat the claims filed under the Act. Re- 
liance has been placed on  Bessarlal 
Laxmi Chand Chirawala v. Motor Ac- 
eidents Claims Tribunal Greater Bom- 
bay, 1970 Acc CJ 334: (AIR 1970 Bom 
337). A Division Bench of the Bombay 


High Court has held that the form pre- 


scribed for filing compensation applica- 
tion does not require that the claimant 
should include in the application any 
party as defendant.. Neither the Motor 
Vehicles Act nor the Rules framed there- 
under require the claimant to mention 
any parties as the opposite parties in 
the title of the application. On the other 
hand, all the relevant facts in this con- 
nection are left to be ascertained by the 
Claims Tribunal itself. The Tribunal 
has been entrusted with the duty of 
finding out all the parties who may be 
liable to pay compensation. Formal de- 
fect of failure to mention appropriate 
names of the parties who are liable to 
pay compensation to the claimant was 
never intended to defeat the claims 
filed under the Act. 

5. In paragraph 14 of the written 
statement filed by the Insurance Com- 


a 


State v, B. N. Agarwala .. .- 


‘Court cited 


A.I. R. 


pany, it. has been clearly- stated that 
Gurudev Singh had taken the 
an hire from Babu Singh :and. Babu 
Singh was the registered owner and the 
insurer, In this case Gurudey Singh has 
not been made a party but it has been 
clearly stated by the insurer that Guru- 
dev Singh would be liable to pay com- 
pensation. It is for the Tribunal to see 
who is actually liable to pay the com- 
pensation and in view of the décision 
of the Division Bench of Bombay High 
above, it is the duty of 
the Tribunal to find out the liability ofj - 
a person to pay compensation, That will 
also lead to a question, to what extent 
the insurer is also liable, All these 
facts have not been considered by the 
Tribunal and, as such, it is necessary 
that the Tribunal will reconsider the 
matter in the light of the observations 
stated above, 

6. In the result, the miscellaneous ap- 
peal is allowed and the order of the 
Tribunal isset aside and the case is re- 
mitted back tothe Tribunal to dispose it 
according tolaw keeping in view the ob- 
servations made above. In the circum- 
stances, there will be no order: as to 


costs, 
Appeal allowed, 
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P. K. MOHANTI, J, . ' 

State of Orissa, Appellant v, B, N. 
Agarwala, Respondent, . 

Misc, Appeal No. 254 of 1980, D/- 
20-4-1981.* 

(A) Arbitration Act (10 of 1940), 
Section 13 — Powers of Arbitrator — 
He has jurisdiction to decide matters 
regarding additional work as in decid- 
ing these matters disputes and questions 
arising out of the contract may have 
to be considered and decided by him. 
Case law discussed, . (Para 4) 

(B) Arbitration Act (10 of 1940), Sec- 
tions 13, 29 — Power of arbitrator to 
award interest — Payment of interest 
awarded by Arbitrator — Mode of, _ 


The arbitrator has jurisdiction to 
award interest from the due date of 
payment but his power to award interest 
comes to an end upon the passing 
of the decree. The period thereafter is 
covered by S, 29. ; 


*Against order of S. K. Satpathy, Sub, Ja 
Bhubaneswar, D/-_ 19-7-1980. 


EY/EY/C475/81/SAD/DHZ 
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Respondent was entrusted with work . 


by the State and arbitration: agreement | 


between the parties was entered, Arbi- 
trator allowed interest of 6% from the 
due date of payment till 24-5-1980 and 
on default of payment before that date 
interest was to run 9% from 25-5-1980 
until payment or until decree whichever 
was earlier. The Court while making 
award, rule of court, directed that inte- 
rest would run 6% from the date of 
award and also at the same rate from 
the date of decree until payment over- 
looking provision of award. 


Held, when no payment. was made be- 
fore 25-5-1980 the respondent was en- 
titled to interest of 9% per annum from 
that date till date of the decree, (1971) 
37 Cut LT 937, AIR 1978 Orissa 121 and 
(1981) 51 Cut LT 263, Rel. on. 

(Para 86) 
Chronological Paras 


(1981) 51 Cut LT 263 ` 45 
AIR 1980 Orissa 157:48 Cut LT 505 4 
AIR 1978 Orissa 121 ~ 
ILR (1973) Cut 1218 

(1971) 37 Cut LT 937 
(1970) 36 Cut LT 1089 


R. K. Patra, Addl, Govt, Advocate, 
for Appellant; R. Mohanty and Sanjit 
Mohanty, for Respondent, 


JUDGMENT :— This is an appeal 
under Section 39 (vi) of the Indian 
Arbitration Act against the order of 
the learned Subordinate Judge of Bhu- 
baneswar refusing to set aside an award. 


2. The respondent was entrusted 
with the work (Construction of Chha- 
trang M. I. P, Head Works) by the Ex- 
ecutive Engineer, R. E. Division, Phul- 
bani after acceptance of the tender sub- 
mitted by him. An agreement was en- 
tered into between the parties and in 
terms thereof the respondent took up 
execution of the work. Disputes having 
arisen between the parties in respect of 
the work, the Chief Engineer, R, E. O. 
appointed Shri B. N, Das, Superintend- 
ing Engineer as Arbitrator. The Arbi- 
trator submitted his award on 25-2-1989 
awarding a sum of Rs, 50,465.12 in 
favour of the respondent. 
of the award are as follows : 
(1) Payment for drilling 

of holes for blasting 

work 9 
(2) Refund sof | depart- . 

mental recovery as costs < 

for blasted stones 


Cases Referred : 
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Rs. 1383.94 


: Rs. 4435.00 
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(3) Payment for sorting 
out and -breaking of : 
- blasted stones Rs. 2216.00 
(4) Extra ‘payment for 
dewatering ‘and shutter- 
-ing in foundation work Rs. 20978.31 
(5) Extra payment for 
dewatering of sleapage 
water and scaffolding 
etc., during execution of 
random rubble masonry re 
work Rs. 5353.00 
Rs. 34,366.25 
(6) Interests @ 6% per 
annum from due date 
of payment (1-5-72 till -` 
22-2-80) Rs. 16,098.93 
Rs. 50,465.18 
3. The State Government filed ob- 


jections to the award which were over- 
ruled by learned Subordinate Judge 
and the award was made rule of the 
Court. It is urged in this appeal that 
the claims as per items 4 and 5 being 
in respect of additional items of work 
done by the contractor were not avai- 
lable to be adjudicated upon in the 
arbitration proceeding as they are out- 
side the scope of the agreement and the 
arbitration clause. It is also contended 
that the award of interest is without 
jurisdiction and the Arbitrator was not 
competent to direct payment of interest 
from due date of payment in absence of 
any reference of such specific dispute to 

4, Regarding the first objection, it is 
now well settled by the decisions of this 
Court that the Arbitrator has jurisdic- 
tion to decide matters regarding the ad- 
ditional work, as in deciding those mat- 
ters, disputes and questions arising out 
of the contract, may have to be consi- 
dered and decided by the Arbitrator. 
Similar objections raised on behalf of 
the State were overruled by a Division 
Bench of this Court in the case of A. C. 
Parija v. Secretary in charge of the 
General P. W. D. of Union of India: 
(1970) 36 Cut LT 1089 and by another 
Division Bench of this Court in the case 
of Hindustan Steel Ltd. v. P, Boner: 
ILR (1973) Cut 1218. These decisions 
were followed in a single Judge decir 
sion reported in (1979) 48 Cut LT 505: 
(AIR 1980 Orissa 157): State of Orissa 
v. G. C. Kanungo. In a very recent 
decision in the ‘case of State of. Orissa 
v. Rama Chandra Sahu: (1981) 51 Cut 
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(as he then was) relied on the Division 
Bench decision in ILR (1973) Cut 1218, 
' for the proposition that additional work 
. can be taken to be a part of the prin- 
Cipal work and the same arbitration 
clause would be applicable for disputes 


arising out of the additional work, In ~ 


view of the settled position of law, the 
learned Subordinate Judge was justi- 
fied in repelling the contention raised on 
behalf of the appellant, 


5. The contention that an Arbitrator 
has no power to award interest from 
due date of payment is untenable. It is 
well settled by the decisions of this 
Court that the Arbitrator has jurisdic- 
tion to award interest from the due 
date of payment. His power to award 

interest, however, comes to an end upon 
the passing of the decree. The period 
thereafter is covered by Section 29 ‘of 
the Act. In this connection reference 
may be made to (1971). 37 Cut LT 937 
(State of Orissa v. Govinda Choudhury),. 
AIR 1978 Orissa 121 (Executive En- 
gineer, Ganjam v, Sankar Maharana) 
and (1981) 51 Cut LT 263 (State of 
Orissa v, Rama Chandra Sahu). 


6. In the present case, the Arbitra- 
‘tor allowed interest @ 6% from the 
due date of payment till 24-5-1980 and 
directed that in case the payment was 
' not made by that date, interest would 

run @9% per annum from 26-6-80 {sic} 
D- 25-5-1980?) towards until payment 
or until the decree whichever was 
earlier, The learned Subordinate Judge 
while making the award rule of the 
Court directed that interest would run 
@6% per annum from the date of 
award and also at the same rate from 
the date of decree until payment. Ap- 
parently he overlooked the provision 
in the award for payment of interest 
.@ 9% per annim from 25-5-1980 until 
payment or until the decree whichever 
as earlier. He could in exercise of 
his power under Section 29 of the Arbi- 
tion Act, award interest from the 
date’ of the decree until payment. No 
payment having been made before 


25-5-1980, the respondent was entitled - 


to interest @ 9% per annum from that 
ae till the date of the decree, as per 
e award, 

a The result is that the’ appeal is 
dismissed and the cross-objection fied 
by the respondent is allowed in part. 
The provision as to interest will be- 
that the amount of Rs, 50,465.18 paise 
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payable by the appellant to the re- 
spondent will carry interest at the ratë 
of 6 percent per annum from 1-5-72 to 


24-5-1980 and at the rate of 9 per cent -` 


per annum from 25-5-1980 ti 18/7/1980 
and at the rate of 6 per cent per annum 
from 19-7-1980 until realisation, The 
decree passed by the learned Subordi- 
nate Judge is modified accordingly, 
Parties are left to bear their own costs 


in this appeal, 
Appeal dismissed. 
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P. K. MOHANTI, J, 

Gadachandi Thakurani and others, 
Petitioners v, Udi Barik and others, Re- 
spondents. 

Civil Revn, No, 125 of 1981, D/- 15-4- 
1981.* 

Civil P. C. 5 ' of 1908), Order 22, 
Rule 4 (5) — Substitution of legal re- 
presentative in civil suit — Application 
for — Delay Condonation of — 
(Limitation Act (1963),- Section 5). 

Where the defendant died on 1-9-1980 
and his death was intimated to Court 
by memo on 3-12-1980 and on 30-1-81: 
Le, on the date of hearing of memo 
the’ plaintiff fled an application for 
substitution of the legal representative 
of the deceased, which also- contained 
prayer for setting aside abatement of 
the suit, however inadvertently plain- 
tiff stated in that application that he 
came to know about death of deceased, 
on 1-9-1980, and the application of the 
plaintiff was rejected by lower Court 
as it was time barred and not accom- 
panied by an application umder Sec, 5 
of Limitation Act, the lower Court 
could not have refused to consider the 
question of condonation of delay merely 
on the ground of absence of a formal 
application. Para 7) 

S. Misra-2, for Petitioners, . 

ORDER :— ‘This Civil Revision is 
directed against an order rejecting the 
plaintifis’ prayer -for substitution in 
place of a deceased defendant and for 
setting aside abatement of the suit. 

2. In Title Suit No. 317/78 on the file 
of the learned Mumnsif of Puri, the Ad- 
vocate for defendant No, 1 filed a memo 
on 3-12-1980 intimating the Court that 


*Against order of R, S, Misra,. Munsif, 
Puri, D/- 5-2-1981, 
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o& 
his chent had died on 1-9-1980. The 
case was pasted to 30-1-1981 for hear- 
ing on the memo, On 30-1-1981 the 
plaintiffs filed an . application. for sub- 
stitution of the legal representative of 
the deceased defendant No. lL By a 
separate application. by affti- 
davit, they also prayed for setting aside 
abatement of the suit. It, was alleged m 
the application for setting aside abate- 
ment that the. plaintiffs came to know 
about the death of defendant No. 1 on 
1-9-1980, By a subsequent affidavit 
dated 3-2-1981 the plaintiffs stated ibat 
they came to know about the death of 
defendant No 1 on 3-12-1980 when a 
memo to that effect was filed by the 
Advocate for defendant No.! 1, but by 
mistake the date of their knowledge 
about the death was mentioned as }-9- 
' 1980 in their. earlier application dated 
30-1-1981. The learned Mounsif rejected 


the prayers for substitution and setting 


aside abatement: mainly an -the ground 
that the plaintiffs had come to know 
about the death an 1-9-1980 as men- 
tioned in their application dated 30-1- 
1981 and in spite of such knowledge they 
did not apply for -substiiution before 
30-11-1980 and that there was no ap- 
plication under Section 5 of the Indian 
Limitation Act for condoning the delay. 


3. It is urged in this civi} revision 


that in the plaintiff’ application dated 


30-1-1981 the date of knowledge about 
the death of defendant No. 1 was 
wrongly as 1-9-1980 instead af 
3-12-1980 and that this fact having been 
explained by the su affidavit 
dated 3-2-1981, the leamed Mumsit 
acted with material irregularity im re- 
fusing to condone the delay. 


4. As mentioned earlier, defendant 
No. 1 died on 1-9-1980 and intimation 
about the death was given by his Ad- 
vocate on 3-12-1980. The limitation 
for filing the - application for substitu- 
tion expired on 30-11-1980 and the last 
date for filing the application for setting 
aside abatement was 29-1-198f. The ap- 
plications for substitution and. for’ setting 


aside abatement were filed on 30-1-1981. 


Thus there. was delay of only one day. 
According ta sub-rule (5) of Rule 4 of 
Order: 22 C. P.-C. ignorance about the 
death should be taken into consideration 
for condonation of delay in applying for 
setting aside abatement, Om a careful 
reading of the two applications’ filed by 
the plaintiffs on 30-1-1981, it appears 
that the plaintiffs. came to know about 
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- condonation ef delay. 


O œT 
the death of defendant No, 1 an 3-12- 
1980 when the adyočate for the defen- 


dant No, 1.-filed a memo. intimating 
about the death It was clearly stated in 


_the petition that the plaintiffs came to 


know about the death from the memo. . | 
filed by the advocate for defendant No. i 
and thereafter. they made enquiries to 


‘ascertain the names and addresses of the 


legal representatives, The memo, was 
admittedly filed on 3-12-1980. The posi- 
tion was clarified in the plaintiffs’ aff- 
davit dated 3-1-1981, The learned Mun- 


‘stf went wrong in holding that the date 


of the plaintiffs’ knowledge about ‘the 
death was 1-9-1980. The ignorance of 
the plaintiffs about the-death of defen- 
dant No. 1 was not taken into consid- 
eration for condanation: of delay. 


5. Although no AA application: 
under Section 5 of the. Indian Limitation 
Act was filed, yet the plaintiffs in thei 
application for setting aside abatement 
Stated that they bad sufficient’ cause for 
H was stated in 
the application that after the memo 
was filed they made enquiry and came te 
know only om 28-41-198} that the defen- 
dant No. 1: was dead and that he had 
left behimd him the persons named im 


ve a as his legal representa- 


They stated that they were un- 
iy to collect the information about the 
legal representatives before 29-1-198L. 
Since the relevant materials are om re- 
cord, the bearmed Munsif should not have 
refused to comsider the question af con- 
donation of delay merely on the ground 
of absence of a formal application, 

6.. No notice of the applications filed 


‘by the plaintiffs om 30-I-3981 was given 


to the proposed legal representatives. A 
waluable right has accrued to the legal 
represemtatives of the deceased after the 
gmt abated. They are, therefore, em- 
titted te motice. The case wiii now ge 
back to the learned Munsif for deciding 
as -to.whether the materials:on record 
justify condonation of delay in making 
the application. for substitution of heirs 
and for aevtee aside PEPO 


lay after taking into eOngideration the; 
ignorance of the plaintiffs. 
death of defendant No. 1 and after giv- 
ing notice of the applications dated 30-1- 
1981 to the proposed legal representa- 
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tives, As there. is no appearance on be- 
half of the opposite parties, I|make no 


order as to costs, 
Revisior allowed. 





j AIR 1981 ORISSA 1 

J. K, MOHANTY, J. 
Harihar Sethi, Petitioner v.) Trinath 
Naik and another, Respondents] . 

Election Petn. No. 5 of 1980, 
1981. 

(A) Representation of the People Act 
(43 of 1950), S. 123 (3) Corrupt 
-= practice — Describing symbol ef Mahila 
as “Maa” — Does not amount corrupt 
practice, 


When a candidate for election either 
to`the State Legislature or Parlia- 
ment is charged with the co ion of 
any corrupt practice, the charge is in al- 
most ‘all respects similar to a criminal 
charge and, therefore, the evidence must 
establish the charge conclusively beyond 
all reasonable doubt. The law prescribes 
severe punishment for co 


|- 27-1- 


and 


the 
reasonable doubt. 
dence adduced is not sufficient 
worthy to prove the charge or 
a charge which is different 
charge levelled against the 


es 
Therefore, if| the evi- 
or trust- 


peti- 
tioner has to prove the alleged corrupt 
practices beyond reasonable doubt and 
the respondent has similarly |all the 
privileges of an accused and is entitled 
to the benefit of doubt. Judging from 


doubt in the pamphlets the| symbol 
“Mahila” had been described “Maa” 
and in the publications in n papers 


‘Bande Utkal Jan 
at the top 


as ‘Maa’ and 
been mentioned: 


‘Maa’ by all concerned. in our |country. 
The argument of the petitioner|/is that 
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this is an appeal in the name of commu- 
nity and language. The argument that 
appeal in the name of ‘Maa’ (mother) is 
also an appeal in the name of religion as 
Goddesses ‘Durga, Chandi and Kali’ are 

known as “Maa”, will not hold good as 
no such allegation has been made in the 
petition that there was an appeal to the 
voters in the name of Goddesses Durga, 
Chandi and Kali by the respondent or 
his agent or any other person with his 
consent. There is also no evidence to 
support this contention, The evidence 
adduced by P. Ws. 4 and 6 show that 
there was no such appeal in the name 
of religion, P. W. 4 is the petitioner 
himself and P. W.-6 was the counting 
agent and is a Surya Bandhu of the 
petitioner. It cannot also be said that 
appeal in the name of ‘Maa’ or ‘Mother’ 
is an appeal on the ground of “commu- 
nity” or “language” or “religion”, It 
cannot also be held that the ingredients 
of Section 123 (3) of the Act have been 
proved in this case in order to bring 
home the charge or corrupt practice al- 
legedly made against the respondent. 
Case law discussed. (Para 3) 


(B) Representation of the People Act 


(43 of 1950), S. 123 (4) — Corrupt prac- 


tice — 
lies, 


In order to prove the corrupt practice 
envisaged in Section 123 (4) it must be 
proved that the publication by the can- 
didate or his agent or by any other per- 
son with the consent of the candidate of 
any statement of fact is false and is in 
relation to the personal character or con- 
duct of any candidate and the statement 
is reasonably calculated to prejudice the 
prospects of the election of the candi- 
date. In the present case on a consid- 
eration of the evidence and the docv- 
ments it cannot be held that all these 
ingredients have been proved. There is 
absolutely no evidence that the publica- 
tion of statement which has been made 
was in relation to the personal character 
or conduct of the. petitioner and was 
reasonably calculated to prejudice the 
prospects of his (petitioner’s) . election. 
Held that the respondent did not commit 
any corrupt practice as envisaged under 
Section 123 (3) and (4) of the Act. AIR 
1970 SC 1889, FolL (Para 3) 

(C) Representation of the People Act 
(43 of 1950), S. 123 (7) — Corrupt prac- 
tice envisaged by section, — Proof of. 

Tn the instant case the petitioner had 
admitted that he had: heard from.. three 


Proof of — Burden, on whom 
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persons that S. D: O, . had -accompanied 
the elected candidate for his propaganda. 
One of such informants was not examin- 


ed. The informants examined, were the | 


workers of petitioner’s party. Held that 
petitioner has failed to make out a case 
against respondent and the ingredients 
of Section 123 (7) of the Act have not 
been proved. (Para 4). 


(D) Conduct of Election Rules (1961), 
Rr. 62 and 63 — Recounting of votes — 
When can be granted. 


In the instant case evidence had been 
led on behalf of the petitioner’ that 
there was disturbance by Congress (U) 
and Lok Dal supporters at the entrance 
for which the petitioner and his count- 
ing agents could not get imside the 
counting arena and there was also dis- 
turbance inside the counting. hall as 
there was no sitting arrangement for the 
counting agents, The other ground taken 
was that three votes were counted in 
favour of respondent No, 2 which should 
have been courffed in favour of respon- 
dent No. 1 which was subsequently de-. 
tected and corrected. This fact has not 
been denied by ~-respondent No. 1. An 
application was filed on behalf of the 
petitioner by’ P. W. 5 before the Re--. 
turning Officer for recount of all votes 


and in that application the only ground 


for recount was that three votes were 
wrongly counted in favour of respon- 
‘dent No. 2 in respect of booth No, 1 
which .should have been counted in 
favour of respondent No. 1.- The peti- 
tioner has.also not filed any petition be- 
fore the Returning Officer that his 
counting agents could not enter the 
counting hall in time due to commotion 
or disturbance at the entrance nor did 
he complain about the improper sitting 
arrangement inside the counting hall or 
about improper acceptance or rejection 
of any vote in 
booth. Therefore the argument that the 
allegation now made regarding commo- 
tion or disturbance inside or outside the 
counting hall and regarding improper 
acceptance or rejection of votes is an 
afterthought has considerable force. The 
mere fact that the margin. of votes by 
which respondent No, 1 . succeeded is 
very narrow will not by itself vitiate the 
counting of votes and will not justify 
recounting, An order for. inspection of 
votes should not be granted as a matter 
of course and before granting a prayer 
for recounting the Tribunal eee ee 
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independent source. 


respect of any other | 


-as’'a candidate of Congress 
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must be satisfied that in order to decide 
the disputes between the. parties and to 
do complete justice to the parties, in- 
spection of ballot papers is necessary. [0 
deciding. election cases oral testimony _ 
will have to be judged with greatest 
‘care. and, an electoral victory cannot be 
allowed to be nullified by a mouthful or 
oral testimony without contemporaneous 
assurance of a reliable- nature from ' an 
Case law discussed. 
‘(Para 5) 


Cases Referred : Chronological Paras 


AIR 1980 SC 206: (1980) 2 SCC 537 4 
ILR (1975) Cut 472 4 
ILR (1972) Cut 439- 4 
AIR 1970 SC 1889 3 
AIR 1967 SC 808: 1967 Cri LJ 823 3 
AIR 1966 SC 773 4 
ATR 1965 SC 141 3 
AIR 1965 SC 669 3 
AIR 1964 Madh Pra L 3 
AIR 1961 Pat 41 l 3 
AIR 1959 Madh Pra 226 ~ 3 
AIR 1959 Raj 280 a 
ATR 1958 Orissa 228 3 


(1958) 18 ELR 403 (Ele. Tri—Surat) 3 
AIR 1954 SC 513: 10 ELR 30: 1954 All 
LJ 525 | 8 


C. V. Murty and C. A, Rao, for Peti- 
tioner; B. Misra, B. B. Mohanty, A, K. 
‘Sahu and A. Patnaik, for Respondents. 


ORDER :— This election petition has 
been filed by Sri-Harihar Sethi, a Con- 
gress (I) candidate against Sri Trinath 
Naik, a Lok Dal candidate who has. won’ 
the election. It- has been prayed that 
the election of respondent No, 1 Trinath . 
Naik be declared void and that it also 
be declared that the petitioner has been 
elected as a member of the Orissa Leg- 
islative Assembly from Hindol No, 117 
(SC) Constituency, The facts stated in 
‘the petition so far as it is relevant may 
be briefly stated thus: 


2. Petitioner; who is a member of the 
Scheduled Caste, contested the election 
() party. 
from Hindol. (S.C.) Constituency to the 
Orissa Legislative. Assembly. Respondent 
No. 1 contested the same election to 
which polling took place on 31-5-1980. 
Respondent No.-1 contested -as a- candi- 
date of Lok Dal and respondent No, 2 
contested as a candidate of Congress (U) 
party. The counting of votes was done 
on 1-6-1980 by the Subdivisional Officer, 
Hindol who was the Returning Officer. 
In this election respondent No, 1 was 
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declared elected as he secured 16,670 
votes as against 16,390 votes secured by 
the petitioner. and .5,269 votes s@¢cured by 
respondent - No, 2.. ‘According to|the peti- 
tioner, some. irregularities were, commit- 
ted in the counting.. The details of the 
irregularities have | been mentioned : in 
paragraph 2. of the election petition. | It 

is also alleged that, several corrupt prac- 
fe have been committed by; respon- 
dent No. 1 and ‘his election ag¢nts. and 
-by other persons with his consent and 
he has obtained and/or procured the as- 


sistance for the furtherance of |the pro-- 


specis of his election; from the persons 
in the service of the Government and by 
-such corrupt practices the result of the 
‘election ‘has-been materially | affected. 
The alleged corrupt : practices ‘said ‘to 
have been committed are as follows :— 


(a) That under the Represen ation of 
People Act (hereinafter called the ‘Act’) 
and the Conduct of Election Rules (here- 
jnafter called .the ‘Rules’) respondent 
No. i. was allotted the symbol | ‘Mahila’ 
(Woman) by the Government o Orissa, 
‘Home’ Department (Election. Department 
Letter. dated 1-5-1980), but in the posters 
“and pamphlets published by spondent 
No. 1 he advertised his symbol ‘Maa’ 
(Mother), By this publication appeal. was 
made to the sentiment of the voters that 
‘Mother’ was his’ symbol. The| voters 
were misguided by the said publication 
of the posters etc, and the result of the 
election was materially affected. 


(b): That on behalf of -Lok Da party 
which sponsored the candidature of r€- 
spondent No. 1, -Advertisements to votè 
for “Utkal J anani” -were published in 
- the daily Oriya’ news papers | ‘Samaj, 
Prajatantra and Dharitri’ and the Eng- 
lish daily. ‘News of the World’, The pub- 
lication of the words “Utkal Jangni” was 


made intentionally to “moisgu de the 
voters by appealing to their sentiment on 
the ee of race, community and lan- 


guag 

That the S. D. O. Hindol, Ski K: K. 
Bose with the - consent. of res) sondent 
No. 1 canvassed’ for respondent No. 1 by 
moving in Government Jeep OF D 3164 
and appealed to the voters to. vote for 
respondent No, 1 -as respondent No, 1 
represents. the mother ‘Utkal’ and on his 
direction development work, pai icular- 
ly road work,. was being carried on in 
' the Constituency; and | 

(d) That one Khirod Kumar Acharya, 
an L. D; Clerk of the S. D. O's office 
openly worked and canvassed |for re- 
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visions of ‘Section 83 of the Act. 


‘the Returning Officer, 


‘The — petitioner’ “or 


ALR.’ 


spondent No. 1 in the constituency by 
moving in a Jeep- No. ORS 2125. The 
canvassing was done by the above 
named : public servant with the consent 
of respondent No. 1 who was present at 
the time of canvassing. 


Respondent No. 1. thus committed 
corrupt practices ag provided in sub-sec- 
tions (2), (3), (4) and (7) of Section 123 
of the Act. It-has further been assert- 
ed-that the Returning Officer should 
have allowed the application ‘made by 


‘one of the counting agents of the peti- . 


tioner for recounting the votes -of all 
booths. The petitioner believes that he 
should have been elected by a majority 
of votes if the votes. would have been 
recounted, 


3. -Respondent ‘No, 1 alone filed writ- 
ten statement, but respondent No. 2 did 
not file any written statement. Respon- 
dent No. L in his written statement has ` 
denied all allegations made in the elec- 
tion petition regarding ‘corrupt practices, 

improper reception or refusal or rejec- 
tion of votes and acceptance of. void © 
votes in favour of respondent No, 1 ete, 


‘According to respondent No, 1, the elec- 


tion petition is not maintainable as bar- 
red by limitation and is liable to be dis- | 
missed for non-compliance with .the pro- 
It is 
further alleged that the petition is vague 
and unspecific and that the irregularities 
in counting as alleged are false. It is 
further averred that an irregularity in 
counting in respect of Table No. 1 was 


-detected by one of ‘the Assistant Return- 


ing Officers who, therefore, returned all . 
the counted bundles of votes in respect 
of Table No. 1--for recounting and the 
ballot papers were recounted by order of 
On scrutiny, it . 
was found that three votes which should 
have . gone to respondent No. 1 were 
wrongly counted in favour of respondent 
No, 2 which fact has been admitted by 


respondent. No.: 1, but the petitioner has 


not been in any way affected by this. 
his counting agent 
never. pointed out any irregularities in 
the counting -process at any time: One 
of' the counting agents of the petitioner 
applied for ‘recounting of all votes on a 
suspicion only and on the ‘ground that 
the difference in. votés between the peti- 
tioner and respondent No. 1 was very 
small.: Neither’ before the Returning 
Officer nor in ‘the petition any allegation 
has been made’ that the result of the 
election in so far as it. concerns the re- 
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turned candidate has been materially af- 
fected by improper reception, refusal or 
rejection of any vote or acceptance of 
any vote which is void or by non-com- 
pliance with the provisions of the Act or 
Rules or Orders made thereunder, 

It is averred that recounting cannot be 
claimed as a matter of right nor can it 
be ordered simply basing on mere sus- 
picion or because the margin of votes is 
narrow. The Returning Officer rightly 
rejected the prayer for recounting. Fur- 
ther it is urged that the averment made 
in paragraph 2 of the petition that the 
counting agents of the petitioner could 
not be present at the time of counting 
of votes of first 24 booths as they could 
not enter the room due to stampede is 
false and, even if it is true, it is not a 
ground to justify recounting. The non- 
attendance of the counting agents at the 
place and time appointed does not in 
law invalidate the proceedings of count- 
ing before the Returning Officer. It is 
false to say that respondent No. 1 has 
published in any of the. papers that his 
symbol represents ‘Utkal Janani’, As- 
suming for the sake of argument that it 
is true, it is submitted that this is not 
an appeal on the ground of race, com- 
munity or language and does not consti- 
tute a corrupt practice as envisaged un- 
under Section 123 of the Act. The alle- 
gations that the S. D. O. Hindol Sri K: K. 
Bose canvassed for respondent No, 1 
and that on 20-5-1980 during canvass- 
ing respondent No. 1 was present with 
him in a Government Jeep are false. 
Similarly the allegation that one Khirod 
Kumar Acharya worked for respondent 
No. į is false. 

The gravamen of the charge being 
‘obtaining’ or ‘procuring’ the assistance 
of Government servants specified in 
Section 123 (7) of the Act, and there 
being no allegation of ‘obtaining’ or ‘pro- 
curing’ against respondent No. 1 or any 
agent with his consent, it does not make 
a triable issue. It is further asserted 
that no corrupt practice was committed 
in the election by respondent No. 1 or 
his agents and respondent No. 1 took 
all reasonable means for preventing 
commission of corrupt practice at the 
election and the election was free from 
any corrupt practice on the part of re- 
spondent No. 1 or his agents. On the 
above averments dismissal of the elec- 
tion petition is claimed. 


On the aforesaid pleadings the follow- - 
Emag E 


ing issues have been framed 
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1. -Is the election petition maintainable 
as framed? 

2, Whether respondent No. 1 ıs guilty 
of corrupt practices committed by . 
himself or by his agent or any other 
person with his consent or his elec- 
tion agent. 

3, Whether the Returning Officer acted 

' in contravention of law refusing the 
petition under Rule. 63 of the Con- 
duct of Election Rules of the peti- 
tioner for recounting the votes 
-wholly and whether thereby the re- 
sult of the election was materially 
affected. 

4, Is the petitioner entitled to a direc- 
tion for recounting of the ballot 
papers? 


5. What relief, if any, is the petitioner 
entitled to? 

For the sake of convenience, I may deal 

with the issues first, 


Issue No, 1:— The ground of attack 
is. that the election petition is liable to 
be dismissed for non-compliance with 
the provisions of Section 81 (3) of the 
Act as the copy of the election petition 
served on respondent No, 1 was not at- 
tested, This amounts to violation of 
Section 81 (3) of the Act. On a consi- 
deration of the facts and circumstances 
of the case, I do not see any reason to 
hold that the petitioneer has not com- 
plied with the provisions of Sec, 81 (3) 
of the Act as the necessary attested 
copies were filed but each page was not 
signed which was subsequently done by 
order of the Court. -Thus the election 
petition is maintainable and the issue 
is answered in favour of the petitioner 
and against respondent No. 1. 

Issue No, 2:— The election of respon- 
dent No. 1 is sought to be challenged 
on the ground of corrupt practices fall- 
ing under sub-sections (2), (3), (4) & (7) 
of Section 123 of the Act. It is alleged 
that in the wall posters like Ext, 7 cir- 
culated in the constituency, respondent 
No. 1 published the symbol] ‘Maa’ 
(Mother) which is false to his knowledge, 
as the symbol allotted to him was 
‘Mahila’ (Woman). ‘Maa’ has religious 
and emotional appeal to the voters as 
in Hindy tradition in vogue from ancient 
times ‘mother’ has always been referred 
to as a religious symbol and worshipped 
with reverence. By publishing and cir- 
culating wall posters giving a false sym- 
bol respondent. No. 1 made an emotional 
and religious appeal to the sentiment of 
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the voters and for which the result of 
the election was materially ected. 


It is further alleged that the|S. D. O. 
Hindol with the consent of respondent 
No, 1 assisted him for the furtherance 
of his election prospects by openly can- 


- pagating in village Nuakote. 
_ ther allegation is that in the 
tions (like Ext, 5 series) 
jatantra the appeal was 


Leaders as against stooges set 
Teaders outside Orissa for 
development of Orissa, The stress was 
on the community, language d reli- 
gion as provided under Section |123 (3) 
of the Act. Respondent No. 1 also made 
a false publication about his symbol to 
prejudice the prospect of his (petitioner) 
election and this is a corrupt ractice 
under Section 123 (4) of the A The 
above facts have been supported by 
P. W. 4 (petitioner himself) and his 
witnesses in their evidence, P. W, 4 has 
stated :— 

“In the election it was propagated on 
behalf of O.P. No. 1 that people] should 
vote in the symbol ‘Maa’ other) 
though the election symbol was ‘woman’. 
This was also published in the| daily 
Prajatantra like Annexures 5, 7/and 9. 
On behalf of O.P. No. 1 it was also pro- 





pagated that if people would vote in 
the symbol ‘Maa’ and ‘Utkal Janani’ 


there would be all round improvement 
ef the State. The voters were swayed 
away and the result of the election 
was materially affected by such (propa 
ganda. 


P. W. 6 in his evidence has stat s 







they were propagating in the name of 
‘Utkal Janani’. Due to this propaganda 
in the name of ‘Utkal Janani’, ' 
Utkal’, I was not in any way influenced. 
I feel, some might have been inflnenced 
by this. The wall posters like 


No. 1.. In my view, the people 
swayed away by the propaganda 
Janani’, ‘Maa’.” 

Respondent No. 1 in his’ eviden 
specifically stated that “there 
much difference between: the wa 
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ters published by meand ‘Ext. 7”, -He 
has also admitted that his symbol wag 
‘mahila’ but not ‘mother’, He has fur- 


_ther admitted that he had printed 5000. 


copies of wall posters in Dhenkanal Pan- 
chayat Press. His statement has been 
corroborated by. P. W. 3, the Proprietor 
of Panchayat Press, Dhenkanal. Mr. 
Murty, the learned counsel for the 
petitioner, argued that respondent No. 1 
has not published any other wall pos- 
ters as alleged by him with the symbol 
‘Mahila’ to refute the adverse inference 
and presumption that can be drawn in 
the circumstance. So there was an ap“ 


peal by respondent No, -1 and his 
agent and other persons with his 
consent to vote for him on the 


ground of religion, caste and community 
for the furtherance of the prospects of 
his election and thereby  prejudicially 
affecting the result of the election. In 
support of his contention Mr. Murty - 
places reliance on the decisions report- 
ed in AIR 1959 Madh Pra 226, AIR 1967 
SC 808, AIR 1970 SC 1889 and AIR 1958 
Orissa 228, In AIR 1959 Madh Pra 226 
(Jamuna Prasad Singh v. Shri Ramnivas) 
it has been held:— (at p. 228 


“A court is not concerned with a 
false statement made by any person 
against any candidate but a false state- 
ment designed to better the prospects 
of a returned candidate.” i 


In AIR 1967 SC 808 (Kumara Nand v. 
Brijmohan Lal Sharma) it has been held’ 
(at p. 813): 


“The main onus on an election peti-~ 
tioner under Section 123 (4) is to show 
that a statement of fact was published 
by a candidate or his agent or by any 
other person with the consent of the 
candidate or his election agent and also. 
to show that the statement was false 
and related to his personal character or, 
conduct. Once that is proved and tha 
complaining candidate has sworn that. 
the candidate publishing the statement. 
believed it to be false or did not believe 
to be true, the burden shifts to the can- 
didate making the false statement of 
fact to show what his belief was. The 
further question as to prejudice to the 
prospects of election is generally a mat- 
ter of inference to be arrived at by the 
tribunal on the facts and circumstances 
of each case.” 

In AIR 1970 SC 1889 (Om Prakash v. 
Lalchand) it has - been held (at p 
1891):—— ee E 


. Spondent 


1981 


“The four elements necessary to con- 
stitute corrupt practice under 
_ 123 (4) are:(i) publication by the candi- 
date or his agent or by any other person 
with the consent of the candidate of any 
statement of fact; (ii) the statement of 
‘ fact is false and a candidate or his agent 
or any other person either believes it to 
be false or does not believe it to be true; 
(iii) the publication is in relation to the 
personal character and conduct of any 
candidate;.and (iv) the statement is re- 
asonably calculated to prejudice the 
prospects of that candidate’s election.” 
In AIR 1958 Orissa 228 (Prananath Pat- 
naik v, Banamali Patnaik) it has heen 
held:— (See H. N. Pt. C.) | 


“Where in an -election petition the re- 
denied that he or his party 
had printed a certain pamphlet contain- 
ing false allegations against the peti- 
tioner and distributed them at a meet- 
ing and his witnesses admitted in their 
evidence that the party and its officers 
maintained proceedings of work done 
such as printing and publishing of leaf- 
lets, holding of meetings etc. Held that 
the respondent in view of the evidence 
of his witnesses should have proved his 
denial by producing the proceedings in 
evidence, When the respondent failed 
to produce them the election tribunal 


was justified in drawing an adverse in- 


ference against him.” 

Mr. Misra, learned counsel appearing. 
for respondent No, 1 argued that the 
burden of proof of corrupt practices is 
on the petitioner seeking to have the 
election set aside on that ground. There 
is absolutely no evidence that there has 
been any appeal by respondent No, 1 or 
` his agent or by any other person with 
his consent to vote or refrain from vot- 
ing for him or any candidate on the 
ground of religion, race, caste, com- 
munity or language etc. The election 
can be declared void only under the 
provisions of Section 100 of the Act. 
Further there is nothing to show that. 
the publication by respondent No, 1 or 
his agent or by any other person with 
his consent or his election agent of 
statement which has been made was in 
relation to the personal character or 
conduct of the petitioner and was 
reasonably calculated to prejudice the 
prospects of his (petitioner) election 
Mr. Misra further argued ‘that even 
assuming that in the wall ‘posters like 
Ext. 7 the symbol ‘mahila’ has been de- 
scribed-as ‘Maa’ and that in the publica- 
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tion in Prajatantra like Ext. 5° series 
an appeal: has been made to the voters 
in the name of ‘Utkal. Janani’, this will 
not come under the purview of sub-sec- 
tions (3) & (4) of Section 123 of the Act. 
He submitted that appealing to the sen- 
timent does not come under the pur- 
view of law. There is no evidence what- 
soever that there was an appeal in the 
name of religion or community by re- 


‘spondent No. 1 or his agents and that - 


ithe result of the election has been ma- 
‘terially affected thereby. — 

Even assuming that ‘Mahila’ has been 
described as ‘Maa’, no corrupt practice 
has been committed thereby and further. 
there is nothing to show that anybody 
was swayed away by such propaganda. 
There -has been ‘no propaganda in the 
name of ‘Utkal Janani’ as alleged. There 
is no allegation in the petition that there 
was an appeal tó voters in the name of 
‘Utkal Janani’, In support of the above 
contentions he places reliance on the 
decisions reported in. (1954) 10 ELR 30: 
(ATR 1954 SC 513), AIR 1965 SC 141, 
AIR 1964 Madh Pra 1, AIR 1965 SC 669, 
AIR 1959 Raj 280, (1958) 18 ELR 403 
(Ele. Tri. Surat), AIR 1970 SC 1889 and 
AIR 1961 Pat 41. In (1954) 10 ELR 30: 
(AIR 1954 SC 513) (Vashist Narain 


. Sharma v. Dev Chand) it has been held 


(at p. 515 of AIR 1954 SC) :— 


“The words “the result of the elec- 
tion has been materially affected” in 
this clause indicate that the result 
should not be judged by the mere in- 
crease or decrease in the total number 
of votes secured by the returned can- 
didate but by proof of the fact that the | 
votes would have been distributed in 
such a manner between the contesting: 
candidates as would have brought 
about the defeat of the returned candi- 
date. In AIR 1965 SC 141 (Kultar Singh 
V, Mukhtiar Singh) it has been held (at 
p. 144) :— 

“In considering the question as to 
whether a particular appeal made by a 
candidate falls within the mischief of 
Section 123 (3); Courts should not be as- 
tute to read into the words used in the 
appeal anything more than can be at- 
tributed to them on its fair and reason- 
able construction, 


‘The principles which have to be ap- 
plied in construing such a document as 
an election poster are well settled. The 
document must be read as a whole and 
its purport and. effect determined in a 
fair, objective and reasonable - manner. 
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In reading such documents,’ it would be 
unrealistic to ignore the fact that when 


election meetings are held and] appeals 
are made by candidates of | opposing 
political parties, the atmosphere is usu- 


ally surcharged with partisan) feelings 
and emotions and the use of erboles 
or exaggerated language, -or 








election meetings is argued in |the cold 
atmosphere of a judicial chamber, some 
allowance must be made and|the im- 
pugned speeches or pamphlets jmust be 
construed in that light. In i 
however, it would be unreas 
ignore the question as to what 


of the said speech or pamphlet! would 
be on the mind of the ordina voter 
who attends such meetings and reads 


the pamphlets or hears the spee¢h®s.” 

In the above case the appeal tp voters 
was that every Sikh vote should go to 
the representatives of the Akalj Dal in 
order to preserve the honour jof the 
‘Panch’. It was held that the appeal to 
voters in the name of ‘Panch’ jdid not 
come within the meaning of | corrupt 
practice as envisaged under Sec.| 123 (3) 
of the Act. In AIR 1964 Madh Pra 1 
(Bhagirath Bilgaiya v. Rishabh | Kumar) 
it has been held that appeal to vote for 
a candidate to protect the ‘mother cow’ 
is not an appeal on the ground of re- 
ligion, In ATR 1965 SC 669 (Ramanbhai 





kandidate was allotted ‘Star’ 
the candidate describing the s 
‘Dhruva Star’ with its attributes 
tion pamphlets was not a corrupt pra- 
ctice as ‘Dhruva Star’ was not a reli- 
gious symbol. In AIR 1959 Raj 280 
(Khilumal Topandas v. Arjundas Tulsi- 
das) it has been held (Paras 11, 12 & 
13) :— cl 


“The dictionary meaning of the word 
‘community’ is very wide. It may even 
mean the body of men having common 


interest. Such interest may be| social, 
economic or political, It is evident that- 
the word ‘community’. cannot be con- 
strued in its wider sense when it is 
used in Section 123 (3). 

Communities organised for pur- 
pose of cementing the citizens for the 


purpose of social, economic and | politi- 
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cal progress of the country, do not come 
under Section 123 (3). 

Having regard to the intention of the 
legislature and to the association of 
words ‘caste, race and religion’ with the 
word ‘community’ the meaning of the 
word ‘community must be restricted and 
it should be read as meaning a body 
which has been formed, organised or 
has come into existence on the basis of 
caste, race-or religion or any other 
factor - contributing or leading to the 
division of the nation.” 


In- (1958) 18 ELR 403 (Ele, Tri, Surat) 
(Kataria Takandas Hemraj v. Pinto 
Frederick Michael) it has been held 
that an appeal to 'Maharasthrians’ is not 
an appeal on the ground of race, caste 
or community. The word ‘community’ 
in S. 123 (3) must be given a narrower 
meaning than the dictionary meaning 
a body of persons having a common 
interest. Mr. Misra also relied on the 
decision reported in AIR 1970 SC 1889 
(supra), which has been cited by the 
petitioner, and submitted that the four 
ingredients necessary to constitute cor- 
rupt pratice under Section 123 (4) of the 
Act have not proved in this case. Jn 
AIR 1961 Pat 41 (Badri Narain Singh 
v. Kamdeo Prasad Singh), which is in 
the same line as the case reported in 
ATR 1970 SC 1889, the essential ingredi- 
ents of corrupt practice have also been 
enumerated. 

Law is now well settled that when a 
candidate for election either to the State! 
Legislature or the Parliament is charged 
with the commission of any corrupt pra- 
ctice, the charge is in almost all res- 
pects similar to a criminal charge and, 
therefore, the evidence must establish 
the charge conclusively beyond all re- 
asonable doubt. The law prescribes 
severe punishment for commission of 
corrupt practices. The case of the peti- 
tioner must stand or fall on its own leg 
and can derive little sustenance from 
the weakness in the defence set up by 
the respondent. The evidence must be 
such as would bring the charge home 
against the respondent beyond all re- 
asonable doubt, Therefore, if the evi- 
dence adduced is not sufficient or trust- 
worthy to prove the charge or establish 
a charge which is different from the 
charge levelled against the respondent 
the case of the petitioner cannot be said 
to be proved, and the election cannot be 
set aside on such evidence. The peti- 
tioner has to prove the alleged corrupt 












titled to the benefit of doubt. J udging 
from the aforesaid standard and on the 
principles enunciated in the decisions 
cited above it is to be seen how far the 
petitioner has been able to prove his 
case, No doubt in the pamphlets like 
Ext. 7 the symbol ‘Mahila’ has been 
jdescribed. as ‘Maa’ and in the publica- 
tions. in Prajatantra like Ext. 5 series 
ithe symbol ‘woman’ has been described 
as ‘Maa’ and ‘Bande Utkal Janani’ has 
been mentioned at the top of the ad- 
vertisement. made in Ext.: 5 series, It 19 
the common knowledge that ‘Mahila’ 
(woman) is treated as ‘Maa’. by’ all con- 
cerned in our country. The’ 


Mr, Murty also tried to argue 
appeal in the name of ‘Maa’ 
(mother) is also an appeal in the name 


and Kali’ are known as ‘Maa’. - This 
argument will not hold good as no such 
allegation has been made in the peti- 
tion that. there was an appeal to the 
voters in the name of Goodesses Durga, 
Chandi and Kali by respondent No. 1 or 
his agent or any other person with his 
consent. There is also no evidence to 
support this contention of Mr. Murty. 
The evidence adduced by P. Ws. 4 and 
6 show that there was no such appeal 


name of ‘Maa’ or 
‘Mother’ is an appeal on the ground of 
‘community’ -or 
It cannot also be held that the ingre- 
dients of Section 123 (3) of the Act have 
been proved in this case ‘in: order to 
bring home the charge or ‘corrupt pra- 
ctice allegedly made against respondent 
No, 1. The.next argument’ of Mr. Murty 


is that though the symbol of respondent: 


No. 1 was ‘Mahila’ he has ‘made false 

‘publications that his election symbol 

was ‘Maa’ and this statement of fact is 

false,- and -so it must be held that re- 

' spondent No, 1 has committed - cérrupt 

ties as envisaged under Sec, 123 ka 
of the Ach - 


As per the decision reported in AIR 
1970 SC 1889 (supra) it must be proved 
that the publication by the candidate or 
his agent or by any other person with 
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the consent of the. 


ment is reasonably 


‘election, After 
“ment andthe evidence on record and the 


that respondent No, 1 has 


of religion: as Goddesses ‘Durga, Chandi, 


in the name of religion: P, W, 4 is the. 


‘language’. or ‘religjon’, ' 
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candidate .of any 
statement of fact is false and is in re- 
lation to the. personal character or con- 
duct of any candidate and-.the state- 
calculated to præ 
judice the prospects of the election of 


the candidate. In the present case on a 
‘consideration of the evidence and the 


documents it cannot be ` held that all 


. these ingredients have been proved. 


There is absolutely no evidence that the 
publication of statement which has been 
made was in relation to the personal 
character or conduct of the petitioner 
and was reasonably calculated to pre- 
judice the prospects of his (petitioner) 
considering the argu- 


decisions cited above it cannot he held 
committed 
any corrupt practice as: envisaged Hoger 
Section 123 (3) & (4) of the Act, 


. The next-allegation of -corrupt pra- 
çtice against respondent No. 1 is that 
the S..D. O. Hindol with the consent of 
respondent No, 1 assisted the latter in 
the furtherance of his election prospects - 
by openly canvassing for him in the 
area in a Government, Jeep on 20-5-1980. 
He was found with respondent No, 1 


and was propagating in village Nuakote. 


It is- argued by Mr. ‘Murty that this is 
supported by P. Ws: 4, 7 and 8 and 
O. P. W..2 has also admitted -that the 
S.D.O. visited village Nuakote 10 or 12 
days. prior to the election. The pre- 
sence of respondent No, 1 with the 
S. D. O. is enough to | prove that the 
S. D. O. propagated . with his consent. 


No amount of negative evidence can dis- 


prove the participation of the S..D. O. 
in the election work with the consent 
of respondent No. 1. P. W, 4, the peti- 
tioner himself, has stated :— 

“On 20-5-1980 Kamalakanta - Bose, 
S. D. O. of Hindol moved in the Jeep 


-ORD 3164 belonging to the Government 


and propagated in favour of O.P, No. L 


in village Nuakote ' inside Hindol ` consti- 


tuency. He. was propagating that if the 
voters vote for O., P. "No. 1 he would 
take ‘up the’ development works of the 
village. This I heard’ from. Chandra- 
mani Pradhan (P. W. 8) and Dolgovind 


‘Pati (not examined) of village Nuakote.” 


P. W. 7 in his deposition has stated :— 

“I know K. K. Bose, the then 5. D. O. 
of Hindol, 10 to 12. days prior to the 
date of polling I heard that the S. D, O. 
was there in our village., But I have 


not seen him. [ heard from Dolagovinda 
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Pati, Kulamani Pradhan (P. W. 8) and 
others of our village that the S. D. O. 
was propagating in favour! of O. P. 
No, 1. But I have no personal know- 
‘ledge about this.” 
P, W. 8 in his evidence has stated :— 
"On 20-5-1980 the S. D. O, lof Hindol 
had been to our village Nuakote in a 
Jeep. Four to five persons 
O. P. No. 1 were with the S. 






gathered) that we had been c 


about lack of communicatio to our 
village, If we voted in the! symbol 
- ‘Maa’ (Mother) roads would pe com- 
pleted within a short time. his as- 


to six days the work was done, Trinath 
Naik (respondent No. 1) did) not tell 
anything.” 
The tour diary of the S. D. O. jhas been 
proved to show that the S. D. O. had 
been to village Nuakote on 20-5-1980 
and this has been marked aş Ext. 3. 
Basing on the‘aforesaid evidence if is 
argued by Mr. Murty that respondent 
No.. 1 has obtained/procured the assis- 
tance of the S. D. O. who is aj gazetted 
officer of the Government for /the fur- 
therance of his election prospects and 
as such is guilty of corrupt practice as 
envisaged under Section 123 (7) of the 
Act. Mr, Misra, learned counsel for 
respondent No. 1, submitted that the 
election petition does not con mate- 






rial facts with full necessary particulars 


as to the nature of the assistance, time 
and place where it was sought and does 
not furnish any cause of action.| Accord- 
ing to him, the evidence of P. Ws. 4, 7 
and 8 even if accepted as a whole, does 
‘not prove any corrupt ‘practice | a pro- 
vided in Section 123 (7) of the t. Fur- 
ther P, W, 4 has admitted that p Ws. 7 
‘and 8 are congress (I) workers, 


. 4, In this case P. W. 4 has admitted 
that he heard this from Chandramani 
Pradhan (P. W. 7), Kulamani radhan 
(P. W. 8) and Dolgovinda Pati, who has 
not been examined. P. W. 7 Chandra- 
_jmani Pradhan is a worker of the peti- 


tioner’s party and has stated. that he has 


no personal knowledge about the S. D. O. 
propagating in the constituency in 
favour of respondent No. 1. K. W. 8, 
Kulamani Pradhan is also a worker of 
the petitioner’s party as admitted] by the 
petitioner himself. But he has stated 
in cross-examination that he does not 


belong te any party. - No independent 
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witness has been examined to prove 
that the S, D. O. was propagating jn 
favour of respondent No. 1 and this wag 
done with the consent of respondent 
No, 1. So in my view, the petitioner hag 
failed to make out a case against re 
spondent No. 1 and the ingredients of 
Section 123 (7) of the Act have not been 
proved. 


It is further alleged that one Khirod 
Chandra Acharya, an L, D., Clerk of the 
office of S, D. O. was propagating in the 
constituency for respondent No, 1 be- 
tween 27-5-1980 and 31-5-1980. Ta 
support this allegation petitioner in his 
evidence has stated that he heard this 
from one Sudarsan Panigrahi, Kapil 
Charan Sahu (P. W. 6) and Kahnu Cha- 
ran Gadnaik. But Sudarsan Panigrahi 


and Kahnu Charan Gadnaik have not ` 


been examined. There is no other evi- 
dence to corroborate the statement of 
P. W: 4. Even no question was put to 
P. W.6 that he told P. W. 4 = about 
Khirod Chandra Acharya’s propaganda 
in the constituency in favour of respon- 
dent No. 1. Mr. Misra submitted that this 
also doesnot come under the purview of 
section 123 (7) of the Act as Khirod 
Acharya is not a person be- 
longing to any of the classes mentioned 
in sub-section (7) of Section 123 of the 
Act. Mr. Murty, learned counsel for 
the petitioner, also did not seriously 
press this allegation and I see no merit 
in the above allegation against respon- 
dent No. 1. 


For the aforesaid reasons, Issue Num- 
ber 2 is answered against the petitioner 
and in favour of respondent No, 1. 


Issues Nos, 3 and 4:— These issues 
are taken up together for the 
sake of convenience. It is alleged 
on behalf of the petitioner that respon- 
dent No, 1 has been declared elected by 
securing only 280 more votes than the 
petitioner and this margin is very 
small; According to the petitioner, in 
the morning of 1-6-1980, i.e, the 
date of counting of votes, as there was 
a lot-of commotion between the Con- 
gress (U) and Lok Dal supporters, he and 
his counting agents could not get inside 
the counting hall, in time and the coun- 
ting commenced in the absence of his 
counting agents, He and: his counting 
agents could not enter into the counting 
arena till the first round of counting 
In Ext. 11, the proceedings 
of the counting, it has been’ mentioned 
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that ballot boxes from Bantala had ar- 
rived at 7-30 A.M. which supports the 
petitioner’s contention that there was 
commotion and disturbance ete. for 
‘which the ballot boxes could not be tak- 
en inside the counting hall. Before de- 
claration of the result and during coun- 
ting_some irregularity was noticed in 
counting of booth Nos. 1 and 3. One of 
the Assistant Returning Officers found 
that three votes which should have gone 
in favour of respondent no. 
wrongly counted in favour’ of respon- 
dent no. 2, 


_ Further there was no sitting arrange- 
ment for the counting agents who were 
to keep standing and were moving about 
in the counting hall. There was con- 
gestion and disturbance making it im- 
possible for the counting agents to 
perform their duties. In view of this, 
the countmg agent Sri  Sibanarayan 
Misra (P. W.5) filed an application vide 
Ext. 1 for recounting of all votes under 
Rule 63 of the Conduct of Election 
Rules, 1961. But the Returning Officer 
by his order dt. 1-6-80 instead of di- 
recting recount of the entire votes, only 
directed recount of votes in re- 
-spect of booth Nos. 1, 25, 49, 
73 and 97 which were counted in Table 
No. 1. No specific reason was given by 
the Returning Officer as to why partial 
recounting was ordered. According to 
the petitioner in similar circumstances 
the Election Tribunals direct recounting 
of all votes even without filing of an 
application for recounting. In this con- 


nection it may be mentioned that an 
application has been’ filed on 18-12-80 
by the petitioner in this Court on the 


identical grounds as stated in the peti- 
tion for recounting of ballot papers re- 
jected and those counted in favour of 
‘respondents 1 and 2 on the identica! 
grounds as stated in the election peti- 
tion. In order to prove the case peti- 
tioner has -produced Ext, 1, the peti- 
tion filed by P. W. 5 before the Return- 
.in Officer for recounting of votes and 
Ext. 2, the order passed on Ext. 1 by 
the Returning Officer and has adduced 
oral evidence. P. W, 4 in his evidence 
has stated :— l 

“I along with my counting agents 
went to.the counting hall on that day 
but in the entrance there was a lot of 
commotion between Congress (U) and 
Lok - Dal -supporters for which we could 
not enter into the counting hall for a 
long. time, I could- not enter inside, but 


} were: 
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my agents Sibanarayan Misra, Daya- 


-nidhi Patnaik, Artatran Sahu and others 


entered, It was at about 8.00 A.M. when 
my counting agents could enter inside 
the counting hall By then counting 
had been over for about 24 booths, At 
about 8.10 A. M. when I was outside 
the counting hall, Sibanarayan Misra 


came out of the counting hall and told 


me that there was shouting between 
the agents of Congress (U) and Lok Dal 
candidates and the votes were not -be- 
ing counted properly (vote epat sepat 
heuthila) (In oriya). On demand by the 
counting agent of Congress (U) candi- 
date (O. P. No. 2) the Returning Officer 
recounted the votes of booth no. 1 only. 
On recounting it was found that three 
ballot papers which . were wrongly 
counted in favour of Congress (U) can- 
didate, were in fact polled by O. P, 
No. 1. So my counting agent Sibana- 
rayan Misra filed an application before 
the Returning Officer claiming re-count- 
ing of votes of all the booths that had 
been already counted by that time, The 
application _was filed after the counting 
was over and before the declaration of 
the result was made. But the Returning 
Officer only directed recounting of votes 
of five booths.” ` 


P. W, 5, who was the counting agent, 
has stated about the commotion at the 
entrance, He said that the ballot boxes 
from Bantala did not arrive in time, and 
they were prevented from entering 
into the counting place. Accord- 
ing to him, though the counting 
started at 7.00 A. M. they could enter 
the hall at about 8 A. M, By then count- 
ing of 24 booths had already been over. 
There was no proyision for sitting of 
the counting agents in the counting hall 
and in the absence of sitting arrange- 
ment they had to stand there and the 
counting agents and the parties were 
moving here and there,-as a result of 
which there was commotion inside the 
counting hall. He stated :— 

“In course of the second round of 
counting the votes polled by three dif- 
ferent candidates were sent to the coun- 
ting table of the Returning Officer. 
The normal practice is that the douht- 
ful votes are to be-checked by the Re- 


turning Officer or the Assistant Return- 


mg Officer. The Tahasildar, Hindol who 
was the Assistant Returning Officer 
went a little out of the procedure and 
he went to check up the valid votes of 


„respondent No, 2 and it was objected to 


188 Ori. 
by respondent No, 2. The (objection 


raised was not considered, e€ Assis- 
tant Returning Officer (Tahasildar) by 
opening and counting the bundles of 
ballot papers found three valid votes 


of Lok Dal being included in the bundle 
of votes that were polled by respondent 
No, 1.” i 
<x x x xX XX 

As there was narrow margin |between 
the returned candidate (respondent Num- 
ber 1) and the petitioner, and! taking 
into consideration the three valid votes 
which were found inside the bundle of 
votes polled by respondent No. 2. I 
filed an objection before the Returning 
Officer to recount the votes. . 1 is 
the petition I had filed, After |I filed 


the petition before the Returning Offi- 
cer he did not agree with recounting of 
all the votes but he passed order 


that the votes of booth Nos, 1, 25, 49, 
73 & 97 should be recounted.” 


P. W. 6 is another counting agent of 
the petitioner and has also corroborated 
P. Ws, 4 and 5 that there was |commo- 
tion and disturbance by the supporters 
of Congress (U) and Lok Dal for which 
‘ they could not. enter the counting hall 
till 8.00 A. M. By this time the first 
round of counting of 24 booths had al- 
ready been over. He also deposed about 
the commotion inside the counting hall. 
According to him, there was a 
in the counting of votes of respondent 
No. 1 and so he doubted that there must 
be some mistakes in the counting of 
votes of the petitioner. He has |further 
stated :— 


“I had also doubt about the counting 
as I had detected that some ballot pä- 
pers which would have gone in| favour 
of the petitioner have been co 
favour of other candidates. This iwas in 
the table to which I was allotted| This 
doubt was fortified because before our 
entering some votes: had already been 
counted.” 


In support of his contention Mr. | Murty 
cited a decision reported in ILRI (1972) 






Cut 439 (Malla Kurumunaikulu v, 
Darapu Lachanna Naidu) wherein it 
was held :— i 


“Counting is an afficial act meant to 
be done by public officers, The] Rules 
permit. candidates and their agents to 
be present at the counting, An joppor- 
tunity is thereby given to the candidate 
or his agent to watch the counting and 
to inspect only those ballot (papers 
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which are finally rejected, ‘Opportunity’ 
means only a chance and not an unfail- 
ing certainty to avoid accidental errors, 


Their presence is mainly intended to \ 


induce care and circumspection in tha 
work of the counting officers and if any 
error occurs to have it corrected forth- 
with, It is imperative. that the result is 
to be made known at the earliest oppor- 
tunity after the election is oyver and it 
necessarily means brisk counting, In the 
name of quick counting, however, the 
correctness of counting cannot be sacri- 
ficed, 
SX xX xx XX 

It is true that the petitioner did not 
ask for a recount by the Returning 
Officer as provided in Rule 63 (2) of the 
Conduct of Election Rules, but that 
does not preclude the filing of an elec- 
tion petition and ask for that relief in 
a proper case. The reliefs asked for in 
this petition are as contemplated 
under Section 100 (1) (d) (iii) and Sec- 


tion 101 (a) of the Act, 


KX XX xx x 

In this case, certain features have now 
come on the record which prima facie 
rebut .the presumption of correctness of 
the official act of counting. The mis- 
takes in the ballot paper accounts and 
in the Form 16, the several corrections 
in the final result sheets (Ext. 13) the 
failure of the Returning Officer to ex- 
plain as to how there was shortage of 
2 votes in the final counting (with re- 
ference to the initial . counting) or how 
there has been excess of ballot papers 


‘in some places; the admission of P. W. 


8 that a few tendered spoiled ballot 
papers have been counted; the absence 
of the particulars of the ballot papers 
issued at one booth; corrections made 
in Ferm 16 without any authority along 
with the allegation of defective counting 
in general and with particular reference 
to the 946 votes establish prima facie 
that the. counting has been defective 
and there is considerable force in the 
contention that the result as declared 
may not be truly representing the ver- 


dict of the electorate. This position 
certainly . justifies a recount,” 
In reply Mr. Misra submitted that 


there is no allegation in the petition in 
terms of Sec. 100 (1) (d) (iii) & (iv) of 
the Act. There is also no allegation that 
the result has been materially affected. 
The material facts as required under 
Section 83 of the Act having not been 
given, the allegations must fail, The im- 
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proper arrangement in the counting hall, 
Barrow margin of votes.and suspicion in 
_ counting ete. are not the grounds for 
recounting, He also’ submitted that the 
Court cannot order recount on ‘mere 
possibility of error or only ‘on | the 
ground that the margin by which ré- 
spondent No. 1 ‘has succeeded ‘is very 
narrow. Mr, Misra further argued that 
Section 51 of the Act has made it clear 
that where any act or thing is required 
or authorised by or under this Act to 
be done in the presence of the polling 
or’ counting agents, the non~-attendance 
of any such agent or agents at the time 
and place appointed fer the purpose. 
shall not, if the act or thing is other- 
wise duly -done, invalidate the act or 
thing done. The further argument of 
* Mr. Misra is‘that an application for re- 


count vide Ext..1 was filed before the © 


Returning Officer by P..W. 5. In that 
application the only ‘ground taken was 
that three votes of booth No. 1 which 
were to be counted in favour of respon- 
dent No. 1 were counted in favour of 
respondent No, 2, No other ground was 
taken to justify recount of all votes. 


In that application (Ext. 1) nothing 
has been mentioned about commotion in- 
side or outside. the counting hall or 
about any other irregularities now ad- 
vanced in the election petition. In Ext.2 
the Returning Officer. considered the ap- 
plication (Ext. 1) and directed recount 
of votes in respect of booth Nos. 4, 25, 
49, 73 and 97 counted in Table No, L 
Mr. Misra also refuted all the allega- 
tions regarding commotion or disturb- 
ance etc, inside or outside the place of 
counting. He cited a decision reported 
in ILR (1975) Cut 472 (Jagannath Behera 
v. Raja Saheb Trilochan Singh Deo) 
wherein it has been held that even ac- 
cepting that the arrangement of sitting 
was not according to the instructions 
issued by the Election Commission, still 
then no prejudice is caused to ‘the 
counting agents and narrow margin and 
mere suspicion in counting are not the 
grounds for recount, In the decision re- 
ported in (1980) 2 SCC 537: (AIR 1980 
SC 206) (N. Narayanan v, S. Semmalai) 
it has been held that the court canriot 
order recount on mere possibility of er- 
ror and that. the mere fact of small 
margin of victory is not a sufficient 
ground for the court to order recount, 
In ATR 1966 SC 773 (Dr. Jagjit Singh v. 
Giani Kartar ae it eee been held :— 
(Paras 31 and 32). . 
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‘Tt may'be that in some’ cases, the 
ends of justice would make it necessary 
for‘the Tribunal to allow a party. to in- 
spect the ballot boxes -and consider his 
objections about the improper acceptance 
or improper rejection of votes tendered 
by voters at any given election; but. in 
considering : the requirements of jpsticé, 
care must be taken to see that election 
petitioners do not get a.chance-to make 
a roving or fishing enquiry in the ballot 


‘boxes so as to justify their claim that 
‘the returned candidate’s election is void. 


No hard and fast rule can be laid down 
in this matter; for, attempt to lay down 
such a rule would be. mies arma and 
unreasonable, p 

The Pacer of the rules prescribed ‘in 
Part V of the Conduct of Election Rules, 
1961 emphasises the point that the elec- 
tion petitioner who is a defeated candi- 
date, has ample opportunity to examine 
the voting- papers before they are count- 
ed, and'in case the objections raised by - 
him or his election agent have been im- 
properly ovrruled, he knows precisely 
the nature of the obj ections raised by 
him and the voting papers to’ which 
those objections related.. It is in the 
light of this background that Section 83 
(1) of the Act has to be applied to the 
petitions made for inspection of ballot 
boxes. Such an application must con- 
tain a concise statement of the material 
facts. IY 


5. No doubt in this case evidence has 
been led on behalf of the petitioner that 
there ‘was disturbance by” Congress (U) 
and Lok Dal supporters at the entrance 
for which the petitioner and. his count- 
ing agents could not get inside the 
counting arena. and there was also dis- 
turbance inside the counting hali as 
there was no sitting arrangement for the 


‘counting agents. The other ground: taken 


was that three votes. were counted in 
favour of respondent No. 2 which should 
have been counted in favour of respon- 
dent No, 1 which was subsequently de-|.' 
tected and’ corrected. This fact has not 
been denied by respondent No, 1. As 
already mentioned that an application 
(Ext. 1) was filed on behalf of the peti- 
tioner by P..W. 5 before the Returning 
Officer for recount- of all votes and in that 
application the only ground for- recount 
was that three votes were wrongly 
counted in favour of respondent No. 2 
in respect of booth No, 1 which should 
have been counted in favour of respon- 


The petitioner has) also not 
ed any petition before the Returning 
Officer that his counting agents could not 
enter the counting hall in time due to 
commotion’ or disturbance at. ithe en- 
trance nor did he complain about the 
improper sitting arrangement inside the 
counting hall or about improper accept- 
ance or rejection of any vote in respect 
of any other booth, So the argument of 
Mr. Misra that the allegatin ro made 














regarding commotion or disturbance in- 
side or outside the counting hall! and re- 
arding improper acceptance or rejection 
of votes is an afterthought has consider- 
able force. The mere fact that 
gin of votes by which respondent No. 1 
succeeded is very narrow will not by it- 
self vitiate the counting of votes and 
will not justify recounting. 


An order for inspection of votes 
should not be granted as a matter of 
course and before granting a prayer for 
recounting the Tribunal primą facie 
must be satisfied that in order decide 
the disputes between the parties and to 
do complete justice to the parties, inspec- 
tion of ballot papers is necessary.|In de- 
ciding election cases oral testimony will 






have to be judged with greatest care and 


an electoral victory cannot be 
to be nullified by a mouthful 


dependent source. 


6. Judging from the above p 
and considering the facts and 
stances of the case, the evidence 
allegation regarding commotion o 
turbance ete, 
this Court fọr the first time, it i 


recounting., 
answered against the petitioner 


tion dated 18-12-1980 for recounti 
votes merits no consideration, 

= Issue No. 5:— In view of the 
findings, the petitioner is not entitled to 


any relief. 
ORDER 


The election petition is dismissed; with 
costs. Hearing fee is assessed at rupees 
five hundred. 


i 
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N. K. DAS, J. 


State of Orissa, Appellant v. R. G- 
Sahoo, Respondent. | 


ee Appeal No, 147 of 1980, ‘D/- 24-4- 

(A) Arbitration Act (10 of 1940), Ss. 30, 
39 — Award of arbitrator —- He is mot 
bound to give reasons for award — Fail- 
ure to assign reasons for decision does 
not. amount to misconduct — Appellate 
Court — Powers of, 


The High Court cannot sit in appeal 
against the award of the Arbitrator and 
cannot go into details of evidence or docu- 
ments placed before the Arbitrator and 
scrutinise the same. The Arbitrator is not 
bound to give reasons for the award. It 
is sufficient if he has taken into considera- 
tion the claims. of both parties and has.- 
given reasonable opportunities to them.. 
It cannot be said that there was miscon-. 
duct on the part of the Arbitrator for not 
assigning reasons for his decision. AIR 
1979 Orissa 39, Rel. on. (Para 4) 

(B) Arbitration Act (10 of 1940), S. 29 
— Claim for future interest — No finding 
of lower court on this matter — Claimant 
was entitled to future interest from date 
of decree till date of payment, when his 
claim was allowed. AIR 1980 Orissa 173, 


Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
(1981) 51 Cut LT 333 D 
AIR 1980 Orissa 173 D 
AIR 1979 Orissa 39 4 


Indrajit Roy, Standing Counsel, for Ap- 
pellant; R., K. Rath, for Respondent. l 

JUDGMENT:-— This appeal is directed 
against the order of the Subordinate 
Judge, Bhubaneswar’ making the award 
of the Arbitrator a Rule of the Court 
after rejecting the objection raised by the 
present appellant, There was an agree- 
ment relating to “Construction of road 
from Handidhua junction to Fertiliser 
project side including C. D. Works (Roads 
portion only)” in Dhenkanal. As disputes 
arose, reference was made to the Arbi- 
trator appointed by the Chief Engineer, 
The respondent claimed Rs. 11 lakhs and 
odd but the Arbitrator has passed an 
award for payment of Rs. 90,159.00. 

2. The award is a non-speaking award, 
The Arbitrator has serialised the differ- 
ent items of contract and on each of the 


*Against order of S. K. Patel, Subal, 
Bhubaneswar, D/- 5-4-1980. 


EY/FY/C542/81/AAJ/MVJ 


1881 


items he has given his decision of the 
payments either rejecting the claim or 
allowing the same amount out of that. 
The contractor claimed nearly about 
Rs. 11 lakhs and the Government refer- 
red a claim of about Rs. 1 lakh. The Arbi- 
trator after considering the claim and 
the counter-claim has passed the award. 


3. The learned counsel for the appel- 
lant has strenuously argued that on parti- 
cular items of claim the Arbitrator has 
not given his reasonings and these items 
relating to dewatering and it is also urg- 
ed that all the documents have not been. 
taken into consideration by the Arbitra- 
tor, and as such, the Arbitrator has mis- 
conducted himself. 


4. It is well settled that this Court 
cannot sit in appeal against the award of 
the Arbitrator and cannot go into details 
of evidence or documents placed before 
the Arbitrator and scrutinise the same. 
The arbitrator is not bound to give rea- 
sons for the award. It is sufficient if he 
has taken into consideration the claims 
of both parties and has given reasenabie 
opportunities to them and it cannot be 


said that there was misconduct on the 


part of the Arbitrator for. not assigning 
reasons for his decision (see State of 
Orissa v. U. N. Samantray, AIR 1979 
Orissa 39). 


In view of the aforesaid circumstances, 
I do not find any reason to interfere with 
the decision of the trial Court. 


5. A cross appeal has been filed claim- 
ing future interest. It is stated that a peti- 
tion was filed before - the Subordinate 
Judge claiming future interest, but un- 
fortunately no finding has been given by 
the Subordinate Judge, It is well settled 
hat the claimant is entitled to the benefit 
of Section 29 of the Act if his claim has 
been allowed. It has been held in State of 
Orissa v. Ramachandra Sahu, ‘(1981) 51 
Cut LT 333, that the claimant is entitled 
to the interest subsequent to the decree 
until recovery of the amount. The same 
view has also been expressed by this 
Court in State of Orissa v, S. L. Narayan 
AIR 1980 Orissa 173. Relying on the 
aforesaid decision of this Court, I hold 
that the respondent is entitled to future 
interest from the date of the decree till 
the date of payment on Rs. 90,159.00. 


6. In the ressult, the misc. appeal is 
dismissed without cost and the cross- 
appeal is allowed without cost. The re- 
spondent is entitled to future interest at 
the rate of § per cent per: annum on 


i State V. 
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Rs. 90,159.00 from the date of decree up 


to the date of payment. , 
Appeal dismissed. 





AIR 1981 ORISSA 141 
N. K. DAS, J. 


State of Orissa, Appellant v. 
Palo, Respondent. 

Misc. Appeal No. 115 of 1979, D/- 24-4- 
1981.* 

Arbitration Act (10 of 1940), Ss. 30, 8 
— Construction contract with Govern- 
ment — Arbitration clause — Dispute re- 
garding the settlement of certain amount 
against the work done referred to arbi- 
tration by contractor — Parties adducing 
evidence and putting claims, counter- 
claims and additional claims before him 
— No objection raised before arbitrator 
for entertaining additional claims — 
Arbitrator doing spot inspection to ap- 
preciate the claims and the evidence and 
after taking into consideration all the 
possibilities deciding the claim — Held, 
under the circumstances, that there was 
no misconduct on part of arbitrator. 

(Para 6) 
Cases Referred: Chronological Paras 
AIR 1980 Orissa 76: 49 Cut LT 373 4 
AIR 1979 Orissa 39 3 
ILR (1973) Cut 1218 5 


Indrajit Roy, Standing Counsel, for Ap- 
pellant; R. K. Rath and N. C. Panigrahi, 
for Respondent. 


JUDGMENT:— This appeal is directed 
against the order of the Subordinate 
‘Judge, Jeypore refusing to set aside the 
award of the Arbitrator. The arbitration 
proceeding relates to the work ‘“‘Construc- 
tion of H. L. Bridge over Chebali Nallah”, 
There was an agreement and in pursuance 
of that the disputes between the parties 
were referred to Shri B. Patnaik, Super- 
intending Engineer, National Highway 
Circle, Sambalpur by the Chief Engineer 
(Roads & Buildings), Orissa, The refer- 
ence was for arbitration on the disputes 
over the claims of the claimant. The 
claimant had claimed Rs. 2,41,095, but the 
arbitrator has passed the award for 
Rs. 1,29,940. The award was objected to 
on the ground that the Arbitrator has 
misconducted himself as he failed to dis- 
cuss and give his decision on each item 
of claim and counter-claim and has not 


Harihar 


given specific reasons for disallowing the 


He has 


*Against order of R. C. Adhikary, Sub. J., 
Jeypore, D/- 20-4-1979. 
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claims of the present -appellant. 
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also misconducted himself in| allowing 
additional claims. All these contentions 
of the defendant were not accepted by 
the trial Court. The trial Court| has ac- 
cepted the award and has made it a Rule 
of the Court. This appeal is [ dirvecter 
ageimst that order. 

2. The learned Standing Counsel ve- 
hemently contended that the award suf- 
fers from misconduct of the Arbitrator, 
inasmuch as the Arbitrator has entertain- 
ed additional claims and the aw is not 
supported by reasonings and the Arbitra. 
tor has not given his finding on each item 
of claim. l 

3. It is well settled that if the parties 
constitute an arbitration as the sole and 
final judge of the disputes j 
tween them, they bind themselv 
rule to accept the award as final 






be said that there was miscondu 
part of the Arbitrator for not 
reasons for his decision. (See 5 
Orissa v. U. N. Samantray, 
Orissa 39). 


4. If the entire dispute is tere to 
the Arbitrator, the award cannot [be set 
aside in absence of an error of lavy appa- 


rent on the face of the record. if the. 


agreement is not made a part of the 
award, it cannot be set aside on that count 
(see Executive Engineer, Deburi ress- 
way Division, Kendrapara v. Hemalata 
Singh, (1980) 49 Cut LT 373: (AIR 1980 
Orissa 76). 


Ə. In the instant case, by virtu 
terms of the agreement, all disp 
lating to the construction undertaken by 
the respondent were to be referred to the 
Arbitrator. There is nothing on re¢ord to 
show that the reference was only | on a 
limited scope. On the other hand, it ap- 
pears that it was a general reference re~ 
lating to the disputes arising 
the parties in respect of the construction 
work undertaken by the respondent. The 
award itself shows that there were |claims 
by the respondent and counter-;claims 
were also raised by the State Govern- 
ment, All the claims and counter-claims 
have been taken into consideration by 
the Arbitrator. Additional claims; were 
also made from out of the very s 
tract, No objection was raised by the 


of the 
eg re 
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present appellant before the Arbitrator 
for entertaining such additional claims, 
If the reference is to arbitrate in the. 
matter of claims arising out of the work 
on the terms and conditions set out in- 
the agreement, it cannot be said that the 


action of the Arbitrator amounts to mis- 


conduct (see Hindusthan Steel Ltd. v. 
P. Boner, ILR (1973) Cut 1218). In the in- 
stant case also it is not contended that the 
additional claims relate to some other 
work, and not relating to the work 
undertaken by the respondent as per 
agreement. Undisputedly, the appellant 
also did not raise any objection before 
the Arbitrator for entertaining such 
claims. It is, therefore, not justified on 
the part of the appellant to turn back and 
state now that the Arbitrator has mis- 
conducted himself in entertaining such: 
claims, .. 

6. The fact that the claim of the re- 
spondent was for Rs. 2,41,095 and the 
Arbitrator has allowed only Rs, 1,29,940 
itself shows that the Arbitrator after con- 
sidering all the claims and counteér-claims 
has made his award. It also appears from 
the award that evidence was adduced by 
both the parties and claims and counter- 
claims were placed before the Arbitrator. 
To appreciate the claims and the evidence 
adduced before him, the Arbitrator alsa 
inspected the spot and after considering 
the claims, counter-claims as well as the 
evidence he has made the award: In view 
of all these circumstances, it cannot be 
said that there was any misconduct on 
the part of the Arbitrator. 

7. All the points raised by the learned 
Standing Counsel and strenuously urged 
fail. There is no intrinsic infirmity in the 
decision of the trial court and there are 
no compelling reasons to interfere with 
the finding of the trial Court, 

8. In the result, the appeal fails and is, 
accordingly, dismissed, In the circum- 
stances, there will be no order as to costs, 

Appeal dismissed, 


(AIR 1981 ORISSA 142 
R. N. MISRA, C. J. 


Gadadhar Das, Applicant v. Jatindra- 
nath Das and others, Opposite Parties, 

Civil Revn, No, 384 of 1979, D/- 21~4= 
1981." 


Civil P. C. (5 of 1908), S. 21 (2), O. 6, 
R. 17 — Objection to jurisdiction — Plea 


*Against order of S. M. Das, Munsif, 
Baripada, D/- 18-6-1979. 
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of want of pecuniary jurisdiction should 
be raised at the earliest opportunity — 
Amendment to oust. jurisdiction of Court 
should not be granted at belated stage. 
Where in a suit for declaration of right, 


title and interest and possession. of pro- - 


perty in dispute, the defendant in the 
original written statement did not raise 
the question of want of pecuniary juris- 
diction and long after issues were settled 
and the suit had been set down for hear- 
ing, the amendment on the - ground. of 
want of pecuniary jurisdiction was sought 
to be raised. 

Held that if the plea was accepted, the 
jurisdiction of the. trial court would be 
ousted. An amendment to oust jurisdic- 
tion should ordinarily not be. granted 
particularly on a belated application. for 
amendment. ; ' (Para 3) 


P. K. Pattanaik, for Applicant; P. Kar, © 


for Opposite Parties. . 


ORDER:-—— This application: under, Sec- 
tion 115 of the Code of Civil Procedure is 
at the instance of defendant No, 1 chal- 
lenging the order of the -Munsif, Bari- 
pada, in -a pending ‘title suit rejecting 
an application. for amenore made by 
the petitioner. © 


2. Opposite.party No, 1 has filed title 
Suit No. 6 of 1978 for declaration .of his 
right, title and interest, recovery of pos- 
session of: the disputed property and for 
mandatory injunction directing the de- 
fendant No. -1 to remove the 
ment from plaintiffs land. The. plaintiff 
as also the defendant No. 1 are purchasers 
of different portions of the disputed pro- 
perty from defendants 2 and 3. Defen- 
dant No. 1 entered appearance in the suit 
and filed his written statement: - denying 
the allegations in the plaint. He further 
pleaded that he had acquired title to-the 
encroached portion by adverse possession. 
He applied to amend the written state- 
ment by insertion of a plea that the suit 


was grossly undervalued and the market: 


value of the disputed property would 
not be less than Rs: 50,000: He asked for 
an alternate relief to be inserted regard- 
ing compensation for the construction 
already raised by him. He contended that 


he was a‘bona fide purchaser for . value ` 


and even if he was asked to be _ evicted 
in terms of a mandatory. injunction, he 
should be compensated for the improve- 
ment to the- property made by him. That 
having been rejected, this application - has 
-been filed. 


3. Section 21 (2) of the Code of Civil 
Procedure, as amended, contains a provi- 
sion that want of pecuniary jurisdiction 
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encroach- - 


‘ment Company in which all 
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of the court. shoùld -be challenged at the 


earliest opportunity, The defendant in 
the original written statement- did not 


` raise the. question of-want of, pecuniary 


jurisdiction and long after issues were 
settled: and the suit had been set dewn 
for hearing, the amendment on. .the 
ground of want of pecuniary jurisdiction 
was sought to be raised on the plea that 
the improvement made was to the tune 
of Rs. 50,000. The plea of want of pecu- 
niary jurisdiction is on the ground of the 
value of the construction. In my opinion, 
the learned trial Judge rightly refused 
to entertain the amendment at that stage. 
If the plea was accepted, the jurisdiction 
of tħe trial Court would be ousted. An 
amendment to oust jurisdiction should 
ordinarily not be granted particularly on 
a belated application for amendment. In 
my view, the order of rejection should be 
sustained and this application should be 
dismissed. 
4. The revision fails and is according- 
ly dismissed, but: without costs, 
Revision dismissed, 


AIR 1981 ORISSA 143 


R N. MISRA, C. J. AND J. K. 
MOHANTY, J. 


B. Rajkumar Patra, Petitioner v. Union 


_of India and others, Respondents. 


Original Jurn,.Case-No. 1569 of 1979, 
D/- 18-3-1981. 

(A) Contract Act (9 of 1872), Ss. 38, 7 
— Tender — ‘Acceptance of — Tender ae- 
‘cepted ‘beyond fime fixed by tender notice i 
—- -Validity. 


Where the train by which the repre- 
sentative who came to submit the tender, 
ran unusually late on the day and delay 
being beyond the control of the represen- 
tative the tender was accepted by the 
authority beyond the time fixed by the 
tender notice; the delayed arrival of the 
train could not constitute a justification 
to accept the tender furnished beyond 
time.’ : (Para 3) 

(B) Constitution ` oe India, Art. 12 — 
State — Government Company — All 


‘Shares of Company. held by Government 
“—- Whether instrumentality of Govern- 


ment, 

Indian Rare Earths Limited, a Govern- 
the shares 
are held by the Government and which 
is not set up by a special statute cannot 
be said ‘to be an instrumentality of the 


‘Government. (Case - ‘law discussed), 


(Para 3) 


-DY/EY/C21/81/VNP/SSG o 
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Where the Government while! embark- 
ing upon a commercial activity putting 
he entire money, exercise direct or in- 
direct control and receive the profits 
these by themselves may not be|adequate 


to-hold the institution to be an agency or 
instrumentality of Government. | (Para 3) 
(C) Indian Electricity Ruleg (1956), 


R. 45—Contract for execution of electri- 
cal work — Contractor did not have re- 
quisite certificate in terms of R. 45 —- Con- 
tractor not restricted to get his work done 
-through sub-agency satisfying | require- 
ments of R. 45 — R. 45 cannot be| invoked 


as there was no breach of it. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1981 SC 212 | 3 
AIR 1981 SC 487 | 3: 
AIR 1979 SC 1628 3 
AIR 1975.SC 1331: 1975 Lab IC 881 3 
R. Mohanty, A. K. Tripathy,| Sanjit 
Mohanty and A. Mukherjee, for Peti- 


tioner; Standing Counsel (Central) Jayant 
Das, Jasobanta Das and Taley Hafiz, for 
Respondents, | 


MISRA, C. J.:— Opposite party No. 2, 
Indian Rare Earths Limited, is a ‘“Govern- 
ment Company’ with its registered office 
at Bombay in which all the shares are 
held by the Government of Indi The 
Orissa Sands Complex (opposite | party 
No. 3) (hereinafter referred jto as 
‘OSCOM’) is a project under the said 
Company operating at Chatrapur 
the territorial jurisdiction of this | Court, 
which is engaged in manufacture of 
radio-active sand and Thorium in | term 
of the provisions of the Atomic nergy 
Act, 1962. By notice (Annexure l) ten- 
ders were invited from ' competent con- 
tractors for execution of certain electrical 
‘work for OSCOM against specification 
No. OSCOM/E-25, the estimated cost of 
the work being Rs. 2,50,900. In paragraph 
2 of the notice of invitation, it was stipu- 
lated: — 


"No tender will be received after 2.30 
P. M. on 23-5-1979 under any circum- 
stances whatsoever.” l 
and tenders were to be opened at 
that day. The tender notice contained the 
usual clause that without assignment of 
any reason, right to reject the lowest or 
any tender was reserved by the are 
Petitioner who. claims to be a qualified 
electrica] engineer and carries on! busi- 
ness as a contractor submitted his tender 
in accordance with the requirements of 
the terms along with three others.) Ac- 
cording to the writ application, the ten- 
ders were opened at the appointed) hour 


v. Union of India 


within - 


P. M. 


A.LR. 


in presence of the tenderers and they 
were given the impression that the ten- 
ders would be considered in due course. 
It is alleged in the writ application that 
petitioner’s tender was the lowest of the 
four that had been received within the 
appointed time. No intimation was, how- 
ever, sent to the petitioner or the other 
tenderers about acceptance or rejection 
of the tenders. Petitioner upon enquiry 
gathered that the opposite parties nego- 
tiated with a firm who had not submitted 
any tender within time — M/s. Laguna 
Eng‘neering (opposite party No, 5) (here- 
inafter referred to as ‘Laguna’) which is 
a Calcutta based company. Upon enquiry, 
petitioner further came to learn that 
Laguna had not given any tender by the 
time appointed nor was its tender opened 
at 3 P. M. on the appointed date. The 


_ Chief Project Manager wrote back to pe- 


titioner in answer to petitioner's query 
vide Annexure 3 to the following effect:— 

‘Please’ refer to your telex of 11th 
September, 1979 and subsequent letter 
dated 12th September, 1979 regarding 
your tender dated 23-5-79 for OSCOM 
construction power distribution system 
against specification No. OSCOM/E-25. We 
looked into the details of the case and 
would like to assure you that the tender 
was decided on merits. The offer of M/s. 
Laguna was accepted under bona fide cir- 
cumstances and in the best interests of 
our company. We hope, this will dispel 
any misapprehension you may have on 
the subject.” 

Petitioner thereafter filed this writ ap- 
plication challenging the action of oppo- 
site parties 2 and 3 in entrusting the work 
to opposite party No. 5 on various alle- 
gations, 

_ 2. At the hearing Mr. Mohanty for the 
petitioner confined his submissions main- 
ly to two aspects:-—— 

(i) Opposite Party No. 2 is an instru- 
mentality of the State and, therefore, 
comes within the meaning of ‘State’ in 
Article 12 of the Constitution. It was not 
entitled to make any discrimination be- 
tween citizen and citizen and denial of 
equal opportunity to citizens carrying 
on business with it is justiciable; and 

(ii) Laguna did not satisfy the require- 
ments of Rule 45 of the Indian Electricity 
Rules, 1956 and, therefore, the work 
could not have been entrusted to it. 

3. There is no dispute that in the ten- 
der notice there was a categorical. stipu- 
lation that after 2.30 P. M. on the appoint- 
ed‘ date, no tender would be received 
under any circumstances whatsoever. Ad- 
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der, -within. the appointed time; In fact, 
its tender. was. not ‘opened: at 3. P. M. along 
-with the other tenders. Mr. J ayanta Das 
appearing for opposite. party No. 3 con- 
tended that coriceding that opposite party 
No. 2 was an instrumentality of the State, 
acceptance of the tender in the instant 
Case.of Laguna could not be ~ challenged 
on the ground that there had been any 
infraction of the clause’in the tender no- 
tice. In the counter-affidavit, it hasbeen 
‘indicated at length and counsel for oppo- 
site party No.. 3 has ‘reiterated before us 
‘tthe same to the effect that the represen- 
tative of Laguna came from Calcutta to 
submit the tender along with the requi- 
site- draft for purposes of security, The 
train by which the representative travel- 
led ran unusually late on the day and, 
therefore, within the time stipulated in 
the tender notice, the representative could 
not reach the destination and present the 
tender.. An enquiry about the correctness 
of this allegation was made and on being 
satisfied that the delay in the circum- 
stances was beyond the-control of. the re- 
presentative, the tender was accepted. 
This reasoning does not at all appeal to 
us, .Whatever may have been the reason, 
.the clear stipulation -was that no tender 
after the appointed time would be receiv- 
ed. Since opposite party No. 3.had decid- 
ed to invite tenders and the procedure 
-usually followed in public offices had been 
adopted, there was no justification for the 
OSCOM to déviate from the. normal 
method and take upon itself the responsi- 
bility of accepting a tender which did not 
satisfy the clear requirement of the no- 
tice. Delayed arrival of the train could 


not constitute a justification in the face - 


of the terms of the tender‘notice to ac- 
cept the tender furnished beyond time. 
The next question for consideration is 
whether the Indian Rare Earths Limited 
is an instrumentality of the State. This 
question has been examined in three re- 
cent decisions of the Supreme Court, 
the first one being the case of Ramana 


Dayaram Shetty v. International Airport ` 
AIR 1979 SC 1628.- 


Authority of India, 
That was a case where: the Intérnational 
Airport Authority of India set up under 
the International Airport Authority Act, 
43 of 1971, had invited: tenders from re- 
‘gistered second class- hoteliers having at 
least five years’ experience of putting up 
& second class réstaurant and two’ snack 
. ne at the International Airport ` at 
Bombay for.a period of three years, -The 
1981 Orissa/10 X G-—-37_ - 


- B. Rajkumar. Patra v. 
mittedly, Laguna did not submit the ten- . 
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latest point, of time up to which the ten- 
ders ‘could’ be submitted .was stipulated 
in the notice 'and tenders were to be open- 
ed half `ań hour after the optimum point 
of time’ set for receiving tenders, ‘There 
were six tenders received in response to 
the tender notice. One of the conditions 
was five years’ experience as second class 


hotelier. The International Airport Auth- 


ority entered ‘into correspondence with 
respondent No.4 and on- certain facts 
being. disclosed accepted the tender. This 
acceptance was challenged by filing a writ 
application which was dismissed in the 
High Court on merit. The Supreme Court 
did not agree with. the High Court but 
ultimately did not interfere in view of 
the delay and other equitable considera- 
tions, The Court found that the test of 
eligibility laid down in the tender notice 
was an objective test and not a subjective 
one and as a fact the fourth respondent 
did not have the requisite qualification. 
The Court pointed out (at p. 1642):— 

“Now, obviously where a corporation 
is an instrumentality or agency of Gov- 
ernment, it would, in the exercise of its 
power or discretion, be subject to the 
same constitutional or public law limita- 
tions as Government, The rule inhibiting 
arbitrary action by Government which 
we have discussed above must apply 
equally where such corporation is deal- 
ing with the public, whether by way of 
giving jobs or entering into contracts or 
otherwise, and it cannot act arbitrarily 
and enter into relationship with any per- 
s0n it likes at its sweet will, but its action 
must be in conformity with some princi- 
ple which meets the test of reason: and 
relevance.” 


In paragraph 32 of the judgment, the 
Court proceeded to examine whether the 
airport authority was an instrumentality 
of the State. The provisions of the sta- 
tute under which the authority was set 
up were analysed. The purpose for which 
the authority has been -constituted was 
examined. The Court found:—- 

The functions. of the lst respon- 
dent are specified in. Section 16: sub-sec- 
tion (1) provides that, subject to the rules, 
if any, made by the Central Government 
in this behalf, it. shall be the function of 
the Ist. respondent to manage the. air- 
ports efficiently and sub-section (2), casts 
an obligation on ‘the Ist . respondent ` to 


*eteenr 


provide at the airports such ‘sérvices and - 


facilities as:are necessary or - desirable 
for the.efficient operation of -air - transport 
services ang certain specific tuneond. to 






ment but now under Section 16 
transferred to the ist re 
Section 20 provides that after 
provision: for reserve funds, 
doubtful debts, depreciation in 


net profits to the Central Gov 
Section 21 requires the Ist resporident to 
submit for the approval of the (Central 
Government a statement of the program- 
me of its activities during the forthcom- 
ing financial year as well as its financial 
estimate in respect thereof at least three 
months before the commencement of 
each financial year and Section 24 provides 
that the accounts of the ist respondent 
shall be audited annually by the Comp- 
troller and Auditor General and the ac- 
counts as certified by the Comptroller and 
Auditor General or any other /person 
appointed by him in this behalf, together 
with the audit report thereon, shall be 
forwarded to the Central Government 
and the Central Government shal} cause 
the same to be laid before both Houses 
of Parliament, The 1st respondent is also 
required by Section 25 to prepare and 
submit to the Central Government, as 
soon as may be after the end of each 
financial year, a report giving an account 
of its activities during that financial year 
and this report has to be laid before 
both Houses of Parliament by the Cen- 
tral Government. The officers andj em- 
ployees of the Ist respondent are deem- 
ed by Section 28 to be public servants 
and Section 29 gives them immunity from 
suit, prosecution or other legal proceed- 
ing for anything in good faith done or 
intended to be done in pursuance of the 
Act or any rule or regulation made under 
it. Section 33 confers power on the|Cen- 
tral Government to temporarily divest 
the 1st respondent from the management 
of any airport and to direct the lst re- 
spondent to entrust such management to 
any other person. The Central Goyern- 
ment is also empowered by Section 34 
to supersede the Ist respondent 
certain specified circumstances. Sec. 
gives power to the Central Gove 
to give directions in writing from 







time on questions of policy and provides. 


that the 1st respondent shall, in thej dis- 
charge of its functions and duties,) be 
bound by such directions, Section 36 con~ 
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fers rule-making power on the Centrał 
Government for carrying out the purposes 
of the Act and power to make regula- 
tions is conferred on the 1st respondent 
under S. 37. Section 39 provides that any 
regulation made by the lst respondent 
under any of the clauses (g) to (m) of 
sub-section (2) of Section 37 may make 


_ it penal to contravene such regulation.” 


In view of these special features the 
Court ultimately came to hold that the 
airport authority was an instrumentality 
of the State. So far as the present Com- 
pany is concerned it is not set up by a 
special statute. It does not have the spe- 
clal features which have been highlighted 
in paragraph 32 extracted above. 


The next case is that of Som Prakash 
Rekhi v. Union of India, AIR 1981 SC 
212, where the question for consideration 
was whether the Bharat Petroleum Cor- 
poration Limited was ‘State’ within the 
meaning of Article 12 of the Constitu- 
tion. The majority of the learned Judges 
took the view that it was and they held 
that it was not necessary that the legal 
person must be a statutory Corporation 
and must have power to make laws and 
must be created by and not under a sta- 
tute. In the majority judgment, it was 
indicated (at p. 229):— 

“A study of Sukhdev’s case, (1975) 3 
SCR 619: (AIR 1975 SC 1331) (a Consti- 
tution Bench decision of this Court) yields 
the clear result that the preponderant 
considerations for pronouncing an entity 
as State agency or instrumentality aré 

(1) financial resources of the State be- 
ing the chief finding source, 

(2) functional character being govern« 
mental in essence, . 

(3) plenary control residing in Govern- 
ment, 

. (4) prior history of the same activity 
having been carried on by Government 
and made over to the new body and 

(5) some element of authority or com= 
mand. 


All these features are not present in the 
case of the Company in question. There 
can be no doubt that the sum total effeef 
led the learned Judges to the view that 
Burmah Shell was an instrumentality of 
the State and not some of the features 
by themselves would be adequate, 

The last of the cases is that of Ajay 
Hasia v. Khalid Mujib Sehravardi, AIR 
1981 SC 487. This decision is of the Con- 
stitution Bench and the quéstion that fell 
for determination was whether one of tha 
Regional Engineering Colleges located 
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at Srinagar being one of the fifteen such 
Colleges in the country sponsored by the 
Government of India, was an instrumen- 
tality of the State. The College was being 
managed by a Society registered under 
the Jammu & Kashmir Registration of 
Societies Act, 1898. The Court pointed out 
that where a Corporation is an instru- 
mentality or agency of the Government, 
it must be held to be an ‘authority’ with- 
in the meaning of Article 12 of the Con- 
stitution and hence subject to the same 
basic obligation to obey the Fundamental 
Rights as the Government. Then came 
the question as to whether this was an 
instrumentality of the State. Sumptuous 
reference was made to the ratio of the 
International Airport Authority’s case 
(AIR 1979 SC 1628). In paragraph 9 of 
the judgment, the tests for determining 
when a Corporation can be said to be an 
instrumentality or agency of Government 
were gathered thus:— 

*(1) One thing is clear that if the 
entire share capital of the corporation is 
held by Government it would go a long 
way towards indicating that the corpora- 
tion is an instrumentality or agency of 
Government, 

(2) Where the financial assistance of the 
State is so much as to meet almost entire 
expenditure of the corporation, it would 
afford some indication of the corporation 
being impregnated with governmental 
character. 


(3) It may also be a relevant factor...... 
whether the corporation enjoys monopoly 
status which is the State conferred or 
State protected. 

(4) Existence or ‘deep and pervasive 
State Control’ may afford an indication 
that the Corporation is a State agency or 
instrumentality, 

(5) If the functions of the corporation 
are of public importance and closely re- 
lated to governmental functions, it would 
be a relevant factor in classifying the 
corporation as an instrumentality or 
agency of Government. 

(6) Specifically, if a department of 
Government is transferred to a corpora- 
tion, it would be a strong factor suppor- 
tive of this inference of the corporation 
being an instrumentality or agency of 
Government”. l 
The Court then proceeded to observe:— 

“If on a consideration of these relevant 
factors it is found that the corporation 
is an instrumentality or agency of Gov- 
ernment, it would, as pointed out in the 
International Airport Authority’s case, 
be an authority and, therefore, State 
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within the meaning of the expression in 
Article 12.” 

In paragraph 11 of the judgment, the 
Court pointed out that it was immaterial 
whether the corporation is created by a 
statute or under a statute. The test was 
whether it was an instrumentality or 
agency of the Government and not as to 
how it was created. , 

We are inclined to think that nò parti- 
cular test has a predominant role to 
play. The cumulative effect has to be 
looked into. Where the functions are 
closely related to governmental functions 
and where a department of Government 
is transferred to a corporation or where 
rule-making or regulation-making power 
has been given which when made would 
regulate the conduct of the people at large 
are clear features in support of treating 
the institution as an instrumentality of 
agency of Government. Where, however, 
Government while embarking upon a com- 
mercial activity putting the entire money, 
exercise direct or indirect’ control and 
receive the profits—these by themselves 
may not be adequate to hold the institu-|. 
tion to be an agency or instrumentality 
of Government, In our view the present 
one is of that limited type and on the 
facts disclosed, the Company cannot be 
held to be an instrumentality of Govern- 
ment, That being the position, petitioner 
cannot succeed on the allegation of con- 
travention of the equality clause. 


4. Coming now to the other argument 
of Mr. Mohanty, we are inclined to think 
that there is force in the stand taken by 
the opposite parties. Admittedly, Laguna 
does not have the requisite certificate in 
terms of Rule 45. There is, however, no 
restriction upon a contractor getting its 
work done through a sub-agency satisfy- 
ing the requirements of Rule 45. From 
the pleadings we find that parties are 
alive to it and no breach of the statutory 
rule is contemplated in executing the 
contract, In such circumstances, we do 
not think, Rule 45 of the Indian Electri- 
city Rules is invocable by the petitioner. 

5. Even if we have not interfered in 
the matter, we must sound a word of cau- 
tion to opposite parties 2 and 3, that they 
must conduct themselves in a way above 
Suspicion and in future the . present in- 
fraction may not be repeated. 

6. The writ application fails and is dis- 
missed but without any order for costs. 


J. K. MOHANTY, J.:— I agree. 
Petition dismissed. 
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N. K: DAS, J. 

State: of- Orissa, Appellant v. M/s. 
Ganeshdas Kaluram Pvt. Ltd., |Respon- 
dent. 

Mise, Appeal No. 116 of 1978,. 
1981.* 

(A) Arbitration Act (10 of 1940), Ss. 13, 
39 — Interference in appeal High 
Court with decision of arbitrators — 
Order of arbitrators for refund penal- 
ties and payment of detention charges of 
paddy as well as interest on | capital 
blocked — These are undoubtedly within 
scope of arbitrators — No reason for 
interference with such decision. (Para 2) 


(B) Arbitration Act (10 of 1940), S. 30 
-— Misconduct of Arbitrators — 
tors awarding ex gratia paymen a 
provision in agreement for such payment 


/- 16-3- 








AIR 1970 SC. 967 and AIR 1948 
Rel. on. 
Cases Referred: 

AIR 1970: SC 967: 
AIR 1948 Bom 292 


Chronological | Paras 


for Respondent. 


JUDGMENT:— The defendant js the 
appellant. Plaintiff was the purchasing 
agent under the defendant during the 


kharif year 1953-54. Since dispute| arose 


parties have signed the award and gave 
notice for signing the award to b th the 
parties. Plaintiff approached the 
for directing the arbitrators to fil 


looked by the 
appeal, 


2. The appellant contends that 


trial Court and hence this 


order of the arbitrators for ref of 
penalties and payment of detention 
charges of paddy as-well as interest on 


*Against order.of R. S. P. Patnaik, Sub. 
J., Cuttack, D/- 3-4-1978.. 


DY/EY/C25/81/PGS/SSG ~~. 
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the capital blocked: is wrong. These were 
undoubtedly within the scope of the arbi-| 
trators. This appellant has come up- in 
appeal to set aside the award of the arbi- 
trators and I do-not find any reason tol: 
interfere. with the decision of the arbi- 
trators on these points. ng 


3. The next point urged by the ap-'. 
pellant is that the claim of the plaintiff 
for extra payment towards sewing, weigh- 
ing, bagging and handling charges has 
been found by the arbitrators not ten- 


‘able as the same is not covered by the 


terms of the agreement, but the arbitra- 
tors have awarded an ex gratia amount 
of Rs. 2,000.00 on that head. The arbitra- 
tors have mentioned in the award that 
in the agreement deed there is no provi- 


. sion that Government would compensate - 


the agent in the event of any loss and, as 


. Such, no relief is available to the frst 


party (plaintiff) under the agreement for 
the loss they have sustained, But in, spite 
of that an ex gratia amount has -been 
awarded, But it is contended that the 
arbitrators have no jurisdiction to award 
ex gratia payment. It has been held in’ 
Dewan Singh v. Champat Singh, AIR 
1970 SC 967, that it is normally an im- 
plied term of an arbitration agreement 
that the arbitrators must decide the dis- 
pute in accordance with the ordinary law. 
That rule can be departed from only if 
specifically provided for in the ‘submis- 
sion. ` ; l 

In Sherbanubai Jafferbhoy v. Hosein- 
bhoy Abdoolabhoy, AIR 1948 Bom 292, a 
Division Bench of the; Bombay High 
Court has held as follows (at pp. 294 &- 
295):— l 

“Now, I cannot understand how any 
Court or any judicial tribunal can award 
any sum to any party ex gratia. Ex gratia 
can only mean giving to a party ` some- 
thing to which he is not entitled as a 
matter of legal right, and a Court of law 
does not act on sentiments, nor has it the 
power to dole out charity, It can only. 
give relief to parties provided those re- 
liefs are based on legal rights established 
before the Court. It is true that in a 
sense an arbitrator is not circumscribed 
in the same manner as a’ Court of law 
is. But when a Court of law refers a mat- 
ter to an arbitrator it substitutes a domes- 
tic forum in place of itself. But that 
domestic forum has got to act judicially, 
There can be no doubt that arbitrators - 
perform judicial functions and they must 
observe the fundamental rules which 
govern judicial proceedings. What a 


. Court of law cannot do judicially an arbi- : 
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trator also.cannot do. It is common know- ` 


ledge that a party very often agrees“ to 
. make a payment.to the other party ex 
gratia. But it is the party which. makes 
the ex gratia payment, never the’ Court, 
and the Court can have no ‘jurisdiction 
to order a party to make a payment 
when the other party has no legal right 
to receive the payment.” 


4. -It would thus appear that ex gratia 
is always on-the consent of the parties 
and in the instant case the arbitrators 
have already held that there is no provi- 
sion in the agreement for such ` claim 
by the respondent. But in spite of. that 
ex gratia payment has been awarded. 
The reasons given by the arbitrators for 
awarding ex gratia payment are not ten~- 

able, 


5. In the result, the appeal is allowed 
in part and the finding of the arbitrators 
awarding ex gratia payment of 
Rs, 2,000.00 is set aside. The other deci- 


sions in the award are upheld. In the cir- 


cumstances, there will be no order as to 
Appeal partly allowed. 
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R. N. MISRA, Ag. C. J: a 
Gorapalli Paradeshi, Appellant v, M/s. 
Hindustan Chains Pvt.. Ltd, Respondent. 
Misc. Appeal No. 85 of 1980 and Civil 

Revn. No. 312 of 1980, D/- 13-1-1981.* 
Civil P. C. (5 of 1908), O. 21, R. 50 (2); 
0. 30, R. 10 — Applicability of — Suit 
against person carrying on business in 
the name other than his own name in 
the style of firm — Decree obtained 
against firm name cannot be challenged 
as being a nullity in view of O. 30, R. 10 
— Executing Court can substitute name 
of such person for the name of firm — 
O. 21, R. 50 (2) would not be attracted. 
AIR 1965 SC 1718, Followed. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1718 3 
H. B. Swain and 5. S. Swain, for Ap- 

pellant; P. V. Ramdas, for Respondent. 


ORDER:— J udgment-debtor is before 


this Court in appeal and revision against 
the same order rejecting his application 
under Section 47 of the Code of Civil Pro- 
cedure. The appeal in my view does. not 
lie and is accordingly dismissed and the 





*Against order of S. S. Sahani, Sub. J., 


Jeypore, D/- 7-3-1980.. 
CY/CY/B270/81/AAJ/MVI- 


Gorapalli Paradeshi v. Hindustan Chains ‘Pvt. Ltd. 
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Civil Revision is entertained for disposal — 
on merit. 
2. Opposite party obtained a.decree in 


. Civil Suit No. 865 of 1971 in the Court.of. 


the Munsif at Ghaziabad against M/s... 
Padmashree Metal Mart and after the 
said decree was transferred along witha 
certificate of non-satisfaction. from the 
court which passed the decree to the Dis- 
trict Judge, Koraput, execution was levi-. 
ed in the court of the Subordinate Judge. 
at Jeypore in E. P. No. 307 of 1976 where-. 
in in the column of judgment-debtor, 
‘M/s. Padmashree Metal Mart, Main 
Road, Prop. Sri Gorapalli Paradeshi, PO/' 
PS Jeypore, Koraput Dist.” was ‘shown. 
An objection was filed by the Proprietor 
to the following effect:— - 

“(1) That the Execution Case as such 
is not maintainable. From the existing 
record it shows that the decree-holder 
Messrs, Hindustan Chains’ Private Ltd., 
Gaziabad, New Delhi has filed a money 
suit against Padmashri Metal Mart. The 
Said firm was no properly represented 
through: anybody as such and at present 
the decree-holder cannot substitute the 
name of G. Paradeshi in os Hescuton 
Case. . 

(2) The Execution Petition is also not 
supported by the copy of decree; as such 
the Execution case is not maintainable. 
There is no certificate as contemplated 
under Order 21, Rule 6 (b) C.P.C. The 
Execution Case also suffers from non- 
compliance of Order 21, Rule 6 (c), C.P.C. 


After hearing parties, the executing court 


dismissed this objection. That order is 


assailed in this revision application. 


3. Padmashree Metal Mart is not a 
partnership firm, but Gorapalli Paradeshi 
has been carrying on business in the 
name and style of the firm. Rule 10 of 
Order 30 of the Code of Civil Procedure 
which provides as follows is, therefore, 
directly applicable. 


“Any person carrying on business in 
a name or style other than his own name> 
may be sued in such name or style as if 
it were a firm name; and, so far as the 
nature of the case will permit, all rules 
under this order shall apply.” 


Rule 1 of Order 30. provides:— 


“(1) Any- two-or more persons Aare 
or being ‘liable as partners and carrying’. 
on business in India may sue or be sued- 
in the name of the firm (if any) of which 
such persons were, partners at the .time 
of the aceruing of the cause of action, and 
any party to a suit may in such case apply- 
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to the Court for a statement of|the names 
and addresses of the persons who were, 
at the time of the accruing ofi the cause 
of action, partners in such to be 
furnished and verified in such manner as 
the Court may direct,” 


In view of these provisions in| Order 30 
of the Code of Civil Procedure, the de- 
cree obtained against the fi name 
adopted by Paradeshi for his; business 
cannot be challenged as being ja nullity, 
It has been pointed out by the Supreme 
Court in the case of Mandalsa Devi v, M. 
Ramanarain Private Ltd., AIR |1965 SC 
1718 that a suit against a firm| is realty 










cree-holder wanted to 
the proprietor, steps 


priate a had not been 
for the rejection. Thus the concl 
not open to challenge. 


åA. The revision fails and is 
with costs. Hearing fee is asse 


rupees fifty. 


Revision 


AIR 1981 ORISSA 150 
R. N. MISRA AND N. K. DAS, JJ. 


Padma Charan Samantsinghar, Peti- 
tioner v. The Registrar of Co-operative 


Societies, Bhubaneswar and others, Re- 
spondents. . 
Original Jurn. Case No. 444 of 1980, 


D/- 22-9-1980. 


(A) Orissa Co-operative Societies Act 
(2 of 1963), Ss. 32 (1) and 2 (c) — Manag- 
ing Committee of Co-operative |Society 
superseded -—- Committee of Administra- 
tors appointed under S. 32 (1) (b) 
constitution of Committee of Admi 
tors by dropping some members pa 

e fol- 


cedure under S. 32 (1) need not 
‘lowed, . 
KX/EY/F760/80/GNB 






gistrar, Co-op, Societies, Bhubaneswar 


A.LE. 


Section 32 (1) must be confined to the 
Committee in which under the Act or the 
Bye-laws the management of the affairs 
of the co-operative society vests. The 
Committee of Administrators appointed 
under S. 32 (1) (b) on supersession of the 
Managing Committee of the co-operative 
society is not such a committee. The 
effect of S. 32 (2) is only in regard to 
exercise of powers and the deeming pro- 
vision therein cannot be extended to make 
the Committee of Administrators appoint- 
ed under S, 32 (1) (b) a Managing Com- 
mittee referred to in S. 32 (1) and as de- 
fined in S. 2 (c). Therefore in reconstitut- 
ing the Committee of Administrators by 
dropping some members it is not neces- 
sary to follow the procedure under Sec- 
tion 32 (1). (Para 3) 

) Orissa Co-operative Societies Act 
(2 of 1963), S. 32 (1) and (2) — Managing 
Committee of co-operative society super- 
seded — Committee of Administrators ap- 
pointed under S. 32 (1) (b) — No tenure 
fixed — Committee reconstituted by 
dropping some members — No _ vested 
right of dropped member is affected — 
He is not entitled to be heard before re- 
moval, 

When on supersession of the Managing 
Committee of the co-operative society a 
Committee of Administrators is appointed 
under S. 32 (1) (b) without fixing 
tenure and the Committee of Administra- 
tors is subsequently reconstituted by 
dropping some members and appointing 
new members, the duration of office of 
the dropped member cannot be said to 
have been curtailed and no vested right 
of the said member is affected, Therefore, 
he is not entitled to an opportunity of 
being heard before his removal and re- 
constitution of the Committee of Admin- 
istrators, AIR 1980 SC 1461, Rel on; 


(1969) 1 All ER 208, Ref. (Para 4) 
Cases Referred: Chronological Parag 
AIR 1980 SC 1461: (1980) 3 SCC 402°: 

1980 Lab IC 749 4 


(1969) 1 All ER 208: (1969) 2 WLR 163- 
(1969) 2 AC 147 (HL), Anisminic Ltd. 
v. Compensation Commission 4 
G. Rath, for Petitioner; Addi. Standing 

Counsel, for Respondents. 

MISRA, J.:— The Managing Committee 
of the United Puri-Nimapara Central 
Co-operative Bank (opposite party, No. 
15) was superseded under Section 32 (1) 
of the Orissa Co-operative Societies Act 
(hereinafter called the ‘Act’) by order 
dated 1-12-1978, and the Colletcor of 
Puri was appointed as the Administrator. 
In August, 1979, the Registrar of Co- 


its 


W a 


r 


al 


1981 


operative Societies asked for the consent 
- of the petitioner to be a member of the 
Committee of Administrators for the said 
Bank and after petitioner consented, on 
3ist of August, 1979, as per Annexure 3, 
a Committee of Administrators with 
seven members including the petitioner 
was constituted in place of the Collector, 
In the Committee petitioner who was 
then a sitting member of Parliament and 
two members of the State Legislature 
were included. On 7th of March, 1980, 
vide Annexure 4, the Registrar reconsti- 
tuted the Committee of Administrators 
by dropping the petitioner as also the 
two other legislators and in the reconstix 
tuted Managing Committee there were 
eleven members in all with the Deputy 
Registrar of Co-operative Societies, Bhu- 
baneswar Division, as the Chief Admin- 
istrator. Four members were common in 
both the Committees and in place of the 
three elected representatives of the peo- 
ple included in the first Committee of 
Administrators seven others were taken 
in the reconstituted Committee of Ad- 
ministrators. Challenge in this application 
is to the reconstitution of the Committee 
of Administrators and dropping of the pe- 
titioner from the reconstituted body with- 
out complying with the procedure laid 
down in Section 32 (1) of the Act and 
alternately on the ground that without 
affording reasonable opportunity of being 
heard, the petitioner has been excluded 
from the Committee. 


According to the petitioner under Sec- 
tion 32 (1) of the Act, after the Commit- 
tee is removed, the Registrar has, three 
alternatives:— — 


(a) to appoint a new committee con- 
sisting of one or more members of the 
Society in its place; 

(b) to appoint one or more Administra- 
tors who need not be members of the 
Society; or , 

(c) to appoint any other Society with 
jts consent, to manage the affairs of the 
Society for a specified period. In the in- 
stant case, action had been taken under 
clause (b) to appoint a Committee of 


Administrators. Sub-section (2) of that 
section provides:— 
‘The Committee or the Administrator 


or Administrators or the Society so ap- 
pointed shall, subject to the control of 
the Registrar and to such instructions as 
he may from time to time give, have 
power to exercise all or any of the func- 
tions of the committee or of any officer 
or the society and take all such actions 
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as may be expedient in the interests of 
the society and shall be deemed for all 


purposes of this Act and the rules and 
bye-laws to be the Committee of such 
society.” (underlining is ours). 

Relying on the provision of sub-sec, (2), 
the petitioner has contended that the 
Committee of Administrators which is 
deemed to be a regular Committee of 
Management could be removed only by 
complying with sub-section (1) and since 
that has not been done, the reconstitution 
is contrary to law. It has also been con- 
tended as an alternative argument that 
even if sub-section (1) is not attracted 
and compliance thereof was not a pre- 
requisite for reconstitution of the Com~ 
mittee of Administrators, since petitioner 
had been conferred with certain advant- 
ages by his appointment as a Member of 
the Committee of Administrators in terms 
of Annexure 3, he could not be deprived 
of the same without compliance of the 
rules of natural justice. Fairplay required 
that he should have been told and heard 
in relation to the matter of his removal 
from the Committee. 


2. On behalf of the opposite parties 
1 to 4,.a counter-affidavit has been filed 
in support of the action taken and it has 
been contended that the order under An- 
nexure 4 is not open to challenge on 
either count. 


3. Section 32 (1) of the Act authorises 
the Registrar to remove the Committee 
of Management on the grounds specified 
therein. “Committee” has been defined in 
Section 2 (c) of the Act to mean, 


2 See the managing committee of a 
society by whatever name called, to 
which the management of the affairs of 
the society is entrusted by or under this 
Act or by the bye-laws of the society.” 
Admittedly, a new Committee had not 
been set up when the first Committee 
was removed and the Registrar had 
chosen to take action under S, 32 (1) (b) 
of the Act first in appointing the Collec- 
tor as the sole Administrator and later 
by appointing a Committee of Admin- 
istrators and replacing the Collector by 
the Committee. While clause (a) indicates 
that the Committee should consist of one 
or more members of the Society, cl. (b) 
authorises appointment of one Admin- 
istrator or more Administrators whd 
need not be members of the Society. 
Sub-sec, (2) does not have the effect of 
converting the Committee of Administra- 
tors to a Committee in terms of the bye- 
laws, Sub-section (1) must be confined to 


152 Ori, > Padma Charan v. Registrar, Co-op. Societies, Bhubaneswar 
the ‘Committee’ in which under the Act- 


or the -Bye-laws, - the’ management 
of: ‘the affairs: of - the society 
vests. The Administrator or the Com- 
mittee of: Administrators is ot such 


a committee. The effect of sub-section (2) 
is only-in regard to exercise of powers 






definition in Section 2 (c) of the 
first contention advanced by 


for the ‘petitioner must; therefore, fail. 

‘4. Annexure 3 is the order | of the 

Registrar constituting the Committee of 
- Administrators. The material part of it 


reads thus:— ` 
“In exercise of powers 


H 


under | Sec, 32 
(1) (b) of the Orissa Co-operative Socie- 
ties Act, 1962, I, Shri S. B. Mahapatra, 


LA.S., Registrar of Co-operative Societies, 
Orissa, Bhubaneswar, do -hereby | appoint 
a Committee of Administrators consisting 
of following persons to manage ithe af- 
fairs of the United Puri-Nimapara Cen- 
tral Co-operative Bank Ltd., Puri in 
place of Collector, Puri, who was appoint- 
ed to act as Administrator for the said 
Bank in this office Order No. 27958. dated 
26-7-1979.. 0. eenn. 4 . 

No tenure was fixed in the order con- 
stituting the Committee. Obviously the 
term of office of the Committee of Admin- 
isrators is a temporary one intended to 
operate during the interregnum. Sec- 
tion 32 (1), a limit has been indicated of 
the tenure, namely. it should not lexceed 
two years in the first instance and the 
said period may at the discretion ọf the 
Registrar be extended from time time 
so however that the aggregate |period 
does not exceed four years. It was open 
to the Registrar to indicate the tenure 
within the limit indicated by statute while 
constituting the Committee of Admin- 
istrators, but no such specification had 
been made. Ii is, therefore, clear that by 
reconstituting the Committee of Admin- 
istrators and dropping the petitioner from 
the Committee, the duration of office has 
not been curtailed and no vested right of 
the petitioner has been affected. . 
. Applicability of the contention that the 
rules. of natural justice have been yiolat- 
ed has to be examined in this background. 
There can be no dispute that even ad- 
ministrative action must. be . om tt 
upon reasonableness as pointed out. in 
the case of Anisminic Ltd. v. Foreign 
Compensation Commission, ~-(1969)|1 All 
ER 208. The- concept-of Rule of | Law 


A: ER. 


would lose its vitality if the instrumen- 
talities of the State are not charged with 
the duty of discharging the functions in 
a fair and just manner. In this writ ap- ' 
plication, there is no allegation of mala 
fide. We have, therefore, to proceed on 
the footing that the order is not vitiated 
by absence of fairplay and the action is 
not motivated. During the absence of the 
regular Committee of Management, the 
Registrar takes over the responsibility ‘of. 
administering the affairs of the Society 
and on his behalf an agency has to be 
created in terms of clause (a), (b) or (c) 
of Section 32 (1) of the Act to discharge 
that responsibility. The agency is under 
the. direct control of the Registrar 
and his instructions are binding. 
In case the Registrar is satisfied that. for 
the efficient working of the Society the 
Committee of Administrators must 
change, the appropriate power must be 
assumed in him.to make necessary change 
in the arrangement. Depending on. the 
situation in a given case, the change may 
be frequent. A conscientious Registrar 
upon seeing the functioning of the Com- 
mittee of Administrators may bona fide 
think’ of alteration in the management. 
Today’s problems are complex; admin- 
istering the affairs of a Bank ‘like the 
one in question with a large volume of 
transaction is not a simple job. Unless the 
Registrar is allowed, subject to the re- 
quirement to act justly and fairly, to act 
in a dynamic manner, the trust im- 
posed in him by the statute may not be 
effectively discharged. To concede to a 
Committee of Administrators a right of 
being heard as a‘condition precedent to 
its dissolution, in our opinion, ‘would: be 
an undue fetter on the Registrar’s power 
of management. In the instant case by 
reconstituting the -Committee. of. Admin- 
istrators he has only exercised that power. 
In the absence of challenge to the recon- 
stitution on the grounds of mala fides, we 
do not think, the order of reconstitution 
is open to attack for want of compliance 
of rules of natural justice. The reconsti- 
tution has not affected any vested right 
of the petitioner and has been done ` in 
exercise of powers vested in the Regis- 
trar, That in such circumstances rules of 
natural justice need not- be complied with 
is supported by a recent decision of the 
Supreme Court: in the case of . R. R. 


Verma v. Union of India, (1980) 3 SCC 


402: (AIR 1980 SC 1461 at pp. 1463, 1464). 
The Court pointed out:— ` .- 


Monee We do not think that the princi- 


- ple that the power to. review must be- 


19814. . 


conferred by- statute either specifically 
or by. necessary implication is applicable 
to decisions purely of an administrative 
mature. To extend: the principle to pure 
_administrative. . decisions would indeed 
lead to untoward and . startling results. 
Surely, any government must be free, to 
alter its policy or its decision in admin- 
istrative matters, If they are to carry on 
their daily administration they cannot be 
-hidebound by the rules and restrictions 
of judicial procedure though of course 
they are bound to obey ail statutory re- 
quirements and also observe the princi- 
ples of natural justice where rights of 
parties may be affected............ de 


We have already pointed out that in the 
instant case, no right of the petitioner 
has been affected. In: the premises, we are 
not satisfied that the impugned order is 
open to attack on: the ground that peti- 
‘|tioner has not been given an opportunity 
of being heard -before the Commiitee was 
reconstituted as a result of which he has 
been kept away therefrom. The second 
Beaune of attack is also without force. 


3. The writ application must accord- 
ingly fail and is dismissed, but without 
costs. ` 


_DAS, J.:— I agree. 
Application dismissed. 
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f - N. K. DAS. J. 7 
Manglu Chhatar and others, Appellants 


V. Maheswar Bhoi and others, Respon- 
dents. ' 


a Appeal No. 136 of 1978, D/- 16-3- 
81 


Civil P. c. (5 of 1908), 0. 33, R. 2, 
Expln, 1 (a); S. 60 (1) Proviso — Applica- 
tion under O. 33, R. 2 Expln. 1 (a) to sue 
as indigent persons by weavers. possessing 
tools of artisans, weaving material and 
geiting daily wages— Both items tools of 
artisans and daily wages covered by Pro- 
viso to S: 60 (1).are exempt from attach- 
ment —— They could not be taken into 
consideration to find out whether weavers 
could pay court-fee — Weavers not pos- 
sessed of any other property — They can 
sue as indigent persons. (Para 3) 

R. C. Patnaik, P. K. Mishra and M. J. 
Rao, for Appellants; SC ici alae and 
S. Rath, for Respondents, 
Against order of P.: C: Panda, - 

Bargarh, D/- 30-6-1978. 


DY/DY/C24/81/SMAISNV.. n- = 


Sub, ee 


_ Manglu. Chhatar. v. 


Maheswar Bhoi.. - Ori. 153 


.JUDGMENT:— The plaintiffs . filed , a 
suit for damages against the defendants. 
The requisite court-fee payable .is Ru- 
pees 873.00. Plaintiffs filed a petition for 
leave to sue as indigent persons inasmuch 
as they are not, able to pay the court-fees 
and are not possessed of. assets so as to 
enable them to pay the court-fees, This 
application was challenged by the defen- 
dants. The trial Court has rejected | the 
petition filed by the plaintiffs for leave to 
Sue as indigent persons on the ground 
that they being weavers have got their 
weaving materials and P. W. 1 has also 
said that the petitioners are daily labour- 
ers and they get Rs. 3 to Rs. 4 each per 
day as. wages. The trial Court has found 
that as the plaintiffs are living separate- 
ly, earning daily wages and are possessed 
of weaving materials, they could. com- 
binedly pay the court-fees, This appeal 
is directed against the aforesaid order. 


2. Plaintiffs have adduced evidence to 
the effect that they being weavers, they 
earn daily wages. It is contended on be- 
half of the vlaintiffs-appellants that ac- 
cording to the provisions of Order 33, 
Rule 1, Explanation I (a), the daily wages 
of a labourer cannot be taken into consi- 
deration to come to a finding that he is 
able to pay court-fees. This provision 
says, a person is an indigent person if he 
is not possessed of sufficient means ‘(other 
than property exempt from attachment 
in execution of a decree and the subject- 
matter of the sui.) to enable him to pay 
the fee prescribed by law for the plaint 
in such a suit, This provision clearly says 
that the subject-matter of the suit is not 
to be considered as assets that would 
enable the party to pay the court-fees. 
So also the property which is exempt 
from attachment is not to be considered 
as assets of the party so as to enable him 
to pay the court-fees. Explanation I (a) 
is clear on the point that not only the 
subject-matter of the suit but also the 
properties which are exempted from at- 
tachment in execution are also not to be 
eee into consideration. 


` 8. ` Section 60 ‘of the Code of Civil 
Procedure gives a list of the properties 
exempted ‘from attachment. Proviso to 
sub-section (1) of Section 60 provides as 
follows:—`' 


“Provided that the ‘following particu- 
lars shall not! be liable to. ‘such ° attach- 
ment or sale: ; 


-{b) tools of artisans......... 


ee h e 
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(b) the wages of labourers and! domes- 
tic servants, whether payable in| money 
or in kind.” 

The aforesaid provisions of the Code of 
Civil Procedure make it clear ult the 
tools of artisans are exempted -fr at- 
tachment. In the instant case, adcording 
to the finding of the trial Court, the ap- 
pellants are possessed of tools an 
ing materials and they get daily 
Both these items are covered und 
proviso to Section 60 (1) of the 
Civil Procedure. There is no o 


weay- 
wages, 
the 








possessed of any other property. |There- 
fore, there is no dispute about 
that the appellants are all weave 


be taken into consideration to out 
whether they will be able to p the 
court-fee. So also the daily wages! they 


get cannot be taken into consideration for 
the aforesaid purpose, 


On the aforesaid analysis, it shold be 
held that the appellants are indigent per- 
sons and therefore they should be allow- 
ed to sue as indigent persons, 


4. In the result, the appeal is allowed. 
The impugned order of the trial Court is 
set aside and the appellants are granted 
leave to prosecute the suit as indigent 
persons, In the circumstances of the case, 
there will be no order as to costs. 


Appeal 
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J. K. MOHANTY, J. 

Parameswar Bagh and others, 

tioners v. State of Orissa and 
Opposite Parties, 


of 1980, D/- 22-4-1981. 

(A) Orissa Co-operative Societi 
(2 of 1963), Section 32 — Supe 
of Board of Directors of Co-operative 
Society — Challenge on ground of 
of opportunity of hearing — Evi 
a8) proof. (Constitution of India, | Art. 


Where the supersession of the Board 
of Directors of a Co-operative Society 
was challenged by its erstwhile members 


- on the ground that the Assistant Regis- 
trar of Co-operative Society was absent 


FY/GY/D47/81/SMA/SNV 





' Bagh V, State 


A. I. R. 


from office on the date fixed for per- 
sonal hearing as indicated in show cause 
notice and that there was therefore 
denial of natural justice to them but 
there was no material to show that they 
had appeared and the Registrar was 
absent it could be said that the mem- 
bers had failed to establish that they 
had appeared and that the Registrar 
was absent and that they were not per- 
sonally heard. (Para 5) 


(B) Constitution of India, Art. 226 
— Orissa Co-operative Societies Act 
(2 of 1963), S. 32 — Writ jurisdiction 
— Discretion — Exercise of — Super- 
session of Co-operative Society under 
Orissa Act — Consent of Financing Bank 
obtained before ordering supersession — 
High Court would not interfere in ex- 
ercise of discretion under Art, 226, 


Where the financing bank was though 
not consulted before initiating the 
proceeding for supersession of a society 
by issue of show cause notice but the 
financing bank agreed to supersession 
before supersession was ordered, there 
being compliance with condition of Sec- 
tion 32 (4), the High Court would not 
interfere. with order of supersession in 
exercise of its discretion under Art. 226 
when the proceedings were challenged 
after passing of order of supersession. 


AIR 1979 Ori 143, Disting. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1979 Ori 143 2, 5 


L. Rath, for Petitioners; Addl Govt. 
Advocate and R. Patnaik, for Opposite 
Parties. 

MISRA, C. J. :— This application 
under Article 226 of the Constitution is 
by the erstwhile members of the Board 
of Directors of Hindustan Aeronautics 
Employees’ Co-operative Credit Society 
Limited at Sunabeda (hereafter refer- 
red to as the ‘Society’) challenging the 
supersession of the Board of Directors 
by the Assistant Registrar of Co-onera- 
tive Societies (opposite party No. 2) m 


. exercise of powers under Section 32 of 


the Orissa Co-operative Societies Art 


(hereafter referred to as the ‘Act’) and 


appointment .of opposite party No. 3 as 
administrator of the Society. 


2. The Society was registered under 
the Act in December, 
party No. 2 issued a notice on 9-6-1980 
to the petitioners to show cause as to 
why the Board may not be superseded, 


1979. Opposite: 


1981 á 


The Koraput Central Co-operative Bank. 


Limited at Jeypore, happens to be the 
financing bank of the Society. Cause 
was shown as directed on 22-6-1980. In 
the notice (Annexure-1} opposite party 
No. 2 had fixed 24-6-1980 for personal 
hearing. Petitioners allege that they 
attended the office of the opposite party 
No. 2 for personal hearing on the date 
indicated, but as he was absent from the 
office, personal hearing was not given. 
Petitioners had applied for fixing another 
date for hearing as alleged in paragraph 
9 of their writ petition. On 27-6-1980, 
the Executive Committee of the financ- 
ing bank resolved agreeing to superses- 
sion and on 28-6-1980 that fact was duly 
communicated to opposite party No. 2. 
The Board of Directors of the financing 
bank confirmed the action of the Execu- 
tive Committee on 6-7-1980. On 24-7- 
1980, the Board of Directors was super- 
seded by order under Annexure-2. This 
writ application was filed on 18-9-1980 
challenging the order of | supersession 
mainly on the ground that consultation 
under Section 32 (4) of the Act had 
not been made prior to issue of the no- 
‘tice and reliance was placed on a Bench 
decision of this Court in the case of 
Sarat Chandra Panda v. State of Orissa. 
AIR 1979 Ori 143, in support of the con- 
tention. 


8. A counter-affidavit was filed by 
opposite parties 1 and 2 jointly by op- 
posite party No. 2 denying all the alle- 
gations and supporting the action taken. 
Petitioners filed a rejoinder to the coun- 
ter-affidavit while opposite party No. 2 
filed an affidavit in opposition to the as- 
‘sertions in the rejoinder. Further aff- 
davits were filed on either side there- 
after, 


4. Mr. Rath for the petitioners rals- 
ed three contentions at the hearing in 
support of the application, namely— 


(i} Initiation of action under Section 
32 of the Act without complying with 
the requirements of that section is ultra 
vires and the order of  supersession, 
therefore, is vitiated: 


(ii) The Bank has really not been 
consulted, inasmuch as the original let- 
ter was addressed to the Secretary of 
the Bank. and the Executive Committee 
had approved the proposal of superses- 
sion without any authority and, there- 
fore. no valid order of supersession has 
been made: and 
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(iii) Petitioners were entitled to a 
personal hearing in terms of the notice 
issued under Annexure-1 and they had 
appeared on 24-6-1980, but the opposite 
party No. 2 was not present in his office 
to hear them. There has, therefore, 
been denial of natural justice to the 
petitioners. 

5. So far as the allegation in para- 
graph 9 of the writ petition is concern- 
ed about failure of natural justice, in 
paragraph 7 of the  counter-affidavit 
dated 9-10-1980, it has been alleged :— 


“The contention raised in paragraph 
9 of the writ petition is not correct. 
The Board of Directors was given an 
opportunity of personal hearing by the 
Assistant Registrar of Co-operative So- 
cieties on 24-6-1980. It appears from 
the relevant records that on the date 
fixed none of the members appeared nor 
did they apply for time. It is not cor- 
rect to say that any member attended 
the office of the Assistant Registrar of 
Co-operative Societies on 24-6-1980. 
There is nothing on record to show that 
the petitioners filed any petition for 
fixing another date. The allegation of 
the petitioners that they had filed the 
petition for fixing another date is dis- 
puted.” 


There have been allegations and coun- 
ter allegations about this fact in further 
affidavit and counter-affidavit, but there 
is no material available from which we 
can hold that on the 24th of June, 1980, 
petitioners had appeared, but the As- 
sistant Registrar was not available. 
Petitioners must, therefore, be held to 
have failed to establish that on the 24th 
of June, 1980, they had appeared but 
as the opposite party No. 2 was absent. 


the petitioners could not be personally 


heard. 


As already indicated, a copy of An- 
nexure-1 was forwarded to the financ- 
ing Bank with a request to offer views 
within fifteen days. The Executive 
Committee of the financing Bank agreed 
to the -supersession of the Committee of 
Management as alleged in paragraph 5 
of the affidavit of opposite party No. 2. 
Annexure-A/1 is the resolution of the 
Executive Committee of the financing 
Bank which indicated that the Bank was 
agreeable for supersession. This fact 
was duly communicated under An- 
nexure-C/1 to the Assistant Registrar. 
The Board of Directors of the financing 
Bank confirmed the action of the Execu- 
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tive Committee by their decision |on 6-7- 


B/1 and that was also duly co 
ted to the Assistant 


According to Mr. Rath for the 
ers, the initial notice was not 
the Bank but to its Secretary. 
sent was-of the Executive Co 
and not of the Bank and in these cir- 
cumstances, it cannot be said that the 
Bank had been consulted and had agre- 
ed to  supersession. We do not think 
any importance should be attached to 
this contention particularly because the 
Bank acting through the Board of! Direc- 
tors ultimately ratified the action jof the 
Executive Committee. If the Executive 
Committee was not competent to resolve 
in the manner it has the Board of |Direc- 
tors would certainly not have ratified 
such decision. Nothing has been jshown 
by Mr. Rath for the petitioner | apart 
from assertion in. the affidavit that the 
Executive Committee was not dompe- 
tent to resolve in the way it is said to 
have, There is no dispute that ultima- 
tely the Board of Directors of the; Bank 
had approved the action. We /|must, 
therefore, hold that before the actual 
order of supersession had been passed. 
there was a valid consultation a 
reement of the Bank for the actio 
posed. 

We shall now come to the mai 
tention. Section 32 (4) of the Ac 
vides :— 

“Before taking any action under 
section (1) in respect of a society. 
Registrar shall consult the fin 
Bank to which it is indebted and 
sider the opinion, if any, received 
such Bank.” 


In the reported decision of this 













the final step of supersession of th 
ciety is contemplated but even for 
of notice to the society to show 
against its supersession. 


been laid before this Court against 
tice and the validity of the noti 
. the absence of consultation came 


Bagh v. State 


A. L R. 


consideration. -It was in . that. back- 
ground that the Division Bench of this 
Court held that consultation was a con- 
dition precedent and when there was no 
consultation, the‘ notice was.invalid. In 
the present case, challenge has been 
laid after the order of supersession has 
been made and there is sufficient mate- 
rial to show that by the time superses- 
sion was ordered, the Bank. had been 
consulted and its consent had also been 
obtained. While, we agree that. consulta- 
tion is a condition precedent as held 
by this Court, we are not prepared to 
accept Mr. Rath’s submission that the 
order of supersession must fall as the 
notice was defective at the preliminary]. 
stage. In the absence of satisfaction of 
the condition precedent, as held in 
Sarat Chandra’s case (supra) the initia- 
tion of the proceeding was bad, but in 
view of what has happened later and 
in view of the satisfaction of the condi- 
tions under sub-section (4) of Section 32]. 
before the impugned order of superses~ 
sion has been made, we are inclined toj- 
agree with learned Additional Govern- 
ment Advocate that the defects at thej. 
initial stage were no more important sot 
as to warrant interference. Relief under 
Article 226 of the Constitution is dis- 
cretionary and in the “background im- 
dicated. we do not think. it would be 
appropriate to interfere with. the order 
of sunersession. ` 


We may further point out here that.. 
the impugned order has been challeng- 
ed in a regular appeal under the statute 
and the appeal is yet to be heard. Our 
refusal to interfere in the writ applica- 
tion may not be taken as a pronounce- 
ment against the challenge to the vali- 


- dity of the action of supersession. 


We make no order as to costs. 
J. K. MOHANTY, J. :— I agree. 


‘Order accordingly. 


. nerdy ” 


1981 Sajani pewa” v. 


AIR 1981 ORISSA 157 
R. -N. MISRA, C. J. 
Sajani Bewa and another, 
v. Kartik Sahu and others, ` 
Parties. 
Civil Revn. No. 77 of 1980, D/- 21-4- 
1981.* 
. Civil P. C. (5 of 1908), Order 6, Rule 
17 — Partition suit — Preliminary de- 
cree passed — Plaintiffs seeking amend- 
ment of plaint and preliminary decree 
after a long gap thereafter — Amend- 
ment refused, ; 


.In a suit for partition where amend- 


Petitioners 
Opposite 


ment of plaint and of préliminary de- / 


cree has been sought on ground of 
addition and deletion of certain pro- 
perties after a long gap and at very 
late stage from the institution of suit 
and of passing of preliminary decree, 
amendment could not be 
will require rectification of the opreli- 
minary decree. Application under O. 6, 
R. 17 could not be maintained. AIR 
1966 Ori 160, Rel on. 


(Paras 3, 4) 

Cases Referred: Chronological Paras 
AIR 1966 Ori 160 : ILR (1965) Cut 799 
å. 


M. - Patra, for Petitioners; B. K. Das 
and R. C. Patnaik, for Opposite Parties. 


ORDER :— This application under 
Section 115 of the Code of Civil Proce- 
dure is directed against the order of 
refusal of amendment of the plaint and 
the preliminary decree. 


2. Plaintiffs who are petitioners filed 
Title Suit No. 67 of 1955 for partition 
and obtained a preliminary decree on 
29-4-1961 declaring their 1/8 shares in 
the property. In course of the final de- 
cree proceedings, after the Commis- 
sioner was appointed to work out the 
preliminary decree, an application under 
Order 6, Rule 17 of the Code of Civil 
Procedure was made whereby plaintiffs 
asked for insertion of a large extent of 
property in which they claimed their 
share to be different from 1/8th. After 
hearing parties; the trial court has re- 
jected the application and this revision 
impugns the rejection. 


3. As would appear from the appli- — 


cation for amendment, plaintiffs sought 


*From order passed by A. B. Das, 
Sub. J., Jaipur, D/- 24-9-1979. 
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' for deletion ‘of certain ‘properties 
the hotchpot and wanted new proper- 


allowed. It 


On GT. 


from 


Kartik Sahu ` 


ties to be. added. The preliminary. de- 
crée in a suit for partition ordinarily 
settles the hotchpct, i.e., the properties 
to be partitioned and declares the shares 
of the parties. Actual allotment in 
terms of the preliminary decree is left 
to be done at the final decree stage. 
The’ amendment in the present case has 
been asked for twentvfour years after 
the institution of the suit and also 
eighteen years after the preliminary de- 
cree. In regard to the new property, 
plaintiffs have claimed a higher share. 
This would require almost a re-trial of 


the suit. Allowing the amendment at 
this stage would necessarily require 
rectification of the decree. The  preli- 


minary decree has become final eigh- 
teen years back. There can be no justi-} 
fication for reviewing the decree at this 
stage on the basis of the application of 
amendment under Order 6, Rule 17, 
Code of Civil Procedure. Strictly speak- 
ing, an application under Order 6, Rule 
17 of the Code could not be maintain- 
ed for the amendment of the decree. 


4, There are some instances where 
after the preliminary decree under spe- 
cial circumstances new properties have 
been brought into the hotchpot. They 
are, however. not cases of the present 
type where too many items of property 
have been sought to be added on the 
basis of claim of shares different from 
the decree. I am inclined te conclude 
that the rule in the case of Baman 
Chandra Acharya v. Balaram Acharya, 
ILR (1965) Cut 799: (AIR 1966 Ori 180), 
should be applied and, therefore, the 
amendment has been rightly refused. 


application is ac- 
Hear- 


5. This l revision 
cordingly dismissed with costs. 
ing fee Rs. 50/- (fifty). 


Petition dismissed. 
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AIR 1981 ORISSA 1 
N. K. DAS, J. 


Dinabandhu Panda and others, Appel- 
lants v. Kulamani Das and others, Re- 
spondents, 


Misc. Appeal No. 43 of 1977, D/- 
12-11-1980." . 
(A) Orissa Hindu Religious | Endow- 


ments Act (2 of 1952), Sec. 41 Proviso 
— Proceedings for declaration | of deity 


and its properties as public Burden 

of proof lies on person clai deity 
and its properties as private. 

. (Para 3) 

(B) Orissa Hindu Religious | Endow- 


ments Act (2 of 1952), Sec. 41 |— Pro- 
ceedings for declaration of deity and 
its properties as public — 
be considered indicated, 

In proceedings for declaratio 
deity and its properties 


manner that it may prima facie! appear 
to be a public temple (2) Are the mem- 
bers of the Publie entitled to tworship 
in that temple as of right (3) Are the 
temple expenses met from the | contri- 
bution made by the public (4) ether 
the sevas and utsavas conducted in the 
temple are those usually conducted in 
public temple and (5) Have the manage- 
ment as well as the devot been 
treating that temple as a public temple. 
The mere fact that the deity is possess- 
ed of Bahel lands or free Darshan has 
been allowed or the temple is situated 
in the fields away from the village can- 
not lead to the conclusion that the 
deity is a public one. There should be 
evidence that the members of the pub- 
lic ‘participate in the management or 
administration of the 





ment fund at any time. 1970 
SC 2025 and (1973) 1 Cut 137, 
Rel. on. (Para 5) 
Cases Referred: Chronological| Paras 
(1973) 1 Cut WR 137 5 


AIR 1970 SC 2025 5 

K. C. Mohanty, S. Mishra, P K. 
Mohanty, Santosh Mohanty, and G. C. 
Nayak, for Appellants; R. Mohanty and 
G. B. Mohanty, for Respondents. 


*From order passed by B. K 





Kar 
Commr. of Endowments, — D/- 
7-2-1977. 


LX/DY/G415/80/GNB | 


Dinabandhu v. Kulamani Das 


A L R 


JUDGMENT :— The opposite parties 
in a proceeding under Section 41 of the 
Orissa Hindu Religious Endowments Act, | 
1951 are in appeal against a concurrent 
decision. Their case is for declaration 
that Billoma Thakurani, Mangomea 
Thakurani and Sri Nilakantheswar 
Mahadeb of village Samagol are public 
deities, as envisaged under the Act and 
the properties described in the schedule 
consist of religious endowment of the 
said deities. The Sandhu Raja family 
of Kujang installed the deities and . 
endowed the schedule lands for the 
Seva Puja and maintenance of the dei- 
ties, The Raia of Burdwan took over 
the Kujang estate in a public auction 
and he was recorded as the Marfatdar 
of the deities. When the Zamindari | 
was abolished in 1951, the Raja of 
Burdwan no longer looked after the 
Seva Puja of the deities and since 
then the Hindu public are manag- 
ing the Seva Puja. Opposite Party 
No. 2 was a Sevak of the deities 
on salary basis and he was per- 
forming the Seva Puja and manag- 
ing the affairs of the deities on behalf 
of the public and he was possessing the 
lands in question for performing the 
aforesaid Seva Puja. He fraudulently 
got a document executed from the Raja 
of Burdwan (Ext. B) in his favour as 
well as in favour of his friends and 
relations, It is contended that the tem- 
ples of the deities are public temples. 
The members of the public pay Dar- 
shan, offer Bhog and participate in the 
festivals by paying contribution. 


Opposite party No. 1, the Raja of 
Burdwan, did not contest the proceed- 
ing and remained ex parte. Opposite 
Party Nos. 2 to 8 only contested and 
their case is that the deities as well as 
their properties are the private pro- 
perties of the Raja of Burdwan. For 
proper Seva Puja of the deities, the 
Raja of Burdwan transferred the deities 
and also the properties by a deed of 
gift dated 3-11-1964 under Ext. B to 
these opposite parties for management 
of the affairs of the deities as well as 
the properties. Since that time, these 
opposite parties by their own right are 
treating the deities as well as the pro- 
perties as their private. They have 
claimed to be the hereditary trustees of 
the deities, in case the deities are de- 


clared to be public deities, 


1981 


2. The learned Assistant Endowment 
Commissioner as well as the Commis- 
sioner of Endowments have concurrent- 
ly held that the deities are public dei- 
ties and the properties belonging to the 
deities were never the private proper- 
ties of the Raja of Burdwan and are 
public endowments, The deities and the 
properties belonging to the deities were 
never the private properties of the Raia 
of Burdwan and the claim of the oppo- 


site parties 2 to 8 that the deities as well ` 


as the properties are their private has 
been negatived. 


3. Undisputedly, the burden of proof 
lies on the person claiming the institu- 
tion to be private according to the Pro- 
viso to Section 41 of the Orissa Hindu 
Religious Endowments Act. The oppo- 
site parties, who, according to the mem- 
bers of the public were the Sevaks, buf 
claimed to be the owners and posses- 
sors of the deities and their properties, 
have to establish that the deities and 
the properties were the private of Raila 
of Burdwan, opposite party No, 1, and 
by virtue of Ext. B opposite party 
Nos. 2 to 8 have acquired the right to 
the deities and are treating the proper: 
ties of the deities as the their own, 


‘Opposite party No. I, the Rala of 
Burdwan, does not contest the claim of 
the petitioners. Therefore, the case of 
the opposite parties 2 to 8 is based on 
Ext. B. a document of the year 1964 
— admittedly after vesting of the estate. 
Undisputedly also, the Raja of Burdwan 
was the owner of the estate by virtue 
of purchase in an auction and there is 
no dispute that the estate has already 
vested in the year 1951 and the proper- 
ties vested in the State Government, 
By the time Ext. B came into existence 
(in the year 1964), the properties were 
never the properties belonging to the 
ex-landlord, ‘Therefore, unless and until 
opposite parties Nos. 2 to 8 establish 
that the deities and the properties were 
the private properties of the Raja of 
Burdwan and the Raja transferred all 
his interests absolutely to opposite par- 
ties Nos. 2 to 8, to enjoy the same full 


and exclusively, they cannot claim that. 


these endowments are their private pro- 
perties. The contents of Ext. B also 
do not show that the endowment pro- 
perties have been exclusively given to 
opposite parties 2 to 8 without attach- 
ing any rider or condition. The Commis- 
sioner of Endowment has declared the 
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_gituated in the fields, 
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institution and the properties as public 
on the ground that the temples are 
away from the 
village. The Raja of Burdwan was an 
absentee and was not performing the 
Seva Puja of the deities and hehad no 
right to transfer the deities and the 
properties in the year 1964. The Raja 
of Burdwan also does not dispute the 
claim of the petitioners. 


4, It is contended on behalf of the 
appellants that the learned Commis- 
sioner of Endowments has not decided 
the dispute on settled principles laid 
down since along time for declaration 
of an endowment either public or pri- 
vate. 

5. In Goswami Shri Mahalaxmi 
Vahuli v. Shah Ranchhoddas Kalidas, 
AIR 1970 SC 2025, it has been laid 
down as follows (at p. 2031) :— 


‘Tn such cases the true character of 
the particular temple is decided on the 
basis of various circumstances. In those 
cases the courts have to address them- 
selves to various questions such as— 

(1) Is the temple built in such im- 
posing manner thaf it may prima facie 
appear to be a public temple? 

(2) Are the members of the . public 
entitled to worship in that temple as 
of right? 

(3) Are the temple expenses met from 
the contributions made by the public? 


(4) Whether the sevas and  utsavas 
conducted in the temple are those 
usually conducted in public temples ? 


(5) Have the management as well as 
the devotees been treating that temple 
as a public temple?” 


Also this Court in Bhagaban Sahu 
v. Prasanna Kumar, (1973) 1 Cut WR 
137, has held that. the mere fact that 
the deity is possessed of Bahel lands 
cannot lead to the conclusion that the 
deity must have been a public one. 
Merely from the fact that free Darshan 
has been allowed without any sort of 
hindrance cannot also be taken asa 
feature to determine the character of 
the institution. There should be evi- 
dence that the members of the public 
participate . in the management or 
administration of- the endowment or 
that they had contributed to the endow-| 
ment fund at any time: 

6. The aforesaid decisions have clear- 
ly Iaid down the scope of enquiry to 


‘the Orissa ' Hindu “Religious | Endow- 
ments Act. No discussion has béen made 
_ by. ‘the léarned Assistant owment 
‘Commissioner or the Endowment Com- 
. missioner on the principles lai down 
above. It appears that’ they hbve been 
carried away only by the situation of 
the temples in the fields and [it is not 
„believable that the Raja of. Burdwan 
was performing the Seva Pujal of the 
deities and that he had no |right to 
transfer the same in favour of |opposite 
party Nos. 2 to 8. It is, therefore, 

sary that the case is to be jiu 

the settled principles, as eee 
above. In the interest of justice, it is 
‘necessary that the case should be re- 


Pi ces- 


manded to the Commissioner f En- 
dowments for fresh disposal. 
"7. It is contended on behalf! of.the 


appellants that as the properties have 
already vested in the State Government 
and Ext. B carne into existence in the 
year 1964, after vesting of the| estate. 
the case is not maintainable. the State 
Government being not made a party and: 
for that reason the’ petition should have 
been dismissed. As I am remanding the 
case, this point can be decided’)by the 
Endowment Commissioner. 


8. In-the result, the appeal is allow- 
ed. The decision of the Endowment 
Commissioner is set aside and the case 
is remanded to the Commissioner for 
fresh disposal according: to law jon the 
materials . available. on record. keeping 
in view the observations made above. 


In the circumstances of the! - case. 
there will be no order for costs. 


Appeal allowed. 






AIR 1981 ORISSA 160 
N. K. DAS AND J. K, MOF 
` State of Orissa, Appellant v. 
chandra Kanungo, Respondent. 
- Misc. Appeals Nos. 249 and 250 of 
1980. D/- 14-7-1981.* 
`- (A) Arbitration Act (10 of 1940), Sec. 
tions 30 and 13 —— Reference general in 
character — ‘Award a non-speaking one 
-z No document incorporated: or, made 
basis of award — Award cannot be set 


both passed. by |S. K. 
. D/- 












*From orders 
i Sathpathy, Sub. J... Bhubaneswaj 
22-8-1980. 
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“160 Ori - ‘State’ v: Gokulachandra_ 
- be made -in a case under ‘Section 41 of aside — Court has -no 


` -jurisdiction tə 


‘investigate into merits of case’ and to 


examine documentary oral evidence on 
record to find out whether or not the 
- committed an error of 


(Para 7) 


(B) Arbitration Act (10 of 1940), Sec- 
tions 13, 29 — Power to award interest 
— Reference of general nature — In 
absence of any specific clause in agree- 
ment prohibiting award of interest, the 
arbitrator can award interest. 


arbitrator has 
ay: (Case law relied. on). 


(Para 8) 
(C) Arbitration Act (10 of 1940), Sec- 
tion 13 — Power of arbitrator — Arbi- 


trator can decide the dispute as to 
construction of contract and matters re- 
garding additional works, 


The arbitrator may decide the dispute 
as to construction of contract and the 


-dispute as to interpretation of ‘arbitra- 


tion clause is one within the jurisdic- 
tion of arbitrator. (Para 9) 


The arbitrator has jurisdiction to de- 
cide matters regarding additional work, 
as in deciding those matters, disputes 
and questions arising out of the con- 
tract may have to be considered and 


decided by the arbitrator. (Case law 
discussed). | (Para 10) 
Cases Referred ; Chronological Paras 
AIR 1981 Orissa 32 7, 8 


AIR 1981 Orissa 124: 52- Cut LT 37 10 
AIR 1981 Orissa 172 7. 8. 10 
AIR 1980 Orissa 74 8 
AIR 1980 Orissa 76 7, 8 
AIR 1980 Orissa 157: 48 Cut LT 505 10 
(1980 M. A. No. 151 of 1978, D/- 12-3- 


1980 (Orissa), Gangaram Chhpolia v. 
- State of Orissa 7, 8 
AIR 1979 Orissa 39 7,.8 


AIR 1978 Orissa 121:45 Cut LT 443 8 
1977 Tax LR 1223: ILR (1977) 1 Cut 
664 
AIR 1975 SC 230 
(1974) 2 Cut. WR 917 
ILR (1973) Cut 1218 
AIR 1972 SC 1507 
AIR 1971 SC 696.-_. 
(1971) 37 Cut LT -937 
1970. SCD :530 -~ -. 
(1970) 36 Cut LT 1089 
1988 SCD 262 . 
AIR 1967 SC 1030 
AIR 1967 SC 1032 
AIR 1963. SC 1685 - 


= 
pat 


9 
pond, 


aan. ' 
OOeWI oom Iseon- 10 


A. I. R- 


' perts. but the 


1981 


(1962) 2 All. ER 53: (1962):3 WLR 512: 
(1963) 1 QB .201, Glacomo Costa Fu. 
Andrea v. British Italian Trading << 


~ Ltd. i 7 
AIR 1955 SC 468 -F 
1942 AC 356: 166 LT 306: (1942) 1 All 

ER’ 337, Heyman v. Darwins 9 
AIR 1923'PC 66 7 
(1873) 8 Ch A 473: 42 LJ Ch 447 : 28 

LT 428. Willesford v. Watson 9 


(1857) 3 CB (NS) 189:27 LJ CP 66: 
140 ER 712, Hodgkinson v. Fernie 7 
(1851) 11 CB 588:21 LJ CP 72, Ed- 
wards v. Great -Western Riv. 8 
Additional Government Advocate, for 
Appellant: R. Mohanty. R. K. Rath. 
B. K. Nayak, M. S. Roy and J. K. 
Mishra. for Respondent. 


- DAS, J.:—.Both the appeals arise out 

of judgments overruling the objections 
of the appellant. and making the award 
of the arbitrator rule of the Court in 
matters of reference made to the arbi- 
trator by the court. 


Plaintiff-respondent is a contractor 
and he entered into a contract with the 
State of Orissa for construction of high- 
level bridge over river Rusikulya on 
National Highway No. 5 in the district 
of Ganiam. The work was to be complet- 
ed within thirty months from the date 
of the written order. As the work 
could not be completed within time, 
the contractor made claims which were 
referred to an arbitrator. 


2. In M. A. No. 249/80, the facts are 
that a sum of Rs. 12.14 lakhs being the 
` difference between the estimated cost 
and the tendered amount of the con- 
tractor for item No. 35 of the tender 
was to be deducted from the running 
bills up to the construction of deck 
level in phases and when the contractor 
would start pre-stressed concrete super- 
structure work, the .said deducted 
amount would be released in phases in 
addition to the payment which the con- 


tractor would get as per his quoted 
rates for the superstructure. The case 
of the contractor is that in order to 
re-cast girders. he collected material 


and hired the services of technical ‘ex- 
concerned Department 
did not furnish the designs for such 
girders and consequently he sustained 
loss due to wastage of materials etc. 
and could not comnlete’ the work in 
respect: of item .No..35 of the tender. 
- 498t Orissa/il. X  G—38. 


State v. 


Gokulachandra 


He requested the Department to re- 
lease the. amount. deducted from his 
running :bills and not to make any fur- 
ther deduction. His further allegation 
is that there was change of designs, he 
was required to sink twin D. Wells 
under abutments and thus had to incur 
more expenses. He prayed for appoint- 
ment of an arbitrator, but as the de- 
fendant-appellant did not appoint any. 
the plaintiff-respondent filed application 
under Section 20 of the Arbitration Act 
to call for the agreement and to ap- 
point an arbitrator. After hearing the 
parties. the learned Subordinate Judge 
referred the disputes for arbitration on 
the following questions: 

(1) What amount is due to be paid 
to the plaintiff for the work of staining 
and well-sinking as per the rate claim- 
ed by the plaintiff and decided bv the 
Chief Engineer who was in charge of 
the above work: and 

(2) What should be the reasonable 
compensation payable on the withheld 
amount? 

3. In M. A. No. 250/80 arising out of 
the very same dispute, the following 
question was referred to the arbitrator 
for decision: 

Which party to the contract is re- 
sponsible for the delay in execution of 
the work and its completion during the 
stipulated period of time and what is 
the reasonable amount of compensation 
payable by. the party at fault to the 
other party? 


. In the dispute arising in M. A. No.. 
249/80, the contractor claimed Rupees 
21,48,585/- under different heads and 
the arbitrator awarded a sum of Ru- 
pees 12,32,425/- in favour of the con- 
tractor along with interest at the rate 
of 10% per annum from tthe date of 
stoppage of the work till the date of 
the award and 6% per annum from the 
date of the award till payment, 


4. The defendant-appellant challeng- 
ed the award on the ground that the 
claim statement submitted by the plain- 
tiff to the arbitrator was beyond the 
scope of reference and the arbitrator 
had no authority to entertain the same: 
the interest awarded by the arbitrator 
was also beyond jurisdiction: the arbi- 
trator has not taken into consideration 
all the materials placed before him and. 
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. aş such, misconducted himself and the 


award is vitiated by error of law on 


l N 
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the face. of if,. Relating to the. subject- 
matter. of the other reference, the ob- 
ections of: the Cercndeut supe ant were 
also the, Same, e 

~The- learned Suberatiate J Ige over= 
riled tbe. objections: holding .Ithat the 
award -is ‘not supported by: reasons and 
the arbitrator had jurisdiction to: award 
interest oe OTa ae oe a! A oiai 
rule of ‘the ‘court, foes ee rh 


C ts fj z p 


“5. In these appeals, it is :Contended 
by the appellant , that. the items. accept- 
ed by the; arbitrator. . were | items of 


claim made ‚by the contractor and , the 
claims..accepted by.the arbitrator . were 
beyond the jurisdiction , of, eference, 


the,,amount claimed was.. alsa |. ‘beyond . 


the terms. of reference and the interest 
awarded. : by. the . arbitrator from . 1972, 
when. there was.stoppage of work, was 
beyond the. reference and jurisdiction 
of the arbitrator. It was further .con- 
tended that. the amount of! Rupees 


1,00,000/- awarded by. the... arbitrator 
was also beyond jurisdiction. nerais 
' 6. In tbe claims made in 'respect:of 


the subject-matter of M. A. 249/80, the 









contractor made. claims on- fo ‘items, 
The arbitrator has rejected ° vitem 
ang has ‘allowed three. Out of e Taree 


items 


this appeal: is..not pressed in 
the principal amount ‘of the s 
posit which has ea T been 
to the eontractor. . 


the claim relating . 
ecute any. new ee work 
blockage. of capital in this. work 


4, ‘Undigputedly, . the  arbitratc 
not given: any. reasons or basis - 


finding nor has .he made. any document: 
or -the - agreement part of the. laward. 
The „award does not show. that -thè , arbi-: 
trator. has referred 4o, the. terms jof the- 


agreement or that. his findings > bas- 


ed. on. the. stipulations Fostamed, i the 


agreement, 


“In 'Hodgkimson v., Fonie nasl g: CB 
3 .fol-. 


(NS) 189, the principle is. stated: 
lows :— 


State v, ‘Gokulsachandra 


A, LR 


“Where a eause or matters in. di 
ference are referred to an. arbitratos, 


. whether: a‘ lawyer or: a layman. he is 


constituled the sole and final judge of 


all questions both of law and ef fact:.. 


...The onty. exeeptions to that rule. are: 
eases where the award -is the result of 
corruption or fraud, and one other; 
which though it is to be regretted. ig 
now, I think. firmly established, viz., 


where the question of law ‘necessarily ` 


arises om the face of the award, or up- 
on: some paper aecomparyinue . and form 
ing part of the award.” .... 

These observations were . alse, cied ith 
approval.’ in Union of India v.. Bungo 
Steel Furniture Pvt, Ltd. me 1987. SẸ 
1032, ` 


AAEE E E ees: 
British Italian Trading Co. Lid.. (1962) 
2 All ER 53, it has: been observed: 


“It seems to me, therefore, that on 
the cases, there is none which compels 
us to hold that a mere reference to the 
contraet in the award entitles us to 
look at the contract, It may be that 
in particular ‘cases ‘a specific reference to 
a particular elause of a contract’ may 
incorporate the contract, or that clause 
of it, in the award. I think that we 
are. driven. back to first principles in 
this matter, namely,'that an award can 
only be: set’ aside for error. which is om 
its: face. It is true that an award ecam 
incorporate another document: sa as to 
entitle one to.read that document as 
pa a co ee 


a 


together, find an error on ‘the face of | 


the award.. The question whether a 
contract or clause ‘of it is meorporated 
in the. award is a question of construc- 
tion of the award. The test is, does the 
arbitrator come to a finding on the 
wording of the contract. If he does, he 


can .be said to have impliedly incorpo~ ` 


rated the contract or a clanse in it. 
whichever be the case. But a mere 
general reference to the contract . in 
the award is not. to. be held ag .incor-. 
porating it The principle of readmg 
contracts or other documents into the 
award. is not to be ena Or €x- 
tended.” 


'. The Supreme ‘Court in Allen. TEN & 
Co, Pvt. Ltd. v. The Union’: of India, 
AIR 1971 SC. 696, made the aforesaid 
observation relying on the principles 
laid’ down'in ‘an’. unreported decision: 
(Babu Ram v,: Nanhemal, C. A: No, 107 


ee 


1881: c 


of 1986 decided on 5-12-1968" . by the. 
Supreme. Court), . The oe Court 
further observed : (at p. 699) 


“The rule thus: is that as tiie aie 


choose ' their own ‘arbitrator to be the 


fudge in the dispute between them. they. 
cannot, when the award is good on the 


face of it. object to the decision either. 
upon the law or the facts, Therefore, 
even when a arbitrator commits’ a mis- 
take either in law or in fact in deter- 
mining the matters referred to’ ‘him, but 
such mistake does not appear on the 
face of the award or in,a document ap- 
pended to or incorporated in it so as 
to form part of it, the award will 
neither be remitted nor set aside’ not- 
withstanding the mistake.” ee 
In this case, the contract was not refer- 
red to in the award. 

In Champsey Bhara & Co. v. Jivrai 
Bailoo Spinning and Weaving Company 
Lid, AIR 1928 PC 66, it has been ob- 
served : 

‘“An error.in law on the face of the 

award means that you can find in the 
award or a document actually | incor- 
porated thereto, as for instance. a note 
appended by the arbitrator stating the 
reasons for his judament,. some legal 
proposition which is the basis of the 
award and which you can then say is 
erroneous,” 
This principle was also followed by the 
Supreme Court in Firm Madanlal 
Roshanlal Mahajan v. Hukumchand Millis 
Ltd.. AIR 1967 SC 1030, 

Much reliance has been placed by the 


` [earned counsel for the appeliant on the 


decision Thawardas Pherumal v. Union 
of India, AIR 1955-SC 468. This deci- 
sion has been distinguished in the case 
of Madanlal Roshanlal. (supra). In para. 
4 of the judgment, their Lordships have 
discussed in detail the distinctive fea- 
tures and have come to the conclusion 
that Thawardas case does not lay down 
any general proposition. So also in 
Bungo Steel case (supra) the distinction 
has been clearly stated. Allen 
case (supra) has also followed the prin- 
ciple laid down by the Supreme Court 
in Champsey Bhara case (supra). The 
Supreme Court again reiterated the 
principles laid down in Champsey Bhara 
case and Bungo Steel case and held in 
N. Chellappan v. Secretary, Kerala State 
Electricity Board, ATR 1975 SC 230, 
that the umpire as sole arbitrator was 


*Reported in 1969 SCD 262. 


z- . State: vi: Gokulachandra 


Berry 
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not bound to-give-a reasoned award and: 
if in passing. the award he makes a mis- 
take of law: or of fact that is ‘no- ground 
for challenging -the validity of the 
award, It is only when an erroneous’ 
proposition of Jaw is stated in the award 
and which is the basis of the award, can: 
the award be set. aside or remitted on 
the ground of error of law apparent 
on. the face of the record. The Supreme 
Court has further observed that an 
error of Jaw on the face of the award 
means that you can find in the award 


or the document actually incorporated 


thereto as for instance a note append- 
ed by the -arbitrator stating reasons for 
his judgment some legal proposition 
which is, the basis of the award and 
which you can then say is erroneous. 
The court-has no jurisdiction to investi- 
gate into merits of the case and to ex- 
amine the documentary and oral evi-. 
denca on the record for the purpose of 
finding out whether or not the arbitra-/ 
tor has committed an error of law. 

.This court has followed the princi- 
ples laid down in the oe 
Supreme Court referred to above in 
large number of cases. The aforesaid 
principles have also been reiterated in 
recent decisions of this court viz: . State 
of Orissa v,.U. N; Samantaray, pag 
1979 Orissa 39, Executive. Engineer, De- 
buri Expressway Division v. Hemalata 
Singh, ATR 1980 Orissa 76; and Andhra 
Civil Construction Co, v, State of oa 
AIR 1981 Orissa 32, . - 


Very recently, the Hon'ble the Chief 
Justice of this Court has discussed the 
principles elaborately in Executive En- 
gineer, R. E. Division, Dhenkanal v. 
J. C. Budharaj, M. A. Nos. 29, 30 and 
62 of 1981, disposed of on 7-5-1981 : 
(reported in AIR 1981 Orissa 172). The 
arguments advanced on behalf of the 
learned counsel for the State have been 
overruled in the aforesaid decision and 
the decisions of the Supreme Court as 
well as of this court relevant on the 
point ` have been - discussed . in 
detail in para’ 6 of the judgment. Also 
in another judgment, Gangaram Chha- 
polia v. State of Orissa, M. A. No. 151/ 
78 disposed of: on 12-3-1980 ahd in 
State of Orissa v. B. N. Agarwala, (1981) 
§2 Cut LT 37: (AIR 1981 Orissa 124) 
the aforesaid principle has been reiterat- 
ed. - Tt- is. contended on behalf of the ap- 
peliant that the decisions of this Court 


are by single Judges, but all the single 


r 


164 Ori.. t eg 


reme Court as discussed above, There- 
fore, the contention of the appellant has 
no basis. 


The references as quoted above being 
general in character, the award) being a 
non-speaking one and no document 
having been incorporated or made basis 
of the award, the contentions raised on 
behalf of the appellant are not) tenable, 
in view of the principles lai 
‘above. 

8. The appeals could have been dis- 
posed of on this point, but as the learn- 
ed counsel for the appellant seriously 
argued some points, it is desirable to 
record our finding on the same. 
contended on behalf of the ppellant 
that the arbitrator has miscọnducted 
himself in awarding interest from the 
due date of payment and he 
_jurisdiction to award interest. 


general nature. 
amount mentioned in 






out objecting before the i 
State of Orissa v. Govinda Choudhury. 
(1971) 37 Cut LT 937. it has been held: 
“It is well settled that unless there 
is a specific clause in the Agreement, 
prohibiting award of interest, the arbi- 
trator has jurisdiction to award interest 
from the due date of payment till the 
date of the award. As such, the arbi- 
trator exercised his jurisdiction | legally 
in. awarding interest.” 
This Court relied on the 
Firm Madanlal Roshanlal 


decision in 
and | Bungo 


Steel cases (AIR 1967 SC 1030 and AIR 
1967 SC 1032) (supra) and Ashok Con- 
struction Co. v. Union of India, 1970 


SCD 530. Another Division Bench of 
this Court in Hindusthan Steel Ltd. v: 
P. Boner, ILR (1973) Cut 1218. has also 
reiterated the same view and has fol- 
lowed the decision of the Division| Bench 
referred to above. It has also been held 
by the Supreme Court in AIR 1972 SC 
1057 (The State of Madhya Pradesh v. 
Saith and Skelton (P) Ltd); 1967 SCD 
937 (supra): (1974) 2 Cut WR 917). (State 
of Orissa v. Govinda Choudhury & Sons) 


and (1978) 45 Cut LT 443: (ATR* 1978' 


Orissa 121) (Executive Engineer San- 
‘ kar Maharana) that - unless a Lisa 


: . {State v. Gokulachandra ,. sips 


Judge decisions of this. Court are based: 
on the principles. laid down: by. 'the Sup-: 


down . 


It is 


ALT Ri 


specific: clause in .the agreement prohi- 


biting award of interest, the arbitrator}. 


has jurisdiction to award interest from 
the due date of payment. This princi- 
ple has also been reiterated by this 
Court in Executive Engineer R. E. O; 


Khurda v. D. N. Senapati. AIR 1980 
Orissa 74. Another decision, Executive 
Engineer, Deburi Expressway Division 


v. Hemalata Singh, AIR 1980 Orissa 76, 
has also reiterated the same view rely- 


ing on the decision reported in AIR- 


1979 Orissa 39 and D. N. Senapati case, 
referred to above, as well as a case of 
the Division Bench reported in ILR 
(1973) Cut 1218. In Bungo Steel case 
(AIR 1967 SC 1032) (supra) the Sup- 
reme Court has followed the view ex- 
pressed in Edwards v. Great Western 
Riy.. (1851) 11 CB 588, that submission 


to the arbitrator of all matters in dif- . 


ference and the interest 


the arbitrator could give it. he might. 
give it in that way notwithstanding the 


would be a: 
"matter in difference whether demanded 
‘by the notice of action or not and if 


want of claim of interest in the notice. 


This Court also in the case of 
Govinda Choudhury & Sons v. Com- 
missioner of Income-tax, Orissa, ILR 
(1977) 1 Cut 664: (1977 Tax LR 1223) 
has held that the arbitrator while assess- 
ing: the total compensation to be paid 
in a case of this nature .can legally 
take into account the loss suffered by 
the claimants due to the withholding of 
payment of the assessed amount cf 
damage for a certain period and he can 
justly compensate the claimant for the 
said loss by awarding a sum equivaljent 
to the interest accruing on the © said 
amount for that period. This view has 
been reiterated by this Court in AIR 
1981 Orissa 32 Andhra Civil Construc- 
tion Co. v. State of Orissa referred to 
above.. In the case of Ashok Construc- 
tion Co. (1970 SCD 530) (supra) aues- 
tion arose as to whether the arbitrator 


could award interest by way of damages’ 


for detention of money and it has been 
held that if the arbitration agreement 


did not exclude the jurisdiction of the: 


arbitrator to entertain a claim for in- 
terest on the amount due under the con- 
tract, 
cannot be said to be invalid. The de- 


cision relied on by the appellant 
Union of India v. A. L. Rallia 


AIR 1963 SC.1685, has also been an- 


in 


swered by this Court in. Andhra. Civil: 


Ram,. 


M/s. - 


then this award on that count ` 


1981. a 


Construction case (supra) and'-in- that 


decision reliance has been placed -on 
three Division Bench decisions: of this’ 


Court viz: (1971) 37 Cut LT 937; ILR 
(1973) Cut 1218- and ILR (1977) 1 Cut 
64 : (1977 Tax LR 1223) referred to 
above, and this Court has held that it 
was within the competence of: the arbi- 
trator to award interest. The settled 
principle of allowing interest by the ar- 
birator as held in Ashok Construction 
case and Bungo Steel case followed in 
three other decisions of this Court has 
been reiterated in State v. U. N. Saman- 
taray, AIR 1979 Orissa 39 (supra). The 
Hon’ble the Chief Justice of this Court 
in M. A.-Nos. 29, 30 and 62 of 1981 (re- 
ferred to above) and the Hon’ble J. K. 
Mohanty, J. in M. A. No. 151/78 (re- 
ferred to above) have also reiterated 
the same view. It has been consistent- 
ly held by this Court basing on the prin- 
ciple laid down in Ashok Construction 
case (Supra) that interest can be award- 
ed by the arbitrator if there in no pro- 
hibition for the. same. The arbitrator 
has to find out as to what is the reason- 
able compensation. To justify the same, 
the contractor has to place materials 
before the arbitrator which he did in 
the instant case. The contractor claim- 
ed interest at the rate of 18% whereas 
the arbitrator has awarded interest at 
the rate of 10%. Thus, it appears that 
the arbitrator has taken into considera- 
tion the question of rate „of interest. 
The rate of interest is not challenged 
before us and no argument has been ad- 
vanced on this point. In view of the 
dictum laid down in M/s. Ashok Con- 
struction case, it has been established 
by a series of decisions of this Court and 
it is no longer open to the appellant 
to contend that the arbitrator had no 


jurisdiction to award interest when the 


reference was of general nature, 


9. It is contended on behalf of the 
appellant that the arbitrator has not 
considered the - distinction between 
clauses 11 and 23 of the agreement and 
as such he has  misconducted himself. 
This question has been directly answer- 
ed by a Division. Bench of this Court 
in A. C. Parija v. Secretary in. charge 
of Central P. W. D., (1970) 36 Cut LT 
1089, This Court relied on the princi- 
ples laid down in Heyman v. Darwins 
Ltd., 1942 AC 356 and Willesford v, 
Watson, (1873) 8 Ch A 473, wherein it 


has been held that. the -arbitrator. may- 


: State: v.--Gokulachandra’ `. 
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decide the dispute as to` construction of 


~contract and -the dispute as to interpre- 
tation of arbitration clause is one with- 


in the jurisdiction of ‘arbitrator. The 
principle laid down in A. C. Parija case- 
(supra) has. been consistently followed by 
this Court. 


Moreover, when the award is a non- ` 
speaking award and when the reference 
was of a general nature and no docu- 
ment has been incorporated as part of 
award, the court cannot review the 
question referring to documents filed 
before the arbitrator, 


10. The next contention of the ap- 
pellant is that the arbitrator has ex- 
ceeded the scope of reference and, there 
was no reference on the points decided 
by him. This argument relates to ex- 
tra work claimed to have been perform- 
ed by the contractor. Nothing is appa- 
rent on the face of the award whether 
the works executed by the contractor 
were extra works or were beyond -the 
agreement. As we have already held 
above, the award being a non-speaking 
one and the agreement not being made 
a part of the award, the court cannot 
go into those questions and the award 
cannot be struck. down on that count: 

Even assuming that claims on extra 
items of work have been made, in that 
case, clause 11 of the contract will come. 
into operation and not Clause 23, Re- 
lying on the decisions in A. C. Pariia 
and Hindusthan Steel cases ( (1970) 36 
Cut LT 1089 and ILR (1973) Cut 1218): 
(referred to above), this Court has held 
in State of Orissa v, G. C. Kanungo; 
(1979) 48 Cut LT 505 : (AIR 1980 Orissa 
157) that the arbitrator has jurisdiction | 
to decide matters regarding additional 
work, as in deciding those matters, dis- 
putes and questions .arising out of the 
contract may have to be considered and 
decided by the arbitrator. This view! 
has been :reiterated in a recent decision 
of this Court reported in (1981) 52 Cut 
LT 37: (AIR 1981 Orissa 124) (referred 
to above.). The consistent view of this 
Court in four previous decisions from. 
1970 to 1981 have been followed which. 
include the cases of A. C. Parija, Hin- 
dusthan Steel and G. C. Kanungo. The 
Hon'ble the Chief Justice has also re-- 
iterated the same view-in M. A. Nos. 
29. 30 and 62 of 1981 disposed of on 
7-5-1981 (referred to above). . 

11. All the questions raised im the 
argument on behalf of the: State. Gov- 


` FY/GY/D43/81/IDB | 0o” 


a 
k mmer wetabe i 


State v.' 


A. No. 250/80, -the only ‘point! raised és 


in respect of granting of interest. by \fha 
arbitrator. We have already disenssed 
this point and our findings mede abors 
cover the point raised. All the points 
raised by the learned counsel | for... fhe 
State are without any merit, . ; 
` 12. The appeals fail and a 
ingly, dismissed with costs, 
J. K. MOHANTY, J.:— I agree, - 
: ‘Appedis dismissed 


Kees 
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: JR. N. MISRA, C. J 
State of Orissa and another, Appi- 
lants. w. M/s. Consolidated: Const ietion 
Company ‘(Engineers & Contrachors ` and 


another, Respondents. 


Misc, Appeal No. 18 of 1981, D/- 28-4- 
7981." n 
{A)  Arbritration - Act (10 p 1940), 
Section 14 — Duties of, Anbi rator, — 
Giving reasons for. the conclusions not 
obligatory. i l a l 
The arbitrator is entitled. to. sive. ren- 


sons but there is no obligation for him 
to ‘support ‘his conclusion in. avour of 
or against a party by giving rea son. “In 
the instant case the. tenability a the 
counter claim had been duly dealt with 
by the arbitrator and þe had found that 
the countermclaim.. had no justification. 
Therefore it would not be open to the 


State to raise -any further Challenge to 
the ‘finding. : (Para 4) 
{B) Arbitration Act (10 of 1940), Sec- 


tion 29-—— Power of Arbitrator ta ‘grant 
interest — Extent of, . 


Unless there is a dea exclusion “the 
arbitrator would have -juriscirtion to 
entertain a claim : for . interest. > "ihe 
award of interest for. the period .fnam 


the date of detention of the money uD 


to the raising of the elsim’ as. pee a 
the period the arbitrator was: im :spisin 
of the proceeding is tenable- and the 


award would not be‘vitiated on that. ar- 
count. Case law discussed. - {Para 7 

(C) Arbitration Act (3 of 140. See 
tions 39, 2 ta) — Plea as to lack of joris- 
diction of Arbitrator—-When can Tais- 


*From decision of S. K. ‘Satpat 
J., Bhubaneswar, D/- . 9-10-1980 







= 


isk picea a oel bor the tek tec 
{Evidence Act (187%, S. 115). — 


In the instant ‘case, there was an ar- 
bitration clause; An arbitrator was ap- 
pointed te handle the dispute, Both 
parties were before the High‘ Court on 
an earlier eccasion when the arbitrator 
was ‘substituted’ - Before the arbitrator 
both parties participated in the delibera- 
tions: - They jointly applied Yor exten- 
Sion of time, as the award was not ready 
within four months” from the date of 
reference, A counterclaim was - raised 
by the State requiring the arbitrator 
fo go into that question, No objection 
et ell was raised until the appeal. was 
heard in the Wgh Court about want of 
Jurisdiction of the arbitrator, In these 
circumstances, # would not at all be 
appropriate to entertain the contention’ 
of want of arbitrators jurisdiction. On. 
the other hand, the party would be held 
estopped - from : reising such contention: 
ATR 1961 Ori 143 and ATR 1968 Pat-150 
TH, Rel. om, N 7 . i {Para B}: 
l réd: C o ose 


nie: 


Y 


AIR 1980 NOC 31 (Or: 48 Cut LT. 


138 
ATR 1973 Madh Pra 2841 
ATR 1972 SC i507 ` 
AIR 1972 Delhi 263 | 
1970 SCD’ 530 ue 
1968 Pat 150° (FB) 
1957 SC 990° ` 
1967 SC 1030 : 1967 All LJ 360 
1967 SC 1032 : 1967 AN LJ 419 
1962 SC 1810 ` 
1961 SC 908 
‘1961. Ori 143 
1960 SC 307 
1955 SC 468 
AIR 1951 Pat 201 
(1860) 30 LJ Bey 10: 45 ER 170, Ex 

Parte Wyld ` 


‘Addi. Govt. Advocate; for apparan: 
P. Palit, for Respondente. l 

“ JUDGMENT :— This ‘appeal under’ 
Section 33 of the Arbitration ‘Act calls 
in question the decision of the learned: 
Subordinate - Judge -of Bhubaneswar by 
which he has made an award Rule’ of 
the Court under Section 17 of the Act: 
Respondent Ne. 1—a firm of contractors— 
undertook construction of the School of 
Mininga ‘Engineering at Keonjhar by er = 
tering into a contract 'm the standard: 
F-2 Form on ` 22-8-1982: oe a 


Ne 


ne nae 


-A e 


—— 


on 


00) H “I. 0015108, ~2.09 4.93 00,09 49°00 “TVS pe. 


~ 


à 


H 


` score by any of the 


‘1962, The 


1S.: 


June, 1963, and the construction ‘of the 
kground floor: was: over by. Fl-12-16al, 
and of the first floor by 26th of: Ame 

elaimant-contractor.‘ gave Io 
ticé under -Section & of the Arbitration 
Act for appointment of am‘ arbitrator: 
The .Additiona!- Chief Engineer: appoint- 
ed. respondent ‘No, 2 as the arbitrator, 


pointed: arbitrator was rejected’. the con- 
tractor had moved this Court. m Civil 
Revision Na. 405 of 1978 and ‘a learned 

singh: Judge by his Judgment on 15-3- 
em ee ee ee ae (ATR 
1980 NOC 32 (Ori) Mé. Consolidated 
Construction €o, w. State off Orissa al- 
lowed the application and appointed Sri 
Abhimanyw Misra, a retired Judge of 
this Court, as ‘arbitrator. From para- 
graph 73 of the reported decision, it. ar- 
pa — 

. in eourse of the hearing of 
ree ‘I wanted, to. know from both: 
the parties if they hadi any objection te 
the appointment of retired justice Shri: 
Abhimanyu Misra. as the arbitrator in: 
this: ease, ‘None of the parties expres- 
sed any objection against hirr 

The. learned singte ‘Judge further ob- 
served :— 

ESA Fo avoid. further delay and to. 
allay all apprehensions in the mind. of 
the petitioner; I deem it’ just and pro~ 
per, to directly appoint an. arbitrator of: 
integrity, pessonality andi judicial! ex; 
perienee so fhat there- would: be or could’ 
be no seope for. any objection: on that. 


eaeer eh erage 


Yr 
weet Zh scter, 


. Fhe new arbitrafor after hearing pars 
ties gave his award on 9-1-1980. On. 
behalf of the State of Orissa, objection. 
was raised to the award, After hearing 
both parties, fhe Tearned Subordinate: 
Judge overruled the objections and' mada 
the award a rule of the: court, 


2. Five objections in the maim have 


G The daim which led to reference: 
to arbitration was- barred by limitation 
by the time the dispute was raised and. 
therefore, the- arbitrator should have 
held that the claim wast not. tenable in 


law 

(ii) The State Government had das 
vanced''a counterclaim: which has: not 
been properly discussed and the arbi- 
trator has refected the claim © without. 
indi any’ ground for W :=: -7 


State v, Consolidated’ Construction Co, ~- - 


Grit 16% 
: Gip The manner im whieh: the. diffe- 


mately be paid more: than enee wider 
the’ sume. head!’ of ‘claim. -whieh aoule 
net have been. permitted; $ i 

x)’ The claim. has. Been. alowed fo. 
be enhanced: in. the midst of the proceset 
ing which. was not justified: 

-CF The clainy of interest: front the 
alleged date of dues could not have beem 


' granted by the arbitrator, inasmuch: ‘as. 


there: was no power in: the arbitrator ‘te 
grant interest prior te: the date of claim 


‘im any ‘event and: the pendente’ lite in~ 


terest’ alse could not be granted: im the 
present ease: as it was not. covered by 
any of the prowl rates br the: 
Supreme Ceurt. 


3.. Admittedly.. arbitrator hast 
not. given any ae for the award. 
In. the operative part. aie the . arbir 
trator has. stated: : — 


“The- parties- addressed dmon ar- 
guments in. support. of their respective 
contentions. and referred: to: the doeu- 
ments -and! other material. in: respect. off 
different. items. of clam. and ecunter- 
claim.. .. Having. given my, full and: care- 
full eonsideration. to the claims. ef the 
petitioner and counter-dlaim: made Wy 
the oppesite. parties, their contentions, 
esntained! in. the written. statements, the 
documents. referred. to. andi relied! upan 
and arguments- advanced! in: detail. in re- 
spect ef each item of the: claims. andi 
counter-claim. Ji proceed fo: record my 
T and: findings. as: detailed: bem 

ha 
* C6 CRs correy 
Asi againist: ali the. thirtyfour items: exe 
cepting.. item No: 25, the arbitrator Ras: 
only indicatedi the- amount in. case he 
has alfowed the whole or a part of fhe 
claim, As against item No. 25,. the claim 
and! counter-claim have been. dealt with 
at some Tength, 


Section 3% (1): of the Arbitratiom. Acti 
provides. that. all the provisions: of the 
Indian Limitation. Act: of.1908 would 
apply ..to arbitration. as; they apply. to 
proceedings, fn. cour, The 
Court pointed: ouf in. the case of Wazir 
Chand. v. Union. of India, AIR. 196%) SO 
990 :— (at p. 993}. ` 


“There is no doubt ‘that: Ch. abs of: 
Section 37: of the Arbitration. Act deals: 
only ‘with the authority of the arbitra- 
tor. to-'deal. with: and decide any’ dispute 
referred te him: = it: haw no- concern with 
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an application made- to the Court to 
file an arbitration agreement and to re- 
fer’ a dispute to the arbitrator. After 
an agreement is filed in Court| and the 








matter is referred to the arbitrator. 
it is for the arbitrator to decide by 


the application of the law con 
the Limitation Act, whether the claim 
is barred............ , 


This view has received support from 
subsequent decisions. The auestion of 
limitation has not been specifically 
dealt with in the award, but it ap- 
pears the final bill for the work done 
in the sixties was finalised on 19-4-1980 
and the arbitrator's records sup ort this 
stand of Mr. 
In view of the fact that the. 
is dated 19-4-1980, when the 


ditional Government Advocate 
of pressing the question of 
contended that the dispute itse 
ed to be premature if the final 


‘proceedings, placed records. 
in the extension of time and 
raise the plea of the ae being 
premature. While the question of limi- 
tation does not arise in view of ce a 
that the final bill was drawn 

April. 1980. I do not think, in : e wae 
and circumstances of the case, would 
be at all appropriate to Hold: t yat the 
dispute was premature and. therefore. 
the reference to arbitration wąs not 
tenable. 


4. Admittedly. there was a counter- 
claim. The arbitrator did refer ito the 
counter-claim and while dealing with 
the item No. 25, stated :— 


“Item No. 25 in the claim petition and 
items 1 and 2 of counter claim made 
by the respondents are taken 

gether. Item No. 25 of the claim peti- 
tion is- in substance a defence t and 
denial of the counter claims made by 
the respondents towards the ‘value ‘of 
the excess: departmental materials] alleg- 
.ed to have been supplied to the clai- 
-mants and not consumed in the) work 
nor .returned after comnletion of the 
work. In the counter claim item) No. 1 


State .v, “Consolidated Construction Co: -` 


p to- 
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enumerates 14- different items of depart- 
mental materials which: are alleged. to 
have remained in excess with the con- 
tractor: and not returned by him. The 
value of the said materials is estimated 
at Rs. 82,330.76 and as per stipulation 
in the agreement, together with penalty 
of 5 times.. the total amount claimed 
is Rs. 4,11.570/-. - Counter claim No. 2 
is for interest on the aforesaid amount. 
In item No. 25 of the claim petition 
these alleged excesses in the- depart- 
mental material issued has been denied 
and it is asserted that. departmental 
materials issued: have been fully con- 
sumed in the work. Though in the 
counter claim.. 14 items were mentioned. 
during the course of the proceeding. the 
respondents modified and reduced their 
claim to cement. M. S. Rods. coal. 
paint and asphalt, turpentine. D. B. 
Oil and empty cement bags. They also 
modified and reduced the quantities 
originally alleged. After considering 
the material placed before me and per- 
usal of the documents sought to be re- 
lied upon by the respondents I reject 
the counter claim of any excess mate- 
rial having been left with claimant 
petitioner. It follows that respondents 
are not entitled to recover any amount 
towards such excess material as made 
out in their counter claim and` much 
less any interest on the value of the 
same,” 

In view of what has been stated above. 
the criticism of learned Additional Gov- 
ernment Advocate that the arbitrator 
rejected the counter claim without anv 
discussion is uncharitable. The arbitra- 
tor is entitled to give reasons, but there 
is no obligation for him to’ support his 
conclusion in favour of or against a 


party by eving reason. I must. there- 
fore, hold that the tenanbility of the 
counter claim had been duly dealt with 
by the arbitrator and he has found 
that the counter claim has no jiustifica- 
tion. Keeping the nature of the award 
in view. I do not think it is open to 
the State to raise any further challenge 
to the finding. 


5. According to learned Additional 
Government Advocate, this is a case 
where same payment had been made to 
the contractor. It is maintained that 
the contractor laid claim in respect of 
certain items for which he had once been 
paid. The manner in which the claim 
has been treated. 


‘according to learn- 


1981: 
ed .Additional Government -.Advocate, 


yields. room for the same claim. to- have. 


been taken into account more than 
: once and, therefore, it cannot be ruled 
out that the claimant has not received 
Payment on more than one . occasion 
for the same head. I suggested to learn- 
ed Additional Government Advocate to 
demonstrate with reference to actual 
record whether there is’ any foundation 
for the allegation. There is nothing on 
record which yields scope for the foun- 
dation of the argument. I, therefore, 
do not think. there is any merit in the 
contention even if such a contention 
was maintainable. 


6. It was the next contention. of learn- 
ed Additional Government Advocate 
that there has been enhancement of the 
claim in the midst of the proceeding. 
According to him, the rate at which the 
claim has been allowed is higher than 
the contractual rate. Since this is an 
unreasoned award, the contention of 
learned Additional Government Advo- 
cate is not verifiable from the record 
and I do not find there is any mistake 
on the face of the award on that score. 


7. .The last contention is in regard 
to payment of interest. 
learned. Additional Government Advo- 
eate, the Arbitrator has no jurisdiction 
to award interest for the period prior 
to the raising of the dispute and he has 
also no. jurisdiction, to award interest 
for the pendente lite period unless there 
be provision in the agreement, claim 


for interest is covered by statute such. 


as the Interest Act, or the question of 
payment of interest has been specifically 
referred to for decision of the arbitra- 
tor. He has placed reliance on three 
decisions of the Supreme Court being 
Firm Madanlal Roshanlal Mahajan v. 
Hukumchand Mills Ltd. Indore, ATR 
-1967 SC 1030: Union of India v. 
Bungo Steel Furniture Pvt. Ltd., ATR 
1967 SC 1032: and the State of Madhya 
Pradesh v. M/s. Saith and Skelton (P) 
Ltd, AIR 1972 SC 1507. In Firm 
Madanlal Roshanlal Mahajan’s case (AIR 
1967 SC 1030), the Court explained the 
earlier decision in Thawardas Pherumal 
vV. Union of India, AIR 1955 SC 468, by 
saying : :— (At p. 1032) 


As teenies But, in later cases, this Court | 


'has pointed out that the observations 
in Thawardas’s case (1955) 2 SCR 48: 


(AIR 1955: SC 468), were not intended. 


to lay down such a broad and unaualifi- 


State v. Consolidated Construction Co; . . 


According to’ 
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ed proposition, see. Nachiappa Chettiar 
v.. Subramaniam Chettiar, (1960) 2. SCR 
209 at-p. 238 : (AIR 1960 SC 307 at 
p. 320), Satinder Singh v.. Umrao Singh. 
(1961) 3 SCR 676 at p. 695 : (ATR 1961 
SC 908, at p. 916). The relevant facts 
regarding the claim for interest in Tha- 
wardas’s case (1955) 2 SCR 48: (AIR 
1955 SC 468), will. be found (at Pp. 477 
to 478 of AIR) and in Paras. 2, 17 and 
24 of the judgment of the Patna High 
Court reported in Union of India v. 
Premchand Satram Das, AIR 1951 -Pat 
201 at Pp. 204-205. The arbitrator. 
awarded interest on unliquidated 
damages for a period before the re- 
ference to arbitration and also for a 
period subsequent to the reference. The 
High Court set aside the award regard- 
ing interest on the ground that ‘the 
claim for interest was not referred to 
arbitration and the arbitrator had no 
jurisdiction to entertain the claim. In 
this Court, counsel for the claimant 
contended that the arbitrator had statu- 
tory power under the Interest Act of 
1839 to award the interest and, in anv 
event. he had power to award interest 
during the pendency of the arbitration 
proceedings under Section 34 of the 
Code of Civil Procedure, 1908. Bose. 
J. rejected this contention. It will be 
noticed that the judgment of this Court 
in Thawardas’s case, (1955) 2 SCR 48: 
(ATR 1955 SC 468), is silent on the ques- 
tion whether the arbitrator can award 
interest during the pendency of arbi- 
tration proceedings if the claim regard- 
ing interest is referred to arbitration. 
In the present case, all the disputes in 
the suit were referred to the arbitrator 
for his decision. One of the disputes 
in the suit was whether the respondent 
was entitled to pendente lite’ interest. 
The arbitrator could decide the dispute 
and he could award pendente lite in- 
terest just as a court could do so under 
Section 34 of the Code of Civil Proce- 
dure. Though, in terms. Section 34 of 
the Code of Civil Procedure does not 
apply to arbitrations, it was an implied 
term of the reference in the suit that 
the arbitrator would decide the dispute 
according to law and would give such 
relief with regard to -pendente lite in- 
terest as the Court could give if it. de- 
cided the dispute.. This power of the 
arbitrator was -not fettered either by 
the ‘arbitration agreement or by the 


Arbitration Act, 1940........00" 




















decision in ATR 1955 SC 468.and c 
ed‘:— fat m 1035) eee 


the’ judgment ` of this Court in ‘Fhe 
das’s casé (1955) 2 SCR 48: (AIR i 
468), does ‘net deal with the 15 
whether ‘the ‘arbitrator can ‘awari 
terest. subsequent to the passing 

award ‘if the aim regarding 


award: ‘from: ‘the date of the 
the date ‘of the deeree granted 1 


cchitkater will decide’ the di 
cording” to existing law and 1 


to arbitration’ ‘proceedings, the 
of that ie will. be applied 


eee We Section ‘Me could - rai 
decree. for interest...” 
zim the case of State. of J 


Pii [AIR 1967 SC 1090) if is clear. 
if all the disputes .are referred i 
tration, -the: arbitrator has - 
hpi iggy Lie, Le, - 


Sar iinet Gus sebeed tor fhe 
trator, The arbitrator, as pointe 
earlier, found that- the firm. was 2 
ed to thé Payment as price in 
of Rs, 1.79:653.18 p° The- arbitrate 
further found that this. amount: ‘bec 
payable .as;:balance . prica..for the | goods 
supplied. „by the firm on. J i 
on which date the final inspection. 
place, If tha? is so, a S E 


Sale ot ‘Goods ia 1830. squarely applies 


and it. saves the right of: the-seller (in. 
thie case the firm) to recover. interest,’ 
where bed a DS is POET EA BEEE 


bis 
Seeege + t 


"Relying on these | decisions, earned’ 
Additional ` Government Advocate , con 
tended that, in. the ‘absence of clear, 
proof that the. claim of interest had ‘also. 
béen. referred ‘to arbitration, the arbin 
trator. could not have awarded. interesi, 
On the other- hand, Mr, Palit . for the 
elaimant-respondent | has. relied ` upon a 
decision, of the Supreme. Court in tha. 
case of M/s, Ashok Construction Co. v, 
Union of. India, (1970) SCD 530, where 
Shah; J, -as. tbe learned Judge then was, 
spoke for a Beneh Of three learned: 
fudgés thus = _.. i 


Meen the view `of the Doiy Com 
missioner . under Clause 23 of the arbi- 
tration agreement; | the arbitrator was 
not empowered to go` ae tee *ques~ 
fions of loss ‘of goodwill,’ ‘darnages 


by way of interest, and that the arbitra- . 
ae eould’ not award’ interest, by way 


of damages for detention ‘ef money and 
hať is really what ‘the’ claim for dam- 
ages- amounts to’, “The appellants ‘made 
a -claim' for interest on the ‘amount. 
withheld after the due.. date and the 
arbitrator was competent to decide that 
claim, The arbitration - Aaereement by 
elause: 25 -provides:— =< 


"xcept where ETE ay 
be contract all questions and disputes 
relating. to the meaning of the spécifice~ 
fiona, designs, drawings and instructions 
hereinbefore mentioned and. as to the 
quality . of workmanship or materials 
used on the work or as fo any. other 
questions, claim, right, matter or thing, 
whatsoever, in any, way arising out of, 


tending Engineer... orase 7 
The terms of the’ ane enini 
did not exclude the. jurisdiction of the 
arbitrator fo entertain a: elaim for 
interest,” on the .amount.due under the 
‘contract. ! The: awardi.of the: arbitratom 
“éannot: be said: to. be. invalid.” - 


A. L Re 


ralbooys 


X 


: the point at issue, 


Relying ‘on these obéervations ` ‘of tha 
reme Court in Ashok- Construction 


pany’s case, . there hava been a 
of decisions in this’ Court’ thaé 






clined to think that on the basis of this 
clear decision, the award of interest for 
the period from the date of detention 
of the. money ‘up to the raising of the 


was tenable and’ the 
vitiated on that account, > 
8. Learned Additional ` Government 
Advocate, thereafter; sought , leave. to 
raise a further contention . which. had 
not been raised in the court below, 
namely that the arbitrator had, no jur 
isdiction at all to arbitrate and the 
award made ' was’ Hegal, inasmuch as, 
it was’ not a faint reference to’ him.” 
In support of this ‘proposition ` ‘reliance 
has been placed’ on the observations ‘of 
the Supreme’ Court in ‘Thawardas’s case 
(ATR .1955 SC 468) and ‘a Bench’: deci- 
sion of the Delhi High ioe in, Madhu- 
bala Pvt. Ltd. v. “M/s. ` ' Cinema, 
AIR 1972 Delhi 263 as a a Bench 
decision -of the Madhya Pradesh High 
Court in the case of Dilip Construction 
Có: v. Hindustan, Steel Ltd, AIR 1973 
Madh Pra 281. . The Supreme Cotirt ob- 
served in Thavwardas’s case (AIR ` 1955 
SC 468) (at pages 469-70) :— 
“A reference requires the assent of 
, both sides. If one side is not prepared 
to submit a given matter to arbitration 
when there is, an agreement between 
them that it should be referred, then 
recourse must be had to the Court under 
Section 20 of the Act and the recal- 
citrant party can then be ‘compelled to 
submit. the matter. under sub-section (4). 
In the absence of either, agreement 
by both sides about the terms of refer- 
ence, or an order of the Court under 
Section 20 (4) compelling a reference, 
the arbitrator is not vested with the 
necessary exclusive jurisdiction. 
Therefore, when. a question of law is 
unless both sides 
specifically agree to refer it and agree 
to be bound by the arbitrator’s décision, 
the jurisdiction of the Courts to set an 
arbitration right when the error is ap- 
parent on the face of the ‘award is not 
ousted. The mere fact that both parties 
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submit: ‘incidental arguments — about’ a 
point of law’ in the’ coursa ‘of the pro- 
ceedings ig not enough. ssu.” 

Relying on thee- observations of the 
Supreme Court, the ‘Delhi High Court 
iin Madhubala’s case {AIR 1972 Delhi 
263) took the view ‘that the appellant 
‘before it had assented to the terms of 
reference, In the Madhya Pradesh case 
{ATR '1973.Madh Pra 261], ‘the Court 
held (at p, 265) :-—~ 

“{i) The existence of a difference or 
dispute is an essential condition -for the 
arbitrator’s jurisdiction’ to act under an 
arbitration clause in an agreement; 

(ii) The jurisdiction of an arbitrator 
depends not upon the existenca’ of a 
claim or tha accrual of a cause of ac- 
tion, but upon tha existence of a dis- 
pute, A dispute implies an assertion of 
aright by one party and repudiation 
thereof by anothery 

ii} A failure to pay is not a differ- 
ence, and the mere fact that a party 
could not or would not pay does not 

in itself amount to a dispute unless the- 

eae: who chooses not to pay raises a 
point of controversy regarding, for in- 
stance, the -basis- of payment’ or the 
time or manner of payment.” : 
The Court referred to a later feudoa 
of the Supreme Court in .the case of 
Khardah Co, Ltd. v, Raymon and’ Co. 
(India) Pvt. Ltd., AIR 1962 -SC 1810. 
where it ‘was observed (at parea 1815- 
16) se -`> 

Sie But what confers jurisdiction on 
the sebitnaions to hear and decide a 
dispute is an arbitration agreement as 
defined in Section 2 (a) of the Arbitra- 
tion ~Act,. and. where there is no such 
agreemerit, there | is an initial want of 
jurisdiction which cannot be cured by 
acquiescence. If may also be mention- 
ed that the decision in (1860) 30 LJ 
Bcy 10 has been understood ‘as an au- 
thority for the position that when one 
of the parties to the submission is: under 
a disability that. will not: be.a grọund 
on which , the other party, can dispute 
the award if he was aware-of it. Vide 
Russel on Arbitration, 16th,. Edition, 


After ‘quoting . from the Supreme Court. 
the Madhya Pradesh High Court. pro- 
ceeded to say (at p. 267) :-— 

“When the respondent was not will- 
ing to join in the ‘submission, the re- 
medy of the appellant lay by: way of 
an application under ‘Section. 20 of the 
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and support for this observation was . 
‘drawn from Thawardas’s case. 


In the instant case, there | was an 
arbitration’ clause. An arbitrator was 
appointed to handle the dispute. Both 


parties were before this Court! on an 
earlier occasion when the rbitrator 
was substituted. Before the arbitrator 
both parties participated in the delibera- 
tions, They jointly applied for extension 
of time, as the award was not ready with- 
in four months from the date 
ence. A counter claim was rais 
























{the arbitrator. In these circum 
Go not think, i 
priate to entertain the 
learned Additional Government 


On the other hand, the 
decision of this Court 
Union of India v. 


decision of the Patna High Cou 
case of M/s. Bokaro and Ramgu 
v. Dr. Prasun Kumar. AIR 1968 
(FB) should be applied and the 


raising such a contention. 


$. - All the objections raised lagainst 
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R. N. MISRA, C. J. 
Executive Engineer, R. E. Division, 
Dhenkanal and 
J. C. Budharaj, Respondent. 
Misc. Appeals Nos. 29, 30 and | 62 of 
1981. D/- 7-5-1981.* ` 
(A) Arbitration Act (10 of 19 
tion 37 — Limitation Act (1963), 
tion 12 — Period of limitation — 
starts running. 


*From orders of S. K. Satpathy. 
J.. Bhubaneshwar, D/- 14-1 
. 13-11-1980 and 16- 12-1980. 
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Executive Engineer, |R. E. D:vn., Dhenkanal v. J. C.. Budhara} 


. ment ' 


another, Appellants v: . 


A.I. R. 


- ed into and he was .not offered - pay- 
according to. his satisfaction. 
Though the work was completed ear- 
lier final measurements had not been 
effected for many years and when the 
public officers took -measurement which 
was not to the satisfaction of .the con- 
tractor, dispute arose. There can be no 
doubt that dispute would arise in these 
cases when final. measurement was done 
and contractor’s claims were not being 
admitted into. In fact. the dispute arose 


in relation to the work done which was 


not being reflected in the final measure- 
ment. That being the position the claim 
could be barred by limitation. 
(Para 4) 
(B) Arbitration Act (10 of 1940), Sec- 
ton 13 — Award of interest on the 
claim — Arbitrator empowered to grant. 
Case law discussed. (Para 6) 


(C) Arbitration Act (10 of 1940), Sec- 
tions 3 and 30 — Party participating in 
arbitration proceedings by filing coun- 
ter producing material ete. — Cannot 
challenge validity of reference to arbi- 
tration. AIR 1981 Orissa 166 and AIR 
1968 Pat 150 (FB), Rel. on. (Para 7) 
Cases Referred: Chronological — Paras 


. AIR 1981 Orissa 166 7 


AIR 1972 SC 1507 6 
(1971) 3 SCC 66 6 
(1971) 2 Cut WR 524 6 
AIR 1968 Pat 150 (FB) 7 
AIR 1967 SC 1030 6 
AIR 1967 SC 1032 6 
AIR 1961 SC 908 | 6 
AIR 1960 SC 307 6 
AIR 1955 SC 468 . 2. 6 
AIR 1951 Pat 201 6 
AIR 1938 PC 67:1938 All LJ 169 6 

Addl. Govt. Advocate. for Appellants: 
G. Rath. for Respondent. 

JUDGMENT :— Each of these appeals 
is. filed by the State under Section 39 


of the Arbitration Act challenging the | 


order of the learned Subordinate Judge, 
Bhubaneswar, making an award rule of 
the court under Section 17 of the Act 
after overruling the objections thereto. 
The respondent-contractor is common to 
all the appeals. Common questions of 
law and fact arise in all these appeals, 
yet for convenience. the facts of each 


case are summarized in brief before the 


contentions raised by ‘counsel would be 
noticed : 

M. A. 62 of 1981-:— The work . was 
for improvement of the National High- 
way No.5 running ‘between | Cuttack 


J 


1981 Executive’ Engineer, R. E Divn., 
and Bihar border within the Baitarani 


Range. Contract "No. 182 F-2 of 1965-66 ` 


was entered into between the parties, 
Under it the last running bill was paid 
on 1-3-1967, Final payment has not 
been made as the contractor did not 


accept the measurement and the figures. 


reached by the departmental. officers, 
Dispute arose over that question which 
at the instance of the contractor the 
Chief Engineer referred to the arbitra- 
tion of Sri J. Behera, Superintending 
Engineer under the arbitration clause. 
The Arbitrator heard parties, examined 
the claims with reference to the docu- 
ments produced and ultimately came to 
hold that the contractor was entitled to 
payment of Rs. 1,17,877/-. The objec- 
tions filed against the award have been 
overruled and the award has been made 
a decree of the‘ court. 


M. As, 29 and 30 of 1981 :— The con- 
tractor undertook construction of Joda- 
badia Minor Irrigation Project on be- 
half of the State, but two separate con- 
tracts were entered into between the 
parties — one being 19 F-2 of 1971-72 
and the other being 97 F-2 of 1974-75. 
The subject matter of Miscellaneous Ap- 
peal No. 29 of 1981 is the award in the 
dispute arising out of contract No. 19 
while the subject matter of Miscellane- 
ous Appeal No. 30 of 1981 relates to 
contract No. 97. In regard to contract 
No. 19. the work was over by 1-8- 
1974, The dispute arose as to final 
measurement and when the contractor 
did not accept the calculations of the 
department the matter was referred at 
his instance in terms of the arbitration 
clause for arbitration of Sri S. N. Sinha, 
Superintending Engineer. The Arbitra- 
tor after hearing parties and looking 
into the documents produced before him 
determined the dues of the contractor 
at Rs. 12,59,069.21, 


In the dispute relating to contract No. 
97, the work was completed on 15-8- 
1975 but final payment had also not 
been made as dispute arose as to the 
quantum of work done and upon notice 
by the contractor in January. 1979. Sri 
S. N. Sinha, Superintending Engineer, 
was appointed as arbitrator to adjudi- 
cate the dispute. The Arbitrator after 
hearing parties ultimately gave an 
award for Rs. 7,85,200.85 with interest. 


_ 2 Learned Additional Government 
Advocate has raised “five 


Dhenkanal” v. J; C. Budharaj 


-each item of claim and 


“contentions 


against the order of the learned Sua 


ordinate Judge. They: are — 


(i) The claim was barred by limi- 
tation and the arbitrator had no juris- 
diction to entertain he claim. Limita- 
tion had been pleaded but the arbitra- 
tor omitted to deal with the question 
specifically and ‘the Subordinate Judge 
went wrong in noticing the contention 
but not accepting it; 


(ii) In regard to the extra. work done 
which really forms the main founda- 
tion for the claim laid before the arbi- 
trator, there was no agreement nor was 
there an arbitration clause. Therefore. 
those disputes were not referable to 
arbitration; . Se 

(iii) Grant of extra claim on the 
ground of labour charges was beyond 
the arbitrator’s powers and in respect 
of such items, there was another clause 
independent of clause 23, namely, 
Clause 11 where the decision of the 
named authority was final and there 
was no scope for arbitration of such 
disputes; 

(iv) The arbitrator had no power to 
direct payment of interest either prior 
to the period of reference or during the 
pendency of the reference, as the claim 
for interest in the instant cases was not 
covered by the four propositions indi- 
cated in the case of Thawardas Pheru- 
mal v. Union of India, AIR 1955 SC 
468: and ` 


(v) There was no valid reference at 
all. inasmuch as though an arbitrator 
had been appointed, the points of dis- 
pute had not been agreed upon by both 
sides and joint reference has not been 
made for such-or any dispute. 


3. Admittedly, none of these awards 
is a reasoned one. The arbitrator has 
quantified under specific heads the claim 
admissible to the contractor and no rea- 
son has been indicated either for the 
grant or for withholding of the claim 
under any particular head. In the body 
of the award of the first two appeals 
(M. As. 29 and 30 of 1981). the Arbitra- 
tor has said :— 


“On perusal of all documents and 
keeping in view the arguments by both 
parties, I hereby give my Award on 

append it as 
Annexure-I...... 3 a Ge 
What ‘exactly are the documents which 
the arbitrator took into account have 
not been specified. Eyen. the agreement 
is not a part of the award, It is settled 
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174 Or. Executive Engineer, | 


position. of law that unless ‘be an 
error apparent en the face of |the re 
cord in an award, the court | has no 
jurisdiction to interfere with if, In this 
background, I proceed - fo 
specific Poechos iain 





ctor’s claims were not accepted 
and he was not offered 


_fwork in respect of Miscell 


completed either in 1974 or 1975 and 
the work in Miscellaneous Ap No. 62 
of 1981 was completed as early 1967, 


or so, final ‘measurements had not been 
effected for many years and when the 
public officers took measuremen which 
was not to’ the satisfaction of the 
contractor, dispute arose. There jcan be 
no doubt that dispute would se in 
these cases when final measurement was 
done and plaintiff's claims were not 


being admitted in toto. In fact. i we 
of these cases, as rightly stated Ibs y Mr. 
Rath for the contractor, the ute 
arose in relation to the work. done 
which was not being . reflected |in the 


final measurement: That being the pasi- 
tion, in none of these cases the | claim 
could be barred by limitation. | There 
could be some force in the stan 
by learned Additional Gove 
Advocate that these were cases 
possibly the claim was then ore 
Such a contention had not been 










at any stage before. Within the plea of 
limitation, ‘the contention t the 
claims were premature cannot con- 


tained. The arbitration clause is| wide 
enough to cover any dispute relating to 
the work done and a dispute relating to 
the quantum of work done or the mea- 
surement of the work completed 
could come’within the ambit of the 
arbitration clause. That being the-posi- 
tion, I do not think. there is any force 
at all in the contention of learned | Addi- 
tional Government Advocate thaf -the 
claim in each of these case was barred 


by limitation. The first contention must, 


therefore, fail. 


5. Contentions (D and’ y:— I 
shall now deal with ‘the next two con- 
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fentions together, namely the payment 
for the extra work ag also extra. cost of 
Iabour. So far as these items are conr 
cerned, there is nothing in the award 
from which it can be shown that the 
arbitrator committed: an’ illegality in 
allowing these ‘claims, Admittedly, ‘the 
entire dispute had been referred fo the 
arbitrator and the scope of dispute 
which can be raised was in the arbitra- 
tion clause itself. When the ambit of 
disputes - cognisable by the: arbitrator 
has been specified in the arbitration 
clause and an arbitrator is- appointed 
for deciding the dispute relating to the 
work, the dispute before the arbitrator 
is in its comprehensive form, 


Extra work is indeed.. supplemental 
work. As already indicated, the job 
undertaken in each of these cases was 
a specified one, Certain things were sti- 
pulated, certain other things were under- 
taken by the contractor: as ` desired or 
required by the departmental auth- 
orities. There is no dispute that these 
extra works were by way of supple- 
menting ‘the main work. When such is 
the position: the: supplementary ` work 
must be taken- as a part of the main 
work and the arbitration clause would 
ordinarily apply to disputes rélating to 
such extra work being supplementary 
to the main work. Therefore, the con- 
tention of learned Additional .Govern- 
ment Advocate that for extra: work the 
arbitration clause does not apply and 
the extra work is not arbitrable has no 
force. 


In regard to the payment for extra 
cost of labour, there is really no mate- 
rial at all with reference to which the 
award can be doubted, That argument 
must, therefore, fail. 


6. Contention No. fiv):— Next comes. 
the question of payment of - interest.. 
Learned Additional Government Advo- 
cate relied upon the- observations of 
Bose. J, in Thawardas’s case (AIR 1955 


-SC 468) to the following effect (at pages 


477-78) — 


"The Interest Act, 1839 applies as 


interest is not otherwise payable by law, 
in this kind of case (see B.N. Rly. Co. 
v. Ruttanji Ramji, AIR 1938 PC 67), 
but even if it be assumed that an arbi- 


trator is a Court within the meaning. 


of that Act, (a fact that by no ‘means 
appears to be the case); the following 
among other conditions must be fulfill- 


1981 , 


ed before interest.. ean. be. awarded 
under the Act: 

(1) there must be a debi. ora sum 
certain; ’ >: be 

2) - st aust’ be payable. ata certain 
time or otherwise: -. 

(3) these debts or sums must Ka pay~ 
able by virtue of some written ‘contract 
at a‘certain time: 


'(4) there must have been a denina: 


interest will be 
the de- 


in writing stating that 
demanded from the date o, 
mand > ` 

Not one of these. emas is present, so 


the arbitrator’ erred in law in thinking - 


that he had: the power ‘to allow interest 
simply because he. thought’ uF Smg 
was- reasonable, v *-. 

It -was Sugsested that at east ate 
from the date of :suit could be awarded 
on the analogy. of Section 34 of -the 
Civil Procedtire Code, 1808. But Sec- 
tion 34 does not apply because an arbi- 
trator is not a court within the mean- 
ing of the Code nor. does the Code-ap- 
ply to arbitrators, and, but for Section 
34. even a Court would nof- have the 
power fo give interest after fhe suit. 
This was, therefore, also rightly struck 
out from the award,” 

The correctness of these Sheervations of 
Bose, J, was first doubted by the Sur- 
reme Court in the case of Ch A Ct, 
Nachiappa Chettiar v, Cè A, Ct Subra- 
maniam Chettiar, AIR 1960 SC 307, In 
Paragraph 44 of tha Gudgment," the 
Court pointed out: =" 

"U4. Dealing with the eontention 
that the arbitrators could not have 


i awarded interest in. such a case Bose J. 


set out four. eonditions. which ‘must be 
satisfied before interest can be awarded 
undér the Interest Act, and observed 
that none of them was. present `; ‘in, the 
case; and. so he concluded ‘that ‘the 
arbitrator had no power to allow inter- 
est simply’ because he thought that the 
payment was reasonable, The alternative 
argument urged before. ‘this. ‘Court that 
interest could be awarded under Sec 


tion 34 of the Code of Civil Procedure, - 


1908, was also repelled on the ground 
that the arbitrator is not a court 
within -the meaning of the Code nor 
does the. Code apply fo arbitrators. -. Mr, 
Viswanatha Sastri- relies upon these 
observations ‘and ‘contended that’ in no 
case can the arbitrators award interest, 
It is opèn‘ to- doubt: whether the obser- 
vations on which’ Mr. 'Viswanatha--Sastri 
relies support or were intended: fo ley 


“ 
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down such a broad and Se pro- 
position,......” 


_ Doubt: “was again eee = ‘the 
Court ‘in the ease of Satinder Singh v. 
Umrao Singh, ATR 1961.SC 968, when 
the ‘Court ‘observed ™ (at p916):— á : 


Va Bose, J., who- spoke for the 
Court “has set four conditions which 
must be fulfilled before interest can be 
awarded under Interest Act of 1839, 
and observed that not one of those was 
present in the © case with which the 
Court was concerned. That is why it 
was held that the arbitrator had erred in 
law in thinking that he had the power to 
allow interest simply because he thought 
the demand was ` reasonable, Having 
come to this "conclusion the learned 
Judge proceeded to make certain obser- 
vations in respect of the applicabitity 
of Section ‘84 of the Code of Civil Pro- 
cedure. He added that Section 34 does 
not apply because the arbitrator is not 
a Court within the meaning of the 
Code. nor does the Code apply to arbi- 


‘trators,; and but for Section 34 even a 


Court would not have the power to 
give’ interest after the suit. These 
observations were considered by this 
Court in ‘Nachiappa Chettiar v. Subra- 
mmaniam ’ Chettiar, (1960) 2 SCR 209: 
(AIR 1960 SC’ 307), and it was pointed 
out that they “were obviously not iù 
tended to lay down’ any broad and 
unqualified © proposition ike the one 
which is urged before us by Mr. Gopal 
Singh in the present appeal.” 
In the case ‘of Firm Madanlal Roshau- 
lal. Mahajan v. Hukumchand Mills Ltd., 
Indore, AIR 1967 SC 1030, the observa- 
tions of ‘Bose. J. ‘again came for cons 
deration. After quoting the relevant 
paragraph, “from the Judgment of Bose, 
a. the Court ‚pointed out: (at p. 1032) 
‘These . observations divorced from 
their context, Jend colour to the argu- 
ment that the arbitrator has’ no power 
to -award pendente lite interest, But. 
in: later cases.. this Court has pointed 
out that the observations in Thawardas’s 
ease, (1955).2 SCR’ 48: (ATR 1955 SC 
488), were nof intended to Iay down 
such a broad and wmanualified. proposition 
see Nachiappa Chettiar v, Subramaniam 
Chettiar, (1960) 2 SCR 209 at 238 : (AIR 
1960 SC 307 at m 326}. Satinder 
Singh y,, Devas Singh, (19613 3 SCR 
676 at p, © : (ATR 1961 SC 908 at. 916). 
The relevant facts’ regarding the-'claim 
‘for’ inderest’ in “Thawardas's. -cas (1955) 
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2 SCR 48: (AIR 1935 SC. 468), will 
be found at pp. 64 to 66 of the Report 
(SCR) :-(at pp. 477 to 478 of ATR) and 
in. Paras 2, 17 and 24 of the iv udgment 
of the Patna High Court reported in 
Union of India v:. Premchand | Satram 
Das. AIR 1951 Pat 201 at DP. 04-205. 
The arbitrator awarded interest | on un- 
liquidated . damages for a period before 
the reference to arbitration and also 
for a period subsequent to the eference. 
The High Court set aside the award re- 
garding .interest on the. ground that 
the claim for. interest was not referred 
to arbitration and the arbitrator) had no 
jurisdiction to entertain the claim. ‘In 
this Court. -counsel for the claimant con- 
tended -that the arbitrator had| statu- 
tory power under the Interest} Act of 
1839 to award the interest and,| in any 
event, he had power to award | interest 
during the pendency of the arbitration 


proceedings under Section 34 of the 
Code of Civil Procedure, 1908. Bose. J. 
rejected this contention. It will be no- 


ticed that the judgment of this Court 
in -. Thawardas’s ` case (1955) SCR 
48 : (AIR 1955 SC 468). silent 
on the question whether the ar- 
bitrator can award interest during the 
pendency of arbitration proceedings if 
the. claim. regarding interest is jreferred 
to arbitration. In the present pase, all 
the disputes in the suit were jreferred 
to the arbitrator for his décisiọn. One 
of the disputes in the suit was whether 
the respondent was entitled to pendente 
lite interest. The arbitrator could de- 
cide the dispute and he could award 
pendente lite interest ‘just as ja Court 
could do so under Section 34 of the 
Code of Civil Procedure. Though, in 
terms, Section 34 of che Code] of Civil 
Procedure does not apply to arbitrations, 
it was an implied term of the reference 
in the suit that the arbitrator; would 
decide the dispute according to|law P 
would give such relief with regard 

pendente lite interest as th ee 
could give if it decided the | dispute. 
This power of the arbitrator as not 
fettered either by the arbitratidn agree- 





ment or by the Arbitration Act, 1940... 
- The. same question was agai examin- 
ed in a decision of the same y in the 


case of Union - of India v. Bungo | Steel 
Furniture Private Ltd., AIR 1987 SC 


1032. After duoting -the relevant: para- - 


A. I R. 


graph from Thawardas’ Ss 
swami, J. pointed out : 


“This passage supports the argument - 
of the appellant that interest, cannot be 
awarded by the arbitrator after. the 
date of the award but in later cases it 
has been pointed out by this Court that 


the observations of Bose. J. in (1955) 2- 


SCR 84: (AIR 1955 SC 468). supra. were 
not intended to lay down such a broad 
and unqualified proposition....In our opi- 
nion, the arbitrator had jurisdiction. in 
the present case, to grant interest on the 
amount of the award from the date of 
the award till the date of the decree 
granted by Mallick, J. The reason is 
that it is an implied term of the refer- 
ence that the arbitrator will decide the 
dispute according to existing law and 
give such relief with regard’ to interest 
as a Court cone Rive if it oars the 
dispute. ..,...sséecsess.. 


In the case of the State of Madhva Pra- ` 


desh v. Saith and Skelton (P) Ltd.. AIR 
1972 SC 1507. analysing the decision in 
AIR 1967 SC 1030, it was pointed out 
that from that case, it-is clear that if 
all the disputes are referred to arbitra- 
tion. the arbitrator has power to award 
interest pendente lite i. e. during the 
pendency of the arbitration proceedings, 


In the case of Ashok Construction Co. 
v. Union. of India.. (1971) 3 SCC 66, it 
has been categorically found -that a 
claim for. interest from the due date of 
the claim till the claim was laid was 
admissible. This principle has been ac- 
cepted by a . Division Bench of this 
Court in the case of State of. Orissa v., 
Govinda Choudhury, (1971) 2 Cut WR. 
524. In view of these authorities, I do 
not find any support for the contention 


‘of learned Additional Government Ad- 


vocate that in the facts of the present 
case, interest from_the due date up to 
the laying of the claim and for the 
period during which the claim was 
pending before the arbitrator could not 
be awarded.. No objection can. be raised 
to such interest. being granted. 


. T: Contention No.- (v) :— We 
now examine the last contention 
there was: no valid reference. 
tration clause clearly -indicates that 
when there be a dispute- relating to any 
of the matters indicated- therein, . the 
same: shall -be ‘referred: for. arbitration 
of :a” Superintending. Engineer unconnect- 
ed with the work to. be appointed by 


shall 
that 


case: Rama-' 
(at p. 1035) is 


+ 


-The arbi- ~ 


f 
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the Chief Engineer. In each of ‘these 
cases, the Chief Engineer made the ap- 
pointment when notice of dispute © was 
given. Both the parties appeared: before 
the arbitrator, filed- their claim ` and 
counter thereto, produced materials and 
were heard. In such circumstances, it 
becomes difficult to accept: the conten- 
tion that there was no valid reference 
to arbitration. I have decided this as- 
pect of the matter in’ the case of State 
of Orissa v. Consolidated | Construction 
Co. (Misc. Appeal No. 18 of 1981) dis- 
posed of on 28-4-1981 (reported in AIR 
1981 Orissa 166), negativing such a con~ 
tention of learned Additional Govt. 
Advocate. I have also referred to some 
of the decisions -of this Court as also a 
Full Bench decision of. the Patna. High 
Court in the case of Bokaro and Ramegur 
Ltd. v. Dr. Prasun Kumar Banerjee, 
AIR 1968 Pat 150 (FB) in support of the 
plea of estoppel. I do not think, the 
observation of the Supreme Court which 
learned Additional Government Advo- 
cate relied that this went to the very 
root of the matter and could not be 
covered by estoppel, applies to a case 
of the present type. ‘There is no force 
in that contention. 


8. All the contentions raised by 
learned Additional Government ~Advo- 
cate in support of these appeals fail. 
Accordingly, these appeals are dismis- 
sed with costs. Consolidated hearing 
fee is fixed at rupees one thousand. 


Appeals dismissed. 


+ 
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N. K. DAS AND J. K. MOHANTY, JJ. 
Kumarmoni Sa, Appellant v. Hima- 
chal Sahu and others, Respondents, 
_ A. H. ©. No. 56 of 1976, D/- 17-1- 
1981.* l 
-Civil P. C. (5 of 1908), Section 11, Ex- 
planation VIH {added by Act 104 of 
1976) — Effect of - Explanation — Court 
trying previous suit not competent to 
try subsequent suit — Want of pecu- 
niary jurisdiction —. Finding in previ- 
ous suit operates as res judicata, 


Where property in the former suit 
for redemption was a part of the pro- 
eee ECACC arna a tiaia a m e A e 


*Against judgment of R..N. Misra, J 
reported in (1976) 42 Cut LT 1225. 
HY/HY/D650/81/JJS/DVT 7s) 
> 1981 Grissa/12- XI G38 -7 7 7: 


? 


C --Kumarnioni Sa‘ wv 
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perty ‘in subsequent: suit’ for partition, 
the finding in the previous suit that the 
plaintiff who: claimed by- virtue of sale 
in his favour had acquired no right to 
the property inasmuch as the sale was 
not supported by legal necessity, though 
given by a court not competent to try- 
subsequent suit for want of pecuniary 
jurisdiction operates as res judicata. 
AIR -1955 Pepsu 3; AIR 1978 Cal 449; 
AIR 1980 Cal 181 and AIR 1980 Ker 239, 


Foll. (Paras 2, 3, 4) 
Cases Referred : Chronological Paras 
AIR 1980 Cal 181 3 
AIR 1980 Ker 230. 3 
AIR 1978 Cal 440 3 
AIR 1955 Pepsu 3. 3 


R. N. Sinha and S. N. Sinha, for Ap- 
pellant; R. C. Patnaik and P.: K. Misra, 
for Respondents, 


DAS, J.:— Plaintiff is the appellant in 
this Letters Patent Appeal against a 
reversing judgment in a suit for parti- 
tion and for allotment of the property 
claimed by the plaintiff .to have been 
purchased by him from defendant No, 1 
as Karta of the joint family consisting 
of defendants Nos. 2 and 3, 


Plaintiff claimed that defendant No. 1 
was the father of his two sons—defen- 
dants Nos. 2 and 3. The properties de- 
scribed in Schedules A and B of the 
plaintiff belonged to the joint family 
of defendants Nos. 1 to 3 and defendant 
No. 4, the wife of defendant No, 1. The 
first defendant as Karta of the joint 
family, sold the disputed properties by 
a registered sale deed dated 18-5-1963 
for Rs. 1,710/- to the plaintiff, The B 
schedule properties had been mortgaged 
with defendant No. 5 by the time of the 
sale. Therefore, defendant No. 1 put 
the plaintiff in possession of the remain- 
ing properties except those covered by 
schedule B. It was agreed at the time 
of the sale that plaintiff would pay up 
the mortgage dues of the defendants 
and redeem the property. Accordingly, 
plaintiff filed Title Suit No, 64/66 in the 
Court of the Munsif for redemption im- 
pleading all the present defendants, The 
present defendant No.-1 also joined the 
plaintiff as a co-plaintiff in the said 
suit, The learned Munsif held that the 


- Sale in favour of the plaintiff was not 


for legal necessity. Accordingly, the 
relief for redemption was not granted 
to the plaintiff but it was granted to. 
defendant No, 1 as.-.co-plaintiff.- The 
Pat gee - TE E a | ele PR 
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plaintiff filed the Ereeent suit for par- 
tition. . 


earlier decision operated: as “res saudicata 
for ‘the present. suit; that ‘the 
suit was’ barred by O. a R, 2 of 


judicata. 


The question of res qudiess : 
argued at length before .. the learned 
- lower appellate court and the |learned 
appellate Judge reversed the finding of 
the trial Court on the said isgue and 
held that the suit was not barred by res 
judicata. Defendant No, 2 came up in 
Second Appeal to this Cour . The 
' Second Appeal was allowed and it was 
held that the suit was barred by- res 
judicata. 


2. The only ait for ' Snader tion | in 
this appeal is whether the prese nt suit 


is barred by the principles ‘Of res judi- 
cata, Mr. Sinha, the’ learned jcounsel 
for the appellant, -contended : that’ the 
learned “Single Judge-has not taken- into 


consideration the fact that the |Munsiff 
who tried. the previous. war, pad. no 
pecuniary’ ` jurisdiction ‘to try:. > pre- 
sent -suit. It is not- disputed - nt çon- 
sidering the valuation of ‘both. the ‘suits; 
the Munsif who tried the.-previous* suit 


had no“jurisdiction ‘to.try the’ }present: 


suit, Sec..11: of the Civil P. C. provides 
that no court shall try any suit or. issue 
in which the matter. directly: and: sub- 
stantially in issue -has. been directly. 
and.-substantially in issue in: a| former 
suit between the- same parties, or be- 
tween: parties ‘under whom ''they|or ‘any 
of them claim, litigating under.the same 
title, in a ‘Court: competent to: try ‘such 
subsequent suit or the suit: in) - which 
such issue has been -subsequently: rais- 
> ed, and has.been heard ‘and fing lly tides _ 
‘cided by such Court: The..:/learned ` 
counsel for the appellant states \-that 
the previous suit was in respect of. only 
the properties. put under. - uctuary: 
mortgage, . but: the- -claim - in the present 
suit is for partition- in `: respect: of. -proz 
perties ` including . the: properties f «the 
former’ suit: and according to. the’ valua- 
tion of both: the- suits, ‘the:.. Cour who 
tried the former’ suit:. was not: ::com~ 


petent .to try the subsequent . luit Ta 
n-, 
me: and. 


want. of. pecuniary : jurisdiction 
dotibtedly,.:the -parties are the sa 
the property in - a in thei former 


A.L R. 


suit was a part of the. properties claim- 
ed in; the present suit. - The former 
suit was. a. suit for redemption and in 
that suit it was. held. that the present 
plaintiff, who claimed. by virtue. of a sale 
in his, favour. had. acquired. no, right to 
the property, inasmuch as the sale was 
not supported by legal necessity. .The 
present . suit is for. partition. of proper- 
ties including the properties which were 
the subject-matter in the suit for re- 
demption. The finding that the . plaintiff 
has no. right to the. properties involved 
in the previous suit was concluded. By 
virtue of sale in his | favour, the, plain- 
tif. has claimed. partition of those pro- 
perties as well as other properties in the 
présent suit. As it has been held in the 
previous suit that. ‘the plaintiff has ac- 
quired. no right to. property, it is con- 
tended, by the contesting defendant that 
by the virtue of the finding in the pre- 
vious’ suit, the claim of the. Plaintiff for 
partition in. the present suit is barred 
by principles, of ` res ‘judicata. 


3. It is also not disputed that if it is 
held that the present. suit is barred by . 
principles of res” judigata, there is no 
necessity of. giving any. finding on .other 
matters arising in the the suit. By re- 
cent amendment of the Civil P. C., Ex- 
planation VIO -has: been: added to Sec- 
tion 11, which ‘runs as follows: Ea 


“An issue “heard and finally’ decided 
by a Court of limited jurisdiction, com- 
petent’ to decide stich issue, shall ope> 
rate as res judicata in a subsequent 
suit, notwithstanding that such Court 
of limited jurisdiction was not compe- 
tent to try such “subsequent suit or the 
suit in which sich ` issue -has been sub- 
sequently raised.” . ` 


It is contended by-the: earned ' wow 
for the respondents ` ‘that the previous 
position. was that the decision of a Court 
trying a previous suit will not operate- 
as res judicata if .it,.was not competent to 
oP the o ‘suit, but by. virtue 
- the bar . has been 


re ne a 


suits, . 

geen. oe Ar Court may: be- limit- 
ed either locally, or personally, or. as _ 
to amount? or as to 'the character of the 


. questions to bé* determined (seé. Dalmia 


Dadri. Cement Co, Ltd, V.: omn oÈ 
Ihcome-tax, “AIR. 1955, ‘Pepsu,. 8), `- 
This. question- ‘came ` up - for pee eee 
tion before a Division. Bench of the 
Calcutta High Court in Nabin Majhi v 


1981 - Kumarmoni Sav. 
Tela Majhi, AIR 1978--Cal 440,: > wherein 
it was held: (at p."442):— 


“An explanation to a elon is pri- 
marily meant for explaining the section 
itself. In order to ascertain the true 
meaning of the Explanation VII, it has 
to be read along with the provision of 
the section and not dehors it, Section 11 
retains the condition | for. the applicabi- 
lity of res judicata, that the former 
Court must be- competent to By the- 
subsequent suit, o 


‘Therefore, Explanation VIN angat be 
interpreted as dispensing with that con” 
dition. 


: The expression “a Court of limited 
jurisdiction” ` occurring in Explanation 
VIN means Courts. other ‘than the ordi- 
nary Civil Courts.’ These’ Courts are 
Revenue Courts, Land Acquisition 
Courts, ‘Administrative Courts, Insol- 
vency Courts, Guardianship Courts, Pro- 
bate Courts etc. These Courts are to try 
certain specific matters and in that 
sense they may be said-to be Courts of 
limited jurisdiction. These Courts are 
also Courts of. exclusive- jurisdiction- in 
respect of the’ matters they are to try. 
The decisions of-such Courts- operated 
as res judicata in subsequent suits not 
by virtue of ‘Section -11 but : on -the 
general principles of rés judicata. - By 
enacting Explanation VIH, the legis- 
lature brought the decisions of such 
Courts within :the purview ‘of Section 11. 
In other words, it-is not ‘necessary: not 
to apply the general principles of rés 
judicata, .- but in view of Explanation 
VIO the decisions of the Courts of limi- 
ted jurisdiction or exclusive jurisdic- 
tion will operate as res judicata in sub- 
sequent suits under Section 11.. The 
general principles of reg judicata would 
apply where the former proceeding is 
not a suit but Section 11:-would‘ only 
apply where the. two proceedings are 
suits.” 

This ' was again followed” in® a! “angie 
Judge. decision of the Calcutta High 
Court in Promode Ranjan. Banerjee v., 
Nirapada Mondal, AIR 1980 Cal 181. 
The ‘single Judge only held that there 
was a decision of the Division Bench’-of 


that Court and He was bound by that 


decision, 


A Division Bench of the Kerala High 
Court considered this question: in 
P. V. N. Devoki Amma. v. P. V. N. Kunhi 
Raman- Nair, AIR 1980 Ker 230, and it 
was held therein (at p. 232) :— 


“as connoting -ohly- courts other 
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-^ The Parliaments": ‘object. in introduc- 
‘ing Explanation VII was to remove the 
anomaly and to render the principle of 


res judicata more effective by providing 


‘that -the ‘prior decision. rendered on the 


issue -concerned by a court of limited 
jurisdiction competent to decide such 
issue ‘shall’ operate as res judicata in a 
subsequent » suit notwithstanding that 
such court of limited jurisdiction was 
not :-competent to try such subsequent 
suit,-In such case it cannot be said that 
the expression “court of limited juris- 
diction’ signifies courts” other than ordi- 
nary courts of civil judicature such’ as 
revenue courts,» land acquisition ‘courts, 
insolvency courts, probate ` courts © etc. 
The ‘expression’ ta > Court of ~ limited 


i jurisdiction” is wide enough to include 


a Court whose jurisdiction is subject to 
a’ pecuniary limitation . and it will not 
be. right to interpret the said expression 
than 
ordinary Civil Courts: Sucha narrow 
and ‘restricted interpretation is not war- 
ranted by the words used by the` Par- 
liament:. The object and purpose under- 
lying the ‘introduction of . Explana- 
tion VII was much wide, namely, to 
render, the principle. of res judicata 
fully effective so -that issues heard and 
finally -decided between the parties to 
an action by any Court competent to 
decide such, issues should not be allow- 
ed to be reagitated by such parties or 
persons claiming through them in a sub- 
sequent litigation. |57. 

Itis true:.that while adding Explana- 
tion VIII Parliament: has. -not . deleted 
from the main body of the: section the 
words “in -a Court competent to try, 
such subsequent suit or the suit in 
which such issue has been subsequently 
raised”. The retention of these words in 
the main body. of the section does ~pro- 
vide room for. the areumeyt that only a 
restricted’ interpretation’ should, be given 
to Explanation ` VIII’ “The correct mode 
of - intérpretation is to read the -section 
in combination and harmony with Ex- 
planation VII. The result that flows 
from such an interpretation is ‘that a 
decision on an issue heard and ` finally 
decided by a Court of limited jurisdic- 
tion. (which expression will: include a 
Court of limited. pécuniary jurisdiction) 
will operate as res judicata in a subse- 
quent suit notwithstanding’. that such 
Court ‘of limited jurisdiction’ was” not 
competent to try_ such ‘subgequent suit.” 

4. It would thus be seen that. the 
Calcutta High Court is of the view thatl 
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those cases.which were being tried ‘by 
‘jother tribunals and revenue courts etc. 
would operate as res judicata ir- 
respective of the question whether those 
courts have or have not jurisdiction -to 
try the subsequent suits, The] Kerala 
High Court has assigned reasons and 
juristic principles behind the amend- 
ment. The amendment is purported to 
avoid multiplicity of suits. and iif one 
person goes on adding some property 
and increasing the value of the property 
from time to time by «instituting suits 
one after the other, he can deliberately 
avoid the decision which was | against 
him to operate as res judicata,| There 
should be an end to the matter and 
multiplicity 
avoided. We are impressed th the 
reasons given by the Kerala High Court. 


On the aforesaid analysis, our |conclu- 
sion is that the finding of the; Munsif 
in the previous suit operates as res judi- 
cata in the present suit and as such we 
agree with the conclusion arrived at by 
the learned single Judge. 


5. The appeal is, accordingly, dis- 
missed, but in the circumstances| of the 
case there will be no order as td costs, 

J. K. MOHANTY, J.:— I agree. 


Appeal dismissed. 
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- R. N. MISRA, €. J. 

P. K. MOHANTY, J. 

Vysyaraju'’ Badarinarayana 

Raju, Petitioner v. State of 
others, Respondents. 

Original Jurn. Case No. 577 

D/- 15-7-1981. 


Notification by State Gover 
Compliance, (Orissa General Clauses Act 
(1 of 1937), S..2 (26) and (28).) 

The petitioner was a registered money 
lender. In. exercise of power under Sec- 
tion 18-B (1) as amended the State Gov- 
ernment issued notification which was 
published in Gazette dated 15710-1975 
requiring the money lenders to produce 
their records. within one month of pub- 
lication of notification. Petitioner sub- 
mitted his return to the he auth- 
ority on 10-12-1975 and the authority 
after perusing the return on 12412-1975. 
required the petitioner to produce his 
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y as Raju v: ‘State `` 


of litigations should be. 
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records and accounts before the ~Nizarat . 
Officer - for a preliminary ‘check. The 
Nizarat Officer furnished his report 
pointing out defects and the’ specified 
authority on 18-5-1976, passed an order 
that the petitioner was‘ not entitled to` 
a declaration prescribed under Sec 18-B 
(2) of the Act and that the transactions 
stand liquidated as regards the Civil 
Courts’ jurisdiction. A similar notifica- 
tion of the State Government was pub- 
lished in Gazette dated 17-7-1976. Peti- 
tioner was in jail custody with effect 
from 19-8-1976 and his son offered to 
produce the accounts to the specified 
authority on 14-8-1976, 


Held, that the accounts of -the peti- 
tioner up to November, 1975 were be- 
fore the specified authority though in 
terms of the first notification they had 
been filed beyond time and in view of 
the steps taken by his son it could not 
be said that the accounts up to Novem- 
ber, 1975 were not before the ‘specified 
authority in time, (Para 2) 


“Month” has been defined in Section 2 
of the Orissa General Clauses Act ta 
mean a month reckoned according -to 
the British calendar, Section 2 (28) de- 
fines ‘notification’ to mean a notification 
in the Gazette. In view of these provi- . 
sions and the fact that the second noti- 
fication was publised in the State Ga- 
zette on 17th July, 1976, compliance:. 
made within a month from the date: of | 
the publication of the notification would’ 
be appropriate and in accordance with 
law. (Para 2) 

Section 18-B (1) of the ‘Act vests auth- 
ority in the State Government to notify 
from time to time, It was opén to the 
State Government to restrict the opera- 
tion of the second . notification to trans- 
actions after the first notification.. In 
the second notification, there is no indi- 
cation of any such restriction. In the 
absence of such restriction, it cannot be 
assumed, by the appellate authority, 
that the State Government intended the 
second notification to cover transactions 
of money-lending which took place 
after the date of the first notification. It 
is true that unless there be compliance 
with sub-section (2), in view of the 
mandate in sub-section (8), no court 
would entertain any claim and if there 
be no notification by the State Govern- 
ment and no compliance of sub-sec. (2), 
the money-lender would not be in-a 
position to take the assistance of the 
Court’ for recovery of.his loan, (Para. 2}. 
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(B) Orissa. Money: Lenders Act (3 of 
1839}, S. 18-B (as inserted in 1975) — 
Limitation Act (1963), Ss. 29 (2) and 5— 
Compliance witb notification under Sec- 


tion 18-B by money-lender — Ss. 29 (2). 


and 5 do not k — Delay cannot be 
condoned. 


Section 18-B (1) vests the State Gov- 
ernment with power to notify the date 
within which the records relating to the 
business including documents evidencing 
advance of loans are to be produced be- 
fore the specified authority. The section 
does not at all envisage any application 
to be filed. The only step contemplated 
by sub-section (1) is that the money- 
lender shall produce before the specified 
authority all the records relating to the 
business including documents evidencing 
advance of loans. The requirement un- 
der sub-section (1) of Section 18-B not 
being in relation to filing of suits, ap- 
peals or applications, sub-section (2) of 
Section 29 of the Limitation Act does 
not cover such a case. Therefore delay 
cannot be condoned by invoking Sec. 5 
of the Limitation Act. (Para 3) 


Section 29 (2) of the Act of 1963 is 
different from the corresponding provi- 
sion of the earlier Act of 1908. The new 
Act extends the application of provisions 
of Sections 4 to 24 unless there be ex- 
clusion in the special Act while the old 
Act required specified provisions to make 
these sections SPRUTADE to the special 
Act. (Para 3) 
Cases Referred : Chronological Paras 
1975 Tax LR 2075: .41 Cut LT 297 3 
AIR 1974 SC 480 3 
AIR 1942 All 429: 

(FB) 

R. -Mohanty and B, R. Rao, for Peti- 
tioner; D. P. Mohapatra, Add!. Govt. 
Advocate and S. C. Roy, for Respon- 


1942 AN LJ 592 
3 


dents. 
MISRA, C, J.:— This application un- 
der Article 226 of the Constitution of 


India seeks to assail the order passed 
by the authority specified under Sec- 
tion 18-B of the Orissa Money Lenders 
Act, 1939 (opposite party No. 3) as af- 
firmed in appeal by the authority speci- 
fied under sub-section (6) thereof (oppo- 


site party No, 2). 


"2. Petitioner is a registered money- 
lender under the provisions of the 
Orissa Money Lenders Act (hereinafter 
referred to as the ‘Act’) carrying on bu- 
siness in Berhampur area within the dis- 
thict of Ganjam and in his certificate: of 
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registration bearing. No. 40 of 1973. the 
amount specified was. Rs. 13,25, 000/-. 


The original Act. underwent an amend- 


ment and by Orissa Act 54 of 1975, 
Section 18-B was inserted into the sta- 
tute. As far as relevant that section 
provided :— 


“(1) The State Government may, from 
time to time, by notification, require 
the money lenders or money lenders be- 
longing to any class of carrying on 
business in any local area, to produce 
hefore such authority and by such date 
as may be specified in the said notifica- 
tion, all records relating to their busi- 
ness including documents evidencing ad- 
vance of loans. 

(2) The authority specified in the noti- 
fication referred to in sub-section (1) 
shall scrutinize the documents with a 
view to determining if the transactions 
exceed the amount for which the 
money lender has obtained the registra- 
tion certificate and shall, after giving 
the money lender a reasonable opportu- 
nity of being heard, pass an order de- 
claring the particulars of transactions 
that are within the amount specified in 
the said certificate. 

(5) An order made under sub-sec, (2) 
ET shall forthwith be communicated 
to the concerned money lender by the 
authority who ‘has made the order. 


(6) Any person aggrieved by an order 
passed under sub-section (2)...........may, 
within one month from the date of 
communication of the said order, prefer 
an appeal before such authority as may | 
be specified in the notification referred 
to in sub-section (1). 

(7) An order passed under sub-sec. (2) 
seaiedaacze: shall, subject to the order passed 
in an appeal, if any, be final and shall 
not be called in question in any Court.” ` 
In exercise of powers under sub-sec. (1), 
the State Government issued a notifica- 
tion’ dated 11th October 1975, which was 
published in the Orissa Gazette in an 
extraordinary issue dated October 15. 
1975. The notification was to the follow- 
ing effect :— 


“S. R. O, No. 776/75 — The State Gov- 
ernment in exercise of the powers con- 
ferred by Section 18-B of the Orissa 
Money Lenders Act, 1939 as amended by 
the Orissa Money Lenders (Amendment) 
Ordinance, 1975, do hereby direct that all 
registered money lenders carrying on 
business in Berhampur Tahsil of Ganjam 
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‘district shall produce the records relating 
to ` thėit business. including documents 
evidencing advance of loans to the. Sub- 
Divisional Officer, ee 


of this notification, - 


Appeal against any order 
ae Sub-Divisional Officer, - 


‘the Collector, : Ganjam.” . 


Petitioner submitted his ret . the 
specified authority on. 10-12-1975. ; and 
the authority after perusing the return 


mer pointing : out | 
- Ispecified ..authority after adjo 
matter. pe time to time ulti 


Tender 
return a the . 
money-lending” within | 


‘transactions rol 
the 


declaration . prescribed under 
. (2) -of OQ: M. L. Act, 1975. In 


the. money-lender. . Case” closed.’ 
The State - ‘Government issued another 


notification 

money-lenders . 
the Tahsil areas speed in columr 
to produce records relating Ae 


der 
as _Annexure-l. 


1976, and - “his son _representing ‘the 
family ‘on ` whose ‘behalf the’ money- 
lending licence Had. been held, | offered 


to produce the accounts to the specified 
authority - ‘on 14- 8- 1976. — . Annexu e-13 is 


. Moorty Raju v. State 


-. lender argued in, my court at 


A. LR, 


‘*. “The petitioner. has submitted a ‘list 
showing the names of his debtors. .and 
the amounts ` advanced and- outstanding 


.as was required under law as per the 


first notification ini 1975. . The account 
books. were produced for ‘examination. 
- Already a return up.to 15-11-1975 


was submitted. .The transactions there~ 


after and the return could not be- sub- 


. mitted earlier as the. petitioner has -been 


taken: into jail. custody on -10-8-1976 be- 
fore the. ‘appointed date 14-8-1976 for 
returns and. in his. absence it cannot be 
prepared.”*., 

This.. fact. hn not. been denied in ` - the 
counter- affidavit. : We must, therefore, 
proceed :on.: the - „footing that.’ the - peti- 
tioner“ within ‘one’ month:.from the 
second. “notification “had - indicated that 
his ‘accounts : up to November, 1975, 
were -already -before the specified auth- 
ority and in fact they had already been 
checked up, But the transactions beyond 
November, 1975, up-to then” had, how- 
ever, not ' been . produced before the 
specified authority in time.. 


- “Month” has been defined in Section 2 
of -the Orissa General Clauses Act to 
mean- a month reckoned according to 
the’ British calendar. Sub-section .(28) of 
the same section defines ‘notification’ to 
mean -a notification in the Gazette. In 
view of these provisions and the con- 
ceded position that the second- notifica- 
tion was published in the State Gazette 
on 17th July,. 1976,. compliance made 
within a’ month from. the date -of the 
publication of the notification would be 
appropriate: and “in ‘accordance with law. 
It is not disputed that accounts of th? 
petitioner up to November, 1975, were 
before the specified. authority thorgh in 
terms- of the first notification they had 
been filed beyond time. In view of the 
steps taken vide Annexure-]3, it cannot 
be said that the accounts up to Novem- 
ber, ' 1975,. were not before the specified. 
authority in time. 

Before the appellate authority. this 
question had been argued as would ap- 
pear from its judgment. The judgment 
indicates :— 

“The learned Advocate for the money-. 
some 
length that although-the first return was 
delayed, he has’‘filed the second return 
subsequently, and that by virtue of the 
notification dated 9-7-1976, the State. 
Government have: given one month's 
time ‘to: ‘file -returns: before- the” same 
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S..D. Os. including the S.*D’ O., Ber- 
hampur in respect’ of Berhampur tahsil 
(among other. tahsils). - To ‘this; the 
learned Advocate: “for the third party 
argued that this notification is for those 
money~lenders who did not--avail of the 
original notification of 1975°and not for 


those who had already: filed their re-- 


turns as per that notification. Be that 
as it may, ‘the -use of the’ expression 
from time to time in the first sentence 
in Section 18-B, sub-section ‘{1), clearly 
indicates that the’ State Government 
will not stop after one notification, but 
from time to time may give chances to 
the money-lenders to file their returns. 
This action ts -considered necessary un- 
der the law obviously with the intention 
of protecting the ‘loanees of the money- 
lenders from usurious practice. But 
once a notification is issued, it is incum- 
bent on the money-lenders to file re- 
turns and obtain declaration under Sec- 


tion 18-B (2) of the: Act from: the com- 


petent aur: in Tepee: of his trans- 
actions. 

If the er are not’ filed in. time, 
the said declaration will not be’ forth- 
coming as per the provisions: of Seċ- 
tion 18-B and sub-section (8) will auto- 
matically be: attracted in respect of the 
transactions which Have taken ‘place 
prior to the date of notification. A’ sub- 
sequent notification will obviously ‘give 
chance to the money-lender to filé re- 
turn of loans advanced by him between 
the two dates of the notification.” - os 


There is no. warrant for. this, view of 
the appellate authority. Section 18-B: 


(1) of Act vests authority in the State 
Government to. . notify from time.. to 
time. It was open to the State Govern- 
ment to restrict ‘the operation . of, the 
second notification to transactions after 


the. first’ notification, In the ‘second noti- 


fication, there ‘is -no ‘indication of any 


such restriction. In the ‘absence’ of" such - 
restriction, it’ cannot be- assumed, ° as has 
done’ by` the appellate authority, 


been 
that the State” Government intended ` the 


second ‘notification - to’ ‘cover’: ‘transactions 
of — money-lending - which * ‘took placé - 


after the date of'the first ' ‘notification. ' tt 
is true that’ unless ` ia be- ‘compliancé 
with sub-section: (2), 
mandate “in panna (8); - court 
would entertain any’ "clair. and “i there 
be no notification by. the ‘State Govern- 
ment?and no compliance of sub-sec. (2), 
the money-lender would not be in a 
position to take -the assistance of the 
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court - for recovery of his loan. While 
inevitably - that would’ be the’ conse- 


quencé: for- inaction, it “does: not -justify 
the conclusion of the: appellate author- 
ity thst even’ though the second: notifi- 
cation did not indicate’ the transactions 
after’ ‘the first~ notification were to be 
accounted for, such a restriction must 
be ‘implied. -In the facts of the case, 
there is no -escape “-from the position 
that. there was compliance with the 
second ` notification by intimating to the 
specified authority that the accounts up 
to November, 1975, which had already 
been produced were before the auth- 
ority and'the same might be looked in- 


to: The- specified authority as also the 
‘appellate authority have clearly gone 


wrong in refusing to take steps under 
the statute in respect of transactions up 
to- November, - 1975. 


3. “The main question that has been 
canvassed before us is whether the 
specified authority has power to con- 
done delay by extending the limitation 
when moved under Section 5 of the 
Limitation Act of 1963. Section 29 (2) 
of the Limitation, Act is relied upon in 
support of the submission. ‘That sub- 
section , . provides :—. 


.. “Where any special or local ina pre- 
scribes for any suit, appeal or applica- 
tion a, period of limitation, different 
from the period prescribed. by the Sche- 
dule,. the: provisions -of Section 3 shall 
apply. as.if. such period were the. period 
prescribed by’ the Schedule and for the 
purpose. of: determining any period of 
limitation prescribed for any. suit, ap- 
péal or application -by any special or 
local law, -the. provisions contained in 
Sections 4. to 24 (inclusive) -shall apply 
only in so-far as, and to the extent to 
which, „they are not-expressly excluded 
by. such. special- -or-, Jocal law.. jo: 


Indisputably .the ' provision of E E 
tion (2) of Section: 29 :is different- from 


- the’ corresponding provision ~ -of the ear- 


lier ‘Act-)-of' 1908. Théi new: Act extends 
the application “of. provisions of Secs, 4 
to 24` wnless. there be exclusion iñ the 
special Act ‘while: ‘the: old - Act ‘required 


‘ gpecified. provision .: to: make these sec- 


tions applicable ‘to the special Act. ' Mr. 
Mohanty ‘for ‘the: petitioner ‘contends 
that’. by virtue‘ of Section 29 (2) of the 
Limitation’ Act of 1963, Section 5 is’ ap- 
plicable to'-aicase of this type and’ when 
power- under. that ‘section had been ask- 
ed ‘tobe exercised, "the" authority -under , 


the statute should:. have - examined: to: 
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find out whether a case for. 





has no application, the speci 
` ority has refused to exercise j 
duly vested in him under the law, It 
is contended that- the appellate author- 
ity fell into the same error while con- 
curring with the specified authority. 
Mr. Mohanty does not contend that 
the specified. authority is a ‘ 
relies on .a Bench decision of 
in. the. case of Raghunath. Ag 
State of Orissa, (1975) 41 Cut 
(1975 Tax LR 2075), where thi 
has taken. the view that though!the Tri- 
bunal ` under the Orissa Sales |Tax Act 





was not a court, yet in view of|the lan- . 
guage of Section 29 (2) of the Limita- 


tion Act, the provisions of Section 5 
.th-reof would be attracted, Learned Ad- 
ditional Government Advocate, | on the 
other hand, has contended that the 
Limitation Act applies to courts only 
and unless by statutory provision, the 
provisions of the Limitation Act would 
be extended to quasi-judicial authorities 
not being courts, the provisions of the 
‘Limitation Act cannot be applied on the 
‘basis of Section 29 (2) thereof.) Series 
of authorities have been cited before us 
by counsel for both sides in support of 
their respective propositions. 

--Sub-section (1) of Section 18- 









power to notify the date withi 
the records relating to the busi 
cluding documents evidencing 


specified authority. The section 
at-all envisage any application to be 
filed. The only step contemplated by 
sub-section (1) is that the mone 


shall- produce before the specified auth- 
ority all the records relating fto- the 
business including documents evidencing 


advance of loans. The requirement un- 
der sub-section (1) of Section 18-B not 
being in relation to filing of sults, ap- 
peals or applications, sub-section! (2) of 
Section 29 of the Limitation Act does 
not cover a case of this type. It is not 
Mr. Mohanty’s case that whenever any 
action not being filing of a suit,’ appeal 
or application, is required by ign sta- 





tute to be done, the aid of Section 5 of 
the Limitation Act can he = invoked 
through the mechanism provided) under 
Section 29 (2) of the Limitation Act. 
We are, therefore, inclined to think. that 
' (sub-section. (2)-,of Section . 29, does not 
~ [cover a case of this type. - ' 


Ne B: don Raju v. State 


A.E R 


. -Undoubtedly, - the amendment which 
brought ‘in Section 18-B into the statute 
was inserted into the Act with a view 
to introducing further regulations on 
the money-lender. This was a beneficial 
legislation for the loanees and with a 
view to doing it the Amending Act 
brought in welfare provision. The legis- 
lative intention being regulation and the 
period to be fixed for compliance hav- 
ing been statutorily authorised, we think 
that a clear direction to comply within 
the date fixed and thus by implication 
to exclude the scope for extension of 
time had really been intended, 


This view is supported by the-: Full 
Bench decision of the Aliahabad High 
Court in the case of Raja Pande v. 
Sheopujan Pande, AIR 1942 All- 429, 
and the Supreme Court in the case of 
Hukumdey Narain Yadav v. Lalit Narain 
Mishra, AIR 1974 SC 480 has upheld 
this view. We are, therefore, inclined 
to think that to the facts. of the pre- 
sent case the principle indicated by the 
Division Bench of this Court. in the 
sales tax matter. in (1975) 41 Cut LT 
297: (1975 Tax LR 2075) (supra) would 
have no application for the reasons in- 
dicated above and petitioner’s conten- 
tion that the specified authority had 
jurisdiction to extend the time must he 
repelled, We accordingly reject the 
argument of Mr. Mohanty for the peti- 
tioner that the authorities under -the 
Act had illegally refused to exercise 
jurisdiction vested in them under the 
law. In view of the admitted position 
that ‘accounts had not been produced 
before the specified authority for the 
period beyond November, 1975, the 
petitioner is not entitled to the relief 
for the same up to the date of the 
second notification, 


4. On the analysis presented above, 
this writ application succeeds in part. 
We quash the orders of the specified 
and the appellate authorities and direct 
issue of a writ of mandamus to ‘the op- 
posite party, specified authority to issue 
the requisite certificate contemplated 
under Sec. 18-B (2) of the Orissa Money 
Lenders Act to the petitioner in respect . 
of the money..lending transactions up to 
November, . 1975, within two months 
from now. As success is divided, parties 
are directed to.-bear their own costs. . 

_P. K. MOHANTY, J.:— I agree, - 

ae ' Petition partly : allowed, 
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R. N. MISRA, C. J- AND 
J. K. MOHANTY, J. 
Dr. Bijay Krishna Das and others 


Petitioners v. State of Orissa and an-. 


other, Opposite Parties. 


O. J. Cs. Nos. 499. 513 to 515 of 1981, 
D/- 30-7-1981. 

Constitution of India, Arts. 14 - and 
226 — Admission to Post Graduaie Me- 
dical Course — Writ petition by Medical 
Graduates — Direction to opposite par- 
ties for allowing petitioners to under- 
take remaining two year period of post- 
graduate in different specialities sought — 
Peiitioners held were not similarly situa- 
ted as those in AIR 1981 Orissa 97.. and 
could not be granted relief. 


- Eight medical graduates possessing 
M. B. B. S. Degrees, who had applied for 
undergoing the course prescribed: for 
post-graduate study in different specia- 
lities and had been selected in terms of 
a Notification dated 6-1-80, filed a writ 
application being O. J. C. No. 168/81 
since reported in AIR 1981 Orissa 97 for 
a direction to the State and the Director 
of Medical Education and Training to 
allow them to undergo the rest of the 
post-graduate course in the subiects as- 
signed to them without requiring them 
to take a further examination at the end 
of the first year of the course. The 
writ application was allowed and ‘the 
opposite parties were directed to permit 
the petitioners and persons similarly 
situated as the petitioners who as a re- 
sult of ‘their selection on 6th January. 
1980. had -undertaken the one vear’s 
housemanship, to take admission for the 
post-graduate degree in the respective 
specialities of their ‘selection without 
complying with the further requirement 
of an examination. The present writ 
applications were filed by four medical 
graduates seeking direction to opposite 
parties for allowing them to undertake 
remaining two year period of post 
graduate in different specialities. 

Held that the present petitioners be- 
longed to a different category than the 
petitioners in AIR 1981 Orissa 97 and 
therefore they could not take advantage 
of that decision. The present petitioners 
were admitted to the R. H. S. Course in 
1978-79 -under a different prospectus: 
they were entitled to appear for the 
second .selection examination of Sea 
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In fact., some had taken. the examination 
and were not. selected. Some -persons ` 
similarly placed -as the petitioners. did 
take the-second ‘examination that year 
and having been qualified were continu- 
ing their post-graduate course. None of 
the petitioners was selected on 6th Jan., 
1980, and, therefore, they did belong to 
a separate category. (Para 5) 

Held further that if was not appro- 
priate for the: Court to issue a writ to 
the opposite parties for enhancing the 
seats sO as to accommodate the petition- 
ers. It was for Government to - consider 
whether it would be feasible to enhance 


‘the number of seats in the post graduate 


course so as to allow admission to the 
petitioners in the different specialities, 
keeping in the background the fact -that 
the provision applicable for the coming 
year was different and the  pé€titioners 
might not have the advantage of com- 
pleting the post-graduate course in their 
respective specialities on. the changed 
basis of the prospectus. AIR 1979 SC 765, 


Distinguished. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1981 Orissa 97 ; 2 
AIR 1979 SC 765 . 6 


R. K. Mohapatra, A. N. Misra, N. N. 
Nanda and R. N. Acharya, for Petitioners; 
Govt. Advocate, for Opposite Parties. 

R. N. MISRA, C. J.:— Each of these 
writ applications is by a single but 
separate petitioner for a direction in the 
Nature of mandamus to the opposite par- 
ties for allowing him to undertake the 
remaining two-year neriod of the post- 
graduate course in one of -the three 
Medical Colleges within the State. The 
petitioners in O. J. Cs, 499/81 and 515/81 
want to undertake study in General 
Surgery while in O. J. Cs, 513 and 514 
of 1981 the further study is in Pediatrics 
and Opthalmology respectively. 

2. Eight medical graduates possessing 
M. B. B. S. Degrees, who had applied 
for undergoing the course prescribed for 
post-graduate study in different ‘sneciali- 
ties and had’ been selected in terms of a 
notification dated 6-1-80, filed a writ ap- 
plication: being O. J. C. No.- 168/81 for a 
direction to the State and the Director 
of Medical Education and Training to 
allow them to undergo the rest of the 
post-graduate course in the ‘subfects as- 
signed to them without requiring - them 
to take a. further examination - at the end 
of the first year of the course. During 
the pendency of the said . writ applica- 
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Ini the judgment ‘delivered in 
case, since reported in AIR 1981 
' (Dr: ‘Siddhartha ‘Das. v. State o 
a Bench of this Court held:— 
“4: When’ the héaring of the 
tion began on 2nd Mar., 1981, 
plications for intervention were 
two persons, being’ Dr. Sanjib M 
and Dr. Niroj Kumar Das, prayi 
being’ impleaded as: parties to the 


necessary parties- as their right 
secute further post-graduate 


a P the e oa co 
not raise any: objection to a heari 
ing granted. ‘The learned Governr 
Advocate ` appearing for the 
parties also did not‘ dispute the 
. ment. T, a hearing wW 


a 


Hon was filed by Dr. Bijoy Das 
(Petitioner in ©. J. Œ. No. 499/81) - hrough 
Mr. R. K. Mohapatra. By then, the: earing 


volunteered to. say that he- did. not. y 
any. adjournment and. it,would be suff- 
cient- if .an’ opportunity of being }. heard 
was. given to him.. in the. -absence of, ob; 


jection. from. counsel , for . the’ oth "sides 
he was also allowed ito: be heard. Ng 
- So far as the’ two ..interveners -> who 









came-on the first day. of hearing 
cemed, we may point out that t ev: be: 
long to a different class.than ‘th peti- 
tioners. They are resident-‘doctors|in the 
Ispat Hospital at Rourkela b i is an 
approved -;: ‘institution, but - 
they: are-.-Outside the . Medical. -e 
and te us they-: appear:.to- be: a class. by 
themselves who: cannot: ~be i equater pen 
the petitioners.: ae a a E ES aE A 

: So far äs Mr- R- K: Mohapatra’ 
is concerned, he was: one who- ha 
- gelected for the:R. H. Sr in the year: ‘pre- 


vious’ to that- ‘of the pétitioners:”: p t had- 


failed” +e’ take the! examination: ; 

: “As initerveners, ‘they: are not e ütled 
. fo" any relief. ` The “submissions which 

'” coutisel for. “them have miade have |" ‘been’ 


duly taken ‘note’ of. We may” t oit 


ae Krishna Das v. State - 


that Mr. S. C. Mohapatra supported the 
opposite ‘parties while- Mr. R. K. Moha- 


patra submitted in support of relief be- 
ing granted to the petitioners.” 


pE? The main-point for: en en 

in the writ application -was whether the 
State Government - was. entitled to, pro- 
vide an examination after the. first year’s 
housemanship for the candidates to con- > 
tinue their study ‘for the rest two years 
to sit for the examination ` for the post- 
graduate degree. This Court found that 
for certain specialities without any 


‘ rhyme or reason ‘the examination had 


been waived while. “for other specialities 
such ‘an examination ` at tbe end of the 
first year was insisted . upon. The ‘Court, 
therefore, held (at p. 100): — 


“Tt is now a settled ndol of law 
that the State in exercise of its admin- 
istrative jurisdiction has. also to be- 
have in ‘accord, with Art, 14 of the Consti- 
tution. It has not been disputed before 
us that the prescription in Annexure 4 
has to stand the, scrutiny of. equality 
clause. 


The: anatoa 7 aaa. „in para+ 
graph 14 of. the counter,:in- our -view, 
does. not provide a reasonable differen- | 
tia. No-.material has-been. placed to de- © 
monstrate the correctness of the bald 
assertion contained in- that pleading and; 


- therefore, it has: become --difficult for us 


to. accept the plea that- there was a're- 
asonable Justification for drawing:a dis- 
tinction... between: cértain subjects and 
others irrespective of the known ~ classi- 
fication of the - clinica] and non-clinical 
subjects. We are. therefore, led to hold 
that there is discrimination in the treat- 
ment of- the . petitioners.:and: others - and 
the.:distinction in. clauses (A) and (B) in 
the prospectus in Annexure 4 is hit by. 
Article 14 of. the. Constitution. The learn- 
ed -Government -Advocate -pleaded that 
the petitioners should not::be. permitted 
to'.plead discrimination: -as -they. are estop= 
ped from challenging the: :arrangement 
by their own conduct:..According to: him 
knowing, the provisions in -the..prospectus 
they had applied anq, continued to ren 
ceive advantages. ‘for - one year. . They 
cannot -now -be permitted, to- turn, round 
and. question .. the arrangement: We. do 
not. think, when infraction,of Article 14 
of. the Constitution : ds pleaded, estoppel. 
is-an answer. Article 14; holds out a man- 
date to, the State, for - regulating its. con: 
duct and while the State’s conduct 4g 
under review with - ‘Teferenée ` to’ ‘the 
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equality clause, estoppel based upon- thé 
performance of a citizen is not the ansi 
wer to negative such a. plea.” tae 
‘After dealing: with the matter from 
different angles, the rout uiiemately 
observed (at p. 101):— l 

- “We would accordingly dow the writ 


application and diréct-the opposite par-- 


ties to permit the petitioners and per- 
sons similarly situated as the petitioners 
who as a result of their selection on 6th 


January, 1980, had undertaken the. one 


year’s housemanship, to take admission 
.for the post-graduate degree in the re- 
spective specialities of their - selection 


without complying with the further re 


quirement of an examination.” 

The State has not’ challenged the deci- 
sion of this Court by” going to the -Sup- 
reme Court. But as it appears, one of the 
interveners (Dr. ‘Sanjib Mohanty) 
fled a Special Leave Application before 
the Supreme Court against -the iudgment 
of this Court and two independent Writ 


Petitions, being «-:Writ.:Petitions 1756/81 | 


and 1819/81, have alsa- been filed: Interim 
directions have been obtained mom. 
Supreme Court. | 

4. The four petitioners now ie 


us after obtaining the: M. B. B. S. Degree- 


undertook the’ Rotating Internship 
(R. H. S.) in 1978-79 having been select- 
ed in: Octobér,- 1978. Some . of them’ ap- 
peared for the-~second selection examin- 
ation on 15-11-79, but were. not selected. 
According to Mr. Mohapatra, each’ of the 
petitioners fulfils the conditions pre- 
scribed in the prospectus of 1979-80 and, 
therefore, they. are medical graduates 
who are entitled ‘to undertake the post- 
graduate course- in the specialities for 
which they had -initially . been selected 
without taking the examination at the 
end_of the first year of the course.. 

The learned Government Advocate on 
the other, hand says - 
petitioners in these. four applications is 
similarly situated as the applicants in 


the reported decision and, -therefore,.they . 


cannot take advantage of.the judgment 
of this Court, ,It -is pointed out that these 
petitioners were admitted to- the R. H, S. 
Course in 1978-79 under a different Dro- 
spectus: they were entitled. to appear, for. . 
the second selection ‘examination of 


1978-79. In fact, some-had taken the èx- 


amination and were not selected. -Some 


persons similarlv. placed as the vetition- 
ers did take the. second examination that. 


year and having been ` qualified are’ now 


-= Bijay' Krishna Das v; State- 


has - 


ang i 


that- none. of the 
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. continuing : their- post-graduate course. It 
is further pointed out that none of the 
petitioners was selected on 6th Jan. 
1980, and, therefore, they do belong to 
a..separate ‘category. The further conten- 
tion of the learned -Government Advo- 


-cate is that the prospectus said to be for 


the session - 1981-82 chas already. been 
published (Annexure A to the: counter 
affidavit): and -therein the total .-number 


didates while a similar number has been 
reserved for direct candidates, The seats 
available in the 21-specialities: have been 
separately indicated.. Since we -are con- 
cerned ‘with Surgery, Pediatrics- and 
Opthalmology, we.may now -refer to 
these ‘in -particular..- 

‘Item No. 9 is ‘ Pediatrics. Total seats 
available are 18:9 are reserved: for in- 
service candidates and 9 are open to 
direct candidates. Out of the 9, 7 seats 
have been filled: up in ‘Jan, ‘session of the 
current coursé in-terms of the writ issu- 
ed in O. J. C. No. 168/81 - (reported - deci- 


sion) and 2 seats have been’ reserved for 
terms Of the said 


the July ‘session in ` 
decision. Column 10 shows that there is 
no seat available in: the speciality for 
direct, ‘candidates.: ~ 


“Item ‘No- A3 is Surgery where the total 
numiber of seats is 41. Out of it, 20 are 
reserved for in-service carididates while 
21 have beén reserved for ‘direct candi- 
dates.. Out of it, 10 have been filled up 
in the Jan. session as per the writ issued 
in the reported decision, 4 have been re- 
served for the July session in terms of 
the said decision. 7 seats have either been 
filled up or have been set apart in terms 
of the interim. order of the Supreme 
Court. Thus. all the 21 seats for direct 
candidates have already been filled up 
and/or set, abart ` and none is available. 

Item ‘No. 16 is Opthalmology and in 
that subject 14 seats, are available 7 of 
which are for direct candidates. 5 have 
‘been filled un: in the Janyary session 
pursuant to the reported decision and 2 
have been reserved to be filled up in the 
July session in terms. of the said deci- 
sion. Thus there is no seat available in 
the said speciality. 


‘5. According to the- learned Govern- 
ment Advocate. in view of the fact that 
no seat'is available in.any. of these spe- 
cialities, it-is unnecessary .to examine 
the various ‘other -aspects ‘raised at the 


- of seats..in. the different : specialities. has - 
_ been shown to be 226. Out of . these, 113 
- Beats are reserved for the in-service can- 


+ 


188 Ori, 


hearing. and each of these petitions must 
fail on the basis.that no seats are, avail- 
able. 


To meet these abiectis of the Jean 


ed Government Advocate. . Mr. . Moha- 
patra for the petitioners has . contended 
that since the petitioners are similarly 


situated as those who had come before 
this Court in O. J. C. No. 168/81, their 
claims should be considered along with 
the petitioners of that case and nb discri- 
mination should be permitted. We must 
point out that this contention) is not 
sound inasmuch as the petitioners of 
that case have already succeeded|in the 
adiudication and a right has accrued in 
their favour. They are not impl¢aded in 
the present writ applications. The -bene- 
fit derived by them pursuant to our 
judgment cannot be set at naught at the 
instance of the present petitioners. Lf 
what Mr. Mohapatra has contended is 
accepted, the petitioners of the earlier 
case and persons similarly fe ies like 
‘them who are covered by the selection 
of 6th Jan., 1980 would be prejudicially 
affected. We, therefore, do not propose 
accept the submission of Mr Moha- 











by themselves inasmuch as they|are an 
identifiable group separate from the peti- 
tioners. The points of distinction in- 
icated by the learned Government 
dvocate as noted above, in our view, 
appear to be germane and in accepting 
hose contentions we hold that the peti» 
ioners belong to a different category 
than the medical graduates who had 
come before this Court on the | earlier 
occasion. These petitioners. therefore, 
cannot rank pari passu with the petition- 
ers of the earlier writ application 

6. Mr. Mohapatra next a re- 
decision of the Supreme 
Court reported in AIR 1979 SC 765 
(State of Kerala v. T. P. Roshana) that 
it was open to us to direct enlargement 
of the available seats to meet the pre- 
Sent situation. It is stated that if ‘the 
prospectus purporting to be of the vear 
1981-82 is valid, the petitioners will have 
no more chance of completing the post- 
graduate course and they would þe per- 
‘manently disabled from . ree. The g the 
course and taking the degree. here is 
truth in the submission that a neti- 
tioners may not have the advantage of 
completing the post-graduate corse in 
view of the changed arrangement, Bade 
But that by. itself “cannot ‘be 4 ground to 


lying on the 


Union. of India v. M/s.. 
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make them entitled to- relief at- 
this stage. - 


The Supreme Court in the decision re- 
ported in AIR 1979 SC 765 (supra) did 
direct for creation of 30 seats. In .the 
facts of the case, - however. we do not 
think it would be appropriate for us to 
issue a writ to the opposite parties for 
enhancing the seats so as to accommod- 
ate the petitioners. We are. however. of 
the opinion that it is for Government to 
consider whether it would „be feasible to 
enhance the number of seats in the post- 
graduate course sO as to allow admission 
to the petitioners in the different spe- 
clalities. keeping.in the background the 
fact that the provision applicable for the 
coming vear is different and the peti- 
tioners may not have the -advantage of 
completing the post-graduate course in 
their respective specialities on the chang- 
ed basis of the prospectus. 


7. While we do not accept the writ 
applications and issue any direction to 
the State. we leave it open to the State 
to consider whether the petitioners may 
not conveniently.. be . accommodated - in 
the different specialities: for the- post- 
graduate course as per the prospectus 
now published inasmuch. as they claim 
to have. the requisite qualification pre- 
scribed for the session which was the 
subiect matter of the reported decision. 


There would be no order for costs. 
J. K. MOHANTY, J.:— I agree. 
Order accordingly. 
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P. K. MOHANTI, J. 
Union of India, Appellant .v. 
Builders Union, Respondent. 
Misc. Appeal No. 36 of 1981, aa 29-7- 
1981.* 


(A) Limitation Act (36 of ren S. 5; 


M/s. 


Art. 119 (b) — Extension of prescribed 


period of limitation — Sufficient cause 
— Party should not suffer for mistake 
of Court — Delay in filing -objection to 
award of arbitrator — Delay held could 
be condoned. (Arbitration Act (1940), 
Section 30). 5 

A party should not suffer for the mis- 
take of the Court. Where a party was 


*Against decision of S. K. Patel. 1st 
_ Addl. Sub. J.. Cuttack, D/- 6-12-1980. 


Ty/TY/D9i8/81/GDR 
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misled by the notice” issued from the 
Court on 26-5-1980 to the effect that the 
arbitrator had filed the award on 18-3- 
1980 and any objection to the said award 
might be filed by 9-7-1980 and in pur- 
suance of the said notice the party ap- 
peared in Court on 9-7-1980 and filed an 
objection, a party could not be held 
guilty of negligence so as to disentitle 
him to plead sufficient cause under 5. 5 
of the Limitation Act. The mistake in 
not filing obiection within thirty days 
from the date of service of the notice of 
the filing of the award as prescribed 
under Art. 119 (b) of the Limitation Act 
was bona fide and could be considered 
as sufficient cause for condonation of de- 
lay under S. 5. (Para 3) 

(B) Arbitration Act (10 of 1940). S. 29 
— Jurisdiction of arbitrator to grant 


Union of India v. 


interest. 
Arbitrator has jurisdiction to grant 
interest where the dispute as to the 


claim for interest has been. referred to 
the arbitrator. Case law Rel. on. 


(Para 12) 
(C) Arbitration Act (10 of 1940), S. 30 
— Award granting interest —: Reasons 


for granting interest not given — Award 
cannot be challenged. (Para 12) 

(D) Arbitration Act (10 of 1940), S. 3 
— Claim for additional work is arbi- 
trable. 

Additional work can be ies tobe a 
part of the principal work and the same 
arbitration clause would apply to dis- 
putes relating to such extra work. 
Therefore, the contention that for extra 
work the arbitration clause do€s not ap- 
ply and the extra work is not arbitrable 
is devoid of any force. (Para 14) 


- (E) Arbitration Act (10 of 1940), S. 30 
— Failure of arbitrator to refer to` evi- 
dence produced by parties — Award is 
not invalid. 

The mere fact that the arbitrator did 
not refer to any evidence produced by 
the parties does not render the award 
invalid. (Para 15) 
. The arbitrator being a domestic tri- 
bunal it is not required, while making 
award. to refer to the evidence produc- 
ed by the narties or to record reasons 
therein for allowing or disallowing the 
amounts claimed by them and it is not 
necessary for him to give specific find- 
ing on each of the separate claims. ` If 
- an arbitrator has come to wrong con- 
clusion, it would not be a ground for set- 
ting aside the award. — (Para 15) 
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(F) Arbitration ‘Act (10-of. 1940), Ss. 29 
and 39 — Appeal against order refusing 
to set aside award Cross ob- 
jection by respondent against order dis- 
allowing interest from date of decree — 
Maintainability. (Civil P. C. (1908), 
O, 41, R: 22). 

A cross objection cannot be allowed 
to be filed against the order of the court 
disallowing interest from the date of 
decree. (Para 16) 

A aoro can be taken in re- 
spect of that matter only which can be 
agitated by means of an appeal. S. 39 of 
the Act which specifies the orders which 
are aņpealable does not provide for an 
appeal against an order declining to 
award interest from the date of decree 
under S. 29 of the Act. In an appeal 
under S. 39 all that the appellate court 
can consider is whether the order of the 
Court below refusing to set aside the 
award was proper or not. Neither any 
cross-Objection regarding the order dis- 
allowing interest under S. 29 of the Act 
could be filed in such an app@al nor can 
the High- Court consider whether the 
respondent is entitled to interest or not: 


(Para 16) 
Cases Referred: Chronological Paras 
AIR 1981 SC 166:52 Cut LT 63 10 
(1981) 51 Cut LT 263 (Orissa) ii 
AIR 1972 SC 1507. 4 
(1971) 3 SCC 66: 1970 SCD 530 7, 10 


(1971) 37 Cut LT 937 (Orissa) 


AIR 1967 SC 1030: 1967 All LJ 360 7 
AIR 1967 SC 1032: 1967 All LJ 419 4 
AIR 1963 SC 1685 _ 5, 6.8 
AIR 1961 SC 908 7 
AIR 1960 SC 307 T 
AIR 1955 SC 468 6. 7 


Standing Counsel] (Central Govt.), for 
Appellant: P. Palit and J. Patnaik. for 
Respondent. 


JUDGMENT :— This is. an appeal 
under Sec. 39 of the Arbitration Act 
against a decision of the learned First 
Additional Subordinate Judge. Cuttack 
rejecting the appellant’s obiections to 
the award of the Arbitrator on the 
ground of limitation. : 


2. The respondent was aeoea by 
the Union of India with:the work of 
“Strengthening and Extension of Main 
Runway and Apron, and Construction of 
Parallel Taxi-tracks at Charbatia, S. H.: 
Runway. Taxi Tracks. and -culverts”. 
Dispute between the parties arising out 
of the agreement was referred to Shri 
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B. M. Das,: Superintending “Engineer, | N. 
H. Circle, Bhubaneswar, =:He y ade «the 
_ award :on 17-3-80- and sent’--it | to the 
court with a forwarding - lettér.-’ -The 
award was received by - the cpurt ' on 
18-3-80. In his forwarding letter 


Arbitrator had requested the co to fix 


his remuneration and indicated |that ‘the 


copies of the award would. be made over 
to the. parties only after. they: deposited 


his remuneration as fixed by the court.. 


The copies of the said forwarding letter 
were sent to. the parties by the |Arbitra- 
tor- “On 27- 5- -80 the appellant received 


a notice from. the, court below | to the 
effect that the. arbitrator had -filed the 
award. on’, 18- 3-80, and any - abie action. to 
the said award might be field b 9-7-80 
failing which action would. be té ken - ac- 


cording to law. ‘In pursuance [ot “the 
said notice : the - “appellant . appeared - in 
court on 9-7-80 . and prayed dor me -to 
file objection against the. „award. | j,,-Phe 


‘court below: did not, .pass.-any. order--on 
that application, but ‘adjourned -the -CASE 


to the next day for . consideration (On 
the next day, -that- is, 10-7-80 -the - ap- 
pellant filed an objection on general 


grounds since he had not received a copy 
of the. award. On 18-8-80. a. copy. of 
the award. was supplied to the |counsel 
for the appéllant. On .22-8- ‘80 . the ‘ab- 
pellant applied for leave’ to ame nd : his 
objection petition dated . 10- 7-80. , The 
-prayer for. amendment was gaa A. 
the respondent, oÑ the ground thi the 
objection petition dated. '10- 7-80 zas. it- 
self barred by limitation. Onl 2- -9-80 


the appellant made an application under ° 


Section 5 of the Limitation Act to con- 
done the delay in filing: the’ obi ection, 
The court below after hearing the 
ties held that the objection -filed on 10-7- 
` 80 was barred by limitation and| there 
was Do sufficient ground for cond nation 
, of delay. Accordingly. the . ct 
filed ‘on 10-7-80 and 22-8-80 were 
missed as barred by limitation. 
decree, in accordance with the aw 
passed. Aggrieved by, his order 1 
appellant has come up in. appeal.| 
3. An application for setting ; 








prescribed under Article 119 (b) ` 
Limitation Act. In the present case 
notice of the filing of the award was re- 


ceived- by the’ appellant on 26-5-80.| Thus, . 


the limitation’ ifor filing’ ‘the application 


Union of India v.. M/s. 


‘the © 


award., 


by 


par-- 
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expired ‘on 26-6~80." H _ appears, > how- 


ever, that in the notice issued by the 
Court the appellant was. réquired to file 


his Objection to. the award on 9-7-80. 


The appellant appeared in court on 9-7- 
80 and applied for time to file objection. 
No order was passed | on. that application 


and the case was adiourned to 10-7- 


80 when the appellant filed his objection 
on general grounds since he had- not re- 
ceived the copy of the: ‘award, On 18- 8- 
80 the appellant received the .copy of the 
award ` from the court and on . 22-8-80 
filed an application for amendment of his 
original -objection dated 10-7-80 by fur- 
nishing ` details of ‘his objections -to the 
On 2-9- 80, the appellant “made 
an application under Section | 5 of . the 
Limitation Act to coridone the delay in ` 
filing the objection. ‘Section 5 of the 


‘Limitation Act provides for extension of 
the: prescribed: period of limitation ifthe 


petitioner satisfied’ the: ‘court that ‘he had 
sufficient cause for-not “preferring ‘the 
objection within: the period of limitation. 
The delay, in my opinion. was due to 
the fact’:that the appellant’ - was - misled 
by the notice issued by the court ‘in 
which the date of filing of- objection was - 
fixed -to' .9-7-80. It ‘is’ contended on “be- 
half of -the appellant’ that the ‘Executive - 
Engineer, . Central. Division. C. P.W. D. 
had’ no occasion to ascertain the period 


of: limitation inasmuch as a date’ wasal- 


ready fixed “in: the notice. It js difficult 
to"hold that: the ‘delay was' due: to want 
of bona fides of the appellant. ‘The appel- 
lant cannot be held guilty of negligence 
so as to disentitle. him to ‘plead suff- 
cient cause under’ S: 5 of the Limitation 
Act. It is urged on. behalf of the re- 
spondent. that. a mistake or ignorance. of 
law is not -a: sufficient cause 
for. , condonation . of: delay. . under 
Section 5 of the Limitation. Act. 
In my- opinion, if the , mistake is’ bona 
fide it would be . considered as sufficient 
cause within the meaning of Section _ 5. 
It is. clear that the anpellant committed 
the mistake being misled by, the notice 
issued from. the Court. . A party -should 
not suffer for the mistake of the Court. 
Tn | the particular. ‘facts and circumstan- 
ces, I. feel sufficient grounds are. made 
out for: .condonation of. delay in filing 
the, objections. The , decision . of. the 
court below’ cannot ‘therefore be sus- 
tained. ; 


4, “Although the E ‘below. had not 


dealt with the merits of the’ case: .- both 
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parties desired that the'case be‘ heard 
on merits by this- Court (vide. Order 
No. 6 dated 10-4-81).: Acoordinizly, the 
case was heard on merits. ` | 


5. The legal position is well. “settled 
that the award of an Arbitrator cannot 
be set aside unless ‘there is an error “ot 
law apparent on the face of the record, 
The award is ordinarily final and” con- 
clusive, unless a ‘contrary intention ‘is 
disclosed by the agreement. The agree- 
ment is the decision’ of a domestic tribu- 
nal chosen by the partles, and the civil 
courts which are ‘entrusted with the 


power to facilitate arbitration and to- 
effectuate the awards, cannot -` exķeércise 
appellate powers: Over the decision. 


Wrong or right, the decision is binding, 
if it be reached fairly after giving ade- 
quate opportunity to the parties to place 
their. grievances, in the manner provided 
by .the arbitration agreement. (See AIR 
1963 SC 1685, . Union of India v. Rallia 
Ram). Keeping these principles -in 
mind, I proceed to aia” a . conten- 
tions raised in this appeal.. sooo 


6. The learned counsel for the’ ap- 
pellant contended that interest could 
not be awarded ` as-the: items ‘of claim 
which have been allowed by the Arbitra- 
tor could not have’ been ‘paid " “unless 
there ‘was’ an adjudication either by the 
Arbitrator or by a compentent court’ of 
law. Reliance is placed on -the  deci- 
sions of the Supreme Court ‘in™ Tha- - 
wardas Pherumal v. ‘Union: ‘of” India, 
AIR 1955 SC 468 arid Union of India v. 
A. L. Rallia Ram, AIR 1963 SC 1685. 

1. In Thawardas’s case (AIR 1955 SC 
468) their ‘Lordships observed that the 
following among other ` conditions must 
be’ fulfilled ` before i interest _ can be 
awarded: sy 

(i), There must. be’ a debt. or. ‘a sum 
certain: is | l 

-. (ii) It- must be ‘payable. at. a: certain 
time or otherwise: de Rs 

(ili) These debts or ‘sums saat ae pay- 
able by virtue .of-some written contract 
at a certain time: - i eo s3 

- fiv) There must have. been . a demand 
in writing stating ‘that: interest: will. be 
demanded from the date of the ‘demand. 

"The correctess of. the’ above ‘observa= 
ttoris was doubted by the Supreme ; Court 
in 'the case ‘of: “Nachiappa ` Chettiar * v: 
Subramaniam: ‘Chettiar, . ATR 1960 SC 307 
end also in the- case of Satinder’ Singh 
Vv. ‘Umrao “Singh; ATR 1961: SC 908. The 


. Bungo , 


‘India | v. ‘Bingo Steel Furniture’ 
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ratio’ of - ‘the - decision’ in ` Thawardas’s 
case’ was: -explained by their. Lordships in 
Firm Madanlal Roshanlal’ Mahajan. v. 
Hukumchand Millis: Ltd; Indore, AIR 
1967 SC 1030 and -Union of India v. 
Steel Furniture Private . Ltd 
AIR 1967 sc 1032. In Firm Madanlal’s 
case the Arbitrator having awarded inter- 
est, the award. was challenged on the 
ground of want of authority in the 
arbitrator to award interest pendente 
lite. Reliance was placed on Thawardas’ S 


case. Their Lordships repelled the con- - 
tention on the’ following observations 
ia p. 1032): < 


It will be noticed that the judg- 
ment of this. Court in Thawardas’s case, 
(1955) 2 SCR 48: (ATR 1955 SC 468), is 
silent on the question whether the arbi- 
trator can award interest during 
the pendency of ‘arbitration proceedigs 
if the claim regarding ‘interest is re- 
ferred to arbitration. In the present case, 
all the disputes in _the suit were” re- 
ferred to the arbitrator’ for his decision. 
One ‘of the disputes in ‘the suit was whe- 
ther the ‘respondent was entitled to pen- 
dente lite interest. The: arbitrator could 
decide -the dispute and he could award 
pendente lite interest just -as a court 
could doso under Section 34 ofthe Code 
of Civil] Procedure.’ ‘Though, ‘in terms, 
Section 34-of-the ‘Code of Civil '!Proce- 
dure `“ -does | not apply to arbitrations, 
it was an ‘implied term of the reference 
in the: suit that the arbitrator would de- 
cide the dispute according to:law and 
would give such relief with regard toe 
pendente lite ‘interest as-the Court eould 
give if it decided-‘the' dispttte.’ This 
power of ‘the arbitrator was not fettered 
either ‘bythe arbitration agreement or 
by- the Arbitration Act; 1940. seee” 


The. same question again came up for 
consideration in the case of “Union of 
‘Private 
Ltd. : ATR 1967 SC .1032.° After quoting 
the. relevatit “paragraph from ‘Thawardas’ g- 
ease: their . “ERAEBITS, ‘laid ha ` (at 
p.:1035): . ee 


“AUT ig’ passage” ‘ supports - the ene 
of the appellant that interest canriot be 
awarded by the arbitrator after the date 
of the award- but im later cases it has 
been pointed out by this Court that the 
eon of Bose, J. in (1955) 2 SCR 

(AIR 1955 SC 468), (supra), were’ not 
tended to lay down’ guch, a broad and 
unqualified ‘proposition: Sw it is an-im- 
plied term of: ‘the-- - reference ` that the 
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arbitrator will decide the dispute accord- 
ing to existing law and give sueh relief 
‘with regard to interest as a Court. could 
give if it decided the dispute. ...” 


"In the case of State of Madhya Pra- 
desh v. Saith and Skalton (P) Ltd. : AIR 
1972 SC 1507 it was pointed out (at p. 
1514): i 
` “| dt is clear that if all thej disputes 
are referred for arbitration. the] arbitra- 
tor has power to award interest’ pen- 
dente lite, i. e. during the pendency of 
the arbitration proceedings.” =| ` 

In the case of Ashok Construction 
Company v. Union of India, (1971). 3 
SCC 66 their Lordships laid do that 
a claim for interest from the due date 
of the claim till the claim was laid was 
admissible. ve 


` 8 In Rallia Ram’s case (AIR |1963 SC 
1685), relied upon by the appell 
est was awarded against the 
India by the arbitrator by givi 
soning in that behalf. Their 
dealt with the said reasoning fo 
ing the interest and observed a 
(at p. 1695): ~~ 

"The umpire has awarded interest to 


ote 








spondent’ was required to make 
ment by . borrowing monies fr 
bankers and he had to pay interest in 
tha: behalf. and when the contract was 
abandoned after it -was partially per- 
formed, the Government of India 
became liable to make good the/ loss of 
interest which the respondent suffered. 
We know of no principle on which the 
Government of India could be rendered 






liable for payment of interest. the 
circumstances relied upon....” 
I-am unable to appreciate as how 


the..decision.in this case helps the ap- 
pellant. i gous : 
9. In a Bench decision of this; Court 
in the:case of State of Orissa v: Govinda 
Choudhary, (1971) 37 Cut LT 937 their 
Lordships relying on. the. previous deci- 
sions of the.Supreme Court held jas fol- 
lows: .. l a 


“It is now well settled bv series of 
Supreme Court decisions that | unless 
there is ‘a:specific clause: in the Agree- 
ment: prohibiting award -of- interest the. 
Arbitrator: has: jurisdiction.:to award in- 
terest from: the due -date. of payment, 
till the date of the award......”. |. =- 


Union. of India-w. M/s: -Builders Union 


A. IL. R, 


: „10. . In a recent decision’ of this Court 
in the case of State of Orissa v. Con- 
solidated Construction Company (Engi- 
neers and Contractors), (1981) 52 Cut 
LT 63: (AIR 1981 SC 166) it was held 
that unless there be'clear exclusion. the 
arbitrator would have jurisdiction to 
entertain a claim for interest. Reliance 
was placed on the decision in the case 
of Ashok Construction Company v. 
Union of India, 1970 SCD 530. 


1%. In another decision of this Court 
in the case of State of Orissa v. Rama 
Chandra Sahu, (1981) 51 Cut LT 263 it 
was also held that the arbitrator has 
jurisdiction to grant interest where the 
entire dispute has been referred: to him 
and that grant of interest from due date 
till the date of the award is unquestion- 
able. 


12. In the present case, a dispute re- 
garding interest was in fact the subject- 
matter of the arbitration before the 
arbitrator. In para 7 of the award the 
arbitrator has recorded that the claim- 
ants had claimed interest at the rate of 
i2 ver cent per annum from: 15-3-68 to 
14-9-77 and future interest at the rate 
of 12 per cent ner annum from 15-9-77 
till the date of final payment on the 
claimed amount and that the respon- 
dents in their counter statement had 
disputed such claim. It appears from 
para 23 of the award that final bill of 
the contractor was accepted on 16-5-68. 
The arbitrator allowed past and pen- 
dente lite interest from 1-6-68 till 17-3- 
80 at the rate of 9 per cent per annum 
and at the rate of 6 per cent per annum 
from the date of the award till the 
date of the decree. I am, therefore, 
satisfied that the. dispute as to the claim 
for interest was referred to the arbitra- 
tor. The award is not a speaking 
award. It gives no reason for awarding 
interest. In the circumstances, it is 
not open:to the appellant to raise any 
contention relating to the award of 
interest. '’ a See 

13. The next contention of the ap- 
pellant is that the award of the arbitra- 
tor does -not disclose’ the: disputes to he 
arbitrated upon and hence -the award is 
bad in law. Admittedly this was a re- 
ference -under Section 8 of the Arbitra- 
tion Act. Under this section the Court 
does. not -make anv reference to the dis- 
pute. - It- makes. appointment of an arbi- 
trator or an umpire as the case mav -be, 
After the appointment.is-made it is for 
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the parties’: to ‘file their: claims” before 
the arbitrator... The arbitrator: is to, 
see whethér there is really any. dispute 
between the parties. The existence of 
a dispute’ is an essential . condition of 
the jurisdiction of an arbitrator. H 
there is ne dispute there can be no 
arbitration at all. In the present case, 
the parties filed their claims and counter 
claims before the arbitrator. In para 8 
of the award the arbitrator has stated: 
“After having given my anxious con- 
sideration: to all aspects of the claims 
and counters of the Claimants and Re- 
spondents, I proceed to give my award 
on the various claims submitted bv the 
claimants’ as follows:” 
In a schedule appended to. para 8 he has 
given the particulars of the claim, the 


amounts claimed by the claimants and 
the amounts awarded by him 
on different items. He has also 
referred to the dispute be- 


tween the parties regarding the claim of 
interest. Both the parties appeared be- 
fore the arbitrator, filed their claim and 
counter claim, produced materials in 
support -of their respective contentions 
and were heard. In such circumstances, 
it is difficult to accept the contention 
that the arbitrator did not examine the 
question as to whether there was anv 
dispute between the parties. 


14. The next contention is that cer- 
tain-items of claim allowed by the arbi- 
trator are beyond the purview of the 
agreement between the parties. It 1s 
argued that the claim for additional 
work is not covered by the agreement. 
It is now well settled by a series of de- 
cisions of this Court that additional 
work can be faken to bea part of the 
principal work and the same arbitration 
clause would apply to disputes relating 
to such extra work. Therefore, the- con- 
tention that for extra work the arbitra- 
tion clause does not apply and the extra 
work is not arbitrable is devoid of any 
force. 7 


15. The next contention is that the 
claim involves factual aspects and re- 
quires proof. but no evidence having 
been adduced the award is based on no 
evidence. In para. 6 of the award the 
arbitrator has stated that he examined 
the claims and counter claims of the 
claimants and the resnondents very 
carefully in the. light of all the materials 
produced .before him and he had given 
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full opportunity to the parties. of sup- 
porting their respective. cases . before 
him. .He has, however. not made any 
reference to the evidence in support of 
his findings. The. law. as it now stands, : 
is that the arbitrator being a domestic 
tribunal is not required, while making 
award, to refer to the evidence produc- 
ed by the parties or to record reasons 
therein for allowing or disallowing the 
amounts: claimed by them and it is) 
not necessary for him tn give specific 

finding on each of the separate claims. 
If an arbitrator has come to a wrong) 
conclusion, it would not be a ground for 
setting aside the award. In view of the 
position -of the law stated above, the 
mere fact that the arbitrator’ did not 

refer to any evidence produced by the 

parties does not render the award ‘in- 

valid. 


16. The respondent has filed a cross- 
objection against the order of the court 
below disallowing interest from the date 
of decree. It is urged on behalf of the 
appellant that the cross-objection is not 
maintainable. S. 39 of the Act specifies 
the orders which are appealable. It does 
Not provide for an appeal . against an 
order declining to award interest from 
the date of decree under S. 29 of the Act. 
In an appeal under S. 39 all that the ap 
pellate court can consider is whether 
the order of the court below refusing. tọ 
set aside the award was proper or not. 
Neither any cross-objection regarding 
the order disallowing interest under 
S. 29 of the Act could be filed in such 
an appeal nor can this Court consider 
whether the respondent is entitled to 
interest or not. It is provided bv O. 41, 
R. 22, C. P. C. that a respondent: 


“Though he may not. have appealed 
from any part of the decree, May eers. 
take any cross-obijection to the decree 
which. he could have taken by way of 
appeal... was 
It is, o obvious from the verv 
language of the Statute that a cross- 
objection can be’ taken in respect of 
that matter only which can be agitated 
by means of an appeal. If a -cross-obiec- 
tion is allowed to be filed in respect of 
an order which could not be agitated 
by means of an appeal the very purvose 
of law will - be defeated. I, ‘therefore. 
hold that the cross-obiection filed by 
the respondent As not maintainable. 


i 
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17. In view of my above findings, I 
would, while reversing the order of the 
court below on the question of limita- 
tion, dismiss the appeal on merits. The 
cross~objection is dismissed as not main- 
tainable. The parties are ected to 
bear their own costs of this appeal. 

‘Order accordingly. 


\ 


AIR 1981 ORISSA i 


R. N. MISRA, C. J. AN 
J. K. MOHANTY, J. 


Kapilendra Pothal, Petitioner| v. Dy. 
Registrar, Co-operative Societies, Bala- 
sore Division and others, Respondents. 


Original Jurn. Case No. 844] of 1981, 
D/- 29-7-1981. 


(A) Orissa Co-operative e Act 
(2 of 1963) (as amended by Act 21 of 
1970), Ss. 109 (1) (e-1); (j), 68 |— Elec- 
tion of Directors of Co-operative Bank 
=- Rejection of nomination of candidate 
by Deputy Registrar —- Appea against, 
to Registrar — Maintainable. 


Where the nomination of the candi- 
date, for election to the Board of Dir- 
ectors of the Bank was rejected by the 
Deputy Registrar, and the only, remain- 
ing candidate was notified to have been 
elected from the constituency, the order 
of rejection of nomination could validly 
be challenged by the aggrieved candi~ 
date in appeal before the Registrar 
since the order of rejection was touch- 
ing the election in view of Section 109 
(1) (e-1). (Para 4) 


Clause (j) refers to a ‘decision’ or 
‘award’ while clause (e-1) refers to an 
‘order’. Hence Section 68 (1) read with 
its Explanation-IV may be referred to a 
situation where post-election 
was raised to the election whil 
touching the election covering 
tion disputes were made the 
matter of appeal under Clause © 





S. 28 — Election of 


(2 of 1963), 
Bank — Rejection of 


of Co-operative 


nomination of candidate, by |Deputy 
Registrar — Vacation of rejection by 
Registrar. — Fresh election conld be 


held since the nomination became valid. 
Para 5) 


Addl. Govt. 


G. Rath, for Petitioner; 
! ‘Advocate and S. Misra-2, 
dents. 


BY/HY/D653/81/VNP . 


Kapilendra v. Dy. Registrar, Co-op. Societies, Balasore Divn. 






oo aes as eee 


ALR 


MISRA, C. J.:— This application un- 
der Article 226 of the Constitution calls 
in question the election of opposite 
party No. 3 as a Director of the Bala- 
sore District Co-operative Central Bank 
Limited (hereinafter referred to as the 
‘Bank’) on 18-4-1981. 


2. The Bank consists of 12 Zones ouf 
of ¿hich the Nilgiri-Oupada Zone is 
one and it also happened to be a consti~ 
tuency for electing a Director for the 
Board of the Bank. The said zone has 
12 co-operative . societies and from 
among the 12 representatives each re~ 
presenting one society out of these 12, a 
Director had to be elected. The Deputy 
Registrar of Co-operative Societies, 
Balasore Division (opposite party No. 1), 


‘issued notice under Section 28 of the 


Orissa Co-operative Societies Act (here- 
inafter referred to as the ‘Act’? for 
holding election to the Board of Dir- 
ectors of the Bank in a General Body 
Meeting of the Bank which was sche- 
duled to be held on 20-7-1980 for the 
said purpose. An election programme 
was published as per Annexure-1. Only 
two representatives out of the 12 relat~ 
ing to the relevant zone — petitioner 
and opposite party No. 3 — filed their 
nominations for the election to be held 
on the 20th of July, 1980. The nomina- 
tion of opposite party No. 3 was reject- 
ed by the Deputy Registrar who was 
also the Election Officer by order dated 
16th July, 1980, and since petitioner 
was the only remaining candidate, he 
was notified to have been elected from 
the constituency as an uncontested Dir- 
ector, Against the order of rejection of 
his nomination, opposite party No. 3 
filed an appeal being Appeal Case No. 6 
of 1980 before the Registrar (opposite 
party No. 2). By order dated 18-9-1980, 
the Registrar allowed the appeal and 
set aside the order of the Election Off- 
cer rejecting the nomination of opposite 
party No. 3 vide Annexure-2. The ap- 
pellate authority directed :— 


itia This being so, his decision on 
the legality or otherwise of the second 
meeting and of the resolution passed at 
the second meeting amounts to an ex- 
ercise of jurisdiction which he really 
did not possess under the law. In view 
of the above his order dated 16-7-1980 
is hereby set aside.” 
In terms of the appellate order, the Dy. 
Registrar (opposite party No. 1) gave 
the following notice :—. 
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“Notice No. -1720/Dated 23-3-1981. . ~ 
| . . “TEUI-Dk.2/80- a a oe 
ar si , - : Pa 
In continuation of this office Notice 
No. 678 dated 5-2-1981, which was pub- 
lished in, the .daily Oriya, Newspaper 
(Matrubhumi) , on, 13-2-1981, the . pro- 
gramme of election of members to the 
Committee of Management of Balasore 
District Co-operative Central Bank Ltd. 
from Nilgiri-Oupada Constituency which 
is scheduled to be held on 18-4-1981 at 
2 p.m. in the premises of Balasore Dis- 
trict Co-operative Central Bank Ltd, is 
given . below. All the members of Nil- 
giri-Oupada Constituency are requested 
to attend.and participate in’ the election 
General Body Meeting according to. the 

programme. . _ ee Ses 

_ . Sd. 
23-3-1981, _ 
| - Deputy Registrar, 
` Co-operative. Societies, Balasore 
Division, Balasore Cum Election >` 
7 Officer, Balasore. District © ` 
Co-operative Central Bank Ltd. 
Programme of election of member. . to 
the Board of Managenient: of Balasore 
District Co-operative Central Bank Td. 
from ‘Nilgirit<Oupada Constituency on 
18-4-1981 at 2 p.m, ay 
(See below chart.of programme) 

As would appear ` from Annexure-8, 
election being held, opposite party No. 3 
received 7 votes while petitioner receiv- 
ed 5. >o o 7 i 
Petitioner. has contended that the ap- 
peal to the Registrar was not maintain- 
able; the election of the petitioner hav- 
ing not been set aside, a fresh election 
could not be held; at any rate, when 
the Election Officer proceeded to give 
effect to the appellate order for holding 
of the election, in the absence of any 
provision that the election process could 
be conducted from the stage of scruti- 
nizing nominations, the ‘entire gammock 
should have. been repeated from the 

beginning of the election process. 


Particulars of programme. 


-3.. .Opposite party : No, 3 -alone ` has. 
filled. a: counter-affidavit -wherein' inter 
alia it.chas. been contended that Sec. 68 
of the...Act-.provides for raising:.a dis~ 
pute against the election: It has: ‘also 
been -contended that.. an: appeal lay 
against. the rejection of the nomination 
under Section 109 (1) (e-1) and, there- 
fore, the appeal. by opposite party No.3 
was maintainable .-and . the.. direction 
given by -the Registrar is. unexception- 
able. .. Petitioner has . been . contending 
that <anc-:appeal was not maintainable 
and: a ‘dispute-should have been raised 
His own contention should be utilised 
against the-. petitioner and in view of 
the fact -that a special -provision has 
been made by the statute for challeng- 
ing the election, the. writ application 
should not be. entertained. 
© 4, . Section 109 (1) (@-1) of the Act 
inserted into the statute by Amending 
Act 21- of 1970. provides that an appeal 
shall lie against an order touching . the 
election -of members of the committee of 
any society.-An order rejecting a nomi- 
nation is certainly an order  fouching 
the election. Therefore, when the nomi- 
nation of opposite party No. 3 was re- 
jected, the remedy of appeal was cer- 
tainly .-invocable. Under Clause (j). of 
the same- section, an appeal also: lies 
from the decision or award under Sec- 
tion 70: The :Fourth Explanation to Sec- 
tion 68. (1) of the Act provides: — 

“Any dispute “arising in connection 
with the election of any officer of the 
society shall. be a dispute within the 
meaning of this section.” 
‘Dispute’? contemplated in Section 68 of 
the Act, therefore, covers an election 
dispute,. Learned counsel for the peti- 
tioner contended. that when in Cl. (j) a 
right of appeal had been provided, the 
newly added Clause (e-1)' could not be 
intended to cover the same field, — 


Clause (j) was already in the: statute 
book.. when .by Orissa Act 21 of 1970, 
Clause (e-1) was added to Section 109 
(1) of the Act, The Legislature must be 


et BEOUINES OL Crogeommi, oo BNO 
1. Final Publication of list of contesting Office of the Deputy Registrar 18.4.1981 1P. M. 
candidates and allotment of election of Oo.operative Societies, to 
symbol. - Balasore Diviaion, Balagore. -4 P. M. 
9. Voting if necessary in the Election Inthe office promisesof Bala. 18-4.1981 2 P. M. 
in General Body Meeting. © ` sore District Co:operative ` ~ to 
: sO Central Bank Lid. 2S 8.46 PM 
3, Counting of votes and declaration of 


election result: 





o Doe -`| 18.4.1981 3 P.M. 
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imputed with the knowledge that .provi-. 
sion like clause (j) was in the existing 
statute, Since. Clause (e-1). was) inserted 
into the statute by amendment] later, it 
must have been the legislative intention 
that. the two clauses would 
different fields. Clause (j) refers to a 
‘decision’ or ‘award’ while Clause (e-1) 
refers to an ‘order’. It is quite} possible 


that Section 68 (1) read with it Expla- 
nation-IV referred to a situation where 
post-election challenge was praised to 


the election while orders touching the 
election covering pre-election | disputes 
were made the subject-matter appeal 
under Clause (e-1), The appeal jfiled by 
opposite party No. 3 in the premises 
cannot, therefore, be said to have been 
not maintainable in law. Petitioner was 
a respondent in the appeal and main- 
tainability of the appeal was not ques- 
tioned on the present ground. e ap 
pellate order of the Registrar was al- 
lowed to become final. Petitioner’s con- 
tention that the appeal was not main- 
tainable in the circumstances cannot be 
accepted, 


5. There is also no force |in the 
second submission advanced on behalf 
of the petitioner that unless there was 
a specific direction to set aside the de- 
claration that the petitioner 


elected Director, a fresh electio 





opposite Party No. 3 was rejecte 
tioner was, therefore, 
been élected as the only residu 
didate, Once rejection of the 
tion was vacated and opposite party 
No. 3’s nomination became valid| auto- 
matically the declaration had to ibe an- 
nulled so that an election could held, - 


6 The next question is as to whe- 
ther opposite party No. 3’s election is 
vitiated on account of the fact that the 
electoral process did not begin) from 
the inception, but the Election Officer 
continued the election from the stage 
indicated in Annexure-3. Like elections 
held under the Representation lof the 
People Act, 1951, it is conceded jat the 
Bar, that the process should have start- 
ed afresh. There is no provision jin the 
Act or the Rules made thereunder as to 






how such a situation has to be} dealt 
with. The appellate order also did’ not 
indicate from what stage the electoral 


eher. v. Manasingh Dharua : 


„process. was. -to. commence, 
mises, the question is, could the: Elec- - 
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-o ACER, 
In'the pre- 
tion Officer continue the process from 


the stage of scrutiny? We do‘ not: pro- 
pose to decide this-aspect of the mat- 


ter, particularly because the statute 
provided a machinery for challenging 
the election and the dispute’ when 


raised would be a comprehensive one 
where all aspects of the question can 
be gone into. It is the petitioner who 
has pressed in the writ application the 
fact that an election should also be per- 
mitted to be challenged by way of a 
dispute under Section 68 of the Act. We 
see no reason as to why petitioner him- 
self should not subject himself te that 
statutory discipline, We would accord- 
ingly decline to express any opinion on 
the third contention and leave it to be 
agitated in the dispute if raised. 

7. As it appears, the writ application 
was filed within the period of limita- 
tion. By now of course the period of 
limitation to raise a dispute seems to 
have been over. The petitioner would 
do well, in case he is so advised, to 
raise a dispute quickly and apply ‘ta the 
authority before whom the dispute: is 
raised to condone the delay on the 
ground that the matter was pending be- 
fore us in a writ application instituted 
within the period of limitation. We 
think, the authority should liberally 
deal with this aspect and allow the dis- 
pute to be raised and the contention to 
be examined before it. As the Deputy 
Registrar was the Election Officer, it is 
proper that the dispute is raised before 
an authority higher to him for an im- 
partial and fair adjudication. With these 
observations, we dispose of the writ ap- 
plication without any direction for costs. 

J. K. MOHANTY, J.:— I agree. 

Order accordingly. 


AIR 1981 ORISSA 1% 


R. N. MISRA, C. J. AND 
J. K. MOHANTY, J. 


. Parikhit Meher, Petitioner v., Mana- 


‘singh Dharua and others, Respondents. - 


Original Jurn. Case No. 77 of 1977, 
D/- 24-7-1981. 7 : P 
` Orissa Land Reforms Act (16 of 1960), 
S. 23 (as amended by Presidents Act 
17 of 1973) — Applicability — Provi- - 
sion being of penal nature would not 
have retrospective effect. - 


1981 - 


Section 23 is penal .and therefore. 

should not be given retrospective. effect 
and would, therefore, have prospective 
effect — particularly -in the absence of 
anything to the contrary to the provi- 
sion. 
_ Held that, petitioner transferee would 
be subjected to a total penalty of Ru- 
pees 200/- as provided under the un- 
amended Section 23 (2) which was in 
force at the time when the transaction 
of transfer took place. 

The order of the S. D. O, imposing 
penalty of Rs. 200/- per acre per each 
year for the period during which the 
transferee was in possession was vacat- 
ed, (Para 4) 


R. C. Patnaik and P. K Misra, for 
Petitioner; G. Rath, N C. Panigrahi and 


Addl. Standing Counsel. for Respon- 
dents. 
MISRA, C. J.:— Challenge in this 


application under Article 226 of the 
Constitution is against the order of the 
‘Sub-Divisional Officer (opposite party 
“No. 2) made under Section 23 of the 
Orissa Land Reforms Act. 
‘has- applied to quash the said order as 
affirmed in appeal by the Additional 
District Magistrate and in revision by 
the Revenue Divisional Commissioner 
(opposite parties 3 and 4 respectively) by 
issue of a writ of certiorari. 


2. Petitioner is a money-lender, In 
a proceeding under Section 17 of the 
Orissa Money-Lenders Act petitioner ad- 
mitted that he was a transferee of cer- 
tain lands belonging ta opposite party 
` No. 1 under two deeds, one of 1968 and 
the other of 1973. In view of the fact 
that the petitioner was not a member 
of the Scheduled Tribes while the oppo- 
site party No. 1 was a member of the 
Scheduled Tribes and no permission had 
been taken as provided under the Orissa 
Land Reforms Act for such alienation, 
a proceeding under Section 23 of the 
Act was initiated against the petitioner. 
The S..D. O. by his order dated 25-10- 
1976 directed restoration of possession 
of the property and imposed penalty of 
Rs. 200/- 
period during which petitioner was in 
possession of the property. In appeal 
and revision, petitioner failed to obtain 
any relief. 

3. Two reliefs were claimed in the 
writ application, (i) the direction for re- 
storation of possession should be quash- 
ed and (ii) the imposition of penalty 
should be set aside. On 17-7-1981, the 
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Petitioner 


per acre per each year for the 
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following..,order. was recorded by. a 
Bench of this Court : — 

“Mr. Patnaik for the petitioner makes 
a statement that the relief in the writ 
application shall be confined to the 
guestion of exigibility of penalty and 
its quantum. Counsel for the O. Ps, have 
no objection, in the circumstances, tq 
recall order No. 9. The order is re- 
called. Substitution as prayed for is al- 


In view of the aforesaid order, at the 
hearing of the application the question 


relating to restoration of possession is 
not agitated. The only question that 
survives for consideration is about im- 


position of penalty, 

4. As indicated, the documents which 
have been set aside are of 1968 and 1973 
and admittedly petitioner got into pos- 
session under these documents. Sec. 23, 
as it stood before its amendment by 
President’s Act 17 of 1973, provided :— 


“After holding such enquiry, as the 
Revenue Officer deems fit and after 
hearing the persons interested, he may 
declare such transfer to be invalid and 
impose on the transferor or the trans- 
feree or both penalty of an amount not 
ee a ‘sum OF rupees two hund- 
red.” 


After amendment by President’s Act 17 
of 1973, sub-section (2) provided :— 


“After holding such inquiry as the 
Revenue Officer deems fit and after 
hearing the persons interested. he may 
declare such transfer to be invalid and 
impose on the transferee a penalty of 
an amount not exceeding two hundred 
rupees per acre of the land so transfer- 
red for each year or any part thereof 
during which the possession is continu- 
ed in pursuance of the transfer -which 
has been declared to be invalid.” 


Admittedly, the provision is penal and, 
therefore, should not be given retro- 
spective effect and would, therefore, 
have prospective effect particularly in 
‘the absence of anything to the contrary 
to the provision. At the time when the 
transfer took place, the unamended pro~ 
vision was in force and the maximum 
penalty exigible for the transaction was 
Rs. 200/-. We would accordingly allow 
the writ application to the extent of 
vacating the order of imposition of 
penalty and in lieu thereof direct that 
petitioner shall be subjected to a total 
penalty of. Rs. 200/- aş had been pro- 


_ vided under Section 23 (2) of the’ Orissa 
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Land’ Reforms Act at the. time the 
transactions took place, E 
$- The writ application is allqwed in 
part. The parties are directed fo .bear 
their own costs throughout, ae 
J. K. MOHANTY, J.:— I agrée. 


Application allowed in part, 
AIR‘ 1981 ORISSA 198 
N. K. DAS, J. - 
- Smt. Sailabala Biswal. and another, 


Appellants v. Akshaya Kumar Routray, 


 Bespandent. E l E 
Misc. Appeal No. 75 of 1981, D/- 8-5- 
J98 2, - 

(A) Arbitration Act (10 of 1940), Sec- 
tions-8 and 20 —~- Application fled under 
Section 8 — Both ‘parties agreeing that 
application under -Section 8 not máin- 
tainable —- Applicant would not be pre- 
cluded from making -applicatiox wader 
Section 20 in pendency. of such. applica? 
tion under Section 8. 

‘The fact that when the dant: 
pointed out that the application under 
Section 8 of the Act was not .mainisina- 
ble, the plaintiff. having filed- the applica: 
tion ander Section.29 .and.. thereaiier 
not pressing bis. application updgr off 
tion 8, will not preclude him from pro- 
ceeding with the application under Sec- 
tion 20. There was no dispute ufiween 
the parties that the application) under 


Section 8 was not maintainable and” the - 


petition was misconéeived. if the. appli 
cation was-not maintainable, then thers 
-was ‘no -valid application pending | before 
the Court. This will. not’ debar- the 
‘plaintiff -ftom filing an appiication 
under Section 20 of the Act.: Case law 
discussed, =. = 7° 5 o fa (Para T) 

(B) Arbitration “Act (10 of 1940), Seé- 
tion 2 (a) — Existence of partnership 
— Dispute about —- Can be deeided by 

In the instant case the plaintiff stated 
that the defendants had . appropriated 
. the -ineome' ef the business and they 
were not rendering’ accounts; and the 
stand taken by the defendants wds that 
the plaintiff was no longer in. the parti- 
nership.and.they are not liable to ren- 
der any accounts. There. was 
tion of misappropriation by the gefen- 
dants. ‘These all -wouid be disputes 
arising out of the partnership 


*Against order of P. C. Patra, Sub, J. 
Jagatsinghpur, D/- 20-2-1981. . 
GY /'AYÍD2LII 8U TDD 


Akshaya Kumar - | 


def ndante 


Sec- 


alega- 


agree” 


A.L B: 


ment and as such the arbitrators wouid 
have jurisdiction. to go into that ques- 
tion, AIR 1980 Cal 354, Rel on. - 
é th -h o - . {Para il) . 
Cases: Referred : Chronological - Paras 
AIR 1980 Cal 354 ji. 
ATR 1976 8C 1745 8 
AIR 1975 Cal 165 7 
(19733. 1 Cut WE $849 7 
AIR 1967 SC 999 o i o 
-8 

8 

7 


~ 


ATR: 1968 SC 402 “ay t. 
AIR 1963- Andh Pra. 286 
AIR 1961 SC 1285. ` ; 
-M. R. Panda, J. K. Tripathy; C.-S. 
Dash and S. K.. Dash, for - Appellants; 
G. C. Jena and K. C. Kar, for Respon- 
dent. f 

JUDGMENT :— Defendants are ap- 
pellants against an order directing ap- 
poimtment of two arbitrators for dis- 
posal of the disputes to be referred to 
them by the Court who will choose an 
umpire on a petition fled under Sece- 
tion 20 (1) of the Arbitration Act. 
' 2 The-case of the plaintiff is that in 
1974 he submitted a scheme to the 
Small Industries Service Institute and 
the Director of Fisheries. The plaintiff 
was the sole. proprietor of the scheme 
The scheme was. approved. and was re- 
Zicstered by the Director of Industries. 
The plaintiff thereafter applied to the 
Orissa State Financial: Corporation for 
sanction. of loan. The State Financial 
Corporation ` suggested . that a partner- 
ship firm -should be.formed for the pur- 
pose of sanction of the loan. A partner- 
ship firm was constituted with the plain- 
tiff and the defendants as. partners the 
plaintiff having 51% share, defendant 
No. 1 having 31% and-.defendant No, 2 
having 19% (18%?).share in the firm. 
‘The defendants are very-close relations of 
the plaintiff. and they were taken as 
‘partners at their own request. The firm 
was -also registered. Towards the end 
ef July,- 1978, the plaintiff feil ili : and 
he entrusted the work of production and 
sale of.the ice-blocks to defendants on 
1-8-1978 for two months and directed 
them .to pay him the sale proceeds. On 
25-9-1978 the plaintiff demanded pay- 
ment of the sale proceeds lying with the 
defendants. But.the latter though pro- 
mised to pay the same within 2/3 days, 
in fact, did not pay the same. 
_On 29-9-1978 the workers of the firm 
approached the plaintiff alleging that 
they had been dismissed by the defen- 
danis and their ‘husbands. When the 
plaintiff came to.enquire about this, the 
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husband of defendant No. 2 and the de- 
fendants hurled a sharp edged knife 
towards the plaintiff and threatened 
to kill him, The defendants with the 
help of their husbands declined to ren- 
der any accounts of the sale proceeds; 
they dismissed the workers of the firm 
without any authority and wanted to 
oust the plaintiff from the firm. There- 
fore, the plaintiff issued a notice to the 
defendants on 27-5-1979 to show cause 
why they should not be expelled from 
the partnership firm. The plaintiff also 
issued a notice to the defendants. re- 
questing them to refer fhe disputes 
arising between them for disposal by 
arbitrators and fo name one of the arbi- 
trators for the purpose. The défendints 
then sent a reply stating that there was 
no dispute among them arid, as such, 
there was no necessity to refer any 
matter to arbitrators. Hence, the suit. 


3. The defendants filed a joint writ- 
ten statement denying the allegations of 
the plaintiff. They have averred that 
the partnership agreement contains 
several] items which are contrary to 
law and carmot be enforced. They have 
invested the entire amount for the firnt 
and also paid money on behalf of the 
plaintiff. As the plaintiff is a close re 
lation of the deferidamts, he has exploit- 
ed the relationship. They further al- 
lege that the partnership constituted by 
the plaintiff and the defertdants is nod 
longer in existence as the plaintiff has 
voluntarily retired., The defendants have 
thereafter reconstituted another partner- 
ship firm taking the husband of defen- 
dant No 2 as one of the partners. On 
these grourtds they 
plaintiff has ceased to be a partner, he 
cannot take recourse to Section 20 of 
the Arbitration Act and that there are 
no disputes between them. 


4, The trial Court Has held that 
Ext. 2, the partnership agreement, is & 
genuine and valid document; that dis- 
putes have arisen between the partners 
and that by virtue of the terms of the 
partnership agreement the disputes are 
to be referred to arbitrators. It has 
further been held that the plaintiff has 
not retired from the partnership firm. 


5, Undisputedly, the plaintiff origi- 
nally filed an application under Sec. 8 
of the Arbitration Act. The defendants 
raised. objection that the application: 
under Section 8 of the Act was _ not. 
maintainable and the plaintiff, there- 
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claim that as the 
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fore, filed the present application under 
Section 20 and did not press his appli- 
cation under Section 8. 


6. The defendants vehemently assert- 
ed. in the trial Court as well as in this 
Court that the partnership agreement 
(Ext, 2} was not properly executed: and 
it came into exisfence by undue influ- 
ence, and misrepresentation. There is no 
such pleading in the objection filed in 
fhe trial Court. On the other hand, 
the defendants have admitted the exis- 
tence of the partnership agreement. In 
paragraphs 6 and 7 of the written state- 
ment (objection), the defendants have 
admitted the existence of the partner- 
ship agreement as also the disputes be- 
tween the parties. Ext, 5 is the notice 
sent by the plaintiff to the defendants 
for referring the disputés to arbitrators. 
Ext. 6 is the reply to Ext. 5. The only 
assertion in the reply is that there was 
no dispute between the parties and, 4s 
such, there was no question of reference. 
Tt would thus appear that the only 
question was the existence of disputes 
to be gone into, The agreement Ext, 2 
is a registered document which would 
show that both parties understood the 
contents. Ext. 14 is the written objec- 
tion filed by the defendants to the peti- 
tion of the plaintiff filled under Sec. 8 
of the Arbitration Act. In this objec- 
tion, the defendants have contended that 
the remedy of the - plaintiff was to file 
am application under Section 20 of the 
Act and, as such, they admitted the 
existence of the agreement. This Ext. 
14 was filed and verified by the husband 
of defendant No. I who has stated 
therein that he was looking after the 
case on behalf of defendant No: 1. -in 
the present appeal, the application for 
stay is also supported by an affidavit 
of the husband of defendant No. 2, 


P. W. 1, the plaintiff, has stated on. 
oath about the execution of the part~ 
nership agreement. I have already de- 
scribed that in the written objection 
filed by the defendants there is no plea 
of any undue influence, coercion or 
that the defendants executed the docu- 
ment without knowing the contents. 
thereof. In  cross-examination, it has 
been elicited from the plaintiff (P.W. 1) 
that the contents of the documens were 
explained to the defendants, who, after 
understanding the same, executed the 
same, The husband of the defendants 
were also taking - active part in execu” 
tion of the document. The plaintiff has 
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further ‘asserted’ in his- evidende 
the ` husbands of the 


Government servants. In such cum- 
stances, - it cannot be believed that the 


` that 






rately discussed the evidence in 
spect. For ‘the aforesaid reasons. 
in agreement with the 


ship: agreement between the parties for 
eae the business. 


T. The next contention of the defen- 
dant-appellants is that the plainti 
an application under Section 8 jof the 
Arbitration Act and during the pen- 
dency of-that application he filed the 
present application under Section 20. 
Thus, this application under Section 20 
of the Act-is not maintainable (during 
the pendency of the application} under 
Section 8. It is contended by the, plain- 
tiff-respondent that the petition | under 
Section 8 of the Act was under miscon- 
ception. When the defendants objected 
to the maintainability of that 
the plaintiff filed the 
under Section 20 wherein he h 
mentioned that the proper pros isi 





plaintiff efend Section 8 of the 
was contended in Paragraph 8 sae xt. 14 
that the only remedy of the aintiff 


was to file the application ee ec. 20 
of the Act. Accordingly, the pla'ntiff 
has filed the present application and did 
not press his application under Sec. 8. 


Section 8 of the Arbitration a pro- 
vides only for appointment of a r 
tor either by consent of parties, 

Court, But Sec. 20 of the Act E 
to filing of the arbitration agrepment 
and after hearing the parties for| refe- 
rence of the disputes to the arbitrator. 


It has been held by a Division ench 
of this Court that a plain reading of 
Section 20 shows that before a person 
applies under Section 20, four ndi- 


tions have to be satisfied, eee 
(a) there is an arbitration nan 
between him-and some othér perso 
(b) the agreement has been 
into before the institution of an 
with respect to. the sumaecy 
the agreement; 


(c) a defference’ has 


tered 
suit 


arisen between 


the parties to which the’ basin ap~’ 


plies; : and 


swal v. Akshaya Kumar ` 


defenda ts are — 


‘ceeding under Chapter IT” 
suggest that the `’ 
remedy provided in that Section is al- * 


filed. 


oe 


matter of. 


‘under Section- 20. - 


tion is made 


It has further been held ‘in’ the said 
decision that the words “instead of pro- 
in sub-sec- 
tion (1) of Section 20 


ternative to that provided in Chapter Il 
of- the Act (See Orissa Co-operative In- 
surance Society Ltd. v. 
Agarwala, (1973) 1 Cut WR 949), 


In Maheswari & Co. Pvt. Ltd, v. Cor- ` 


poration of Calcutta, AIR 1975 Cal 165, 
question arose if an application under 


Chapter II of the Act has already been © 


filed, . an application. under Section 20 
would not be maintainable, It was held 


that sub-section (1) of Section 20 of the 


Act does not exclude operation of the 
other provisions of Section 20 in so far 
as these are applicable even in a case 
where parties have chosen to. make a 
reference and proceed with arbitration 
under Chapter If of the Arbitration Act. 
Sub-section (4) of Section 20 jis clear 
indication of the fact that where arbi- 


tration agreement is filed the court can , 


and has a right to make either an order 


directing the arbitration. to proceed -in - 


accordance with the arbitration. agree- 
ment by the parties or appoint an arbi- 


trator directly which is a consequential 


order following from the: filing of the 
arbitration agreement. Chapter I. of the 


Arbitration Act does not deal with fil- . 


ing of arbitration agreement.. Therefore, 
in so far as Section 20 in its substantive 
provision, deals with rights of the par- 


ALR 


(d) ‘the Court’ to which the applica- -' 
has jurisdiction -in the 
matter to which the agreement relates. | - 


m 


Chandanlal .- 


ties for filing of arbitration agreement, | 


there is no parallel provision in Chap- 


ter II of the Arbitration Act. Im such 
a situation, no question of having exer- 
cised option by the parties arises. Re- 
liance has been placed by the Calcutta 
High Court for the aforesaid observa- 
tion on Dhanrajamal Govindaram v. 
Shamji Kalidas & Co., AIR 
1285. o 


In view of the aforesaid dictum of; 
this Court as well as the Calcutta High]: 


Court and the fact that when the de- 


- fendants pointed out that the applica- 


tion under Section 8 of the Act was not 
maintainable, 
the application ‘under Section 20 and 
thereafter not pressing his application 
under Section 8, will not preclude him 
from ‘proceeding - -with the application 
‘There is no dispute 
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the plaintiff having filed] 
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between. the, parties that the:; application 
under Sectidén.:8 was--not maintainable 
and the petition. was misconceived. . If 
the application was not maintainable, 
then there was no valid application 
pending before the Court. This will not 
debar the plaintiff from filing an appli- 
cation under Section 20 of the Act. 

8. Reliance has been placed on be- 
half of the appellants on Ravu Venkata 
Surya Rao v. Ravu Venkata Rao, AIR 
1963 Andh Pra 286. This was a case 
where a preliminary decree had been 
passed on a compromise and partition 
had been effected amicably. Thereafter, 
there was an agreement for reference 
to arbitrator. The arbitrator -had already 
entered on the reference and the par- 
ties had filed their statements. Some ad- 
journments were also taken. At that 
time, the appellant changed his mind 
and did not like to proceed with the 
arbitration, Before expiry of 4 months, 
the appellant gave notice to the arbi- 
trator asking him not to proceed with 
the arbitration.’ Long time thereafter, 
en application was- made to the court. 
R.lating to Section 20 of the Act, it has 
been observed as follows (at p. 287) :— 

"The sub-clauses (4) and (5) furnish 
clear indicia of the appropriate stage at 


which the- provisions of Section 20 can» 


be availed of. -It is manifest that they 
are to be availed of before an arbitrator 
has entered on reference.” > ` 
It was further held in that case (at 
p. 287): 
“The arbitrator appointed by the par- 
ties admittedly entered on reference. 
His authority could not be revoked un- 
der the clear provisions of Section 5 
except with the leave of the Court 
which was not obtained.” 
It would thus appear that the facts and 
circumstances of the case are not appli- 
eable to the present case. l - 


The appellants have also relied on 
Ramvallabh Tibrewalla v. Dwarka Das 
and Co., AIR 1966 SC 402. That was a 
case in which an arbitration agreement 
was entered into while the suit was 
pending. Therefore, the Supreme Court 
came to the conclusion that if an arbi- 
tration agreement is entered into while 
a suit is pending, the agreement cannot 
be enforced under Section 20. The facts 
and circumstances are absolutely differ- 
ent from the facts and circumstances, of 
the instarit case. | B 


Reliance has also. been_placed. by the. 
appellants on Union- of India v. 'Om Prav. 
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kash, AIR. 1976 SC:.1745. It was. held 
in that case. that it is clear from the 
provisions .of Chapter Il that-after the 
appointment of. arbitrator, the proceed- 
ings are to.be outside court, and up te 
the stage of filling the award interven- 
tion of court is not contemplated unless 
any occasion arises requiring the - court 
to remove the. arbitrator under Sec. 11. 


The appellants have further relied on 
Wazir Chand Mahajan v. The Union of . 
India, AIR -1967 SC 990. The facts and 
circumstances of this case are not appli- 
cable to the instant case. That. case re- 
lated to question -of limitation appli- 
cable to applications under Section 20 
of the Arbitration Act, 


In view of the decisions discussed 
above, which have been explained by a 
Division Bench of this Court, I hold. 
that the petition under Section 20 of 
the Arbitration Act is maintainable, 


9. The next contention of the ap- 
pellants is that the respondent did not 
press the application filed under Sec. 8 
and no leave was granted for institut- 
ing the present case and, as such, the 
application is not maintainable, The dis- 
cussions made above will clearly show 
that there was no bar for the plaintiff 
to. file the present application under 
Section 20 of the Act. Section 141 of 
the Code of Civil Procedure clearly says 
that the provisions of. the Code of Civil 
Procedure are applicable to other pro- 
ceedings as far as practicable. In the in- 
stant case, there was no scope’ for the 
plaintff to abandon the ‘entire claim or to 
part with any claim while withdrawing 
the case. It has been specifically men- 
tioned in the application undér Sec. 20 
of the Act that the application under 
Section 8 was not maintainable. The 
stand taken by the present appellants 
ts also that the application under Sec- 
tion 8 was not maintainable. In view of 
these facts and circumstances, I hold 
that there was no bar on the part of 
the plaintiff to file the present applica- 
tion. — 

10. The appellants contend that the 
agreement was unworkable. Jt is well 
settled that reference cannot be made 
on an agreement which is invalid. An 
invalid agreement. is an -agreement 
which is void ab initio, ie. that the 
agreement was against public policy oF 
is against any provision of law, or is 
tainted..with fraud,-misrepresentation of 
coercion.-. I have already held that’ the 
appellants have not taken the- stand of 


202 Ori. 


fraud, misrepresentation or coercion in 
their objection filed in the al court. 
In view of such circumstancés,|the con- 
clusion should be that the agreement is 
not invalid. It is further contended that 
the term of appointment of the arbi- 
trators is also confusing. The term in 
the agreement (Ext. 2) about |the ap- 
pointment of arbitrators can covered 
under Section 10 of the Arbitration Act, 
There are two parties in this |case 
plaintiff is one party and both! the de- 
fendants are one party. Both the par- 
ties have also fought out this itigation 
on that stand. Their case in the 

court as well as in the agreement is 
that the plaintiff is one party |and the 
defendants are the other party. |In view 
of this position, no prejudice is caused 
to the defendants at all, inasmuch as 
they have been constantly ing this 
stand. According to Section 10,| if two 
arbitrators are appointed, both the arbi- 
frators can appoint one umpire and the 
decision can be given by them. The trial 
court has also based his order according 
to the terms of Section 10 of the Arbi- 






decision of the trial court. 


11, It is contended by the a pellants 
that the partnership does not t and 
the plaintiff has already retire fromm 
the partnership. The trial court, after 
discussing the materials available on re- 


the partnership of the plaintiffs and de- 
fendants still exists. Whether the part- 
nership exists or not, is a question 
which can be decided by the arbitrators, 


In Arjun Agarwalla v. Baidya Nath 
Roy, AIR 1980 Cal 354, it has be held 
that whether the firm has n dis- 
solved or not is a dispute between the 
partners relating to the partnership and, 
as such, an arbitrator can decide that 
question, The disputes between 
ties arising in the instant case 


render any accounts, There is 
of misappropriation by the defendants. 
These are all disputes arising out] of the 
partnership agreement and, as such, the 
arbitrators have jurisdiction to go into 
that question, 


i 


Rudramani Padhan v. State 


„and is dismissed. 
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All the contentions raised by the ap- 
pellants fail. 

12. In the result, the appeal fails 
in the circumstances 
of the case, there will be no order as to 
costs, 

Appeal dismissed, 
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Rudramani Padhan and others, Peti 
tioners v. State of Orissa, Opposite 
Party. ; 

Civil Revn. No. 30 of 1980, D/- 7-5- 
1981.* 

Civil P. €. (5 of 1908), O. 9, R. 13 — 
Ex parte decree — Application for set- 
ting aside —— Sufficient reasons for ab- 
sence, on date of trial, not shown by 
defendant — Ex parte decree could not 
be set aside. 

Where the defendant, against whom 
an ex parte decree was passed on the 
ground of his absence on the date of 
trial, failed to show sufficient reasons 
for his absence, the ex parte decree 
could not be set aside and the Courts 
have no jurisdiction to touch that 
decree. Case law discussed, (Paras 2, 3) 
Cases Referred : Chronological Paras 
AIR 1980 Orissa 162: 50 Cut LT 419 

(FB), 

AIR 1975 Orissa 173 
AIR 1973 Orissa. 102 
(1970) 36 Cut LT 1152 
AIR 1969 Orissa 28 
(1966) 32 Cut LT 501 
(1965) 31 Cut LT 443 

P. K. Misra, L. Mohapatra and J. P. 
Misra, for Petitioners; Addl. Govt, Ad- 
vocate, for the State. 


ORDER :— Plaintiffs in Title Suit No. 
10/9 of 1974/1977 of the Court of the 
Subordinate Judge of Bolangir are peti- 
tioners. The suit was posted for hearing 
to 19-4-1978, when defendant was set 
ex parte and ex parte trial took 
place. By judgment dated 24-6-1978 
and decree dated 1-7-1978, the suit 
was disposed of finally. Defendant- 
State applied under Order 9, R. 13 
of Civil P. C. to set aside the 
ex parte decree and that application 
was registered as M. J. C. No. 70 of 
1978. The learned Subordinate Judge 


*Against order of P. S. Panda, Sub, Sa 
Patnagarh, D/-. 14-12-1979. 


GY/TY/D224/81/VNP 


qo 09 GO ewa Go & bo 


1981 


came to record a finding on the basis 
of the evidence that defendant’s absence 
on the date of trial was not for any 
sufficient cause. Yet, he held:— 

obin ers Thus, even if suficient cause 
has not been shown by the State- 
defendant-petitioner, this is a fit case 
where the ex parte order is to be set 
aside and the original suit is to be re- 
stored to file for purpose of hearing on 
merit, in exercise of inherent power of 
the court under Section 151, C. P. C. 


p 
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2, A Full Bench of this Court in the 
case of E. I. D. Parry Limited v. Agro 
Sales and Service, (1980) 50 Cut LT 
419: (AIR 1980 Orissa 162) has held (at 
P- 165 of AIR) :— 

OTOR In view of the catena of 
oe Court decisions covering the 
field, there can be no scope for enter- 
taining the view accepted by the learn- 
ed single Judge that even when the de- 
fendant failed to establish existence of 
sufficient cause for his non-appearance 
on the date of trial, he could obtain 
vacation of the ex parte decree passed 
against him by invoking the inherent 
POWETS solere» but we make it explicitly 
clear that Section 151 of the Code is 
not invocable when defendant fails to 
establish existence of sufficient cause 
for his non-appearance and this being 
the law, decisions to the contrary can- 
not be accepted as laying down the 
correct proposition of law.” 

On the finding of the learned Sub- 
ordinate Judge, therefore, there was no 
scope to set aside the ex parte decree. 


3, Faced with this situation, learned 
Additional Government Advocate con- 
tended that the jurisdiction of this 
Court in an application under Sec, 115 
of Civil P. C. is discretionary and inas- 
much as the dispute was with reference 
to a substantial property including a 
tank which could be used as an irriga- 
tion source for the public, the discre- 
tion of this Court should not be exer- 
cised in favour of the plaintiffs. Reli- 
ance has been placed on four decisions 
of this Court being the cases of Narayan 
Nayak v, Sara Bewa, (1965) 31 Cut LT 
443; Bhimaraj Onkarmal Firm v. Satya- 
narayan Satpathy, (1970) 36 Cut LT 
1152; Bira Mallik v. Chaitan Mallik, 
AIR 1973 Orissa 102 and Dinamani Dass 
‘Wv. Bimbadhar Padhan, AIR 1969 Orissa 
28. On the other hand, learned counsel 
for the petitioner relies on two decisions 
of this Court being the cases of Dina- 
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bandhu Patnaik v. Ananta Charan Sahu, 
(1966) 32 Cut LT 501 and Ananda - 
Behera v. Nilakamal Behera, AIR 1975 
Orissa 173, The two Orissa decisions on 
which counsel for petitioners relies have 
taken the view that if there be want of 
jurisdiction, the order would be a nul- 
lity and -a situation arises where the 
jurisdiction under Section 115, Civil 
P, C. should be exercised, Counsel for 
petitioners rightly explains the circum- 
stances in which the other four decisions 
of this Court relied upon by learned 
Additional Government Advocate have 
been rendered. Taking an overall pic- 
ture of the matter, I am of the view 
that once it is found that there was no 
sufficient cause for the absence, the ex{ 
parte decree cannot be.recalled and the 
court would haye no jurisdiction to 
touch that decree, In this view of the 
matter, the Civil Revision must succeed 
and the order vacating the ex parte 
decree- must stand vacated. 

4. The Civil Revision is accordingly 
allowed and the impugned order is set 
aside. There would be no order for 
costs, l 

Revision allowed, 
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P. K. MOHANTI, J. 


Suresh Kumar Moharana and others, 
Appellants v. Brundaban Barik and an- 
other, Respondents. 


Mise, Appeals Nos, 125 to 127 of 1980, 
D/- 1-5-1981.* — 


(A) Motor Vehicles Act (4 of 1939), 
Ss, 110-D, 110-B — Appeal — Order of 
Tribunal dismissing the claim petition 
on ground of default — Order not 
amounting to an award — Appeal not 
maintainable, 


It is manifest that only when an 
order of the Tribunal partakes. of an 
award the person aggrieved thereby can 
prefer an appeal under Section 110-D. 

(Para 5) 

Where the claim petition has been 
dismissed by the Tribunal on ground of 
default of the claimants there would be 
no enquiry and no decision would be 
arrived at by the Tribunal, order dis- 
missing the petition would not be an 


Se ee ees ee ee 

*From orders of N. P. Mahpatro, Second 
Motor Accident Claims Tribunal. Cut- 
tack, D/- 5-3-1980, 


GY/GY/D223/81/KJK/SNYV 
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award and appeal against such order 
would not be maintainable. (Para 5) 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-B and Orissa Motor Vehicles (Ac- 
cidents Claims Tribunals) Rules (1969), 
Rr. 16, 17, 19-— Dismissal of claim peti- 
tion for default — Validity —! Framing 
of issues under R. 16 s Th of the 
petition for default by Tribunal is im- 
permissible. AIR 1972 Gauhati 35 and 
. AIR 1969 SC 1068, Foll. (Para 9) 


Cases. Referred : Chronological Paras 
AIR 1972 Gauhati 35 | | 8 
AIR 1969 SC 1068 9 
R. N. Mohanty, for Appellants; A. K. 
Mohanty, for Respondents, 
JUDGMENT :— These three | appeals 


have been heard together and! will be 
disposed of by this common judgment. 


2. On 20-2-1979 while a truck loaded 
with boulders was coming from |Naulpur 
towards Chandikhole, it met with an 
accident on the public road. F labo- 
urers who were travelling by the truck 
sustained injuries as a result ofi the ac- 
cident, They filed four separate claim 
petitions under Section 110-A of the 
Motor Vehicles Act, 1939, which were 
registered as Misc. Cases Nos, 41, 42, 43 
and 44 of 1979. After the claim petitions 





were admitted, notices were issued to 


the owner and the insurer of the vehi- 
cle. The owner did not enter | contést. 
The Insurance Company filed its written 
‘statement and issues were settled. 


were aera to’ 5-3-1980 for 
On 5-3-1980 the Insurance 


have preferred three separate appeals 
under S, 110D of the Act. 
3.. The learned counsel appearing for 


the Insurance Company raised preli- 
minary objection that no appeal lies 
‘against the order dismissing the claim 


- petitions for default. His contention is 
that the provisions of S. 110-D confer a 
right of appeal only against an award of 
the ‘Claims Tribunal and if aa ke is no 
award no appeal can lie, | 


‘Suresh -Kumar v.- Brundaban Barik: - | 


‘pensation made under Sec; 110-A, 


AcI. R: 


Counsel: for’ the petitioner has, on ;the, 
other hand,. contended that the. impu- 
gned order is without jurisdiction and is 
non-existent in the. eye of law. The 
argument is that after the issues are 
framed the Tribunal must hold an in- . 
quiry into the claim and there is no 
scope for dismissing the claim petition 
for default. 

4, Section 110-D of the Motor Vehi- 
cles Act, 1939, provides as follows: 

“Section 110-D: (1) Subject to the 
provisions of sub-section (2), any per- 
son aggrieved by an award of a Claims 
Tribunal may, within ninety days from 
the date of the award, prefer an appeal 
to the High Court. 

Provided that the High Court may 
entertain the appeal after the expiry 
of the said period of ninety days, if it 
is satisfied that the appellant was pre- 
vented by sufficient cause from preferr- 
ing the appeal in time. 

(2) No appeal shall lie against any 
award of-a Claims ‘Tribunal, if. the 
amount in dispute in appeal is less than 
two thousand rupees, 


5. It is manifest that only when an 

order of the Tribunal partakes of: an 
award the person aggrieved thereby 
can prefer an appeal under Section 110-D. 
The Act does not define an award. 
Therefore, its ordinary dictionary 
meaning is to be taken. According to 
the Concise Oxford Dictionary award 
means “a judicial decision’. The mean- 
ing as given in Webster’s New. World 
Dictionary is “a decision as by Judges”. 
The Chambers Dictionary gives the 
meaning as “judgment”. Thus, an award 
would comprehend a decision of the 
Tribunal. An enquiry into the claim. as 
provided by Section 110-B culminates 
in an award. . In dismissing a claim 
petition for default of the claimant no 
inquiry is held and no decision is arriv- 
ed at by the Tribunal. Therefore an 
order of dismissal of a claim petition 
for default is not an award so as to at- 
tract the scope of Section 110-D, I would 
accordingly hold that the present appeal 
is not maintainable, 
. 6. The next question for considera- 
tion is whether the. Tribunal has juris- 
diction to dismiss a claim petition: for 
default without holding an inquiry as 
contemplated under Section 110-B of 
the Motor Vehicles Act. 

7. Section 110-B. provides’ as fallows: 
- “On receipt of, an application’ for com- 
- the 


“L88 ts 


sheard, 


make an award determining the amount 
of compensation which appears to it to 
be just and specifying the person or per- 


sons to whom compensation shall be 
paid; and in making the award the 
Claims Tribunal shall specify the 


amount which shall be paid by the in- 
surer,”? 

8. In exercise of the powers under 
Section 111-A of the Act, the State Gov- 
ernment have made rules which are 
called the Orissa Motor Vehicles (Ac~ 
cidents Claims Tribunals)’ Rules, 1960. 
According to Rule 20 of the said Rules, 
the provisions of Order 9, C. P. C. shall, 
so far as may be, apply to proceedings 
before the Claims Tribunal. But neither 
the Act nor the Rules provide that after 
the issues are framed the Claims Tribu- 
nal may dismiss a claim petition for de- 
fault of the claimant, Rule 20 only 
lays down that the provisions of Order 9, 
C. P.C. may apply in so far as they 
may be made applicable. The issues 


„are framed under Rule 16. Rule 17 pro- 
. vides that after framing the issues, the 
-Claims Tribunal shall proceed to record 


evidence thereon which: each party may 
desire to produce. According to Rule 19 
the Claims Tribunal shall record concise- 


-ly in a judgment the findings on each 


* 


of the issues framed and the reasons for . 


such finding and make an award specify- 
ing the amount of compensation to be 
paid by the insurer and also the person 
or persons to whom compensation shall 
be paid, Thus, it will be seen that under 


-the scheme of the Act and the Rules 


the Claims Tribunal must hold an inqui- 
ry to adjudicate upon the claim for 


‘compensation and make an award de- 
‘termining the amount of compensation. 


§. No doubt, Rule 5 of the Rules pro- 


‘vides for summary dismissal of a claim 


petition. But if the claim petition is 
not dismissed summarily under Rule 5 
and the proceeding is continued in ac- 


cordance with the subsequent rules and 


‘thereon in its 
‘by Rules 17 and 19. 
-|Rules enjoin a duty upon the Tribunal 


ultimately issues are framed under 
Rule 16, the Claims Tribunal must de- 
cide the issues and record its findings 
judgment’ as provided 
The Act and the 


to hold an inquiry into ‘the claim and 
there is no scope for dismissal. of the 


_ jelaim for default, On a. careful conside- . 
.{ration of the provisions of Section 110-B 


- Suresh ‘Kumar vV. 


‘Claims’ Tribunal -shall; after- giving.the « 
‘parties an opportunity of being 
‘hold an inquiry into the claim and may 


Brundaban "Barik. 


date, the claimant 
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and» Rules 16; 17 and 19, I am inclined 
to hold that after the issues are framed 
the Claims Tribunal has no jurisdiction 
to dismiss the claim petition for default 
or to refuse to make an award. After 
framing the issues, the Tribunal has to 
proceed with the case, hold the inquiry, 
decide the issues and record its findings 
thereon notwithstanding the default by 
either party. I am fortified in this view 
by the decision of a Division Bench of 
the Gauhati High Court in the case of 
Samsul Huda v. London and Lanca- 
shire Insurance Co. Ltd., AIR 1972 Gau- 
hati 35, and the decision of their Lord- 
ships of the Supreme Court in the case 
of Commissioner of Income-tax v. Chen- 
niappa Mudaliar, AIR 1969 SC 1068, In 
the Supreme Court Case their Lordships 
interpreted Section 33 (4) of the Indian 
Income-tax Act, 1922 and declared 


“Rule 24 of the Appellate Tribunal Rules, 


1946 ultra vires the Section 33 (4). Sec- 


‘tion 33 (4) of the Indian Income-tax Act, 


1922 runs as follows :— ` 


"The appellate Tribunal may after 
giving both parties to the appeal an 
opportunity of being heard, pass such 
orders thereon as it deems fit, and shall 
communicate any such orders to the 
assessee and to the Commissioner.” 


10. Rule 24 of the Appellate Tribunal 
Rules, as amended, is in the following 
terms: 

“Where on the day fixed for hearing 
or any other day to which the h‘aring 
may be adjourned, the appellant. does 
not appear when the appeal is called on 


for hearing, the Tribunal may dismiss 
for default.” 
11, -After considering the provisions 


of Section 33 (4) and Rule 24, their 
Lordships held as follows: 

“Assuming that for the aforesaid re- 
asons the Appellate Tribunal is com- 
petent to set aside an order dismissing 
an appeal for default in exercise of its — 
inherent power there are serious diffi- 
culties in upholding the validity of 
Rule 24. It clearly comes into conflict 
with sub-section (4).of Section .33 and 
in the event of repugnancy between the 
substantive provisions of the Act and 
Rule it is the Rule, which must give 
way to the provisions of the Act.” 

12. In the Gauhati case after the 
issues were framed the case was. fixed 
for hearing on 30th June, 1969. On that 
prayed for an ad- 
journment,, but. the prayer was rejected 
and the case was dismissed for. default. 
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He filed a petition under Order 
C. P. C. read with Section 151, 
_for setting aside the order of 
which was also dismissed for 
Aggrieved by this order, the 





H 


preferred an appeal and ‘also E writ 


application under Articles 226 d 227 
of the Constitution. Dealing th the 
writ application and construing the pro- 
visions of the Assam Motor (Ag¢cidents 
Claims Tribunals) Rules, 1966 d Sec- 
tion 110-B of the Act, the vision 
Bench held as follows (at p. 39):-— 


“In the instant case no doubt Rule 20 
of the Assam Motor (Accidents |Claims 
Tribunals) Rules is not challenged as 
ultra vires Section 






Tribunal may dismiss the application 
_for- compensation for default of| either 
party. Rule 20 generally lays do that 


Rule 20 does not 


framing of issues under Rule 16 ap- 
plication may be dismissed for default 
without complying with Rules 17 and 
E e EATE E A T under Rule 5 there, may 


be a case of summary dismissal of an 
application but if the application is not 
dismissed summarily under Rule 5 and 
the proceeding is continued in adcorda- 
nce with the subsequent rules and ulti- 
mately -issues are framed under R. 16, 
the Claims Tribunal must decide the 
issues and give its findings thereon in 
its judgment as provided by Rules 17 
and 19. In other words the Claims Tri- 
bunal must hold the enquiry into the 
‘claim and there is no scope for dismis- 
sal of the claim for default at this 
stage.” 

It is to be noted in this connection that 
Rr. 5 to 19 of the Assam Motor | Acci- 
dents Claims Tribunals) Rules,| 1960 
correspond io Rules 5 to 19 of the 


Orissa Motor Vehicles (Accidents Claims 
Tribunals) Rules, 1960. 

13. Considering the provisions of the 
Act and the Rules and relying upan the 
decisions referred to above, I am clearly 


of the opinion that the impugned jorder 
is without jurisdiction and hence it is a 
nullity. But it cannot be interfered 
with in this appeal in view of my ear- 
lier finding that no appeal lies against 
an order dismissing a claim pei for 


a v. Calcutta Co, Ltd, 


A.LR. 


default. It is, however, open to the Tri- 
bunal to ignore the impugned order and 
proceed with the case from the stage at 
which it was dismissed for default. 
14. In the result, the appeal is dis 
missed on the ground of non-maintaina- 
bility, but in the circumstances without 
any order as to costs. 
Appeal dismissed. 
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R. N. MISRA, C. J. AND 
Dr. B, N. MISRA, J. 


State of Orissa, and others, Appellants 
v. Calcutta Company Limited, Respon- 
dent, 

.-A.H.O. No, 2 of 1976, D/- 27-4-1981*. 
. (A) Contract Act (9 of 1872), Sec. 74 
— Breach of contract —- Damages — 
Penalty and liquidated damages -—- Dis- 
tinction. 

The use of the term penalty or liqui- 
dated damages by itself is not decisive; 
even what is described as liquidated 
damages could turn out to be penalty 
on the face of a given case, The essence 
of a penalty was-a payment of money 
stipulated as in terrorem while the es- 
sence of liquidated damages is a genuine 
covenanied pre-estimate of damages. A 
penal stipulation cannot be enforced. 
Liquidated damages must be the result 
of a genuine pre-estimate of damages 
and they do not include a sum fixed in 
terrorem. The question is one of con- 
struction of-a contract to be judged 
as at the time it was made, and mere 


description as penalty or liquidated 
damages though relevant is not deci- 
sive. (1829) 6 Bing 141; AIR 1941 PC 


101 and ATR 1963 SC 1405, Foll, 
(Para 6) 
In the instant case there is no evi- 
dence at all that any damage hag been 
caused. The plaintiff had made certain 
supplies. It demanded for specifying 
the space for stacking and the correspon- 
dence of the departmental officers shows 
that steps were being taken to demar- 
cate the site. In these circumstances, it 
would be appropriate to accept the 
finding that defendants had failed to 
demarcate the stacking site. Once this 
is held to be the position, the plaintiff 
ee 


*Against judgment of B. K, Ray, J., in 
First Appeal No. 166 of 1968, Dj/- 
24-10-1975. 


GY¥Y/HY/D237/81/LGC 
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cannot appropriately .be held to have 
committed any breach of the contract. 
(Para 8) 
(B) Letters Patent (Pat.), Clause 10 
—- New plea — Contentions that the im- 
position was one of  pre-estimated 
damage, i, e, liquidated damages and 
not ‘penalty’ cannot be allowed for the 
first time to change basic foundation of 
the case in letters Patent stage. 
(Para 7) 
Cases Referred : Chronological Paras 
1973 Cal 550 7 
1970 SC 1955:1970 All LJ 783 7 
1963 SC 1405 6 
1963 Andh Pra 310 8 
1960 Pat 87 8 
1959 Bom 452 8 
1956 Cal 41 8 
1941 PC 101 6 
1934 Cal 285 7 
AIR 1929 PC 179:1929 All) LJ 791 8 
(1829) 6 Bing 141:130 ER 1234, Kemble 
v. Farren 6 


Advocate General, for Appellants; 
R. C. Patnaik and P, K. Misra, for Re- 
spondent. 


R. N. MISRA, C. J.:— Plaintif, a 
Company incorporated under the Indian 
Companies Act with its registered office 
at Calcutta, entered into a contract with 
the State of Orissa through its officers 
for supply of materials meant for use 
in construction of projects and/or buil- 
dings of the State. Mutual rights and 
obligations were stipulated in the 
contract. When the security furnished by 
the plaintiff was forfeited and penalty 
was levied against it on the plea of 
breach, it filed a suit on 23-8-1965 for 
declaration that the order of forfeiture 
and the levy of penalty were liable to 
be set aside and for a direction that the 
amounts withheld be paid to the plaint- 
iff. The plaintiff pleaded that it was the 
obligation of the defendants to provide 
a motorable road to the siphon site where 
delivery and stacking of materials were 
to be made. The defendants were under 
obligation to provide the stacking site 
too, They having failed to perform their 
part of the contract, the plaintiff could 
not make the supply according to the 
time schedule though it was ready to 
fulfil its obligation. It was also con- 
tended that the levy of penalty was un- 
conscionable and otherwise bad. 

2 All the defendants in a joint writ- 
ten statement contended that the plain- 
tiff had no cause of action as the penal- 
ty and the forfeiture were in accordance 
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with the terms of the contract. They dis- 
puted their obligation to provide the 
road and pleaded that they had indicat- 
ed the stacking site. Plaintiff committed 
breach of the contract and in terms of 
the stipulations became liable to be 
visited with an order of forefeiture of 
the security deposit and levy of penal- 
ty. 

3. In paragraph 11 of the written 
statement it was pleaded :— 

Tt EEE These defendants had no re- 
sponsibility or duty to provide a motora- 
ble road to the syphon site and the 
terms of contract do not provide that 
the place of stacking would be provided 
by these defendants. On the contrary 
clause 29 of the conditions of the ten- 
der appended to the contract clearly 
shows that it is the responsibility of the 
plaintiff to provide and maintain the 
approach road at his own cost.” 

In paragraph 13 of the written state- 
ment, it was pleaded :— 

Odea ei ater Apart from the terms of the 
contract, the defendant. No. 2 had made 
sufficient arrangement and provided 
enough space to facilitate the stacking 
of the goods and the plaintiff was in- 
timated of the same fact by letter Num-~ 
ber 1.11.25/59-60, dated 3-12-1959. ...... y 
The defendants further pleaded in para- 
graphs 22 to 24 thus :— 

SAA UTNE According to the terms 
of the contract the Executive Engineer 
has full authority to rescind the con- 
tract and impose fine............ 

A a ET ee According to the terms 
of the contract, the defendants are en- 
titled to withhold the security deposit 


‘till recovery of the penalty imposed on 


the plaintiff and so the refusal to 
refund the security deposit is legally 
justfied, 
plaintiff due to de- 
in performing the contract as 
agreed to between the parties is liable 
to pay Rs. 96,405/~ as penalty and after 
adjustment of the earnest money af 
Rs. 19,281/- in deposit and security 
money recovered from his bills, an 
amount of Rs. 65,641/- is still due from 
the plaintiff and the present suit is 
filed falsely to avoid the said liability.” 
4. The trial Court came to hold that 
(i) the defendants were not liable 
under the contract to provide any ap- 
proach road for the plaintiffs transport 
vehicles to carry the materials and the 
plaintiff was to make its own arrange- 
ments for such purpose; 
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(ii) the 
stacking .yard,-and delay in- delivery of 
the materials by the plaintiff was “partly. 
due to’ failure- to- provide such stacking 
yard. till December, 1959; .- 

. (iii) the defendants did not ommi 
; any breach of contract by modifying the 
contract; . l 
_ (iv) as no-date was mentioned] in the 
tender for -supply of the materials, pen- 
alty would not be imposed under cl. 2 
of the agreement for non-supply of ma- 
terials. So, the imposition of . penalty. 
was invalid; and 

(v) the plaintiff was entitled to re- 
fund of the security deposit. 
On these findings, plaintiff's suit was 
decreed, but without costs. : 


5. Defendants challenged the |decree 
in First Appeal No. 166 of 1968 | before 
this Court and the plaintiff filed ja me- 
morandum of cross-objection in respect 
‘of disallowance of costs. A arned 
single Judge by- judgment dated [24-10 
1975, after ‘hearing parties - dismissed 
the appeal as also the cross objection. 
Against this affirming decree of the 
learned single Judge, the present appeal 
under. the Letters Patent read with the 
Orissa High Court Order has been filed. 


‘6. " Learned ‘Advocate General has 
contended that in the agreement; dated 
7-5-1959 (Ext, V/2), plaintiff had under- 
taken to supply chips and bould 
the construction of the Kuakhai . 








dated damages to the tune of 
96,405/- by invoking the power 
clause 2 of the contract, and that amount 
was not really a penalty. So far is the 
forfeiture of the 
concerned, learned Advocate General 
fairly conceded that there is | little 
scope. for challenging the decré¢e in 

favour of the plaintiff. The only w 
tion, therefore, for examination in this 
appeal is as to the legality of the im- 
position to the tune of Rs. 96405/- 
under Ext. 11. Whether the demand 
under Ext, 11 would be a valid one or 


not would mainly depend upon -whether 


it is liquidated. damages under det se 2 
of the contract or penalty undef 
provisions. thereof. We have a 
pointed out the several paragrap 

the written. statement where the d at 
dants categorically - pleaded that 
Ext. 11 dated 18-12-1962, a demar d of 


y.<Cal¢utta Co. Ltd.) - 


defendants were to ¡provide ` ‘penalty: was- raised. Ext. 


` eording 


security deposit is 


the. 


der. 


‘ACL R. 

11 itself states 
thus:— > 
: “As you have failed to r the - 
materials for Kuakhai: Syphor work ac- 
to the: terms of: contract a 
penalty of Rs. 96,405/- is imposed on 
you as per clause 2 of H2 contract.” 


D. W. 1, the Executive Engineer, . has ` 
stated in his deposition :— 
eeren Even then plaintiff could 
not supply the materials. As he could 
not supply: materials as contracted 
notices were issued to him-to show 
cause why penalty shall not be imposed. 
Ultimately, 10% of the contract amount 
was imposed on plaintiff as penalty.” 


- The Letter dated 6-7-1960 marked Ext. 


X ‘which has been proved by the 
Execuitve Engineer clearly indicates 
that the Chief Engineer wanted that dis- 
ciplinary action should -be taken 
against the plaintiff and the Chief 
Engineer’s direction - ultimately got im- 
plemented in the shape of Ext. 1i. Dis-. 
rciplinary .action proposed: has - thus 
been reflected in a demand of penalty. 

Ext. V/2 is the agreement relevant to 
the dispute. Clause 2 thereof which is 
pertinent provided:— -> 
. “The contractor is-to deliver the ma- 
terials. on’ or before the date mentioned 
in the tender, failing which he shall be 
subject to pay or allow one per cent on 
the total amount of „the contract for 
every day not exceeding ten days that 
he shall exceed his time as liquidated 
damagés. 

-Learned Advocate General concedes 
that the defendants have failed to estab- 
lish actual damage but according to 
him, clause 2 envisaged a pre-estimate’ 


_of damages known in law as liquidated 


damages and-action in the instant case 
under Ext. 11 had actually been raised 
in exercise of power under clause 2 
though by mistake the levy had been 
styled as penalty. Section 74 of the 
Contract Act. provides :— 

“When a contract has been broken, if 
a sum is named in the contract as the 
amount to be paid in case of such 
breach, or if the contract contains any 
other stipulation by way of penalty, the 
party complaining of the breach is en- 
titled,. whether or not actual damage 
or loss is proved to have been caused 


.thereby, to receive from the party who 


has broken the contract reasonable com- 
pensation’ not exceeding the amount ‘so 
named or, as the. case may be, the 


‘penalty Stipulated for.” |’ 


19881 -> 
- Reliance -has bien: pao on -this. provi- — 
sion - and “clause - of. the. ‘contract., for 
supporting. the levy. 

ies could name a penal” sum. as due 
and “payable. in the event of breach and 
the named sum -according _to the true 


intention of the parties éould represent, 


damages, Parties fo a contract” were also 


free. by common consent to: assént to’ a. 


fixed measure of damages to avoid the 
difficulty” that very often is found. in 
‘quantifying the compensation, The use 







of the term or liqui- 
dated damages ri itself is not 
decisive and was pointed 
.jout- in the case of Kemble v, Farren, 
(1829) 6 Bing 141: (31 RR 366), - 


Suleiman in Michel Habib v. Sheikh 
-a penal stipulation cannot be 
enforced, . Liquidated damages must be 
the result.of a genuine pre-estimate of 

damages and they do not include. a sum 


In Anson’s. Law. of Contract . (24th 
aera. at page 550, it has been indi- 

one parties to a contract not infre- 
quently assess the damages at which 
_ they rate a breach of contract by one 


or both of them, and _ introduce their 
assessment into the terms of the con- 


tract. By so doing, ‘however, they- do 
not exclude. the application of the rule 


. that -damages for breach are intended’ 


‘to . compensate the plaintiff for his ac- 
~ tual: loss, and it is a question of the 
proper construction of-the contract to 
_decide whether a` sum fixed in this way, 
however the parties may have .describ- 
ed it: ‘Is a penalty, in which case -it 


‘cannot be recovered, , or `a genuine at- 


“tempt to liquidate, that. is to`- Say, to 
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State v,- Galatta. Co.Ltd. 


' At common, Jaw, 


been pointed out by the Judicial 
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reduce: to certainty, prospective dam- . 
ages.of an uncertain amount,.in which . 
case the: gum will be. recoverable.” 

Referring | to- Section 74 of the -Con . 


‘tract Act, : the ‘Supreme Court in the 


celebrated ‘case. of Fateh Chand v. Bal-. 
kishan Dass (AIR 1963 SC 1405 at Pp. . 
1410, 1411) (supra) pointed out :— 

- "The section is clearly an attempt to 
eliminate the -somewhat elaborate re- 


-finéments made under the English com“ ` 


mon law in distinguishing- between sti- 
pułations providing for payment of liqui- 
dated damages and stipulations provid- 
ing for payment of. liquidated damages 
and stipulations in the nature of penalty. 


. Under the common law a genuine pre- 


estimate of damages by mutual 
agreement is regarded as a stipulation 
naming liquidated damages and binding 
between the parties: a stipulation in a 
contract in terrorem is a penalty and 
the Court refuses to enforce it, award- 
ing to the aggrieved party only reason- 
able compensation, The Indian Legisla- 
ture has sought to cut across the web of 
rules.and presumptions under the Eng- 
lish common law, by enacting a uni- 
form principle applicable to all stipula- 
tions: naming 
case of breach, and stipulations by way 
of penalty,” 
The Court again said (at p. 1411) :— 
"Section 74- of -the Indian Contract 
Act deals with the measure of damages 
in two classes of ‘cases (i)' where the 


-contract names a sum to be paid in 


case of breach and (ii) where the con- 
tract contains any other stipulation by 
way of ‘penalty s.es... THE measure of 
damages in the case of breach of a sti- 
pulation. by way of penalty is by Sec- 
tion 74 reasonable compensation not ex- 
ceeding the penalty stipulated for, In 
assessing- damages the Court has, sub- 
ject to. the limit of the penalty stipu- 
lated, jurisdiction to award such com- 
pensation as it deems reasonable hav- 


ing regard to. all the circumstances of 


the case, -Jurisdiction- of the Court to 


award compensation in case of- breach 


of contract is unqualified except as to 
the maximum stipulated; but compensa- 


-tion has to be reasonable, and that im- 


poses upon the Court duty. to. award — 
cornpensation according to settled prin- 
ciples. The- section undoubtedly - says 


‘that the aggrieved party is enfitled to 


receive compensation: from the party 


:.who has broken the -contract whether 
or not actual damage or loss.is proved. 


my 


amounts to be paid in ` 
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to have been caused by the breach. 


Thereby it merely dispenses with proof 
of actual. loss or’ damage; it ‘dogs. ‘not 
justify the award. of compensation when 


in consequence of the breach nc legal! 
injury. at all has resulted because com- 


pensation for breach of contract ¢an be - 
should have held that the ‘Government 


awarded to make good loss or damage 
which naturally arose in the | usual, 
course of things, or which the parties 
knew when they made the contract, to 
be likely to result from the bres ch.” f 
The further observations of the Supreme 


Court in the said case may also he red 
ferred, to (at. p. 1412):— >- . 
“Section 74 declares the law ; as.. to 


iability upon breach of contract wh héré 
compensation is by agreement. of . the 
parties pre-determined, or where theré 
is a stipulation by way of penalty. But 
the application. of the enactment 3. not. 
restricted to. -cages where , the aggi jeveđ 
party: claims relief as a: plaintiff. ‘The. 
section does -not confer a ‘special bene- 
fii upon any party;...it merely de ares, 
the law that notwithstanding any | term 
in the contract. pre-determining damages 
or providing for forfeiture of any) pro~: 
perty by way of penalty, the Court. 
will, award to the- party aggrieved! only. 
reasonable compensation not. exceeding. 
the amount named .or penalty: stipulat-. 
ed. The jurisdiction of the ‘Court ib. not 
determined by the accidental « cum, 
stance of the party in: default bei 
plaintiff or a defendant in.a suit. 

of the expression: to receive from 
party who has broken the contract 


not predicate -that the -jurisdtcti 
the Court to’ adjust amounts which 
been paid by the party’ in- default 
not’ be exercised in’ dealing. ‘with | 
claim of the'''party ‘ complaining 
breach of-contract. The Court h 
adjudge . in: every case téasonable: 
perisation-. to which ‘the plaintiff 
titled from the'defendant: on brea 
the contract; Such ° compensation’: 
be ascertained ‘having - regard -tò 
conditions” ‘existing - on the“ Sae 
breach. ”, * t oe r i 
To In the instant case. ‘as’ Wwe - 
already . poe out, the Chief En 
prior - the impugned’ “order 
Ext, i ' directed disciplinary action to’ 
be taken against the’ plaintiff. There ‘is 
no dispute that Ext. 11° was the ut-' 
come of ‘such direction.. Though Clause 2° 
of the agreement has ° been referre to’ 















-in Ext. ‘11; ‘at’ all relevant places the” 


amount demanded by the defendants 


“State v. Calcutta ‘Co; Ltd. 


Therefore, 


‘damages and not ‘penalty’. 


, party claiming . compensation 


; beforé us, In 
- ment,. . the learned single Judge stated :—. 


A.L E. 


has been described as ‘penalty’. In the 
memorandum of, first . appeal, the levy 
was referred to’'as ‘penalty’ (see ground 
No: 3). Even ground No. ‘8 of the memo- 
randum ` of thè” Jetters patent appeal 
rus this:— ` 


“For that ‘the Hon’ble ‘High Court. 


is entitled to levy penalty at an. agreed 
rate in case the plaintiff commits any 
default in performing the contract.” 


for the first time in course . 
of ~ ` argument ‘in this appeal before us, 
learned” Advocate General tried to con“ 
tend that the imposition was one of 
pre-estimated damage, i. e. liquidated] 
We do not! 
think, it would be appropriate- to- 
the defendants for the first time tol 
change the basic foundation. of their* 
case in the letters patent stage. l 
' The decision of the Supreme Court in 
the . case of Maula’ Bux v. Union of 
India, AIR 1970 SC 1955. was placed be- 
- fore -us. In that case, the Supreme Court | 
observed (at p: 1959):— r : 
E i case of breach of some con“. 
tractg “it may be impossible for the, 
Court to assess compensation arising : 
from: breach, while in other ‘cases com- 
pensation’ can be` calculated in accord- | 
ance with established rules. Where the 
Court -is unable to assess the compensa- 
tion, the -sum named: by the parties- if 
it- be regarded as a genuine pre-estimate 
, may be taken into consideration as the 
measure of reasonable: compensation, 







but. not if the sum named is in the 


nature of .a-penaly. Where loss in 
terms of money can be determined, the- 
aan 
prove the loss: suffered by him. oo. 


‘Learned Advocate General in support” of 


his. argument. placed reliance on.a single 
Judge decision of- the Calcutta High 


i: Court in -the -case: of Anand Construc- 
‘tion- Works. v, ‘State of Bihar,- ATR: 1973. 


Cal . 550. Clause .2. of the contract in. the 
Calcutta case..was.similar as in. the case- 
ph 41 of the judg- 


“In my’ opinion, if the above -distinc:. 
tion as made by the Supreme Court is. - 
borne in mind then .the meaning of the 
language’ as. provided. in’ Section 74 ot 
the Indian Contract Act becomes- crystal 
clear,: When -it comes to the question 
of: forfeiture of the security. money be- 
cause of ‘the breach the. sum forfeited. 
does not; ipso facto, becomes reasonable ` 
compensation if actual loss. ¢an be 


Pi 


V. ‘Vithal ‘Narayan, 


1981". 


proved. If the: party complaining: of the 
breach is in a -position to adduce evi? 
dence whereby the.-Court can arrive at 
the amount of reasonable compensation 
then , without proof of such reasonable 
compensation: the damages will. not. be 
decreed. In such circumstances, the 
amount mentioned in the contract 
would amount to a penalty and such an 
amount is not receivable as reasonable 
compensation. But if the parties men- 
tion in the contract a figure which. is 
their pre-estimate of the actual dam- 
ages and if the party complaining of tha 
breach is unable to assess the compen- 
sation because the same cannot be cal- 
culated in accordance with the estab- 
lished rules in the facts. and circum- 
stances of the particular case then the 
amount named in the contract itself 
“would be considered as evidence of rea~ 
sonable compensation. Under such cir- 
cumstances, it becomes liquidated dam; 
ages as is commonly known in 
Common Law. It seems that the obser“ 
vations of Ameer Ali, J. in the above 
case reported in AIR 1934 Cal 285 
(Mahadeo Prasad v, Siemens Ltd) 
(supra) have in effect been supported 
by the above Supreme Court case re- 
ported in AIR 1970 SC. 1955.” 


$. We may usefully refer to a Bench 
decision of the Andhra Pradesh High 
Court in ,the case of Pasalapudi 
Brahmayya. v, Teegala Gangaraju, AIR 
1963 Andh Pra 310, where the learned 
Judges quoted with approval the prin- 
ciple indicated in certain decisions . of 
the Indian Courts, In AIR 1956 Cal 41 
Pravudayal. vy. Ramkumar, H was 
pointed out. {at p 44):— ; 


“Where an agreement for sale pro- 
vides that’ whichever party retracts 
from the contract will, pay a certain 
sum as damages when the contract is 
broken the other party cannot under 


Section 74, Contract Act, recover simpli- . 


citer the sum whether as penalty or 
liquidated damages. He must first 
the actual’ damages he has suffered,” 


Reliance was also placed oii the’ fue 


vations of the Bombay High Court in 
the case of Satyanarayan Amolakchand 


where it was observed, (at D 454) :— 


"No .doubt. Section 74 ‘says that where | 
a sum is stated: in the contract as. pay- 


able to a party if a breach thereof is 


caused’ by the other: party::.: the. Court 


has power’ to. grant -compensation; 40 the 


. State: v.. Calcutta Co. Ltd,- 


AIR 1959 Bom ‘452, 
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party -even.. though actual loss or dam- 
age is not proved. But that does not 
mean that compensation can be award- 
ed even’ ‘though no. loss whatsoever has 
been caused. For the very. concept of 
award of :compensation is bound up 
with loss or-damage that results from a 
breach of contract, All that Section 74 
permits is award of compensation even 


“where the extent of ‘the actual loss or 


damage is- not proved and gives discre- 
tion to the Court to fix the amount. - 
Where as here, no. loss or damage has 
ensued there can - be no question of 
awarding. compensation,” 

Similar view has been taken by the 


“Patna High Court in the case of Union 


of India v. Vasudeo Agarwal, AIR 1960 
Pat 87 and in the > decision of the 
Privy Council in the case of Bhai ‘Panna 
Singh ‘v. Bhai Arjun Singh, AIR 1929 
PC 179. Iri the instant case there is no 
evidence at all that any damage has 
been siistained by the’ alleged breach, 

9. There is evidence that by the 
time Ext. 11 came to be made, the 
plaintiff had made certain ‘supplies. Both 
the courts‘have already found that un- 
der’ the contract, the defendants had 
the ‘obligation to provide the place of 
stacking and supply.could not be effect- 
ed-by the plaintiff as the place of stack- 
ing had not -been indicated. The learn- 
ed single Judge has found :— 

“ “There is no ‘dispute that under the 
terms. of the suit contract the defen- 
dants are to make available stacking 
site where the materials to be supplied 
are. to be stacked. So, as long as stack- 
ing site was not provided by the defen- 
dants, the plaintiff was under no obli- 
gation to carry the materials because it 
knew full well that before any. valid ac- 
cusation was made. against it in non- 
supply of materials, the defendants 
were to fulfil their part of the contract 
by providing the stacking site which 
was a condition precedent to the plain- 
Hit Seine ito partot the Job under the 
contract,” - 

Learned Advocate General took us 
through the evidence as also the terms 
of the contract, We find the: conclusion 
of the courts below in regard to the 
mutual obligations unassailable. 
plaintiff had made certain: supplies, 
demanded for specifying the space for 
stacking, and the correspondence: of the 
departmental’ ` officers’ -shows that steps 
e Pa a ee 
these circumstances,. it: wòuld: be ap” 





can appropriately be held-ta have 
Therefore, the question raised by ‘learn 


ed Advocate General does not at. all 


arise. In our. view, there is no mierit in 


this appeal and the same has, therefore, 


to be dismissed with costs | of this ap- 
peal to be paid to the plaintiff-respor 
dent by the. appellants, 3 , 
B, N. . MISRA, -J; :—: 1- agree, 
P Appeal Tismissec 
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_ Union of India and others, 
y. Kishore Chandra Padhy. ‘and 
ete, Opposite Parties. : 


stitioners 


Apokea 


Civil Reviews Nos, 12 a 13. of 1979, 


D/- 19-8-1980.* 
. Civil P. C. (5 of 1908), 0. a, i 
. Consent Order — . When reviewable 


In a suit by the contractor under S.. 20- 


of the Arbitration Act, the: main contest- 
ing party is. the Union. of India : and the 
other two . defendants `- are its Officers. 
All. the .three defendants appeared 
through R and Bled a common written 
statement and they had ‘no 
interest ‘in the matter.: For appointment 
of arbitrator the panel. of names includ- 
ing the names of two advocates wag also 
submitted by all the defendants as direc 
ed by trial Court. Amongst-the panel of 
ened ‘he contractor agreed to appoint- 


ment of M as arbitrator but the Court 


appointed: V as arbitrator.. Against) that 
order, the contractor filed revision) To 
hear on the question of admission, | the 
High Court directed the advocate for the 
contractor-to serve a copy of petition 
on R who appeared for-all defendants ‘in 
Court below. On the hearing date, R 
entered : appearance: and*~-took ‘time for 
counter. On the adjourned date, with the 
consent of parties; High Court appointed 
Mas arbitrator. The Union of India filed 
petition for’ review on grounds that the 
other two defendants were not -bound by 
consent given by R as they were not re- 
presented in the case and- that it was alio 


» Against judgment of J. K. Mohanty 

in ©..R. Nos. 116 and 117. of 1979, Dh 
- 20-3-1979. . rer er eer 

DK X/E726/80/VSS° i + 


Ose z as ered 


` 
ER a . 


' -Union fe) ‘India. V.. sais re ae 


i 
See 


conflicting 


‘dated 20-3-79 passed by this 


. The Cóutt” by 'order `. 
the” application ‘of the’ Contractor’ ‘perinit=- - 


No allegation ee has ‘been made _ 
-at any time in the trial Court or on révi- ` 


sion before High Court that-R bas in- 
cluded the names of the two advocates 
in spite of specifie direction by’ defend- 
ants. No mala fides- has been alleged 
against R. R who was: authorised to ap- 
pear on behalf of Union of India gave his 


. consent to: the appointment of M as 
arbitrator in good faith. The court also 


after hearing the advocates could have 
appointed M -as arbitrator as his name 


A. L R- 


was in the panel of names submitted by | 


defendants and agreed to by the contrac- 


. tor. R by agreeing to the name of M has 


not acted in a manner prejudicial to 
interests’ of ‘parties. Since Union of India 


- bound by the order it is not open to sub- 


ordinate officers of the ‘Departments of 
Union Government to come forward and 
sav that they dre entitled to take a differ- 
ent stand and that they were not heard. 


_No prejudice’ has been caused to the. two 
Officers ‘on whoin .noticés ‘were not served . 


and their interest’ was not in any. way 


under O.’ 47, R 1 of the Civil P; C. have 
been filed for review of the consent orders 
ig Court .in 
Civil Revisions Nos. 116 and 117 of 1979. 


Biswanath Padhy, opposite "party, (here-` 


inafter called the ‘Contractor’) ` entered 
into an agreement dated 10-2-76 with 
the President of India through the De- 
puty Chief Engineer (Constrution),” South 
Eastern “Railway, Waltair (opp.. party 
No. 2) ‘for execution _of some ~works 
regarding some bridges etc. Dispute ‘hav- 
ing arisen between thé parties regarding 
settlement of claims, oppost No. 1 


party 
filed.. Mise, Cases Nos, 258 and 259 of 1978. 


on 23-8-78 before the Subordinate J udge, 
Bhubanéswar under Séctions. 8 and, 11 of 
the Arbitration Act and prayed’ for ap- 
pointment of a law knowing person as 


- the ‘Arbitratér to “enter on the reference 


to be made to: him. and to.make an-award. 


“ 


adversely affected. . o.. (Para 5). 
Cases.. Referred: . Chronological . Paras 
AIR 1968 Pat 320.. ©. - |. .4 
AIR 1962 Mad 304 ` 4 
' ATR 1958 Pat 521 E - 2 A 
AIR 1957 Pat 575 - | . 2 
B. M. Patnaik id G. B. Patnaik, for 
Petitioner: Devananda. Misra, Dipak Misra | 
and D. P. Mohapatra, for Opposite Parties. 
ORDER :— two applications - 


dated 21-11-78 on | 


fi 


-1981- 
‘ted to amend the. application and-to treat. 


the same as a plaint under S. 20° of: the. 
Arbitration. Act and to implead the Union 
of India represented “by the’...General | 
Manager, | 
party. Thereafter O. S. Nos.. 126 and 127 
of 1978 were registered and a joint writ- 
ten statement. on behalf of all the- de- 


fendants, namely, Union of India repre“: 


sented by the General’ Manager, South 


‘Eastern Railway, the Deputy -Chief Engi- 


neer (Construction), South Eastern ` Rail- 
way, Waltair and the District- Engineer 
(D. & D. B. K.), South Eastern Railway, 
Waltair. was filed, through their Advocate 
Shri Indrajit Ray. The suits were heard 
and on 22-12-78 the Court pronounced 
fudgment the ordering portion of which © 
is as follows:— 


“The agreement be filed and a refer- 
ence of the disputes be: made to an 
Arbitrator for adjudication. Parties are 
directed to submit a panel of names by 


22-12-78 for “the appointment of an 


Arbitrator. ` . Parties to bear ‘their own 
costs of this “proceeding.” 


On 10-1-79 the defendants fled an e 


plication praying for time. to. submit. the 
panel of names and on 17-1-79 submitted 
the panel of names which included four 
officers of the Railway, and two Advocates 
Shri R. N. Mohanty, Government Pleader, 
Bhubanewar atd Shri A. Misra, Advocate, 
Orissa High Court, Cuttack On the very 
same day Mr. Devananda Misra, Advocate 
for the “Contractor, filed a memo and 


. agreed to the appointment of Shri A. Misra, 


Advocate (whose name was in the panel 
of names. submitted by the defendants) 
as an- Arbitrator to adiudicate’ the dis- 
pute. ‘Thereafter by order dated 25-1-70 
the Court appointed Shri T. M. Varghese, 
Chief Engineer, South Eastern Railway 
{whose name was in the panel of names 
submitted ‘by the defendants) as:the sole . 
Arbitrator to ‘decide the. dispute. be- 
tween the parties. > Against the order of 
appointment' of Shri T. M. Varghese as 


the Arbitrator, the Contractor filed a 


petition for review which was rejected. ` 
Against the orders passed.on 25~1-79, the 
Contractor filed Civil Revision Nos. 116 
and 117 of 1979 before. this Court- where- 
in was prayed- to set aside. the impugned 
order: to: the extent.. of revoking the ap- 


pointment of ‘Shri T. M. Varghese as the. 
Arbitrator and. to appoint Shri A. Misra, 


-Advocate:as an Arbitrator to . adjudicate 


the dispute between the parties. On. 
23-2-79 these civil: revisions came up, for 


~: Union of India. v. Kishore Chandra. 
' admission. before -thë Hon'ble the Chief >- ' 


. South Eastern Railway-as-a- 


‘Justice;- who issued notice on -'the. ques- ` 
tion: of admission and hearing and ee 
‘ed interim'‘stay: of the proceedings be ' 
-fore the Arbitrator: It was further direct- 
-ed that Mr. Devananda ` Misra, learned 
counsel appearing for the ` Contractor, 
would serve a copy of the ‘petition on 
Mr. Indrajit Ray, Advocate who appear- 
ed for all the opposite parties in the court 
below with a further note that the mat-- 
ter would be heard finally on Friday. On 
2-3-79 Mr. Indraiit Ray; Advocate entered ` 
‘appearance and. requested for time to 
file counter, if any. in the meantime. On 
20-3-79 with the consent of the parties, 
the cases were heard and the following 
identical orders were passed in both the 
cases, 


“Both parties agree that Sri A. Misra 
Advocate be appointed as Arbitrator and . 
he will. be assisted by an account know- 
ing person, as this case involves some 
complicated questions of accoutting. 
The opposite parties will submit a name 
of any account knowing person to assist 
the. Arbitrator. . 

T therefore, set aside the chien of the 
Sub-J udge appointing. Mr. T. M. Var- 
ghese as the Arbitrator. — The learned 
Sub-Judee will take necessary steps 
appointing Shri A. a Advocate ag 
the „Arbitrator. 


*. "This révision petition is evopdingiy: 

állówed : with the above’ direction.” : 2% 
-Now these two petitions under Order 47 
Rule 1 C. P. C. have been filed by the. 
Union of- India represented by the Gen- 
eral Manager, South -Eastern Railway, 
‘tthe : Deputy. Chief Engineer (Con.), - 
‘South Eastern Railway, Waltair and the 
District Engineer (D. D. B. K.), South 
Eastern Railway, Waltair, to review the 
above orders~. passed on 20-3~-79, The 
main grounds on which the orders are 
sought to be set aside are. that. peti- 
tioner No. 2 the. Deputy Chief Engineer 
(Con:) -and petitioner No. 3 the. District 
Engineer, South Eastern Railway aré 
not bound by the alleged consent given 
by Shri Indraiit Ray, Advocate as they 
were. not=. represented in the case and 


ithe advocate for petitioner No. 1 had . 


no legal- authority to represent: them; 
that the petitioner No..1, the Union of 
India, is also not bound by such con- 
sent as no-instruction- was given to -the 


‘Advocate to that effect in the civil revi- 


‘Sion; that, unless the orders are, review- 
ed, it will cause. gross: prejudice. to the 
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pee ee as . the actual ; 


trator outside the provisions 


sufficient reason desires to -ob 


the- Ming”of the: petitions: .Mr.. Indra- 


(Pld Ori ~ Uni 
tion of 


facts was not placed before the Court 


-when the orders were passed; and that 


not only there was no consent by the 
petitioners: for appointment of |an ` Arbi- 
the con- 
the ab- 
and 8 

















tract, the orders were passsed 
sence of opposite. parties Nos. 


and they: have been precluded . from - 


satisfying this Court that no person other 
than the Contractors: nominee and Gen- 
eral. Managers nominee could be ap- 


-pointed as Arbitrator. according) to. th® 


arbitration clauses 64 (3) (a) (ii) and 64 


(3) œ). of the - Soe Cond tons cot 


Contract. . 
` 2. Order 4T Rule - A C. P.. 


follows : ——— 
"(1) Any person considering 
aggrieved - , 
(a) by a “decree or pae 
an appeal is allowed - ‘but, from. 
appeal has been preferred, . 


(b) by'a decree or order 
no appeal is allowed, or | 
‘(c) by a decision on‘a ce from 


a Court of Small Causes; and 
the discovery of new’ and 


his pees or could not ba 
by him at the. time, when the poe 


the face of the record, or for 


error: apparent on the ris of thi 
inasmuch’: as the court ‘recorded , 


‘mitted that the opposite partiés 
8-had no Notice: of the pètitioh: 


yt ‘Ray, Advocate" ‘only “lappear 


of India v. Kishore, Chantira 


. opposite parties 2 and 3. 


A.L R- 
‘filed power .on' behalf of the Union of 
India represented by the General Mana- 
ger, South Eastern Railway and he had, 
‘no authority . to appear on behalf of 
He ‘argued 
that .the General Manager, opposite 
party No. 1, has asserted that he has 
nominated four officers (not. the two Ad- 
vocateg mentioned in the panel of 
names) and there was strict instruction 
to their: Advocate that the Arbitra- 
tor should be appointed according to 
the clauses 64:°(3)-(a) (li) and 64 (3) (bj 


_ of the general conditions of the Con- 


tracts, In support’ of his contention Mr. 


“Patnaik cited a decision reported in AIR 


1958.. Pat 621 (Harischandra Jha v~: 
Dinesh Narain Jha) wherein it = been 
held (at p, 524):— 


“Where the court recorded the con- 
gent order under the mistaken impression 
that all. parties and. lawyers- were pre- 
sent and had consented to the terms of 
‘the compromise though .as a matter . of 
fact the -petitioners were, not. present 
and had not consented to that compro- 
mise nor then they had any lawyer who 
could represent them’ or ‘consent to that 
‘compromise on their behalf, there is ‘a 
‘mistake or error apparent on the face of 
‘the record and ‘an application for review 
is’ maintainable.” -. | 
He also cited AIR 1957 Pat B75 (Smt, 
Gauri Kumari Devi v: ‘Krishna Prasad) 
wherein it has been held (at p. ' 586); — 

“Where an ex parte order dismissing 
‘an execution is sought to be reviewed 
On ground that the order was passed 
‘behind the ‘back of the” decree-holder 
without’ any notice to him itis a case 


Of mistake or error apparent on face of 


‘record and therefore the order is open 
to review. 

, ‘Even if i ba: aceniad that. no Seaview 
‘lies, the Court of execution has still in- 
herent power under S..151 of the Civil 
P. C: to restore the execution case which 
stood. dismissed as a alae of the ex 
parte order.” se 


8, In reply Mr. Mohapatra, learned 


counéel:' for the Contractor (opp. party 
‘in thesé cases) submitted that when the 
case ‘was listed’. before. the’ Court for 
‘admission the Hon'ble Court. was pleas- 


- ed to issue notice ‘of admission a 
‘hearing, » “but - realising ~ the. 
gency -` of. the: -matter . the ' cual 


‘procedure of filing the. requisites for 
‘taking ‘out notices to. the epee par- 
‘ties wagi‘ dispensed : with: The ' Hon'ble 


‘S. 
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Court instead directed the: counsel’ for- 
the petitioners (in the Civil: Revisions) to: 
serve the copies of ..the revision peti-' 
tions along with a-memo that -the. case’ 
would be taken up on the date stated in’ 
the memo on Shri Indrajit. Ray Advocate, 
who was. appearing for 
parties in the court below. In. compli- 
ance with the'said direction Shri Indrajit 
Ray was served with a notice alongwith’ 
the copies.‘of the petitions and the memo: 
that the matter would be heard, as 
directed. The petitioners in their review 
applications have themselves stated that 
Shri Indraiit Ray - after receiving the 
notice from the counsel for’ ‘the’ peti-- 
tioner in compliance with the order of 
this Court had gone to Calcutta, con-: 
tacted the Law Officer in the 
the General -Manager, ‘South: Eastern 
Railway and had explained the position 


to him that he had accepted notice in. 


compliance with the direction of this: 
Court and -was going.to appear.in these. 
cases. Thereafter .on 23-9-79 the. case 
was, disposed of by a consent . order re-, 
corded by, this Court. According to Mr. 
Mohapatra the main contention. advanc~ 
ed on behalf of the petitioners is that 
Shri Ray was only representing the 
Union of India and the other petitioners 
did not have the opportunity. of placing 
their case before the order was passed. 
The main contesting party in the suit,is 
the Union. of India and, the two other: 
opposite parties are subordinate officers 


of the Union of India. It is ‘the admitted . 


position that ‘the ‘Union: of. -India was 


‘appearing through Shri Indratit Ray, 


Advocate in this Court. Mr. Mohapatra 
further submitted that in the .court be- 
low after the: suit. was registered: under 
S.. 20 of the Arbitration Act the opposite 
parties (Onion of India:and .the two 
other officers) filed ‘a: ioint: written states: 
ment through Shri Indrajit Ray, who 
was the counsel for all of them. ‘By order 
dated 29-12-1978 the parties were direct- 
ed tö submit a panel of names for the 
appointment. of the arbitrator and in 
pursuance of the aforesaid directions, 
the defendants submitted. a.panel._of six 
names on` 17-1-79 which included the 
names of the two Advocates Shri “A. 
Misra and Shri’ R. N. Mohanty. - The 
Contractor ‘did. not. submit. any. ` separate, 


panel of names, but agreed to the ap- 


pointment of Shri A. Misra, Advocate as 


the sole. arbitrator. Normally‘ the’ court 
‘should have appointed. Shri A. Misra, 


-Union of India v.. Kishore Chandra 


“the '. opposite 


vide order. dated ©. 22-12-78 


office of. 


` naik. sup 
. compromise was entered into by a.. law- 
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the person agreed to by. both parties, 
but instead appointed Shri T. M.' Var- 
ghese, one of the officers of the Union 
of India,. whose. name was in the panel- 
submitted by the defendants (petitioner 
in:‘these cases). The defendants having 
submitted a panel of names (which in- 
cluded the names of the two advocates) 
according to the direction of the. court 
(which has 
not been challenged). now have turned 
back and said that: they have not agreed 
to the names ofthe two advocates but 
wanted that the provisionsofthe Cls. 64 
(3) (a) (li). and 64 (3) (b) of the General 
Conditions of the Contract should have 


been followed If the intention of the 


defendants was that the provisions of 


“CL: 64 (3) (b) of the Genera) Conditions 


ofthe Contract -are to be adhered to; 


they should have only given three names 


of - Gazetted Railway Officers: -out of 
which the Contractor would have chosen 
one instead of giving six names includ- 
ing the names of the two advocates: 
This shows, it was left to the Court to 
choose the. Arbitrator from out of the 
panel of six names. The Union of India, 
who was the main contesting party, was 
duly represented by Shri Indrajit Ray, 
in the -Civil revisions and the other two 

opposite - parties, namely the. two: other 
officers of: the Union of ‘India; had no 
separate or conflicting interest in the 
matter... Mr. Mohapatra further. argued 
that when the revisions by the Contrac- 
tor were before the Court with a speci- 
fic: prayer that the agreed Arbitrator 
Shri A. Misra, Advocate: should be ap- 
pointed as ‘such, .-it ‘was, Open for this 
Court to appoint. Shri. `A, Misra as the 
Arbitrator.” The -opposite parties .2 and 3 
though have not appeared through | any 
lawyer, the Union- of India, opposite 
party No. 1 who is the main contesting 
party, having. appeared through a law- 
yer, hev wore i no way smetudiced. l 


A Mr. ` “Mohapatra ‘torther “pointed 
out that the. decision reported in AIR 
1938 Pat. 521 (supra) cited by Mr. Pat- 
his case. In that case a 


yer on behalf of some “of the., brothers 
for whom: he-had no vakelatnama: ` ‘The 
court held in. the, facts and circumstances 
of that case that it has to be remember- 
ed that in the trial court. also these bro~ 
thers were sailing in the same. boat. haŭ- 
ing fled. a common ,Vakalatnama | and a 
@ common written statement, The earlier 


. directed by the- trial court. That 


~ T Was "authorised: iva appear “on “behi 
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C “vakaletnama was’ executed: by all the 
four. brothers. whereas the subsequent 















But that by-itself is not very much con- 
. clusive. orn the. point in issue. 
stances On :the record are more 
' of the probabilities that 


of implied’ authority alone it has to be 
- held - 


that. thé application ro re- 
.view without -su ce. : fur- 
ther’ submitted that’ the | neglig- 
ence - or misapprehension - the 


_ bart of the counsel is no” g und’ for 


matter. The pee ‘of names i 
‘the names of the two- advoca 
also submitted by all the defendi 
all the defendants agreed to the 
given in the panel. No allega 
Indrajit Ray. has included the ` shoul 
the two ‘advocates in spite of a f: 
mala fide has been alleged aga 


Ray. r also the case of the peti 
that Mr. Ray after recelying -the 


the Unton- af india gàve hig 


ima Malivy.: Kartika Mèher ` 


_ knowing. 

hearing the’. advocates 
“pointed Shri A. Misrga -as the Arbitrator 
-as his-name was in the panel of names 


they were not heard. In any 


Å. L R. 


‘the appòintment-of Shri- A. Misra,’ Advo-' 
> cate as the Arbifrator in good faith and 
~ ,vakalatnama . was only- signed |by . two. - 


he’ has further ensured that the. arbitra-. 
tor ‘should be: assisted by dn account 

person: The Court- also after 
could have ap- 


submitted by the defendants and agreed 
to by the Contractor. So Shri Indrajit 
Ray, Advocate by. agreeing to the . name 
of Mr. A: K. Misra- has not acted in a 
manner which is prejudicial to the inter- 


est of the parties. Since the -Union of 


India is bound by the order itis not 
open: to the subordinate. officers of th 


‘Departments of the Union - Governmen 


to come forward and say that they are 
entitled *to take a different. stand and 
event, ‘in 
my opinion, nó prefudice has been: caus 
ed to the two officers on- whom notices 
were tot: served and their interest was 


n ‘ot in ‘any way adversely affected. 


6. In the result, therefore, there Is 
no merit in these petitions and. the ‘same 
are dismissed, but in the circumstances 


without oa 
. ` Petitions dismissed. 


-- 
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“Tima Mali and others, Petitioners v. Kar- 
tika Meher and others, Opposite Parties, 


Civil Revn. No. 458 of 1981, D/- 1-9-1981.° 
Civit P. C. (5-of 1908), O. 1, R.-1; 8..99— 


Misjoinder of parties — Joint suit by parties 
aggrieved by single action: of defendant of 


. No. misjoinder — No objection raised in 


trial Court. — Barina Cor Giai ot lee: iof 


.  misjoinder is unwarranted. : a 


Each case depends on its' own facts as to 


| whether it is hit by multifariousness. . If the 
: relief claimed by different plaintiffs is against 


one .person ‘relating to the one action com- 
mitted by the defendant and that ‘is’. chal- 


: lenged and all the, plaintiffs are aggrieved by: 


such action ofthe defendant, they can file 


pl- one sult. and such a suit will not be: hit by 
‘toultifariousness.. Further, . if- the defendant 


does not make any: challenge in the trial 


7 Court ag to the multifariousness and ‘allows 
TAcint oa OF AP Gan Dl E 
'* Against order of” A. P. Sni pmt J. 


..Sambalpur, D/-, 19-7-1976.. 


—,' 
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not affect the suit on merits in: that case it- 


> 
~- 


 ERRRRREEEEEEDD 


. (1918) 1 KB 555: 


would be deemed that that the geccngaar: has 
. waived. (Case: law. discussed): 


~ Para: 6) 
. Where. the plaintiffs - had challenged ‘the 
action of the defendant of cutting tho ridge 
and amalgamating lands of all the plaintiffs 
with his own.land, the plaintiffs were jointly 


aggrieved: by the. particular action of the de- - 


fendant and the suit, further involved com- 
mon question of. the lease deeds. as to. the 
guit lands on the same day in favour of the 


plaintiffs and also. the question of surrender - 


of the lands in favour of the lessor of the 


. plaintiffs and the issue that had been framed 


and trial has been .gone into without any 


‘objection by the defendant, was, whetler the 


defendant had perfected his. title by adverse 
ion, the suit. could not be said to be 


* possessi 
- bad.for misjoinder of plaintiffs, nor. could 


AIR- 1981 Him Pra 49. 
AIR 1979 Bom 298 
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(1921). 2 KB 1: 124 LT.719: 90 LIKB ‘445, 
Payne v. British Time- Recorder’ Co. Ltd. 

: 5 


“118 LT 298 : 87- LIEB 
577, Thomas v. Moore 4 

-§. C. Mohapatra, A. K. Patnaik and M. 
Mohanty, for Petitioners; Raghunath Das, 


. 
` 


Gig 


P: K. Das, A. K. Tripathy, P., Ch. Misra and .. 
_ Md. Kamasul Husain, : for Opposite Parties. 


. ORDER :— Plaintifis are the petitioners 


' -against a judgment of reversal in a suit for 


declaration. of title. and recovery of posses 


` aion. The appellate- Court has remanded: the 
| Se ee ee 


dion. arises, ` 
2 Da The case of: the plaintiffs: is that ‘the 


ait lands. ‘belonged: originally : to: one: Ratna 


{ . Tima. Malti. v.. 
. „a. decree to be passed-and ifthe decree does 


. Kartika :Meheg - 
kar Panda. -;-He surrendered. these lands -tò - 


 bansha Singh: 


‘dant. forcibly: possessed - 
amalgama 
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the. Mafidar -of Jharsuguda- late Lal Hari- 
‘Deg ‘by. a surrender deed dated . 
21-2-1942. - The Mafnidar settled these lands 
in favour of- the, plaintiffs by: executing three 
documents of lease on- 7-3-1942: and... since 
then the plaintifis-have been in possession of 
these lands. .. Thereafter the. -plaintiffs ‘got 
these: properties.. partitioned and they have 
perfected their title on. the yee -The defen- 
lands and 
ted these lands rig ‘his own land 
and a. proceeding. under Section 145, Code of 
Criminal Procedure. was started which ended 
in favour of the defendants. - 
The defendant in his written- dilemen has 


; stated that he purchased Plots Nos, 4812 and 


4813 from.one Ghasi-Kisan on 20-11-1946 
and since then he -has been in possession of 
those plots. Portions of H S. Plot 4814 
adjoin Plot No. 4812, - 


from mis-joinder of parties and,. as such, is 


' not maintainable. Therefore, an issue was 


framed about. the mis-joinder of parties and 


the suit was remanded for fresh. trial. to the 
' triail Court. As against that - decision, the 


present civil revision -has been filed.. 

3. In the plaint, plaintiffs have stated. that 
there. was a surrender of fbe lands. by. the 
original owner in favour of Maufidar. . He 
settled ‘these lands by deeds of-lease on one 
day in favour of plaintiffs and since then the 
plaintiffs are-in possession of - those lands. 
The defendant in the -written statement . has 
stated that the suit is bad for multifarious- 
ness. The lower appellato Court has relied 
on the decision in Hadu Sahu v. State of 
Orissa, AIR. 1964 Orissa 159 and has held 
that the suit is not maintainable. In that 


case twenty-eight plaintiffs who were in se- 


parate possession of different parcels of land 
forming part of a survey number and against 
whom an order of. eviction had been passed 
under Section 7 of Orissa Act-15 of 1954 
brought a suit: against the State Government 


on. the allegation that. each of them had ac- 


quired . prescriptive. title. by -adverse possession 
oo ee 
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the suit was -bad for multifariousness.| There 


was .misjoinder of plaintiffs: because each 
plaintiff had separately to prove his own pos- 
session -for more than sixty years am! there 


was no common ‘question of fact oF law in- 
volved. There: was also misjoinder -of causes 
of action because the order of’ evictiot pasg 
ed against one plaintiff did not serve as & 
cause of action against another plaintiff in 
respect of another land. In that case! it was 
held by the lower Court that the oral evi- 
dence was not cogent to arrive at a conclu- 
sion that the plaintiffs have been using the 
suit lands ‘since more than sixty years. At 
any rate some of the plaintiffs might have 
acquired some such right and not dil the 
plaintiffs and from the evidence of a few ‘all 
cannot be benefited so as to get a de 
common. Basing on those findings the High 
Court held that the suit was bad for) multi- 
fariousness as one of the plaintiffs ms ay be 
in possession for more than sixty years and, 
others Tight not Bave beet snd diet were | 
mot interested in‘ the lands of others.. This 
Court also did-not accept the decision cited 
before: it; namely, :Radharani Dasi .v. | Sukb- 
deb Bhattacharjee, AIR -1928 Cal 92 which. 
lays down ‘that subject to the control jof the 
Court, persons can unite ‘as plaintiffs though 
seeking individual reliefs in cases: where the 
investigation would '‘to-a great extent be. 
identical in each individual case and that the 
policy of the rule is to’ avoid needles 38 exe 
pense where it can be done without. injustice 
to anyone and ‘it carries out its obje : 
‘Order 1; Rule -1 of the Civil P. O. pro 
vides that all persons may be joined n one: 
suit as’ plaintiffs in whom any right to: relief 
in respect of oF arising -out of the same act 
or transaction or series of acts or transs 
tions, is alleged to exist, whether ointly,.. 
severally or in the alternative where, f such 
persons brought separate suits, any common: 
questioni ‘of law or fact would arise, po 


Section 99. of the Code of Civil Propedure, 
provides that no, decreé shall be pveryed Of 
substantially varied, nor. shall any sine be 
remanded, in.appeal on account of any 
joinder of parties or causes of action © p any 
error, defect or irregularity in any ‘proceed 
ings in the suit, not affecting, the merits ts of 
the -case or the jurisdiction of the ourts 
provided nothing in this section shall apply. 
to a non-joinder, of necessary party. i 
‘Basing on the aforesaid provisions, | it is. 
contended by -the learned counsel for the. 
petitioner that the decision of the lower ap-. 
te Court is wrong inasmuch as the olain., 
tiffs have challenged it only intan orden pass: 
ed under ‘Section 145 of tho Criminal |P. C. 


I 


t + 


Fima Mali v. Kartika Meher 


"1942, : 


A. L'R, 


in which the possession of the defendant in 
respect of all these lands has been declared. 
The plaintiffs have gdt these lands settled by 
three separate documents but it was unblock- 
ed at that time and they possessed it. :Sub- 
sequently they possessed separate portions 
and amicably divided the same. The defen- 
dant forcibly cut the ridge and amalgamated 
these lands with his own land. So in. re 
spect of all the plaintiffs, there is one action 
of the defendant in that the defendant tres- 
passed into the lands. of the plaintiffs by 
cutting the ridge and by amalgamating these 
lands with his own land. It is, therefore, con- 
tended that if each one of the plaintiffs would 
have -brought a separate suit there would 
have been a common question of law and 
fact for decision in the suits, and, as such, 
it is covered. by Order 1, Rule 1, Clause B 
of Civil:P. C. Also the plaintiffs are jointly 


. interested against the same defendant having 


one. cause of action against him and, ‘as such, 
according to the. provisions of Order 2, 
Rule 3, Civil P. C. the plaintiffs can file such 
a suit. It is farther submitted that the deci- 
sion in the suit even if there would have 
been any defect or irregularity in the ‘pro- 
ceeding, does not affect..the merits. of the 
case or the jurisdiction. of the Court: and, as 
such, the provisions of Section 99 of, Civil 
P. C. are complied with. It is further con- 
tended that the aforesaid decision in the case 
of Hadu- Sahu (AIR 1964 Orissa. 159) (supra) 
Section 99’ of Civil P. C. was not taken into 
consideration in order to find out whether the 
decision in the suit affected the suits - on 
merits os on the question of jurisdiction, _ 


Ti is contended by the learned counsel fos 
the opposite parties that as the plaintifis have 
claimed adverse dverse possession .so the principles 
laid down in Hadu Sahn’s case are ap 
plicable. But from the plaint, it appears that 
the.: plaintiffs “have: .title. to. the property. by. 
virtue of their possession from the date. of 
the lease deed in their favour, namely, 7-30 - 
: There: was no issue about adverse pos- 
session of the plaintiffs. On the other hand, 
' an issue has been. framed as to whether the 
a ve ee E ee 


4. caus pict Games Lachmi 
Narain, AIR 1937 PC’ 42, it has been held 
that parties and causes of action, when once 
joined: in the suit; there is no absolute: right 
to-‘have them struck. out: bat it is discre: 
tionary with the Court to do so it thinks 
right. The mere fact of misjoinder ris not 
by ‘itself sufficient to-entitle the defendant: to 
have” 2 een et eee renee 


\ 


X 


ï 


1981- 
missed. Where the merits of the case have 
been satisfactorily disposed of by the. -trial 


Court in spite of the complication: of. the 
proceedings no objection as-to misjoinder. can 


be given effect to'in appeal. For ‘this prin-. 


ciple, reliance has also been placed in Thomas 
v. Moore, (1918) 1 KB 555. ‘It was held by 
the Supreme Court that when the trial’ Judge 
dealing with a principle of matters in one 
trial has ably and fairly discharged. the heavy 
task and he arrived. at a correct view of the 


fact, it is covered under Section 99 of the- 


Code of Civil Procedure. : In that case also 
distinct causes of action against different 
places of defendants were joined. 


8. The Privy Council in Muhammad Hus- 
sain Khan vy. Kishva Nandan Sahai, AIR 
1937 PC 233, held that the rule embodied in 
Section 99 of ‘Civil P. C. proceeds upon a 
sound principle and is calculated to promote 
justice, it can be Ppr Therefore, it was 
held that it can also’ apply to cases before 
ihe Privy Council, . ~ 


The case of Charukur China Venkatasubba 
Naidu v. Kandadi Sundara 'Varadachariu, 
AIR 1950 Mad 12, was cited before the first 
appellate Court but it held that in view of 
Hadu Sahu’s case (AIR 1964 Orissa 159) of 
this Court, the principles laid down in the 
Madras case should not-be followed. In that 
Madras case, the plaintifis were 30 in num- 
ber, sued to have their occupancy rights de- 
_ Clared to several items of property detailed in 
plaint schedule. The main issues which the 
plaint and written ‘statements raised were 
common to all the plaintiffs, It was, how- 
ever, contained in written ‘statements, that 
some of the plaintiffs were not in actual pos- 


session of the lands that they claimed and 


actual extents claimed by somé plaintiffs were 


‘also disputed. The trial Court held that the - 


plaintiffs should be put to an election and 
only the plaintifis who were jointly interest- 
ed in particular items of the plaint schedule 
should be permitted to prosecute this suit. 
It was further held. that the trial Court did 
not exercise a proper discretion in practically 
referring the 30 plaintiffs to 30 different suits 
in a case where outstanding common issues 


arose for determination. If there was a' 


serious contest that a particular plaintiff was 
not in-actual possession of the land he claim- 
ed. as’ an occupancy royat the Court would 
be right in referring such a plaintiff to'a se- 
parate suit. So also in the case of plaintiffs 
whose actual extents were disputed the Court 
would be right in referring such cases for 
determination by a separate suit after. find- 
ing on: the main ‘common issues raised. in the 
present suit which can and should be tied 
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together to avoid: multiplicity of suits. - This 


-principle- was laid down on’ the basis of the 


decision reported in Payne v. British Time 


Recorder. Co, Ltd., (1921) 2 KB 1 where, it 


was observed, that it is impossible to lay 
down any: rule as to how the discretion of 
the ‘Cotirt ought to be exercised. Broadly 
speaking, where claims by or against different 
parties involve or may ‘involve a common 
question of law or fact Learing sufficient im- 
portance in proportion to the rest of the 
‘action to render it desirable that the whole 
of. the matters should be disposed of at the 
same time, the Court will allow the joinder 
of plaintiffs or defendants, subject to his dis- 
cretion as to how the action should be tried. 


The case should be decided on its own 
merits and there is no hard and fast rule to 
be laid down in this connection. ` 


The Assam High Court in Sitaram Agar- 
walla v. Rajendra Chandra Bal, AIR 1956 
Assam 7, had to deal with a case- where, A 
had executed a kabuliyat in favour of B and 


. B transferred half of the tenancy to C, (the 


predecessor-in-interest of plaintiffs 2, 3 and 4) 
and the.other half to plaintiff 1,. all of whom 
after the period of lease had expired sued A 


for ejectment. Relying on the principle, that 


the requirements of Order 1, Rule 1 would 
be satisfied if any right to relief arises in 
favour of the plaintiffs out of the same act 
and if any common question of law or fact 
would arise if separate suits were. instituted, 
the High Court held. that the right of the 
plaintiffs to eject A -arose from a single ‘act 
of the original agreement .of the tenancy. 
The fact that the plaintiffs. could sue, for 
their separate parts did not preclude them 
from instituting one suit, The liability to 
ejectment under the terms of the, Kabuliyat 
would be a question common to both suits. 
It is not necessary, that all.questions arising 
in the case should be common to suits if 
plaintiff-co-sharers had instituted separa 
suits. Even if one question of law or fact 


common to both the suits could arise, there 


would be justification for joinder and the Te- 
quirement of O. 1, R. 1 would be satisfied. 
It was further heid that even if there is mis- 
joinder of plaintiffs and causes of action, 
there ‘would be no justification for reversing 


_the appellate decree as the misjoinder ad- 


mittedly did not affect the jurisdiction of the 
Court. The aforesaid Assam decision and 
AIR 1937 PC 42 were considered along with, 
other decisions by the Allahabad High Court 
in Shambhoo Dayal v., Chaudra Kali Devi; 
AIR 1964 All 350. It’ was held “that ‘under 
O. 1, R 1, E 
plaintiffs. to be joined.-in one suit even on 











ir gna a epg or fact 
ee eee sepa- 


bad for mis-joinder of parties unless 
fect or irregularity affects the merits 
suit.. A number of decisions were : 
in para.. 3 of ‘that judgment. The 


Me Dalya, AIR 1979 Bom 298. ` It 
` partition case where plot of land 
toned amongst two persons and joi 
common neighbour the case was . 
. -was held that- such a suit can be instituted 


-without ‘common question of fact . ape 
relating to the 'common question of 
. felief was involved. In that case ae 


question was’ relating to boundary of the - 


plot: It was ‘also- held that any identity or 
cause of action or interest’ is not necessary 
The previous decision of the Bomba 
Court, namely, Krishna Laxman’ v. Narsingh- 
rao, AIR 1973 Bom 358 was also followed. 


The Rajasthan High Court’ in Ram 
‘Fatan Das v.. Kanhaiyalal, AIR 1975 Raj 23 
considered a case in which -one Lal ae 
mad, who is not a party to the case, ' was the. 


owner of a plot of land which he let out to: 
the defendants on a rent of Rs.’ W- per 


mensem. The four plaintiffs who joined in ` 


the suit alleged that the said Lal Mohammad 
sold four different portions of that plot ‘to 


them by four separate sale deeds andi asked: - 


the defendants by ‘a registered notice: ‘to attorn 
to them. ‘The plaintiffs thereafter instituted 
fhe suit for eviction of the defendants on the 
pround that they required their respective’ 
portions of plot for their- reasonable 
bona, fide use and for recovery of argear of 
sent. The question ‘was whether ‘such| a’ suit 
was maintainable. Relying on the cases. of 


Sambhoo Dayal (AIR* 1964 All 350) and | 
(AIR ` 1956. Assam D 
(supra), it was held that such a suit was ' 


Sitaram Agarwalla 


thaintainable. It was further held that |before 
any persons may join as’ plaintiffs, a rę 


- respect of the “same act or transactian” or 


“series of acts or transactions” shoutd be 
filled 
in that. case as the “same ac” is’ that Telat- 


alleged‘ to exist. This requirement is f 


‘ing fo the -lease.of the: plot of- land by the 
original landlord: Tho: common question of 


Mall v. Kartike Meher: - 


fact would: N m- fling: ere suits re- ..- 
_- lating to the existence of tenancy granted by 2° 
the, original landlord and. the-suit- was:. not - 
‘bad. by misjoinder of parties. or causes- of- 
action. Sy trong aioe beri ari 
this. - 


* 
Py . 


and. 


ef in. 


Sahu’s case (AIR 1964 Orissa 159): of 
Court there was no common question of -fact. 
or law and. Order 1, Rule 1 of the Civil. P. C. 
was not complied with. This decision also 
distinguish 


ed the case: of Haru Bepari v. ~ 


Khitish Bhusan Roy, AIR 1935 Cal 573. 


| a recent decision of this Court in 


Chandra Mohanty -v. Bansidhar 


v- Khatia, AIR. 1978 Orissa 111, all the plain- 
| tiffs were jointly interested in.setting aside 


an ex parte decree in an earlier suit. Plain- 


` ‘tiffs, ‘having similar causes of. action, jointly. 


interested in securing one decree against one 
and the same defendant. It was held that 
there was common question | of law and facts 
arising for, consideration and the plaintiffs 


‘could rightly -and* legally unite their catises of - 
or action in the same suit and the same was — 


maintainable. This Court had taken notice 
of Order 1, Rule 1 of Civil P.-C. and O. 2, 


R. '2, C. P. C The Himachal. Pradesh High 
Court considered a case of alternative relief 


in a suit for pre-emption. Plaintiff: No. 1 on 


one side and Plaintiffs Nos. 2:add 3-on other — 


side claimed right of pre-emption in alterna- 


‘tive.’ It was held in Dalip Singh. v. Jaisi - 


Ram, -AIR 1981 Him Pra 49, ep pete mee 
no misjoinder of parties. a2 l 


While. exercising ‘the writ. jurisdiction. it has 
also been held. that where the causes of action 


of severàl petitioners is based’ upon a com- — 


mon question, | namely, though they . were 
holding ad hoc appointments for more than 


eighteen months, they were required to sit.. 
at a written examination and had not been - 


called to the viva. voce test on the plea of 
having failed in the written examination. [he 
opposite parties are common. so far as each 
of the - -petitioners is concerned. Keeping the 
provisions of Order 1" of Civil P. C. in view, 


these petitioners. -could file one. writ petition i 


as the law..is fairly settled that in such cir- 
cumstances, a common application would be- 


. tenable, (See Rama Chandrå.. Pradhan v. 


Union of India, (1980) 49 Cut LT 266). 
The Patna High Court considered a caso 


where was a decree ordering a person: to pay .. 


maintenance to the mother as well: as to the 
widow of. a deceased... It wag held that the 


_twe women could jointly sue. for arrears of — 
maintenance and- it was. not necessary that 


they should file separate suits, (See-- Mt 


Kuader: Kuer v. A Prasad ‘Sabo, AIR , 


ALB: 


F, 


1933. Pat, Gh, ae E E 
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~ In Janki Rai v; Ram Rah: Bijaya Prasad: 
Singh, AIR: 1940 Pat 145, it ‘was held. -that 


under. Order 1, Rule 9 suits: are not-to be’ 


dismissed: for misjoinder or non-joinder of 
parties and in case of- misjoinder of causes 
of .action' the Court can in proper cases call 
on the plaintiff to amend his plaint by limit- 
ing the relief claimed to what be is entitled 
to-in respect of one cause of action so as to 


-ię not taken sok turns ye the fact that- 


it might have been taken: Once a multifari- 
ous suit- has been allowed to proceed and 
has: resulted in a decree the defect is con- 
sidered to have been waived and is irrelevant. 


fo 


by such action of the defendant; . they can 
file one suit and such a suit will not be hit 
by. multifariovaness. - 


As has been held by the Patna High Court 





and allows a decree to be passed and if 
decree does not affect the suit on merits 
i that case it would be deemed that he has 
waived. 


tis case Of add o (AIR 1964 OE. 


159) of this Court has not takén ` into con- 
sideration the provisions of Section 99 of the 
Civi P. C. No overt act to have been 
allegedly committed by ‘the State after the 
order passed in the proceeding against the 
plaintiffs of that suit and there was no com- 
mon question. .Fherefore, that decision 
should not be taken as a precedent for thie 
suit and that decision should be confined to 
the facts and circumstances of that parti- 

case. The order of remand cannot be 
sustained: in view of the discussions. made 


TE It is contended by, the learned counsél 


for the opposite party that as the plaintiffs” 


bave- claimed right on adverse possession the 
principles of Hada. Sahu’s case are ap 
plicable. I have already discussed above that 






ridge and. amalgamated lands of all tho 
intifis with his own land, the plaintiffs ‘are 


Tiha’ Mali-y. Kartika Meher: . + > 


©. perfected his title by adverse possession. Ac 
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„jointly aggrieved by the particular. action. y 
fhe- defendant. The- suit involves: commo 
question. of the “lease deeds on the same day| 






in favour'of the plaintifis and also the ques- add 


been’ gone into without any objection by the 
defendant, was, whether the defendant has 


cordingly, I hold that this contention of the 


. opposite party is not acceptable. Reliance 


has also been placed by the opposite parties 
on the case of Haru Bepari v. Kshitish Bhu- 


‘gan Roy, AIR 1935 Cal 573. This case has 


been distinguished in Hari Rat’ Fatan Das. 
v. Kanhaiya Lal, AIR 1975 Raj 23. This 


Calcutia case was not. a decision as to whe- `. 
` . ther there should be separate suits, The ques- 


tion involved was the: question of court-fees 
to be paid. Hence it is of no help. Reliance 
has also been placed on Lobsang Khampa v. 
Sufam Ram, AIR 1977 Him Pra 23. That 


- decision follows Hadu Sahu's case of this 


Court and I have already discussed about 
Hadu Sahu’s case, which cannot be .con- 
sidered as a precedent for -this: case. - Op- 
posite party also relies on Ramjas Agarwala 
y. Linton Molesworth & Co., AIR 1923 Pat 
4il. That was a case in which the plaintiff 
No.. 1 acquired some property from, several 


' persons and plaintiff No. 2 acquired property 


by a sale deed from some out of those per- 
sons and in that case the interest of plaintiff . 
No..1 has nothing to do with the property 
and interest of plaintiff No. 2 and, as’ such, 
it was held that there ‘was no common ques- 
tion and they cannot join in the same suit. 
‘Reliance has also been placed on Mansukh- 
lal Dhanji Vora v. Jupiter Airways Ltd, 
AIR 1953 Bom 112. ‘This. was different type . 
of case. In this:case also it was held that 
each case should be differently approached 
and analysed, It. was a case in which the 
question. of -money and. allotment of shares 
of the company to different share-holders and 
the interest of each share-holder was different 
from the' other share-holders relating .to 
allotment -of shares. Thus, the -principles 
laid down there are not applicable to the eae 
sent case. P 


. & “On the aforesaid analysis, I hold that 
the lower appellate Court simply relying on 
Hadu Sahn’s case (AIR 1964 Orissä 159) bas 
not properly exercised its jurisdiction. to the 
facts of- this case inasmuch as the ae 
laid down in that case-are not. applicable to 

the facts‘and circumstances of the present 
case. There is common question of facts and 

circumstances of. all the plaintiffs “against” a 
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ane Court are*set aside: The 
:manded to the lower appellate Co 
posal on merits. Cost to abide 
‘of the appeal.” 


` Smt. Bina’ Debi, Appellant v. T Tapa 
gupta and others, Respondents 

First Appeals: Nos. 103 ád 104 
Dj- 26-8-1981.* - 


- Succession Act (39 of 1925), Ss. 63, Ex- 
' planation (a); 283 (iy iar gh P 
of will — Considerations — Service E motice 
on claimants essential — Su sd service 
under Order 3, Rule 20 — Validity. 
_. In the probate proceedings of a will the 
ee eae. newspaper under 


of ae and he had’ not been pe 
served with the notice. The probate 
granted ex parte. . 
Held, that’ the ex parte grant of| probate 
was illegal. (Para 4) 


native dhe Cou sanh the probe OE 4. 


will, it has a special obligation to consider 
all possible: aspects to determine the | genuine- 
ness and legitimacy of. the will.| In the 
instant case there being ‘opportunity to obtain 
Se ee 
special citation’ should have been. 

him by post.. The damani das: nol found 
eee Oe ey a nnne ae 
therefore the provisions of O. 5, R: 20, Civil 
P: C; are not applicable and the: publication 


of: notice in the newspaper is-.th refore not 
proper service. ` a 4) 
* R. N, ‘Das and. P, Ki. Das, for Appellant; 
M. K.-C. Rao, A. K. Rao and Miss G. 
Lakshamma, for. Respondents,- > - 

-` JUDGMENT :— Both these appeals are 
by ithe defendant No. 1 in two sepatate pro- 


* Fror common decision passed by. K. P. 
. Mohapatra, Dist.. J., Cuttack, ree 21-6-1975. 


 -FY/EV/E27/81/AGM/MVI © © Re 
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ceedings for revocation of probate of a Will 
dated 20th of June, 1964, and which ; have 


“been disposed of by a common order by the | 


learned District Judge of Cuttack on 21st of 

June, 1975. The relationship of the parties 

is. available from the genealogy below :— 
(See table of genealogy on page 223) 


Bani, one of the daughters of Surama, was 


. dead during the lifetime of Surama. On 20th 


of June, 1964; Surama executed a registered 
Will in favour of Bina. Nine. days there- 
after on the 29th-Surama died of paralysis. 
Bina applied for probate of the Will on 3rd 
of September, 1966 to the District Judge of 


_ Cuttack impleading therein the six. children 


of Bani as opposite parties. Mrutyunjoy, the 


. eldest son of Bani who was opposite party 
No. 1, did not enter contest but the others 


filed an objection. They, however, ultimately 
did not contest in the proceeding. On 25-11- 
1970, probate was granted by the learned 
District: Judge., Two applications were filed 


for revocation of the grant of probate —one . 


by Mrutyunjoy which was numbered as O. S. 
No. 14 of 1973 and'the other by Tapati, 
Shyamali and Suvra being daughters of Bani, 
which was numbered as O. S.-No. 2 of 1974. 
Both these were heard analogously and on 
the basis of the evidence led by the parties, 
the learned District Judge by a common judg- 
ment on 2ist June; 1975, decreed both the 
auits and revoked the orden of grant of pro- 
bate on-25-11-1970 and directed that the said 


' application for grant of probate registered as 
‘QO. S.. No. 9 of 1967 would be proceeded 


with from the stage it was on 24-11-1970. 
Firat Appeal. No. 103. of 1975. arises out of 
O. S. No. 2 of 1974 while First Appeal No. 


Pee ne ee ee See een 14 of 


to Surama Devi and pre-deceased his wife. 


sd nag alr gs cooling eer aaa AS 
Surama left behind. a re- 


indicated, 
oe wi os ee and 


by ordes dated 25-11-1970, the said Will was 


directed ‘to be probated, — 

Mrutyunjoy in his application for revoca- 
tion pleaded that at the relevant time, he 
was not in India a notice of the probate 
proceeding was never served on him. The 
minor sisters’ Tapati, Shyamali and Suvra 


i. 


r 


i 


were represented by their father C. P. Sen- _ 


gupta who by then was an old man and lost 


interest in worldly affairs. He did not take 
appropriate steps to ' defend’ thé proceeding 


and even did not instruct the counsel who 
was appearing’ for the miños daughters. Ths 


Bank r3 
a pa pea sed oramai 
Aarried, to C. P, Sengupta.. 





“y. 
Mruty ' Sanjay ` Bharat 
em ey (Son) - 


Court did not appoint a guardian for the 


minors when Shri C. P. Sengupta neglected — 


to take steps.. The disposal of the earlier 
proceeding ex parte without affording a re- 
asonable opportunity to contest to Mrutyun- 


joy ag also to the minor sisters is thus vitiat-- 


ed and cannot take away their. interest in thé 
property according to the ordinary law of 
succession on account of the alleged Will 
It was further pleaded that the testatrix had 
special affection for Mrutyunjoy and it be- 
comes difficult to accept the position that m 
ordinary course of events, the testatrix should 
have omitted to benefit Mrutyunjoy under 


the Will if she at all intended to execute a ` 


Will, The three sisters of Mrutyunjoy- who 
filed the other application made allegations 
about the default of the Court in the matter 
of appointment of a guardian when their 
father Shri C. P. Sengupta did not adequately 
represent their interest. 


3. Bina, the legatee under the wil, con- 
tended that notice had been served on 
Mrutyunjoy under Order 5, Rule 20, Code 
of Civil Procedure, by publication of the 
notice in the Statesman and the Court had 
held. such notice to be sufficient. It, there- 
fore, was no more open to Mrutyunjoy to 


plead non-service of notice. On 24-11-1970 . 
ło which date the probate proceeding stood ` 


posted, Bina had brought her witnesses. An 
application was made for adjournment on 
behalf of the defendants. The Court was 
inclined to grant an adjournment subject to 
payment of costa, but when defendants’ ad- 


vocate declined, fhey were set ex parte and the - 


suit was directed to be disposed of ex parte. 
C. P. Sengupta, father of the parties, had 
taken steps to protect the interest of the 
children in an appropriate way, but as he 
believed that the Will was genuine, perhaps 
the application for probate was allowed to 


go’ex parte. 


4. Ai the trial, only one witness was ex- ` 


amined in support of the applications for re- 
vocation. Three documents were produced 
in support of the two applications while Bina 
remained content by producing two docu- 
ments SEE E ore ree es 
ing oral evidence. oe 


pati 
(Daughter 
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` -Shyamali Supr acs 
(Daughter): (Daughter) " 
Ht isa fact that Mratyunjoy had not been 
personally served with notice in the probate. : 
proceeding. ‘Ext. 3 is the passport entries 
Wherein show that from: September, 1966, 


Mratyunjoy was keeping out of India. This 
fact is also not seriously disputed. The 


Ta 


- learned District Judge has now taken the 


view that Mrutyunjoy’s whereabouts were 
not known to Bina as Mrutyunjoy was her 
sister’s son. Special citation could have been 
taken to him by post. If the address was 
not known, C, P. Sengupta could have been 
called upon to provide the address so tha 
the citation’ could issue, Mrutyanjoy was 
not attempting, to avoid ‘service. Strictly 
speaking, provisions of Order 5, Rule 20, 
Code of Civil Procedure, were not applicable. 
Undoubtedly,. ‘Mrutyanjoy would be a per- 
son vitally interested in the probate. proceed- 
ing. In the circumstances, I do not find any 


‘Yeason to take a different view from that of 


the learned District Judge in the matter. 
From the order granting probate, I also find 
that the learned District Judge: who had 
granted fhe probate ox parte was not cogni- 
sant of the position that an application for 
probate was not like any other civil litiga- 
tion and when the Court was asked to grant 
probate of a Will containing the wishes of a 


dead person, it had special obligations to 


consider all possible aspects for finding out 
whether the Will did represent the genuine 
and legitimate wishes of the testator. In 
these circumstances, I am inclined to agree 
‘with the learned District Judge that the grant 
of probate without affording reasonable op- 
‘portunity to Mrutyunjoy is required to be 


- get aside. First Appeal No. 104 of 1975, 


therefore, must be dismissed. 


~ Admittedly, the three AE the 
other appeal were minor at the relevant time. 
Their father C. P. Sengupta was representing 
them. Mr. Das for the appellant has relied 
upon several authorities for the contention 
that once the minors were represented by 


their father-guardian and steps had been 


taken in the suit, merely because there was 
a default on the date of trial, it cannot be 
said that the minor daughters had not been 


-` properly represented. It is unnecessary to 


224 Ori. 
-examine ‘such a position in view of the fact 
that once Mrutyunjoy’s objection accepted 
and the application for probate’ is restored 
for disposal, no prejudice would caused 
to Bina — ‘the applicant for probate — if 
these respondents are given an opportunity of 
being heard. As I have already ted. out, 






the Court has a special -burden to discharge — 
for costs, 


while disposing of an application | for pro- 


"Debi v. Tapati 
: perty" are ` given an` opportunity of placing! 


ALR. 


their case unless by their conduct they ha 


. forfeited such right. ‘In the circumstances, I 
‘do not propose to interfere with the decision ` 


of the learned District Judge in’ the connect.- 
ed First Appeal No, 103 of 1975. E 

' 5.. Both these appeals are accordingly dis- | 
missed. There would, however, be no orden ’ 


Appeals dismissed. 
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(1919), Rr. 33 (1), 33 (1) A and 61 (3) — 
Rules as amended held invalid since the am- 
endment was not shown to be regulatory in 
nature r (Jan) 30 B 


Bihar and Orissa Excise Rules (1919), R. 33 
— See Constitution of India; .7th Schedule, 
List II, Entry 8. (Jan) 30 A 
——R. 33 (1) — See Bihar and Orissa Bx- 
cise Act (1915), S. 90 (Jan) 30 B 
——R. 33 (1) (A) — See Bihar and Orissa Ex- 
cise Act (1915), S. 90 _. (Jan) 30 B 
-———R. 61 (3) — See Bihar and Orissa Excise 
Act (1915), S. 90 (Jan) 30 B 





Bihar and Orissa General Clauses Act (1 of- 


1917), S. 4 (30) — “Local authority” — What 
is (Jul) 208 A 


Bibar and Orissa Municipal Act (7 of 1922) 
See under Municipalities. 


Bihar and Orissa Public Demands Recovery 
Act (4 of 1914), S. 3 (3) — See Ibid, S. 4 
(Mar) 96 A 
— Ss. 4, 3 (3), Sch. H, Form No. 1 — 
Certificate Proceeding for recovery of royalty 
of mining lease — Certificate signed by an 
Officer other than Certificate Officer is illegal 
and without jurisdiction (Mar) 96 A 


——S. 4, Sch, I, Item 9 — Terms, “any money 
in respect of which the person liable to pay 
the same has agreed”, m Item 9 to be con- 
‘sidered in light of S. 4 (Jun) 149 B 
——Sch. I, Item 9 — See also Ibid, S. 4 


(Jun) 149 B 
——Sch, 1, Item 9 — Word “money” in 
Item 9 — Interpretation of (Jun) 149 A 


——Sch. H, Form. No. I — See Ibid, S. 4 
(Mar) 96-A ` 


.2— Can. 


‘favour 


Bihar Buildings (Lease, Rent and Eviction) 
. Control Act (3 of 1947) 
See under Houses and Rents. 


Bihar Buildings (Lease, Rent and Eviction) 
Control Act (16 of 1977) 
See under Houses and Rents. 


Bihar Consolidation of Holdings and Preven- 
tion of Fragmentation Act (22 of 1956) 
. See under Tenancy Laws. 


Bihar Hindu Religious Trusts Act (1 of 1951), 
Ss. 28 (1) and (2) (c), 72 — Suit by 
Board to recover possession of property from 
defendant who has no valid deed in his 
— Such suit is maintainable both 
under power conferred by Sub-sections (1) 
and (2) (c) of S. 28 - (Mar) 90 
S. 72 — See Ibid, S. 28 (1) and (2) (c) 
(Mar) 90 
Bihar Land Reforms Act (30 of 1950) 
See under Tenancy Laws. 


Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) Act 
(12 of 1962) 

See under Tenancy Laws. 

Bihar Money Lenders Act (22 of 1975) — 

See under Debt Laws. 


Bibar Municipal Corporation Act (12 of 1978) 
See under Municipalities. 


Bihar Municipal Elections and Election Rules 


(1953) 
See under Municipalities. ° 


Bihar Non-Government . Elementary Schoots 
(Taking over of Control) Act (30 of 1976) 
See under Education. 


Bihar Panchayat Elections Rules (1953) 
See under Panchayats. 


Bihar Panchayat Raj Act (7 of 1948) 
See under Panchayats, 


Bihar Panchayat Samitis and Zilla Parishads 
Act (6 of 1962) 
See under Panchayats, 


Bihar Panchayat Samitis & Zilla Parishads 
(Conduct of Business) Rates (1963) 
See under Panchayats, 


Bihar Private Forests Act (9 of 1948) S. 73 — 
What money recoverable under (Jun) 149C 


Bihar Privileged Persons Homestead Tenancy 
Act (4 of 1948) 
See under Tenancy Laws. 


Bibar Public Irrigation and Drainage Works 
Act (10 of 1947), S. 25-A — See Tenancy 
Laws — Bihar Tenancy Act (1885), S. 103-A 





(2). _ (Aug) 223 `. 
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(10 of 1955),.S. 5 (b)’ 


Bihar, Secondary Education Board ; 
1976) ` 
See under Education. 


Bihar ‘Tenancy Act (8 of 1885) 
See under Tenancy Laws. 


Ces Act Bengal Act 9 of 


i Paan ‘were marked by: -Forest Depa tment — 
Contractor held! was ‘occupier’ andl Hable to 
‘pay cess — Expression “Immovable pro- 


perty” — Meaning. (Interpretation of Sta- 
tutes — External aid) {Nov) 309. (FB) 
——§. 5 — See Ibid, S. 4 (Nov) 309 (FRB) 
——8§.. 72 — See Ibid, S. 4 (Novy 309 (ŒB) 


Civil Procedure Code (5 of 1908), S. 9 — See 
Insurance Act (1938), S. 46 . | (Jan) 21 
——§. 11, — See-also Tenancy Laws, — Bihar 
Consolidation of Holdings and Prevention: of 
Fragmentation Act er S. 10 : 











ar) 92 A 
—~Ss. 11, 105 ay — An order |heard ‘on 
merits. in revision: and idecided b 
aa — It became final — pe i 


d 
g, 47 and 0: 2, `R, “92 3) — 
eyicfion and arrears of Tent — 


tervenor’s Separate, suit for decla 


Maintinability, | 
——S. 100 — See i, 
» (1) Ibid, $ 107 
@) Tbid, O. 42, R. 1 


—-§. 100 — Second. appeal s 


‘binding on ithe High, Court 
—-S. io — Bihar’ , Buitäings a 


(1) (ec) — ‘Finding: that landitord : 
mised -premises “in good faith f 
need is one of fact — It is bindin 
‘appeal 

——S. 100 — Bihar- Buildings 
and Eviction) Control! Act “(3 of 1947), Sec- 

tion 11-(1) (c), Proviso — Eviction on ground 
‘of: personal, necessity. — Even in ‘absence of 
‘plending Court must consider whether par- 
‘tial eviction under ‘Proviso would| be proper 


Civil P. C. (contd.) l 
— Plea under Proviso can. be raised for first 
time in second appeal {Aug) 230 C 
——S. 100 — Second Appeal — Plea regard- 
ing. non-existence of. relationship .of landlord 
and the tenant involving determination of 
material question of fact not raised before 
filing of appeal — Cannot competently be 
raised: for the first time in second; appeal . 
. (Oct) 250 
te 100 — Finding of fact — Normally. 
no interference by second appellate Court. 
AIR 1963 SC 302, FolL-.- ~ (Nov) 315 B 

——-S. 100 gy (c) — See Ibid, S. 105 
(Feb) 36 D (FB) 
——§: 105 — See also Houses and. Rents — 
Bihar Buildings (Lease, Rent and Eviction) 

Conor Act (1947), S. EIH-A `: 

(Feb) 36 B (FB) 
S 105 — Second appeal —: Question ‘of — 
law — Not raised in memorandum of ap- 
peal filed in first appellate Court — Can be 
raised in second appeal (Feb) 36.C (FB) 
——Ss..105 and 100 (1) {c) —- Second appeal 
— Question of law — Objection to jurisdic- 
tion — Waiver of a point in appellate Court 

canhot by PBEM amount to waiver > ` 
(Feb) 36 D: ŒB) 

—s: 105 (1) — See Ibid, = if 

(Nov). 318 


ORY 107 — Evidence Act “0879. S. 3 — 


‘Appreciation of evidence by appellate Court 


— Party factions in village — „Oral evidence 
‘of witnesses — Scrutiny of (Apr) 103 B 
——S, 107 and S. 100 — Finding of fact — 
Finding of lower appellate Court not support- 
ed by any reasoning — Appellate Court 
simply ‘agreeing. with finding recorded by trial 
‘Court — Finding is not binding in second , 


appeal (Aug) 234 A 
——§. 115 — ‘Revision - — Scopé of 
(Apr) 99 A 


Ss. 115, 151,.-0. 21, R. 2 — Revision — 
Jurisdiction, of High Court. — Ambit: of 
(Aug) 221 
s. t46 — Execution of decree — Evic- 
tion suit filed by agemt of meal owner — Suit 
property transferred by owner to agent’s sons 
during pendency of suit — Effect 
(Sep) 259 
= 151. — See , 
(A) lbid, s. J15 (Ang) 224 
2) Debt Laws — Bihar Money Lenders 
Act (1975), S. 12 . « ia.” (ub 200 B.. 
——O. 1, R. 8 — Permission under — .Need > 
not ‘be express — - Could. be implied 
(Nov) 355 A 
——). 1, R. 9 — Noorda of parties 
other than necessary parties —— ‘Suit. con- 
tinues. -> (Mar) 77 B' 


a 


? 
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Civil P. C. (cont®) -= i 
———(), 1, R. 10 — See also Suscessigi: Act 
(1925), S. 276 l 


plaintif — Direct conflict between original 
plaintiff and party seeking addition — It 
should not be added as co-plaintifi 

" 77 (Oct) 298 
=O, 2, R. 2 — Bar under — Applicability 
— Test for — Cause of action in earlier and 
later suits whether same or different 


——O. 6, R. 1 — - Decision of Court would 
not be based on ground outside the plead- 
ings `S (May) 133 C 
—-O. 6, R. T= ‘Ejectment suit — Amend- 
ment of written . statement sought to allege 
transfer of house by landlord —- Permissibility 
(Sep) 250 
——QO. 6, R 17: — Eviction suit -decreed — 
Appeal against — Amendment of | written 
statement if could be allowed. (Sep) 268: 
——Q. 7, Re 7 — See also Debt Laws — 
Bihar.. Mouey Lenders’ Act (1975); S. i? =. 
- (Jul) 200 B 
dy, 7, R. 7 — Suit for eviction before 
Munsif — Pecuniary jurisdiction. -of Munsiff 
- (Sep) 248 A 
o0. 7, R. u. ~~ See Cometes and Suits: 
Valuations — Court-fees Act (1870), S. 19-H 
l . Jul) 194 A 
0O, .8, Rr. -3, 5 —- Specific: allegations. in 
plaint that notice under S. 106, T. P.-Act 
was served on defendant :and, was ‘received 
by him on certain date .— Allegations not 
specifically denied by defendant in. written 
statement — Effect T 2 


,—0. 8 R: 5 —: See Ibid, 0! 8, R. 3 
(Oct) 300 
a, 8, R. 5 (2). — Suit for partition — 
Ex parte decree. against non-appearing: defen- 
dants before addition-of O. 8, R. 5 2) — 
Agreement between plaintiff: and defendant 
present, for disposal of suit on pleading — 
Does not bind a defendants 
(Jun} 161 A 
0. 8, R: soradi 9, R. 13 — Hari 
Lal Agrawal, J.: Suit for partition — Ex 


parte decree against ‘non-appearing: deferidants . 


— Written statement not filed by -buch defen- 
dants — Binding nature of decree 
J un) 16t Ð 


o_O & R 6A 0 — Cause i of action 
‘arising after the filling of the defence rot; 


covered by the Rule » (Mar). 68 
—0. 9, R. 9 — Effect of restoration of 


suit on ancillary orders - '.. (Apr) 102 
——O. 9, R. 13 — Seo also Ibid, O. 8; 
R. 5): l Gan) 164 D 


(Sep) 246: 
40, 1, R. 10 — Addition of party as co- 


(Mar) 77 A 


Civil P. C. (contd.) : 
—§0O.-9, R.. 13, Explanation —- -. Applicatióii 
under O..9, R. 13: for settmg aside ex parte 
decree: — Appeal preferred against ex parte 
decree. dismissed for. default: -— Application 
under O; 9, R. 13 is liable to--bei-dismissed. 
— I a to R. 3 is attracted 

(Aug) 228 
— o. 12, R. 6 — See Debt Laws — Bihar 
ee Tendais: Act (1975), S. 12 

~ 2 Jul) 200 C- 
0. t4, R. bs — Defendant claiming parti- 
tion on’ basis of. adoption based on. special 
custom -~-Evidence — Proof (Jul) 204 B 
=O, 18, Rr. 2 4), 3-A — Petitioner seeking 
permission to be examined later — Permission 
if could be. granted = Sep) 260 
=O. 18, R.3-A — See Ibid, O. ‘18, R..2 (4) 

(Sep} 260 
——O, 2, R go wee ibid S. 115 
(Aug) 221 

——O. 21, R. 5 — Preliminary decree passed 
— Application for final decree made after 
3. years from: the date of preliminary decree 
— Effet , (Jan). 27 B 
——O. 21, R. 58 (4) — Revision — Applica- 
tion for — Claim to property attached before 
ag i negatived by the Court under O. 38, 


R. 8 — Revision. appuceton not maintain: | 

able : - (Oct): 292, 

0. 21, Ri 92 3) — See Ibid, S: AP 
(Apr) 121 


er 2, Rr. is 5i Death of plaintiff. — 
Application- for substitution by ‘a ` person’ 
claiming to be legal representative of plain- 
tiff in view of -her will —. Finding as,.to ex- 
ecution- of. will in favour,of applicant or yhe- 
ther He , intermeddled.. with: estate, of., de- 
ceased, not recorded by. Court -m Substitution 
of applicant, į in, place of plaintiff as her. legal 
representative- would..be illegal . (Dec); 345. B 


a aes R. '5 — See: Ibid, O. 22, R. 3°: 
: . (Dec) 345 B 
—o. igs R. 2, — See. Ibid, O. 44, R. t .. 
(Aug) 234 B 
LD: “Al, Re. 4,;,33-—.Decree for declara- 
tion, of title and recovery of possession — 
Appeal, against. —- Dismissed iw respect of 
minor; respondents: for’ non-compliance::,of _ 
order of: Court.) Decree became final in 
favour. of said respondents — Appeal,.- held 
become -incompetent —- Relief i. e; reversal of 
whole decree. — Cannot be given.:- (Jul) 199 


a hed 


_-—O: 4i, Rr. 4, 33:— One of. the: parties 


hot preferring appeal — Power of appellate 
Court — Decree can be varied in favour of. 
er party also >: ,{May) 133 B 
ee F. 23-A =~ — Disposal- of suit other- 

on “preliminary | point: — Appeal 


x 
wise han 
: 
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Civil P. C. (contd.) 

‘against — Order for re-trial — O. 41, R. 23-A 
extends ambit of powers of remand of Ap- 
pellate Court beyond what it was | prior to 
amendment — Appellate Court can remand 
the suit for re-trial (Jun) 161 C 





——Q. 41, R. 27 — Application 
tional evidence — Maintainability 

(Oct) 280 F 
——©. 41, R. 33 — See also Ibid, O. 41, 
R. 4 i (Jul) 199; (May) 133 B 


——). 41, R. 33 ae Powers of appellate Court 
— Scope (Dec) 339 _B 


——Q. 47, R. 1, O. 41, R. 2 and 
Second appeal — Finding of fact Objec- 
tion not taken in memo of appeal lif can be 


i addi- 


raised (Aug) 234 B 
Constitution of India, Art. 12 — Ibid, 
Art. 226 (Aug) 212 A 


——Arts. 14, 226 — University — | Examina- 
tion in one paper cancelled due tp disturb- 
ances — Concerned students direcfed to ap- 
pear at Supplementary -Examination treating 
it as Annual. examination — Held, violated 
equality clause (Mar) 86 


——Arts. 14, 15 (1) — Admission to post- 
graduate medical course —- Competitive test 
— Government order making blanket reser- 
vation of 14% and 9% seats for |Scheduled 
Castes and Scheduled Tribes respectively, ir- 
respective of merit — Held, invalid ;— Violates 
Arts. 14 and 15 (1) g n) 164 A 


—Arts. 14, 15 (1) — Admissior to post- 
graduate medical course —- Competitive test 
— Selection on, basis of merit — No Reserva- 
tion for Scheduled Castes and | Scheduled 
Tribes made initially — Government estopped 
from changing basis of selection and making 
blanket reservation for SC/ST, at the time 
of final selection a un) 164 B 


—-Àrt. 15 (1) — See Tbid, Art. 1 

(Jun) 164 A, B 
—Art. 16 — Discrimination — | Petitioner, 
promoted as Accountant on condition that if 
he did not pass Local: Bodies Accounts Ex- 
amination he would be reverted Respon- 
dent also appointed as Accountant but with- 
jai 
f S. T. — 


out condition as to passing of 
on ground that he was member 


Held, it was discrimination between equals, 
in absence. of- reservation of post for member 
of S.T. ul) 208 B - 
. ——~Art,.226 —- See also 
(1). Ibid, Art. 14 ~. | (Mar) 86 


- (2): Panchayats —. Bihar Panc ayat Elec 


tion Rules (1959), R. 70 (Sep) 253 


. 100 —. 


Constitation of India (contd.) 
~——Art. 226 — Writ petition — Interference 
with order of lower Tribunal — Principles 
stated (Mar) 92 B 
-——Art. 226 — Res judicata — Writ’ petition 
dismissed as withdrawn by party is not bar- 
red by res judicata (Mar) 96 B 
———Arts. 226, 227 (4) and 12 — Canhton- 
ment Board — Writ against — Maintainable 
(Aug) 212 A 
——Art. 226 — Alternative remedy — Writ 
petition —- Right to file (Sep) .264 A 
——Arts, 226, 227 — Municipal election — 
Violation of essential provisions of election 
rules and Act — ‘Alternative remedy not 
adequate and efficacious — Person dgerieved 
can challenge entire elections under Arts. 226, 
227. AIR 1980 Pat 271, Overruled. . 
(Nov) 322 A(FB) 
~——Art. 226 — Election dispute — Bihar 
Municipal Elections and Election Petition 


Rules (1953), Rr. 7, 9 — Compliance with 


R. 9 — Non-violation of R. 7 — Mere bald 
statement of petitioner about infraction of 
R. 7 — Held, no ground for interference 
whatsoever had been made out by pétitioner 

(Nov) 322 C (FB) 
~——Art. 226 — Mandamus -— Exercise of 
prerogative writ of — Demand of justica 
and denial thereof is pre-requisite 

, (Nov) 332 A 
-—Art. 226 — Mandamus — Writ to em- 
force -private contract or departmental in- 
structions — Not maintainable (Nov) 332 B 


,—Art, 226 — Finding as to land -sold not 


being homestead land by Addl. Collector 
and Board of Revenue on ground of its be- 
ing not described as such even in sale deed 
— Finding will not be interfered with 

(Dec) 362 B` 
— Art, 226 (3) — Writ application under 
Art. 226 — Alternate remedy by way of 
election petition not being available to sppli- 
cant, writ application is not barred by Arti- 
cle 226 (3) (Jun) 155 
— Art. 227 — See Ibid, Art. 226 

(Nov) .322 A (FB) 

-— Art, 227 (4) — See Ibid, Art. 226 

(Aug) 212 A 
~——Art. 245 — See Municipalities — Bihar 
Municipal or POTA NONS Act (1978), S. 4 

(Aug) 236 B 


——Sch. 7, List II, Entry = Provision in 


the State Excise Laws prescribing maximum — 


allowable wastage in transit and/or storage? 
of intoxicant was permissible is. regulatory 
in nature * (Jan) 30 A 


Contract Act (9 of- 1872), S. 4 — See. Edu- ` 


. cation -— ee aes Education. Board 


Act (1976), S (Sep) 271 
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Coatract Act (contd.) 
——S. 5 — See Education — Bihar Ds 
dary Education Board Act (1976), S 
eae 271 
——Ss. 10, 73 — Construction of contract 
— Suit for damages for breach of contract 
— Acceptance of plaintiffs tender for pur- 
chase of. coal (Feb) 58 


—-§. 10 — Void agreements — What are 
(Oct) 280 G 

S, 11 — See Tenancy Laws — Bihar 
Consolidation of Holdings and Prevention 
of Fragmentation. Act (22 of 1956), S. 4 (c) 
(ec) 348 

——S. 39 — Suit based on breach, not on 
end of contract — Section 39 is not attract- 
ed for determination of question of . con- 





tinuing breach (Oct) 280 C 
——S. 53 — Contract for supply of bricks 
' to Government —- Breach by Government 
inasmuch as it stopped taking delivery of 
bricks —- Loss occasioned by breach does 
not attract S. 53 ) {Oct) 280 D 
——§. 55 — Time whether essence of con- 
tract — Determination — Factors to be 
considered i (Mar) 69 


—S, 60 — See Houses and Rents — Bihar 
Buildings .(Lease, Rent and Eviction) Control 
Act (1947), S. 9 (1), (2), (3), (4, Expln. 

E (Nov) 328 
——S. 73 — See also Ibid, S. 10 (Feb) 58 


—S. 73 — Contract for supply of bricks 
to-Government — Breach by ‘Government 


` — Suit for damages — Measure of damages 


(Oct) 280 E 
CO-OPERATIVE SOCIETIES 


—Bihar and Orissa Co-operative Societies 
Act (6 of 1935), S. 66 — Seitlement of Jalkar 
right — Co-operative Society, defaulter ‘of 
Government dues, not ‘entitled to make set- 
tlement -of jalkar which ‘falls within its area 

Oct) 294 


Court-fees Act (7 of 1870) 
See under Court-fees and Suits: Valuations. 


_COURT-FEES. AND SUITS VALUATIONS: 


—Court-fees Act (7 of 1870),.S. 7 (v) (e) — 
Limited interest of person in suit property 
— What is (Sep) 248 B 


: —S. 19-H = Value of: assets assessed by 


petitioner. applying- for- grant of probate — 


Clearance certificate granted by . Controller 
of Estate. Duty —. No objection as to, by 
‘Colléctor — oe Court ‘has’ ne ‘to’ ` inter- 
valuation: ; ee 


- petitioner to obtain probate — 


» Gul): 194 A 


Court-fees. & Suits Valuations — Court-fees 


. Act (contd.) 
e 19-1 — Valuation of property by 
‘Different 
valuation given by Controller of Estate Duty 
while granting clearance certificate — Valua- 
tion by Controller for Estate Duty and pro- 
bate duty can be said to be for different 


purpose (Jul) 194 B 


DEBT LAWS 


-Bihar Money Lender’s Act (22 of 1975), 
S. 2 (J) — Limitation Act (1963), S. 18 — 
Loan — ‘Chittha” executed by lendee — 
Lendee therein accepting and acknowledging 
amount due to Lendor from him — ‘Chittha’ 
containing further stipulation that. amount ` 
due would carry interest at particular rate — 
Chittha whether an acknowledgment or bond 
for transaction of loan _ {Dec) 352 
S, 12 — Whether mortgage is usufruc- 
tuary mortgage of anomalous mortgage — 
Right of mortgagor to redeem mortgage 
under S$. 12 — Scope of (Tui) 172 A 
eS: 122 Non-obstante provisions con- 
tained in S. 12 — It prevails over other pro- 
visions of law — Filing writ petitión by 
mortgagee will not defeat provisions of Sec- 


_tion 12 — Section 12 overrides provisions of 


T. P. Act. (J un) 172 B 
———-§, 12 — Suit for realisation of ‘amount 
advanced to mortgagor — Before disposal 
of suit, Act came into force — Mortgagee 
in possession of mortgaged land for seven 
years — Suit cannot be decreed m 

l (Jul) 200 A 
——-§. 12 — Suit for realisation of amount 


advanced to mortgagor — On date of insti- 
tution of suit period of seven years not over 
— Period expiring during pendency of suit 
— Suit still cannot be decreed (Jul) 200 B 
—_-§. 12 — Suit for recovery of mortgage 
amount —, Mortgagee when cannot get 
advantage under O, 12, R. 6, Civil PRO 
(Jul) 200 C 


Drugs and Cosmetics Act (23 of. 1940), Ss. 3 
(©, 18 (c) — Drug and Cosmetic “ules 
1945 —- Rule 123 — -Hospitals, if exempted 
from taking out licence for the manufacture 
and distribution of intravenous injéction 
drugs which they compound and dispertse in 


the hospital - - . (Jan) 17 
FED: 18:(c) — See Ibid S. 3 (Ð) > 

a 17 A 
Drugs and Cosmetics Rules (1945), . 123 | 


See T and Cosmetics Act (1940), ° A 3 (£) 
‘ TONE .. Gan) 17 A 


- i 
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Easements Act (5 of 1882), Ss. 2 (b); 
— Expressions, ‘Customary rights’; ‘Ease- 
ment? and ‘Customary Easement? — Mean- 
ing of — Distinction between’ (May) 133 A 
-——S. 4 — See Ibid, S. 2 (b) | (May) 33A 
——S. 18 — See Ibid, S. 2 (b) (May) 33 "A 
—S. 52 — See T. P. Act (1882), S. 105 
(May, 14 
EDUCATION 


—Bihar Non-Government Elementary Schools 
(Taking Over of Control) Act G0 cf . 1971 
$. 2 (a} and S. 3 — Order of Cantonme 
Board for handing over school. along | with 
services of teachers to State Government '— 
School of Cantonment Board neither ele- 
mentary school nor elementary school admin- 
istered by public or private -undertaking — 
Cantonment Board hag no power to | issue 
such order (Aug) 212 B 
——S: 3 — See Ibid, S. 2 (a). (Aug) 212 B 
—S. 3 (2), (4) — Aided Elementary hòol 
— Taking over by Govt. District | Com- 
mittee can determine date of taking | over 
but not feasibility of taking over . (Apr) 127 


—Bihar Secondary Education Board Aci 
(25 of 1976), Ss.. 54, 55 — Prospective] resig- 





nation — If could be withdrawn before it 
becomes effective (Sep) 271 
(Se Mi zc 


—S$. 55 — See bas S. 54, 


E 


Essential ‘Commodities Act (le ‘of 4955), s. 3 
(2) O — : See Ibid, 'S. 5 (b) | (Dev) 355 


——§s.. 5.:(b) and 3 Q A — Bihar Rice 
and Paddy Procurement Order (1980), 
— Validity. of — Prior concurrence of. ee 
tral Government is one of ..the. contlitions 
prescribed under orders of delegation as well 

as requirement of. S. 3 (2) (f) which has to 
be complied with in view of, S. 5 (b) of the 
Act’ ber Absence ‘of order ‘granting | (prior 
concirrence — Procurement order, held was 
invalid | and ultra vires =~ (Dec) 355 


Estate Duty Act (34 of 1953), S. 56 (1) (a) 
— See Court-fees and Suits Valuatio — 
coe ‘Act te of enemas SIH. To 

ve cprd: r ; (Jul) 194 B 








3g. 56 (4) : ) = Court-fees and Suits. 


| 1870), 
194.-A 


alua“ 


Valuations :— Court-fees Act- m of: 
S. 19-H E l . Gul): 
—S. 58 —'See Court-fees and Suits 
tions — Court-fees Act (1870), S. 19 
{Jai} | 194 B 
Evidence Act (1 of 1872), S. 3 — also 
Civil P. C:7(1908)}, S. 107) ` (Apr) 103 B 
—s. 3 — Enmity — On ground of enmity 
alone, evidence of witness should i be 


Evidence Act (contd.) = See 
orushed aside though: it sHould be scrutinis- — 
ed with great caution and should be accept- 
ed only when it finds corroboration 

(Apr) 103 C 
deste 3 — Interested siete ‘-— Their 
evidence should be scrutinised with care and 
caution ` (Apr) 103 D 
——-S. 3 — Evidence — Appreciation of — 
Illiterate witnesses (Jul) 204 C 
——-S. 17 — See Limitation Act (1963); Sec- 


tion 18 - (Jul) 187 B 
——S. 18 — Several persons interested in 
Fubject-matter of suit — Admission by one 
of them — Effect (Apr) 111 A 


——-S. 50 — Opinion as to relationship ex- 
` pressed by ‘conduct —-Relevancy — Proof 


(Apr) 103 A 
——S. 57 — See Land Acquisition Act 
(1894), S. 23 (Mar) 81 A 


| =. 101 — See Civil P. C. (5 of 1908), 
O. 14, R.-1 (Jul) 204 B 
+—-—-§s,°101 to 104 — Burden of proof — 
Pardanashin lady ——' Certain .para of written 
statement describing certain... para. of plaint 
alleging. plaintiff to be pardanashin . lady to 
be false — Effect  .. Jun} 161 B 
=S, 1i4 — See Hindu Law, — Joint 
family (Feb) 43 
55 114, Illus. o, — See Land Acquisi- 
tion. ‘Act (1894), S >... MapD 81 D 
ano, 114, Illus. A — Withholding of the . 
document by State .— Inference adverse to 
State must be drawn “` i „ (Mar) 81 C 
——S. 115 — See - 
(1) Civil P. €. (1908), S. 105 
TOi (Feb) 36 D CFB) 
(2) Constitution of India, Art, 14 . 
. -, Jun) 164 B 
ms Houses and Rents | — Bihar. Buildings. 
- (Lease, Rent and. Eviction . Control) 
1, , Act (1947), S. 11-A (Jan) 1 A: (FB). 
—~S. 116 — See Houses and Rents — 
Bihar Buildings (Lease, Rent and Eviction) 
Control Act (1947), S. 2 (Oct) 275 A 
General Clapses Act: (10--of -1897), S. 6 — 
See, Municipalities. —- Bihar. Municipal. Cor- 
porations Act (1978), Pre. — (Aug) 236, C 


‘HIGH COURT RULES AND ORDERS 


—Patna High Court’ Ries ` (1961), Chap: HH, 
R. 21° — See Court-fees and Suits Valua- 
tions — Contric Act (7 of 1870), S. 19-H ` 

bn es a Ter _ Tul) 194 A 


Cage 3 Law — - Adoption - A. remarried 
widow giving in: adoption, hes son, born of. 
her previous husband, to her second husband 
— Adoption is not valid (Jul) 204 A 


Subject Index, A; I. R. 1981: Patna | ir 


Hindu Law (contd.) 
—-žoimt T -— Partition — J oint ' family 


property , Acquisition A a member — 
B EN A E (Feb)-43 
—-Jomt family property — Partition’ — 


Suit for.—~ Partition alleged. and , ‚proved by 
defendants — Presumption — Burden 
proof ee (Apr) 111 B 
—_-—Joint family- -property — Alienation ~ 
Legal) necessity ~— Sale of land to construct 
pacca honse is legal necessity (Nov) 331 A 
+-—Relgious and Charitable endowments. — 
Shebaitship —- Disposition of — Creation of 
successive life estate not permissible 

(Dec) 339 A 
Hindu Minority and Guardianship Act (32 of 
1956), Ss. 8, il — Joint Hindu family pro- 
perty —- Minor having. share ‘in land — Sale 
of such land by Karta to construct pucca 
house —-Legal necessity — Bar under Ss. 8 


and 41 does not apply and no prior permis- 


sion of Court is necessary . (Nov) - 331 B 
—S.. 11 — See Ibid, S. 8 (Nov) 331 B 
Hindu Succession Act: (30 of 1956), S: 6 — 
Determination of ceiling area — Partition 
on death of a Coparcener:— Certain land 
allotted to widow — Notional partition under 
S. 6 cannot be invoked” Qan) 24 
=—S. 14 (1), Q) — “ Applicability (Sep) -255 
—S. 14 (2) —- Construction — Word “ac- 
quired” — To be: given Testricted’' meaning 

(Apr) 103 E 
Hindu Widows’ Remarriage Act (15 of 1856), 
S. 2 — See Hindu law - — Adoption 


Gul) 204 A 


oS: 3 — See Hindu Jaw — Adoption 
Fes als Ša oo a i 
i HOUSES, "AND RENTS. E 


—Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947), S. 1 (2), Sch.: — Act 
made applicable to. certain areas by réference 
to police stations in the township 

"o. Ful) 183 ‘A 
—S. 2 — ‘Second ` Appeal by landlord — 
Dismissal of Eviction Suit.on the ground that 
suit is bad for defect of parties — Validity 
of .. (Oct) 275 A 


— Ss. 3 — Yandiord taking certain sum as . 


payment against..security under . kerayanama 
= Agreeing to return it on termination of . 
tenancy — Such amount not coveted by the 


mischief of $, 3 oie (Oct) 275 B- 
iz —S. 8 (2) -— See Civil P. C. (1908), 0. -6, ` 
R..17 . (Sep) 268 
i<-—Ss. 9, (1), (2), 6), (4) Expla, 11 (1) (d) 
— Scope. —. Term, “Repairs” —— What 
amounts to’ . - Construction of cow-shed ` 
with fencing: his afenant is BOE “yepairs:?, 
(Contract Act.(1872), S. 60) 


(Noy). 328 


denot 


Houses & Rents — Bihar Buildings (Lease, 
- Rent & Eviction) Control -Act (contd.) _ 
———$s. 11; 11-A — Decree for ion ` on 
proof of default. in- pert ‘Tent: and sub- 
letting oya er ‘Gu 180 B 
zS: fT — Registration Act (1908), „S. 17 
Necessity of —. Document creating tenancy 
not registered — Admissibility in the evi- 
dence > (Oct} 275 C 
——§, 11° (1) (a) - — Suit for’ eviction — Land- 
lord “filing à suit in his capacity as ‘karta’ — 
Maintainable ` © . 3. (Oct) 275 D 
S l] (1) (b) — Transe of Property Act 
(4 of -1882), S. 108 (j) —. Sub-tenancy — 
Material deterioration to building caused by 
sub-lessee — Lessee is personally liable to the 
landlord a behaviour of sub-lessee 

ý l (May) 137 
iD (c), Proviso — See also Civil 
pi €. (1908), S. 100 (Aug) 230 A, C 
~§: "If (1) (©) — Suit to evict tenant — 
Requirement of landlord mentioned in S. 1 
(1) (c) must be on the date of suit and not 
subsequent (Aug) 230 B 
~——§. 11 (1) (d) — See Houses and Rents 
~~ Bihar Buildings (Lease, Rent and Evic- 





tion) Control Act (1947), S. 9 (1), (2), (3), 
(4),. Expln. (Nov) 328 
05. 11-A — - See also 

(D Ibid, S. 14 (Jul) 180 B 


a) Civil P. C. (1998), S. 105 E 
(Feb) 36 C (FB) 
Lis.. 1-A — . Suit for eviction — Order of ` 
Court for deposit of rent — Landlord with- 
drawing payments made out of time — Land- 
lord’s right to get the defence of tenant 
a his ejectment struck off: is lost Si 
(Jan) L À (FB) 
__§ LLA — - Order under S. 11-A — Death 
of tenant and substitution of heirs — Fresh 
order is not necessary (Jan) 1.B (FB) 
S: 11-A — Trial Court has no, power to 
order for the deposit of arrears of rent. for 
the period before, the institution of suit ” 
. (Feb) 36 A. (FB) 
——§, 11-A°— Order striking of the defence 
— It is an order of the Court — Provisions 
of S. 105, C. P. C. apply to such an order. 
1975 BLIR 598, Oyerruled (Feb) 36 B (FB) 
mSS. 11-A and 13 — Tenancy according to 
Bangla calendar month — Change of, tenancy 
from Bangla. calendar -month -tọ English 
Calendar: month -when could not be inferred 
bead (Jul). 180 A 
Ses 1A = “Bviction suit on ground of 
default in payment of rent — Court, under 
S. 111-A, has no jurisdiction to order tenant 
to; deposit arrears of -rent prior to. the ‘date of 
institution of suit. ° -> (Oct) 297 
—=-$..13 — See Ibid, S. tA Gop 180 A 
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Houses & Rents (contd.) 

Bihar Buildings (Lease, Rent and 
.Control Act (16 of 1977), S. 1 (3) Proviso, 
Cls. (b), (c) =~ Bihar_Buildings (Lease, Rent 
and Eviction) Control Act(3-of-1947), S. 
Proviso, CIs. (b) and (c) — Suit for évi 
filed when old Act (3 of 1947) was in exist- 
ence — Suit was pending when avs 

(16 of 1977) came into force — It ia be 


ction) 


governed by provisions of 1947 Act 

(Jul} 183 B 
——S. 13 — See also Civil P. C. e O. 9, 
R. 9 (Apr) 102 


——S. 13 — Striking out defence _| Order 
for depositing rent passed —- Tenant |know- 
ing that order for depositing rent is to be 
passed -~ It is his duty to verify the) same 
from notice board of. Court — Court)is not 
under obligation to inform the same to par- 
tiès (Jun) 169 


Insurance Act (4 of 1938) S. 46 — Suit by 
policy holder — Jurisdiction of Court 
l car (Jan) 21 
Interpretation of Statutes — External aid — 
See Cess Act (Bengal Act 9 of 1880), S: 4° 
i (Nov) 0p (FB) 
———Implied repeal — See Municipalities — 
Bihar Municipal Corporations Act (1978), Pre. 
(Aug) [236 C 


Pari materia — See Municipalities — 
Bihar Municipal Elections & Election Petition 
Rules (1953), R. 62 (Nav) 322 i 





`~ 


Land Acquisition Act (1 of 1894), S. 9 See 
Ibid, S. 25 (Mary 81 D 
——-S. 23 — See also. Evidence Act (1872), 
S. 114, Hus. (g) - (Mar)! 81 C 


S. 23 — Market value — Assessment of 
— Judicial notice can and should be taken. of 
the. fact of continuous rising maios and 
rising land values (Mar) 81 A 
——S. 23 — Assessment of compensation —— 
Buildings in commercial areas — Compensa- 
tion may be awarded on the basis of capital 
value of structures which would mean the 
annual income multiplied twenty times 

(Mar) 81 B 


Ss. 25 and 9: — Amount of compensation 
— Enhancement of compensation ‘Bar 





under S. 25 — When attracted (Mar) 81 D 


Limitation. Act (9 of 1908), S. 3 — Seg Civil 


P. C. (1908), O. 21, R. 5 (Jan) 27 B 
--Art. 115 — Applicability. (Oct) 280 A 
Limitation Act (36 of 1963), S. 18 — See also 


-Act 
(D i 352 


Debt Laws — ` Bihar Money Lender 
(22 of 1975); S, 2). | 


Limitation Act (1963) (contd.) 

———S. {8 and Evidence Act (1872), S. 17 — 
Post dated cheques in satisfaction of bills — 
Amount to acknowledgment of liability ir- 
respective of the fact whether cheque was 


__ subsequently dishonoured. AIR 1956 Bom 553, 


of equity of redemption — Suit by transferee 





for redemption of mortgage — Limitation - 
does not differ on transfer of equity of re- 
demption (May) 131 
Arts. 59, 113 — Applicability (Aug) 219 
———Art. 61 — See Ibid, 5. 30 (May) 131 
———-Art. 113 — See 
(1) Ibid, Art. 59 (Aug) 219 
(2) Municipalities -- Bihar and Orissa 


Municipal Act (1922), S. 121 (2) 
. (Feb) 47 C (ŒB) 
———Art. 125 — See Civil P. C. (1908); S. 115 


mt (Aug) 221 

———Art. 127 — See Civil P. C. (1908), S. 47 
(Apr) 121 

——Art. 137 — See Civil P. C. (1908), S. 47 
. (Apr) 121 
Meeting —- Convening of — See Panchayats 


— Bihar Panchayat Samities and Zilla Pari- 
shads (Conduct of Business) Rules (1963), 
R. 3 (Sep) 264-C 


Motor Vehicles Act (4 of 1939), S. 62 — 
Order in contravention quashed (Jan) 14 


MUNICIPALITIES 


—Bihar and Orissa Municipal Act (7 of 1922), 
Ss. 3 (18). 100, 107 (1) (a) — Liability to pay 
taxes — Does not depend on name of person 
being entered in assessment list 

_ (Feb) 47 A GB) 
Ss. 3 (24), 58, 61 and 196 — Passage, in 
exclusive possession of plaintiff and his ances- 
tors and never used by public — Municipal 
Commissioner had no right under S. 196 to — 
direct plaintiff to remove encroachment from — 





passage (May) t30 
—-—S. 58 — See Ibid, S. 3 (24) ` (May) 130 
——S. 61 — See Ibid, S. 3 (24) (May) 130. 


——S. 100 — See Ibid, S. 3 (18) 
| (Feb) 47 A (FB) 
———S, 107 (1) (a) — See also Ibid. S. 3 (18) 


| (Feb) 47 (FB) 
———S. 107 (i) (a —. Alteration of assess- 
ment list — Commissioner has no power to 


withhold alteration till payment of -arrears of 
taxes due from transferor or original owner 

(Feb) 47 B ŒB) 
———§, 121 (2) — Liability to pay. quarterly 
tax — Is created on Ist day. of. quarter — 
Suit for recovery filed beyond three years is 
barred by limitation (Feb). 47 C. 4B) 
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Municipalities — Bihar & Orissa Municipal 
Act (contd.) 
—— $. 196 — See Ibid, S. 3 (24) (May) 130 
——S. 295 — See Municipalities — Bihar 
Municipal Corporation Act (1978), S. 4 
(Aug) 236 D 


-~~Bihar Municipal Corporations Act (12 of 
1978), Pre. and S. 4 — The Act impliedly re- 
peals Bihar and Orissa Municipal Act (7 of 
1922) in the area it is enforced (Aug) 236 C 
——Ss 1 and 2 — Creation of new Corpora- 
tion — Amalgamation of two municipalities 
is permissible —- Non-municipal area can also 


be included (Aug) 236 A 
——S. 2 — See Ibid, S. 1 (Aug} 236 A 
——§. 4 — See also Ibid, Pre. (Aug) 236C 


——S. 4 — Notification under, applying’ cer- 
tain provisions of Patna Municipal Corpora- 
tion Act to Ranchi Municipal Corporation — 
Does not amount to excessive delegation of 
legislative powers (Aug) 236 B 
——S. 4 — Application of certain provisions 
of Patna Corporation Act to newly created 
Ranchi Corporation — Effect — Person work- 
ing as Chairman of Joint Water Works Com- 
mittee under Bihar and Orissa Municipal Act 
ceases to have right to continue after ap- 
pointment of Executive Officer in his place, 
under the Patna Municipal Act (Aug) 236 D 


-~~Bihar Municipal Elections and Election 
Petition Rules (1953), R. 4 — Election of 
different wards of municipality — Adoption 
of electoral roll prepared under Representa- 
tion of the People Act — Electoral roll on 
date of filing nomination must be held to 
be final for the purpose of election 

(Nov) 322 B (FB) 
—R. 7 — See Constitution of India, Arti- 
cle 226 (Nov) 322 C ŒB) 
-—R. 9 — See. Constitution of India, Arti- 
cle 226 (Nov) 322 C (FB) 
——R. 62-— Bihar Panchayat Election Rules 
(1959), R. 72 (1) — Rule 62 of former Rules 
ig similar to Rule 72 (1) of latter rules — 
Thus, decision regarding ` municipal elections 
will be applicable to cases relating to Gram 
Panchayat Elections (Nov) 322 D (FB) 
———R. 72 — -See Constitution of India, Arti- 
cle, 226 (Nov) 322 A ŒB) 


Pe Municipal Corporation Act (13 of 
1952), S. 546 — See Municipalities — Bihar 
Municipal Corporations Act (1978), Ss. 4 

(Aug) 236 D 


1° 


Muslim Law — Dower debt — + Woman 
entitled to dower debt — Death of — Her 
heirs’ or legal representatives are entitled -to 
sue for dower debt . (Dec) 345 A 


PANCHAYATS 


—Bihar Panchayat Elections Rules (1959), 
R. 27 — See Ibid, R. 70 (Sep) 253 


—R. 31 (1) (2)— District Magistrate chang- 


ing places of polling stations, once approved 

by him for holding Gram Panchayat election 

—- Alteration is not beyond jurisdiction 
(Jun) 151 


——-R. 55 (1-A) — See Ibid. R. 70 


(Sep) 253 
——R. 70 — See also Constitution of India, 
Art. 226 (3) (Jun) 155 


——Rr. 70, 27 55 (1-A) — Person whose 
nomination paper is rejected has no remedy 
under the Rules — Entitled to file writ peti- 
tion challenging rejection of nomination 
paper ` (Sep) 253 
—~~R. 72 (1) — See Municipalities — Bihar 
Municipal Elections and Election Petition 
Rules (1953), R. 62- (Nov) 322 D OB) 
——~-R, 82 — See Constitution of India, Arti- 
cle 226 (3) (Jun) 155 


—Bihar Panchayat Raj Act (7 of 1948), S. 3 


‘(3) — Transfer of a Panchayat as a whole 


from one block to another does not result in 
change in the local limits of the Panchayat 
(Mar) 80 - 
—Bihar Panchayat Samitis and Zilla Pari- 
shads Act (6 of 1962), S. 32 (1) — Notice of 
motion of no-confidence made within 6 
months of assumption of office is invalid | 
(Nov) 306 
———-S, 32 {4} — See Ibid, S. 71 (Sep) 264B 
——5. 68 — See Constitution of India, Arti- 
cle 226 (Sep) 264 A 
——Ss. 71 and 32 (4) — Oath taken found 


irregular — Valid oath taken later — Officer 


is assumed from date of taking valid oath — 
Notice of no-confidence cannot be given 
within 6 months from latter date of taking 
oath (Sep) 264 B 


—Bihar Panchayat Samitis & Zilla Parishads 
(Conduct of Business) Rules (1963), R. 3 — 
Meeting of no-confidence against Pramukh of 
Panchayat Samiti held on holiday — It 
would be hit by R, 3 (Sep) 244 C 


Partnership Act (9 of 1932), Ss. 4, 5, 69 — 
Effect of non-registration — Bar under S.. 69, 


if attracted (Sep) 262 
——S. 5 — See Ibid, S. 4 (Sep) 262 
——S. 69 — See: Ibid, S. -4 (Sep) 262 


Patna High Court Rules (1961) © 
. See under. High Court Rules’ and’ Grew: 
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Patna Monicipal Corporation Act (13 of 1952) 
, See unger Municipalities, 


‘Record of Rights of ‘Saraikella~ Act ‘(1 «of 
(1935), S. 5 -(2) and (3) — ‘See Transfer ‘of 
‘Property Hct (1882), 5. 58 TY ug) 215 


Registration. “Act: (16 of 1908), `S. A7 =^ 


(1) ‘Hindu Succession Act (1956), §. 6 
a sit O (Jan) 24 


(1947), Sit . Och 275 ‘C 
Sale of Goods Act:(3 óf 1930), S. di C) — 
‘Power to grant ‘interest — Extent of 


“Specific Relief Act (47. of 1963), S, 20 -See 
Contract Act-(1872),.8. 55. ` aen 69 
Succession Act BI of 1925), S. AL. titre 


: ments, 





„favour ‘of. Opposite | jparty — — Petition x al 
“to -prove his” interest in “property — P titioner, 
cheld, ‘failed ; ito contest - 
party 


f \ 


_ TENANCY. LAWS | 


oan a 


} 


Bihar Consolidation tok sHétaings 
‘vention .of * ‘Fragmentation -Act (22 0 
Ss. "3, 4‘(b), (6): and Notification un 
— Suit ifor declaration of a right.. 
‘ment to flow a ‘house drain ‘on defent 
_ joining .sttip of ‘land if ‘barred ‘by S. : 
(c) of ‘the ‘Act 

— Ss. 3 (1) and, 4 (6) — Eitéct of 
“tion ‘under “S. 3h) an (C 
.—S. 4 (6).(¢) — See Hia Si 3 7 
Ji 4 J — See 


7 


by insane person would abate 


——S. 4 (c) — -Abatement, of .procee dings 
‘under - ‘Cancellation . of, gitt” deed ` i in fe- 





— S “4 (o) Last TER See ` 


- Ceiling Area ~and ‘Acquisition tof 1 


and) Act “(1962X ‘S. °16-(3) 


Tenancy Laws — 


: ‘(Octy2 3-A,B 
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Bitar Consolidation: óf 
Holdings and Prevention of EER 
„Act (contd) 
— 8. 5 See Tenney Laws—Bihar Land 
Reforms - Bixation .of :Geéiling ¿Ated cand ae 
“quisition of ‘Surplus ane) Act (1962), S 
(3) (Oct) 273 x 
Ss. 10° (2), 10-A -— ‘Consolidation ‘Officer 
not’ deciding anything. by ‘his order under :Sec- 
‘tion 10 (2) ‘but simply directing maintenance 
of status quo till decision i in suit between ,par- 
ties under ‘S. 106" of. Tenancy “Act — Order 
does: not operate.as:res judicata ` Map). 92 A 
—8. 10-A — ‘See Ibid, S. 10 (2) i 
.Mar) 92 A 
S, 39 - ~ Ses T enaucy ‘Laws — Bihar ‘Land, 
‘Reforms (Fixation Of: ' Géiling” ‘Area rand Ac- 
quisition of. Surplus, Land) Act (1962), . Sec- 
tion .16-(3) _ (Oct) 273 B 


-~Bihar Land "Reforms ‘(Fixation .of ‘Ceiling l 
“Area ‘and cine an ae Of ‘Surplus Land) Act 


(2 Of 1962), S. 16 — See -Hindu Succession 
‘Act. (1956), SG - , Jan) 24 
——Ss. 16 (3), 37 — Claim -of pre-emption ` 


‘over piot: aore $5. a) — PARDANI 
S 316 3) — . Bihar Gansidalion: ‘of 
‘Holdings <and ‘Prevention .of Fragmentation 
-Act “(22 -of 1956), S. 4 (c) Last Proviso — 


‘Proceedings for ‘pre-emption under S. 16 (3) 
Es Sestion 4 (c) has mo ‘application iin View :of 


its Jast ‘Proviso j (Oct) 273 A 
5. ‘16, (3) — Bihar: Consolidation of Hold- © 
ings .and ‘Prevention,..of -Fragmentation ‘Act 
(22 of 1956), ‘S. .5, S. -39 „and `S. -4 (c), ‘Last 
Proviso. — ‘Section 5 of ‘Consolidation Act 
not abrogate right .of Collector «under 


5. 16 (3) -of Géiling Act to -make order -of 


‘transfer’ ‘in ‘favour of ;precemptor _(Oct)273-B 
:—S. 16 (3) —.Application for pre-emption: 

=~ iCase. ‘remanded :for finding whether the 
„purchaser. or ‘the applicant was ‘an :adjoining 
-raiyat” .on ‘the date ol ‘the ¿purchase of -the 
iland sold ; (Oct) 302 


48, 30-201) — No power | <coulid ibe “vested 
“sunder -amended,‘S. 30 (1) in ‘Addl. (Collectors 


‘to ‘consider appeals tpending (before ‘it: when 
‘amending Act came into force (Dec) 7362-C 
——S. 32.1(2), and. (3), — Reyision —Setting 


- „aside .of the order ‘in question „and :remand- 
i ing . 
iCovered by, S. 32 (2) 


the mätter for fresh consideration -— 
(Jan) 16 
5, 32-A — Section 32-A providing for 
abatement of appeals spending before Addi- 
tional Collectors at time of commencement 
of Amendment:Act — Does not-oust jurisdic- 
‘tion -of :Additional Oe tto -hear -such 


‘a . i{Des) 362 -A 
mf, 37--— See Ibid, S. 716: oe (Jun) :170 


-_ 


ia 
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Tenancy Laws (contd.) 
—Bihar 
Tenancy Act (4 of 1948), S. 2 (D) — “Pri- 
vileged:' Tenant” — A- trespasser. or squatter. 
cannot become a privileged tenant ` 

(Jun) 145 A 
——Ss. 2 (j), 3 — Applicability — It. is- ap- 
plicable- only to land’ held for residential pur- 
poses — Claimant alleging to be a privileged 
tenant was inducted’ over’ disputed land for 
purpose of establishing wood business: —- Act 
would not be applicable 





Claim for privileged tenancy — Sustainability 

(Jun): 145 C 
—S. 3 —-See Ibid,- S. 2 0). 
——S. 8. (1) (b), Proviso 4th — See Ibid, 
S. 2 (j) (Jun) 145 C 


—Bihar Tenancy Act: (8 of 1885),. S. 26N — 
See Transfer of Property Act (1882);.S: 91. 


(Jun) 153° 





S. 48B, (5), (9) — Proceedings under 


against. landlord’ by Bataidars — Before the. 


landlord: was properly represented on. the 
Batiadari Board, Chairman of ‘Board’ passing 
order in favour of Battaidars — Order held 
illegal 


——S. 103-A (2) — Bihar Public Irrigation 
and Drainage Works Act (10 of 1947), Sec- 
tion 25-A — Bihar Public Irrigation and 
. Drainage Works Rules (1948), R. 3 (b) — 
Lands of petitioners-tenants irrigated by 
Nala constructed by landlord — Water rent 
paid to landlord for maintenance of Nala 
and for benefit of supply of water to irrigate 
Jand — Enhancement of rent revealed by re- 
cord of irrigational rights under S. 103-A (2) 
— Effect (Aug) 223 


Transfer of Property Act (4 of 1882), S. 7 — 
See Tenancy Laws — Bihar Consolidation of 
Holdings and Prevention of Fragmentation 
Act (22 of 1956), S. 4 (c} (Dec) 348 


——S. 14 — See Hindu law — Religious and 
Charitable Endowments (Dec) 339 A 


——S§. 52 — Property under title mortgage 
suit —- Sold in money execution case by 
- Court during pendency of mortgage suit — 
Sale must be held to be void as hit by doc- 
trine of lis pendens (Jan) 27 A 


Privileged Persons. amistad 


(Jun): 145: B. 
Ss. 2 (j), 8 (1). (b); Proviso. fourthly’ —- 


(Jun). 145 B. 


(Nov) 307. 


Transfer. of Property Act (contd.) 
——S. 58 — See also Debt Laws — Bihar 

Money Lenders’ Act (1975), S. 12 
(Jun) 172A. 
—S. 58 — Mortgage.— Under ‘1933 docu- 
ment: loan: with interest to be. repaid within 
specified time failing which: lender: was to 
have land “as: per procedure prevailing. in 
Seraikella State? — Nature-of transaction — 
Rights of parties (Aug) 215 

——S. 60 — See 

(1) Debt Laws — Bihar Money Eenders’ 
Act (1975), S. 12 (Jun) 172. A, B 

(2) Limitation Act ve), S: 30 
(May) 131. 


(3) Tensicy Laws — Bihar Consolidation 
of Holdings and Prevention: of: Frag- 
mentation Act (1956),.S: 4 (c) 

| (Feb) 62 

(4) Trust Act (1882), S. 90 (Aug) ~225 

——S. 62 — See Debt Laws — Bihar Money 
Lenders’ Act..(1975), S: 12° (Jun)-172' A, B 


S: 91 — Redemption suit — On facts if 
plaintiff entitled to redemption (Jun) 153 
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AIR 1981 PATNA í 
FULL BENCH 


SHIVESHWAR PRASAD SINHA, 
HARI LAL AGRAWAL AND 
BRISHKETU SARAN SINHA, JJ.* 

Bibi Amna Khatun and others, Peti- 
tioners v. Zahir Hussain and another, Op- 
posite Parties. 

Civil Revn. .No. 1043 of 1975, D/- 20-9- 
1979.** 


(A) Bihar Buildings (Lease, Rent and 
Eviction Control) Act (3 of 1947), S. LIA 
— Suit for eviction — Order of Court for 
deposit of rent — Rent deposited beyond 
time — Landlord withdrawing such pay- 
ments made out of time — Landlord’s 
right to get the defence of tenant against 
his ejectment struck off is lost by ap- 
plication of principle of waiver. (Evidence 
Act (1872), Sec, 115). 


(Per Majority, S. P. Sinha, J.: Contra): 


Where the court has made an order under 
Section 11A directing the tenant to depo- 
sit rent in Court but the tenant deposits 
the same beyond the time limit, the land- 


lord by withdrawing such amount disen- . 


"Note: In this case, the Judges of the 
Full Bench differ in their views. The 


majority view is taken by Agrawal and 


B. S. Sinha, JJ. and the minority, by 
S. P. Sinha, J. The judgments in the 


case are, however, printed in the order - 


in which they are given in the certified 
Copy. —Ed.). 
3rd 


"Against decision of R. K. Sharma, 
Addl. Sub. J., Chapra, D/- 9- 8-1975, 


HX/5X/D820/80/MV5 - 
- 1981 Pat/1 I G—32 


titles himself to claim his right to get the 


defence of the tenant against his eject- 
ment struck off as thereby he accepts the 


' position that the deposits were within 


time, In such a case the trial Court com- 
mits an apparent error of jurisdiction in 
striking out the defence of the tenaht. 
(Case law discussed). AIR 1974 Pat 211, 
Approved. i (Paras 14, 15 29) ; 


Per Agrawal, J.:S., 114 consists ‘of two 
sub-parts. The first sub-part confers a dis- 
cretion to the Court to make or not to 
make an order for deposit of rent as may 
be determined by him as well as the 
arrears, if any: and the second part pro- 
vides the consequences which are to fol- 
low on the failure of the compliance with 
the order, if any, in the first sub-part. 
Simply because the second part of Sec- 
tion 11A is mandatory in nature, will not 
rule out the application of the principle 
of ‘waiver’, if once the correct scope of 
this maxim is appreciated and understood. 

(Para 7) 


The essence of waiver is ‘estoppel’ and 
where there is no ‘estoppel’ there can be 
no ‘waiver’, the connection between 


- ‘estoppel’ and ‘waiver’ being very’ close. 


But in spite of that, there is an essential 
and fundamental difference between the 
two and that is that whereas estoppel is 
a rule of evidence, waiver is a rule of 
conduct, The accepted connotation of 
‘waiver’ is that to constitute waiver there 
must be an intentional relinquishment of 
a known right or the voluntary 
relinquishment- or abandonment of 


an existing. legal -right and a con- 
duct which warrants- an inference of the | - 
‘ relinquishment of a known right 


or & 


2 Pat; Amna 


privilege. There is, however, a | tendency 
to mix up ‘waiver’ and ‘estoppel’, as a 
single idea, although the one |has ap- 
parently reference to a man’s: conduct 
and the other to the legal consequence of 
that conduct. The principle derlying 
behind both these maxims is the same, 
namely, that a party will not be permutt- 
ed to approbate and reproba or, in 
other words, to blow hot and cold, in re- 
spect of the same - matter. is: the 
underlying principle behind the maxim 
‘waiver’. ATR 1959 SC 149, Foll. 






clearness because of the use of word 
“shall” is plausible and attractive. Ad- 
opting the general rule of literal inter- 
pretation the word “shall” leaves no dis- 
cretion to the court and the er of 
ejectment has to be passed, But it is equal- 


stances the word “shall” has 
interpreted by courts to provide for a dis- 
cretion. If the word “shall” is given its 
ordinary meaning it would, in many cases, 
lead to hardship and injustice. 1947 BLJR 
53, Dissented from. (Paras 23A, 24) 


Provision like Sec. 11A does nôt entail 
any public policy but is for the benefit of 
the landlord in certain tances. 
Hence, it cannot be said that the irinciple 
of waiver will not apply in a under 
Section 11A on the ground that i would 
or 
public policy. It cannot also be said that 
by waiving his right under Section 11A, 
the court is being asked to enforce as 
valid which the competent enactments 
have declared, shall not be valid. It is 
the right under the second sub-part of 
Section 11A, a right which accrues in 
favour of an individual, the landlord, 
which, it is certainly, within hi 
petence to waive. 


S, P. Sinha, J. 





of the tenant to deposit the of 
rent within the stipulated time strike 
out of the defence of the tenant against its 


ejectment. So far as this is concerned, it 
is an obligation cast upon the co 
find out, whether its order under Sec. 11A 
of the Act had been properly camplied 
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with. The landlord comes nowhere in the 
picture in that matter. Therefore, if the 
landlord accepts the belated payment of 

rent, the landlord may have waived his ” 
right to say that the payments wera 
belated, but such waiver on the part of 
the landlord cannot divest a court of its 
jurisdiction to determine whether or not 
it should strike out the défence of the 
tenant against ejectment. There can be no 
divestment of the court’s power to go in- 
to that question by the act of waiver 
committed by the landlord. It is the statu- 
tory duty of the court to see that its 
orders are not flouted and are duly com- 
plied with. The jurisdiction to strike out 
the defence against ejectment flows from 
this very statutory duty which the court 
has to perform, If, therefore, the court 
has followed the law, even though it 
might have resulted in hardship. to tha 
tenant, the action can neither be said to 
be without jurisdiction nor can it be said 
that the jurisdiction had been exercised 
with material irregularity. (His Lordship 
not expressing any opinion whether the 


provision is directory or mandatory. 
-Ed ) (Para 35) 
(B) Bihar Buildings (Lease, Rent and 


Eviction) Control Act (3 of 1947), S. 11A 
~- Order under Sec. 11A — Death of 
tenant and substitution of heirs — Fresh 
order is not necessary, 


Per Full Bench: Where a inant dies 
after passing of the order under Sec. 11A, 
the order stands suspended until the heirs 
are substituted and if they do not appear '. 
at that stage: till the date fixed in the 


summons served upon them for their ap- -. 


pearance. The period of 15 days must be 
computed for depositing the accumulated 
arrears. In sum on the death of the origi- 
nal tenant his written statement does not 
automatically become’ non-existent, nor 
there. is any necessity for the plaintiff to 
obtain a fresh order under Section 11A 
specifically against the substituted heirs 
and legal representatives as all those 
automatically revive on the order of the 
substitution. 

(Paras 90, 21, 33) 
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Shashi Shekhar Dwivedi, Binod Shankar 
Tiwari, and Janardan Prasad Singh No, 2, 
for Opposite Party No. 1. 


HARI LAL AGRAWAL, J.:— This Civil 
revision application having been referred 
to a larger Bench by a Division Bench 
has been placed before us. The Division 
Bench has expressed its doubt regarding 
the correctness of a Bench decision of this 
Court in the case of Ranchhod Lodha v. 
Madhabji Kanji (AIR 1974 Pat 211). 
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2. The provision of law falling for our 
consideration is Section 11A of the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1947, which has since already 
vexed this Court time without number. 
This time we have to consider the effect 
of withdrawal of the rent deposited out of 
time by the landlord on his right to get 
the defence of the tenant against his 
ejectment struck off. 


3. Before adverting to the question 
posed before us, I will very briefly state 
the relevant facts. The opposite party 
instituted a title suit for eviction of one 
Md. Ibrahim, the ancestor of the peti- 
tioners (who . were substituted in the 
lower appellate Court) from a house in 
the town of Chapra. The suit having 
been dismissed by the trial court the op- 


- posite party filed the appeal. Thereon 


1-5-1967, an application under Sec. 11A 
was filed by the opposite party, which 
was allowed on 10-1-1966. The tenant was 
directed to deposit the arrears of rent 
from January, 1966 to April, 1967, 
amounting to Rs. 1,040/- at the rate of 
Rs. 65/- per month and the current and 
future rents by the 15th day of each 
succeeding month in accordance with the 
said provision. Ibrahim deposited the ar- 
rears as also the monthly rents up to the 
month of December, 1969. He, however, 
died on 10-1-1969 and the petitioners 
were substituted in his place by an order 
dated 15-7-1969. They appeared in the 
appeal on 10-9-1969 after service of che 
appeal notices and on that very day peti- 
tioners Nos. 1 and 2 made an application 
for permission to deposit the rent for the 
months of March to August, 1969, which 
could not be deposited on account of 
death of the original tenant. This prayer 
was allowed and accordingly they deposit- 
ed the rent for the said period and went 
on depositing the subsequent rents as 
well. In this case, however, we are con- 
cerned with the rent for the months of 
February, 1970 to October, 1971, which 


was deposited as under: 


Month for which Date of deposit Date of withdrs wal 
rent was deposited by the landlord. 
February, 1970 31.3.1970 
March & April, 1870 Q4. 4.1970 18-8 1870 
May & June 1970 23.8.1970 : 
Nov. & Dec.. 1970 22.12. 1970 
Jan. & Feb, 1971 20-3-1971 } est 
daly & Oot, 1871 1-11.1971 6-2-1978 
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The landlord withdrew the. deposits on 
the dates indicated in the. above ‘He 
had, however, filed an application on 
18-11-1971, i. e., after the first 
drawals, for. striking off the 





peal below, by its order dated 
allowed the application and struck off the 
“defence of the substituted respondenta 
against ejectment” on the ground that 
“they had defaulted seven times in 
depositing the arrears of rent”. e peti- 
tioners are challenging this order. 


4. When the. case was placed before 
the Division Bench, reliance was placed 
on behalf of the petitioners on the afore- 
said Bench decision of this Court in 
Ranchhod Lodha’s case (AIR 1974 Pat 211) 
where it. was held that the plaintiff-land- 


lord having withdrawn the rent for the 
period in question, could not ake a 
grievance of the non-compliance |of the 
order under Section 11A. The ivision 
Bench, however, felt that inasmuch as 
Section 11A itself contemplates for with- 
drawal of rent by the landlord ‘without 


prejudice to his right to claim detree for 
ejectment, the withdrawal of the rent 
should not also prejudice his right|to pray 
before the court for striking off the de- 
fence against the ejectment. i 


5. At the outset I must say that the 
correctness of the decision in Lodha’s case 
cannot be doubted on the reasoni ex- 
pressed by the Division Bench and I 
would do better to deal with this aspect 
of the matter before I proceed to advert 
to various other contentions that were 
raised during the course of hearing of this 
application. In order to appreciate the 
points Section 11A itself may be quoted: 

11A. "If in a suit for recovery of 
possession of any building the tenant con- 
tests the suit, as regards claim for eject= 
ment, the landlord may make an applica- 
tion at any stage of the suit for order on 
the tenant to deposit month by | month 
rent at a rate at which it was last paid 
and also the arrears of rent, if any, and 
the Court, after giving an opportunity to 
the parties to be heard may make an 
order for deposit of rent at such rate as 
may be determined month by month and 
the arrears of rent, if any, and on failure 
of the tenant to deposit the arrears of 
rent within fifteen days of the date of the 
order. the rent at any such rate © 
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or any: 
month by the fifteenth day of.the next fol- 


~ 


-ALR 


lowing month the court :shall order... thè - 


out and the tenant to be placed in the 
same position as if he had not defended 
the claim to ejectment. The landlord may 
also apply for permission to withdraw 
the deposited rent without prejudice te 
his right to claim decree for ejectment 
and the court-may permit him to do so 
The court may further order recovery of 
cost of suit and such other compensation 
as may be determined by it from tha 
tenant.” 


I have already considered ‘this question at 
some length in the case of Ganesh Lal v, 
Md. Ismail (AIR 1976 Pat 223) and have 
held that by this provision a safeguard 
has been provided to a landlord that the 
acceptance of rent would not wipe out 
his cause of action that he might have 
under Section 11 (1) (d) of the Act. The 
Supreme Court also in the case of Radha 
Kishan Sao v. Gopal Modi (AIR 1977 SC 
1217) observed that the penalty of strik- 
ing out defence for non-compliance of an 
order under Section 11A has to be kept 
distinct from the grounds of eviction 
permitted under Section 11 of the Act. - 


6. The question of ‘waiver’, however, 
was canvassed before us by learned coun- 
sel for the landlord-opposite party from a 
different angle and the argument was that 
inasmuch as the second part of Sec. 11A 
was mandatory in nature and a duty was 
cast upon the court itself to strike out the 
defence in case the order to deposit the 
rent was not complied with, the principle 
of ‘waiver’ would not apply since any act 
of the parties would not relieve the courf 
from its duty to pass the necessary orders 
es aaa striking off the defence in ques~ 

on 


7. That the provisions of Section 11A 


are mandatory in nature, however, cannot 


be disputed as this position has been 
firmly recognised by various authorities 
of this Court; the earliest in point of time 
being the case of Deokaran v. Daulat Ram 


(1960 BLJR 686). Ahmad, J., in this case 


pointed out that Section 114A consists of 
two sub-parts. The first sub-part confers 

discretion to the Court to make or not te 
make an order for deposit of rent as may 
be determined by his as well as the 
arrears, if any: and the second part pro- 
vides the consequences which are to fol- 
low on the failure of the compliance with 


‘the order, if- any, in the first sub-part, 


which was mandatory in nature. Thi 
view has been ee in TE Rania 


Casest— — p LS oss 


‘defence against ejectment to be struck - 


za 


1981 . oF 


_ (2) Nagina Ram v. Bishwanath Prasad- 


~% 


` the proposition in 


jand where there is no 


‘(1) Snehes Mitter: v. Mrs. -Neematullah 
Ehsan Ahmad (1964 BLJR (Notes). p.- 95} 


Khemani (1964 BLJR 197) and (3) Ganga 
Prasad v. Mahendra Prasad Sai BLJR 
53). 

“8 In my opinion, simply because the 
the second part of Section 11A is manda- 
tory in nature, will not rule out the ap- 


plication of the principle of ‘watver’, if: 
once the correct scope of this maxim is _ 
appreciated and understood. Although the- 


desired assistance was not rendered at tha 
Bar, I have taken some pains to examine 
its true perspective 
with reference to the facts of the present 
case. 

9. The essence of waiver is ‘estoppel’ 
‘estoppel’, there 
can be no ‘waiver’, the connection be- 
tween ‘estoppel’ and ‘waiver’ being very 
close. But in spite of that, there is an es» 
sential and fundamental difference be 
tween the two and that is that whereas 
estoppel is a rule of evidence, waiver is a 
rule of conduct, The accepted -connota- 
tion of ‘waiver’ is that to constitute waiv- 
er there must be an intentional relin- 
quishment of a known right or the vol- 
untary relinguishment or abandonment of 
an existing legal right and a conduct 
which warrants an inference ‘of the re- 
linquishment of a known right or a pri- 
vilege (see AIR 1959 SC 149). 


There is, however, a tendency to mix 
up ‘waiver’ and ‘estoppel’, as a single 
idea, although the one has apparently 
reference to a man’s conduct and the 
other to the legal consequence . of that 
conduct. The principle underlying 
both these maxims is the same, namely, 
that a party will not be permitted to ap- 
probate and reprobate or, in other words, 
to blow hot and cold, in respect of the 
same matter. This is the underlying 
principle behind the maxim ‘waiver’. 


‘I may now refer to a few authorities 
where the application of waiver has been 
considered, in order to bring home my 
point of view. The principle that has been 
decided by those authorities, if I may 
briefly put it here, is that where a right 
or privilege guaranteed by law rests in 


y the individual and is primarily intended 


for his benefit and does not infringe the 
tight of others, it can be waived provid- 
‘ed such ‘waiver: is not forbidden by law 


and does not’: contravene any - public. 
recognised ° 
‘ by this Court also-in: the case-of: Sashi- 


‘policy. This principle was 
bhusan Prasad: Singh v. , Dalip Narain 


: Amna: Khatiun’.v,. 
' Singh -(AIR:-1936 :Pat 75)-an&. then „again 


‘landlord is, therefore, 


‘Zahir. Hussain: (RB): =. -oons Rate 5. 


in’ the case of. Jogendra Missir v. Ram- 
nandan- Singh (AIR 1968 Pat 218). - The 
Supreme Court also. in the -case of 
Basheshar Nath v. Commr. of Income-tax, 
Delhi and Rajasthan (ATR 1959 SC 149) 
made a similar: observation. - Maxwell in 
his Interpretation of Statutes, .1ith Edi- 
tion (1962) at page 376, has also enun- 
ciated the same principle for . applying 
this principle of estoppel. 


10. Section 11A was inserted in +he 
1947 Act by Bihar Act 16 of 1955 and it 
cannot be questioned that it was for the 
sole benefit of the landlords. 


The Legislature, however, did not con- 
template that a tenant can make de- 
posits even beyond the prescribed time. 
If a tenant makes any deposit out of 
time, it is obvious that such deposit will 
be invalid and would not inure ‘to his 
benefit. In other words, delayed de- 
posits per se would not protect the tenant 
from the pain of his defence being struck 
out. The law permits a landlord to with- 
draw the deposits which are made in 
terms of the order under Section 11A 
without any prejudice to ‘his right to 
pursue his suit and claim a decree for 
eviction. This right to withdrawal is 
certainly referable only to such deposits 
which are valid being strictly in terms 
of the requirement of Section 11A. The 
not legally en- 
titled to lay his hands on those deposits 
which are made out of time. Therefore, 
by making an application for withdraw- 
ing such deposits, certainly he derives an . 
advantage which is not due to him. The 
landlord therefore, instead of availing 
the privilege of telling the court of the 
default .and asking it to strike out the 
defence of the tenant, by availing the 
privilege elects to pocket the money. In 
Lodha’s case (AIR 1974 Pat 211) as well 
as some earlier unreported decisions of 
this Court to which I shall advert later, 
it has been <consistenly held that witb- 
drawal of such deposits by a landlord 
would disentitle him to question the in- 
validity of the deposits. It is true that 
in none of those cases there is much dis- 
cussion regarding the application of the 
principle of waiver, but this prinapie 
has been applied in all those cases and 
for the discussions already made above, 
L have got no manner of doubt that strik- 
ing out of.defence does not cast any 
public duty on: a. court, nor. does it con- 
travene any public policy. The striking : 


` out-of the defence is purely intended . for 


| 


| 
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the benefit of the landlord and, 'therefore, 
it can be waived. Taking any other view 
would give rise to various anomalies. I 
will state some of them. Take a case 
where the landlord fails to press for 
striking out the defence and the defence 
is not struck off and the suit is finally 
disposed of on merits: can it then be 
said that the decree is not binding and 
executable ? 


In somewhat similar situation| the Cal- 
cutta High Court in the case of} Chotalal 
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form the trial court for striki 


defence and a contested. dec was 
passed in the suit, but pressed for strik- 
ing out the defence in sen rejected 


the 


of ian stands, 
lord to exercise his right was 
waiver in this case. 


11. Such instances of waiver can be 
multiplied by any number. For example 
the right of notice under Sectien 80 of 
the Code of Civil Procedure mentioned 
therein.. It was held by the Judicial 
Committee in the case of Md. Aslam 
Khan v. Khalilul Rehman (AIR 1947 PC 
97), which has been followed by this 
Court in several cases, that the privilege 
can be waived by the authority cern- 
ed, Similarly, it was- held in thej case of 
Gadadhar Ghosh v. Midnapur Jamindari 
Co. (27 Cal LJ 385): (AIR 1918 Cal 397) 
long back that if a landlord withdraws 
the amount deposited by the eree 
of a non-transferable holding to set aside. 
a sale under Section 310 of the Code of 
Civil Procedure, 1882 ‘(now correspond- 
ing to Order 21 Rule 89 of the 1908 Code) 
without raising any objection, he 
thereafter permitted 
transferee did not by his purch 
quire a valid title f 
Harly, instances of waiving ‘the privilege 
for want of notice under Order 21, Rule 
22 or any invalidity in ‘effecting the at- 
tachment or holding the sale as provided 
under various provisions of er 21 
of the Code can be waived, as they are 
all for the personal advantage of the 
judgment-debtor and do not oa any 






public policy as such. 

12. I will now, on the other | 
illustrate some cases where the p 
of waiver will not apply (1) 

_ conferred on a judgment-debtor ep 


hand, 
inciple 
ivilege 


tion 51 of the Code (See AIR 1968 Pat 
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Sec- 


A.I. R. 
218 : Jogendra Missir v. Ramnandan 
Singh); (2) objection with respect to 


jurisdiction of a Court where there is 
none, and the like (see AIR 1936 Pat 75 — 
Supra). — 

Before Lodha’s case (AIR 1974 Pat 211) 
also, two learned Judges of this Court 
sitting singly in the cases of (1) Shankar 
Lal Hazarika v. Kanhailal (C. R. No. 182 
of 1960 decided on 9th May, 1961 by 
Untwalia, J.) and (2) Motilal Tewari v. 


Prabhu Dayal Agrawalla (C. R. No. 820 


of 1962 decided on 4th January, 1963 by 
R. K. Choudhary, J.), had held that such 
withdrawal by a landlord would amount 
to a waiver of his right to apply for 
striking out the defence of the tenant. 

In the case before Untwalia, J. the 
arrears of rent, which were directed to 
be deposited within 15 days from the 
date of the order under Section 11A, 
were deposited beyond two days thereof. 
The landlord, however, withdrew. the 
said amount. The tenant. committed a 
further default in depositing the rent for 
the month of September, 1960. On Tth 
of November, 1960 the landlord filed a 
petition making a complaint of the above 
defaults and prayed for striking out the 
defence of the tenant against his eject- 
ment. The trial court allowed the ap- 
plication and struck off the defence on the 
above account, namely, for the default 
in the month of September, 1960. 
Against that order the tenant came to 
this Court and filed a revision. The ap- 
plication was admitted by R. K. Chou- 
dhary, J. on 16-12-1960 and further 


proceedings in the court below were _ 


stayed. On the next day, i.e. on 16-12- 
1960, the landlord had got his payment 
order passed for withdrawal of the rent 
for the month of September as well as 
for subsequent months. When the ap- 
plication came for final hearing before 
Untwalia, J., the learned Judge while 
considering the effect of the withdrawal 
of the aforesaid amount by the landlord 
held as follows :— 

“It is obvious that this permission to 
withdraw the deposited rent can be oh- 
tained only if the amount is deposited 
within the time specifled in the section 
or if the landlord accepts it to be so Tf 
the amount is not deposited in time or 
is not accepted as such, the defence 
against ejectment is to be. struck out 
and, in that event, the landlord is not 
entitled to apply for permission to with- 
draw the amount deposited late. On the 
facts and in the circumstances of this 
ease, I am of the view that the opposite 
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party by. applying for permission te 
withdraw the amount of Rs. 294.75 N. P. 
. has accepted the deposit as within time 
and, even though the defence was rightly 
struck out by the learned Munsif on. the 
21st November, 1960, I think, I shall be 
justified in interfering with that order on 
_the ground of the subsequent action of 
the landlord, especially when, as stated 
above, the application in revision ~ had 
_ been admitted and further proceedings 
in the court below had been stayed prior. 
to the passing of the payment order.” 

It may have to be noticed that the 
withdrawal was subsequent to. the strik- 
ing out of the defence by the trial Court. 
In the next case before Choudhary, J., 
the tenant had made delay in depositing 
the rent for the month of February, 
1961, which was instead of belng deposit- 
ed by the 15th of March, was deposited 
on the 18th of March. The tenant made 
further deposits - till December, 1961 
which were all in time. The deposits 
made up to December, 1961 were with- 
drawn by the landlord on 28th of Feb- 
ruary, 1962 and thereafter when the- 
case was going to be taken up for hear- 
ing on 1-8-1962 he made an application 
' for striking out the defence for the de- 
fault committed by the tenant in deposit- 
ing the rent for the month of February, 
1961, as indicated above. His. prayer 
having been allowed, the tenant came to 
this Court.. 


Choudhary, J. set aside the order of 
the trial court striking out the defence 
on taking the following view of the 
matter: 


“asee DO doubt, the order of the Court 
below,........00: was violated, by not mak- 
ing the deposit on the 15th of March, 
1961, and as the result of such violation 
the defence of the petitioner was liable 
to be struck off......... , the subsequent 
events, if taken into consideration, are 
enough to disentitle the plaintiff to claim 
his right of getting the defence of the 
petitioner struck  off......... The plaintiff 
thus took advantage of the deposits by 
withdrawing the same, although, accord- 
ing to him, the deposit made on the 18th 
March, 1961, could not be in compliance 
of the statute. He having taken advan- 
tage of such deposits............ is estopped, 
by his conduct from challenging the 
validity of the deposit......... 2 


The learned Judge further laid down 
that it was not’ open to the plain- 
tiff to claim his right of getting the 
defence of the petitioner struck : off 
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as it must be presumed that he with- 
drew the rent “accepting all the deposits 


to be valid deposits”, 


13... I myself have also taken a similar 
view in the case of Fakira Sah v. 
Nageshwar Prasad Yadaw (C. R, No. 1132 
of 1974 disposed of on 31-10-1975) follow- 
ing the Bench decision of this Court in 
Lodha’s case. 


In Lodha’s case (AIR 1974 Pat 211) be- 
fore the. Division Bench, the deposit of 
rents for the months of January to April, 
1970 was made on 19th February, 1970. 
This amount was withdrawn by the 
landlord on 10-6-1970. On 18th Novem- 
ber, 1970, he filed his application for 
striking out the defence on account of 
the default in depositing the rent for the 
month of February, 1970 in time. The 
trial court in this case also allowed his 
application and the tenant came to this 
Court; This Court set aside the order on 
the ground that “the plaintiff could 
not have made a grievance of non-com- 
pliance of the order dated 10th July, 
1968 after withdrawing. the rent for 
these months...... having accepted «the 
rent for January. .to April, 1970, the 
plaintiff ought not to be allowed to raise 
the point that, that, the order dated 10th 
July, 19868 was not strictly followed. 
The court must take it that the right ac- 
crued to the plaintiff under the order 
passed under Section 11A to ask the 
Court for striking off the defence was 
waived by the plaintiff by withdrawing 
TOE for the months of January to April, 

a9 


- 14. In the case before us, we have 
seen that the petitioners of this case 
also committed various defaults in de- 
positing the monthly rents in between 
February, 1970 and July, 1971 and the 
landlord withdrew all the deposits. He 
withdrew the deposits made up to Feb- - 
Truary, 1971 before making of the ap- 
plication for striking off the defence and 
withdrew the subsequent deposits on 
6-2-1975 after he had made the applica- 
tion on 18-11-1971. The argument ad- 
vanced on behalf of the landlord, how- 

ever, was that. in any event the with- 
drawal of the rents of the months of 
July to October, 1971 did not amount to. 
a waiver in view of the application for 
striking off the defence having already 
been filed on 18-12-1971. This argument 
is erroneous and must be rejected. It 
well might be, that on 18-12-1971 when 
the application was made by the landlord 
for striking off the defence, -he might 
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have a valid right on.account of the 
defaults committed by. the titioners 


in depositing the’ rents for the months 
of July, August and September, 1971. 
But the landlord did not press this ap- 
plication until he had already withdrawn 
the amounts on 6-2-1975 and, therefore, 
he had taken advantage of the deposits 


by withdrawing the same whic disen- 
titled him to claim his right get the 
defence of the petitioners against their 


ejectment to be struck off as thereby he 
accepted the position that the! said de- 
posits were within time. n 

15. For the foregoing discussions, 
following the principles of judicial amity, 
I must hold that the trial court has com- 


mitted an apparent error of j iction 
in striking out the defence of the peti- 
tioners against their ejectment. The 


order of the court below must, therefore, 
be set aside. 


16. Before parting with this | case, I 


must also notice and dispose of briefly 
another argument which was advanced 
on behalf of the petitioners. e argu- 
ment was that on the death of the origi- 


nal tenant the tenancy which was per- 
sonal in nature in his favour, came to 
an end, in the absence of any fresh order 
passed after the substitution of the peti- 
tioner under Section 11A of the Act and, 
therefore, no question of any default in 
carrying out the said order would arise. 


This argument is based upon my own 
decision in Brahmeshwar Dayal v. 
Basanti Devi (1973 BBCJ 809). shail 


discuss this case immediatey hereafter. 


17. In J. C. Chatterjee’s ca (AIR 
1972 SC 2526) the Supreme Court has 
observed that after the termination -of 
the tenancy of a tenant he becomes only 
a statutory tenant and on his death his 
heirs and legal representatives,.who are 
brought on the record cannot be held to 
be tenants, as the right of the statutory 
tenant to continue in possession under the 
provisions of the Act being perspnal to 
him, it would not be claimed by the heirs. 
Following this decision, I had held in 
the case of Bibba Ray v. ndra 
Chandra Dutta (1975 Pat LJ R 280) that 
after the death of the original tenant a 
fresh attornment by the landlord was 
necessary to create tenancy in favour of 


the heirs of the tenant, and, rhaps, 
obsessed by it. I further held in the case 
of Brahmeshwar Dayal (supra) t on 
the death of the original tenant ` his. 


‘written statement automatically oe 


non-existent and his heirs, who were 
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order which was passed at an earlier 
stage of the proceeding’ when they were 
not before the court. The court having 
permitted ‘the heirs to file their own 
written statement it was obligatory for 
the plaintiff to obtain a fresh order under 
Section 11A. The second argument on 
behalf of the petitioners is wholly based 
upon this decision. I, however, on a 
more careful study feel that I had gone 
rather too far in the said case and would 
revise my opinion as indicated herein- 
after, 

18. There is already some discussion 
in that case for taking that. view, name- 
ly, that on the death of a tenant after 
an order under Sec, 11A, the perempt- 
ory time for making the deposits is 
bound to expire before he js substituted. 
Inasmuch as a larger period of limita- 
tion is prescribed for substitution, Then 
again even after substitution, the heirs 
may choose not to appear until notice of 
the suit is served upon them. Therefore, 
the question arises as to whether the 
written statement of the tenant should 
stand struck out without any laches on 
his part or on the part of his successor 
for the inevitable defaults during the in- 
terregnum. In Lodha’s case (AIR 1974 
Pat 211) itself some what similar situa- 
tion was considered by the Bench. After 
the order under Section 11A the plain- 
tifPs suit was dismissed for default and 
therefore, the tenant could not deposit 
the rent in compliance with the order. 
When the suit was restored it: was ob- 
served that revival of the order from. its 
Original date would create anomaly as 
that would entail default on the part of 
the tenant as. a matter of course. It was 
accordingly held that the order 
Section 11A should be deemed to have 


been revived from the date of the re- 
-storation of the suit and accordingly in 


respect of the accumulated rent between 
the period of dismissal and its sub- 


sequent restoration, the tenant would | 


get clear fifteen day’s time from fhe 
date of the restoration for depositing 
such rent, 

“19. After J. C. Chatterjee’s case (AIR 
1972 SC 2526) the Supreme Court has 
delivered two more judgments and they 
are in the case of (1) Damadi Lal’v. 
Parashram (AIR 1976 SC 2229) and (2) 


‘Smt. Chander Kali Bail v. Jagdish Singh 


Thakur (AIR 1977° SC 2262). Both 
these cases arose from M. P. Ac- 


under ` 


—_ 


commodation Control Act and I find that . 


beth the cases have departed from the . 


1981 


-view propounded in. J. C. Chatterjee’s 
case.. It has been now observed that “a 
contractual tenant has an estate or: pro- 
perty in the subject matter of the tenancy, 
and -heritability is an incidence of the 
tenancy. It cannot be assumed, however, 
that with the determination of the 
tenancy the same must necessarily dis- 
APDEAL........cceeees a 


20. On a careful consideration of the 
above decisions and taking into account 
the principle of “Hardship”, I now con- 
clude that in a situation like this, i.e., 
where a tenant dies after passing of the 
order under Section 11A, the order 
stands suspended until the heirs are sub- 
stituted and if they do not appear at that 
Stage; till the date fixed in the summons 
rved upon them for their appearance. 
The period of 15 days must be computed 
for depositing the accumulated arrears. 


21. In sum, I would hold that on the 
death of the original tenant his written 
statement does not automatically become 
non-existent, nor there is any necessity 
for the plaintiff to obtain any fresh order 
under Section 11A specifically against 
the substituted heirs -and legal repre- 
sentatives as all those automatically re- 
vive on the order of the substitution. 
- The second contention urged on behalf of 
the petitioners, therefore, has got no sub- 
stance and must be rejected. 


22. In the result, I would allow this 
application and set aside the order of the 
court below. As a consequence of the 
same, the written statement in question 
automatically stands restored. The peti- 
tioners will also be entitled to their 
costs. Hearing fee is assessed at Rs. 200 
only. 


BRISHKETU SARAN SINHA, J. :— 
23. I agree with all the conclusions of 
my learned brother, Hari Lal Agrawal, J. 
except one. I would, however, like to 
make some observations of my own with 
regard to some of the conclusions arriv- 
ed at by my learned brother. I will begin 
by referring to my disagreement. l 

23A. Section 11A consists of two sub- 
parts. Question is whether second sub- 
part which is the consequence which 
flows out of failure to comply with an 
order passed. in accordance with the first 
sub-part is mandatory or. directory in 
nature. I need not quote the section as 
it has been quoted in the judgment of 
my learned brother. The submission 
that in the first part the words may 
“make an order” . make, it, discretionary 
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"558 similarly stated when the 
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and the. expression “the court: shall order 
the defence. against ejectment to be 
struck out” is ‘mandatory because of the 
use of the word “shall” is plausible and 
attractive. Adopting the general rule of 
literal interpretation the word “shall” 
leaves no discretion to the court and the 
order of ejectment. has to be passed. But 
it is equally well settled that in certain, 
circumstances the word “shall” has also 
been interpreted by courts to provide for 
a discretion. And in selecting a different 
interpretation the court will adopt that 
which is just, reasonable and sensible 


rather than that which is none of those . 


things, as it is to be presumed that the 
legislature should have used the word 
which least offends sense of justice. In 
the case of Tirath Singh v. Bachittar 
Singh, (AIR 1955 SC 830) the following 
passage from Maxwell on Interpretation 
of Statutes, lith Edition, has been ap- 
proved :— 

"Where the language of a statute, in 
its ordinary meaning grammatical con- 
struction, leads to a manifest contradic- 
fion of the apparent purpose of the enact- 
ment, or to some inconvenience or ab- 
surdity, hardship or injustice, presumab- 
ly not intended, a construction may be 
put upon it which modifies the meaning 
of the words, and even the structure of 
the sentence. 

Shah, J. also, in the ease of Madhav 
Rao Jivajirao v. Union of India, (AIR 
1971 SC 530) observed : 

“The court will interpret a statute, as 
far as possible, agreeably to justice and 
reason and that in case of two or more 
interpretations, one which is more re- 


‘asonable and just will be adopted, for 


there is always a presumption against 
the law-maker intending injustice and 
unreason.” 

Lord Wilberforce in (1970) 1 All ER 
statutory 
words capable of two meanings pre- 
ference should be given to that meaning 
which produces the more reasonable and 
just result.” . 

24. Taking into aécolint the above 
principles, it seems to me that. if the 
word “shall” in the second sub-part of 
Section 11A is given its ordinary gram- 
matical meaning the consequence in 
many cases would lead to hardship which 
the legislature could not have intended. 
For example, if there is a default in nay- 
ment by the tenant because of vis major, 
would it be reasonable to hold that even 
in stich. a case. the defence’ should be 


| 
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we 
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struck off. Such instances can 








multi- 


plied. To take another illustration, if oñ- 


the due date the tenant ‘starts devosit 
the rent and meets with an accident and 
is thereby prevented from .m the 
deposit in time, will he be deemed to be 
a defaulter whose defence must be 
struck off? I am, therefore of 


But even a directory provision, 
ed out by Untwalia, C. J. (as he then 


Devi v, District Magistrate, Vaishali (ATR 
1974 Pat 19), is not meant to be violated. 

25. Ahmad, J. in the case of karan 
v. Daulat Ram, (1960 BLJR 8686), held the 
second sub-part of Section 11A to be 
mandatory as the word “shall” been 


used in it while the word “ma 


already shown above that by hol 
to be mandatory, the result w 


hardship. Similarly, G. N. Prasad! J., in 


the case of Ganga Prasad v. M endra 
Prasad, (1967 BLJR n relying upon the 


learned Judge, was in the na 
formal order. With respect, I am 
to agree with this- conclusion. 

Division Bench case of Nagina 
Bishwanath Prasad Khemani, (1964 BLJR 
197) the only question that fel) for con- 
sideration was what would be the) effect 
of an order passed under -Section 11A 
- striking out the defence against eject- 
ment of the tenant and in that dase it 
was held that in such’a situation, the 
suit would have to be fixed for ex! parte 
hearing and the tenant would not 
titled to cross-examine any witn 







lord. In that.case it did not fall f 
sideration whether the second sub-pa 
Section 11A was eee or 
in nature. 


26. Turning - to the crucial qu 
involved in this case as to the effect of 
withdrawal, of the rent deposited in of 
time by the landlord on his right get 
the defence of the tenant against eject- 
ment struck off it becomes necess to 
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take into account the well-known prin- 
ciples underlying estoppel and waiver;. 
Both the principles are based upon 
equity and good conscience and the rule 
has been thus stated: 


Where one, by his words or EES 
wilfully causes another to believe in the 
existence of a certain state of things and 
induces him to act in that behalf so as 
to alter his own previous position, the 
former is precluded from hovering 
against the latter different state of things 
as existing at the same time.” 


Bowever, there is a difference between 
estoppel and waiver. I cannot do better 
in stating the general principles govern- 
ing estoppel than to quote Lord Denning 
MR in the case of Moorgate Mercantile 
ae Ltd. v. _Twitchings, (1975) 3 All ER 

“Estoppel is not a rule of evidence. It _ 
is not a cause of action. It is a principle 
of justice and of equity. It comes to 
this. When a man, by his words or con- 
duct, has led another to believe in a 
particular state of affairs, he will not be 
allowed to go back on it when it would 
be injust or inequitable form him to do 
so”. 3 


27. Waiver, on the other hand, as 


- pointed out by the Supreme Court in the 


case of Waman Shriniwas Kini v. Ratilal 
Bhagwandas and Co., (ATR 1959 SC 689) 
“is the abandonment of. a right which 
normally, everybody is at liberty to 
waive. A waiver is nothing unless it 
amounts to a release. It signifies nothing 


‘ more than an intention not to insist upon 


the right. It may be. deduced from ac- 
quiescence or may be implied. “It was, 


: however, pointed out that an agreement 


to waive an illegality is void on grounds 
of public policy and would be unenforce~ 
able. Similarly in ‘the case of Jagad 
Bandhu Chatterjee v. Smt. Nilima Rani, 
{ (1969) 3 SCC 445), Grover, J., speaking 
for the Court pointed out that the dis- 
tinction between estoppel and waiver is 
that waiver is contractual and may con- 
stitute a cause of action; it is an agree~ - 
ment to release or-not to assert a right 
and in India the general principle with 
regard to waiver of contractual obliga- 
tion is to be found in Section 63 of the 
Indian Contract Act. Waiver signifies 
nothing more than an intention’ not to 
insist upon the right. In case of Satya- 
narayan v. G. Yelloji Rao, (AIR 1965 SC 
1405), it was pointed out that waiver in’. 
its legal accepted sense is contractual and . 
may constitute a cause of action: it is an- 
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agreement to release or not to assert a 
right. In the case of Associated Hotels 
of India Ltd..v..Sardar Ranjit Singh, 
{AIR 1968 SC 933), it was pointed’ out 
that there can be no waiver unless the 
person against whom the waiver is claim 
ed had full knowledge of his rights and 
_ facts enabling him to take effectual ac- 

tion for the enforcement of such rights. 

28. In the case before us, waiver has 
been pleaded and the principle of waiver 
may be applied both to directory and 
mandatory provisions. The two well- 
known limitations to its application are 
very succinctly stated in Woodroffe and 
Ameer Ali’s Law of Evidence in India, 
13th Edition, Volume ITI, at page 2820 in 
the following terms :— _ 


“(1) A party cannot waive a statu- 
tory requirement which has been insert- 
ed by law in the’public interest as dis- 
tinguished from the interest of the par- 
ties to an action; 


(2) The parties cannot, by waiver, 
invest a tribunal with a jurisdiction 
which it does not have” in the instant 
case, the second limitation does not call 
for consideration. It, however, remains 
to be seen whether in Section 11A any 
public policy is involved. 

28A. Public policy, Judges have been 
warned, is an unruly horse which must 
be warily ridden. In considering the 
question of waiver Lord Maughan, in the 
case of Maritime Electric Co. Ltd. v. 
General Dairies Ltd, (AIR 1937 PC 114) 
pointed out that the court should first of 
. all determine the nature of the obligation 
imposed by the statute and then consider 
whether the admission would nullify the 
statutory provisions. Therefore, it has 
to be seen whether the obligation impos-. 
ed by Section 114 is of a public interest. 


An enactment can be said to incorporate . 


a public policy only when it applies to 
the community as a whole or to a large 
section of it and is to afford a protection 
to them. Public Policy would also be in- 
volved if the intention of the enactment 
is to eradicate some mischief. The Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1947, is an act to regulate the 
letting of buildings and the rent of such 
buildings and to prevent unreasonable 
eviction of tenants therefrom. In making 
provisions for these objects, the general 
law for evicting a tenant has been re- 
stricted and Section 11 of the Act pro- 
vides the circumstances in which a 
tenant can be evicted. In other words, 
e landlord can evict a tenant only if he 
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can show that his case falls in the four 
corners as engrafted in Section 11. In a 
suit for eviction, however, Section 11A 
provides that if there has. been arrears 
of rent then the court after giving a 


` party an opportunity to be heard,’ makes 


an order for the deposit of the arrears 
within the time prescribed in that sec- 
tion and may also direct the payment of 
current rent by the time prescribed in 
that Section. . The Provision further pro- 
vides that if there is a default in deposit- 
ing the arrears of rent or the current 
rent then the defence against ejectment 
of the tenant shall be struck out. It is, 
obvious, therefore, that such a provision 
does not entail any public policy but is 
for the benefit of the landlord in certain 
circumstances. Hence, it cannot be said 
that the principle of waiver will not ap- 
ply in a case under Section 11A on the 
ground that it would be an infringement 
of public interest or public policy. It 
cannot also be said that by waiving his 
right under Section 11A, the court is be- 
ing asked to enforce as valid which the 
competent enactments have declared, 
shall not be valid. It is the right under 
the second sub-part of Section 11A, a 
right-which accrues in favour of an in- 
dividual, the landlord, which, it is cer- 
tainly, within his competence to waive. 

29. Having held that the doctrine of 
waiver applies to cases of default under 
fection 11A, my learned brother has 
already, on the facts, come to the conclu- 
sion that in the facts of this case, there 
was a waiver with which I am in re- 
spectful agreement. 


_ SHIVESHWAR PRASAD SINHA, J. :— 

30. Since mine would be a dissenting 
judgment, I would like to state the ER 
in my own way. 

30A. This case has been reied aaa 
Full Bench for testing the validity of a 
Bench decision of this Court in the case 
of Ranchhod Lodha v. Madhabji. Kanji, 
(AIR 1974 Pat 211). This was a case in 
which the lower court had struck out 
the defence of the tenant under Sec- 
tion 11A of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947. It 
was held that the trial court had com- 
mitted material irregularity in exercise 
of its jurisdiction in striking out the de- 
fence, because the plaintiff had waived 
his right to apply under Section 11A for 
striking out the defence by withdrawing 
the rent deposited by the tenant. 


The primary question that therefore, 
has arisen is, whether the withdrawal of 









12. Pah... . Amna- -K 


- Buch rent: which had not been’ 
‘in accordance with the order of 
under: Section 11A of the Bih 
ings (Lease, Rent and Eviction) 
Act, 1947 by the landlord, di 
the court from striking out the 
of the tenant? Another question which 
has arisen in the instant case isi on atc- 
count of the particular circumstances in 
the case, which I shall presently |relate: 


The question is, whether a fresh order 
under Section 11A of the Act is requir- 
ed to be passed on the substitution of the 
original tenant by his heirs and legal re- 
presentatives. 


31. Briefly stated the facts : that 
the landlord (Opposite party in the in- 
stant case) brought a sult for eviction of 
his tenant (Petitioners) from a house 
located in the town of Chapra. e suit 
was dismissed on the 13th No ber, 
1965 and an appeal was preferred against 
it. In the appellate court, the ‘ldndlord 
filed an application under Section 11A 
for the usual relief, namely, for deposit 
of. the arrears of rent and also of the 
current rent. The court passed order: 
on the 10th of January, 1968, (giving 
direction in accordance with the (provi-. 


sions of Section 11A of the said Act, ask- 
ing the tenant to deposit the ars of 
rent and to pay the current by 15th 


day of each succeeding month. Consequent. 
upon the said order, deposits were made 
within time, up to December, 1969; Un- 








luckily the original tenant died the 
10th of January, 1969 and then the order 
under Section 11A remained uncomplied 


with until the heirs and legal re 


10th of September, 
permission to deposit the arrears 
as also the current rent. Pe 
having been granted, the su 
heirs now started making deposi 


not observing the time | schedule. g 
court below has found that the 


-of rent, the landlord filed an application 
von the 18th Dec., 1971 for striking out 
the defence: of the tenant.. : The -substitut- 
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 tioners on the point of waiver, 


ALE: 


ed heirs took the plea that they were not 
bound by the: original order under Sec- 
tion 11A passed on the 10th January; 
1968, because it was an order on their 
predecessor, when they were not before 


the court at that time. According to - 


them, a fresh order under Section 11A 
was necessary to be passed without which 
they cannot be said to haye defaulted 
any order of the court. 


The court, however, rejected the plea, 
saying that no fresh order under Sec 
tion 11A is necessary on the substituted 
heirs and that since there had been de- 
fault in the compliance of the- ‘court’s 
order under Section 11A of the Act, the 
defence was. to be struck out. The de- 
fence of the tenant was accordingly 
struck out. The tenant then moved this 


- Court in revision and later it was referr- 


ed to a Division Bench, which Division 
Bench has referred it for consideration, 
before a Full Bench. That is how this 
matter is before this Court. i 


32. Besides contending that the order. 


dated 10th January, 1968 under Sec- 
tion 11A of the Act became non est on 
the death of the tenant, against whom it 
was passed and that a fresh order under 
Section 11A of the Act was necessary on 
his legal heirs to be binding on them, it 
has been further contended on behalf of 
the. tenant (Petitioners) that the landlord 
(Opposite Party), by accepting even such 
deposit of rent, which had not been made 
within the stipulated time, had waived 
his right to get the defence struck out 
and consequently the impugned order 
was invalid. 

33. It has. not been clearly argued ag 
to whether the impugned order suffers 
from want of jurisdiction of the court to 
pass it or that in passing the said order, 
the court had committed material irre- 
gularity in exercise of its jurisdiction. 
Since, however, the argument mainly 15 
that the Bench decision of this Court re- 
ported in AIR 1974 Pat 211 (supra) was 


a good decision, I will take it that the 


attack against the impugned order is on 
grounds of exercise of jurisdiction with 
material . irregularity. My learned bro- 
thers have held in favour of the peti- 
but have 
held against the petitioner on the other 
point, namely, the order under Sec- 
tion 11A of the Act passed . against the 


original tenant being not ae on the 


substituted heirs. 
‘On the question, as. to Sether the 


-provision under Section 11A ‘of the- Ach, 
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relating to the -stricking out of the de- 
fence was mandatory or directory, -one 
of my learned brothers has held that it 
was mandatory, while my other learned 
brother has held it to be directory in 
nature. I am of the opinion that this 
question is not relevant in the present 
context and, therefore, I will leave it at 
that. I agree with my learned brothers 
with their view, that a fresh order under 
Section 11A of the Act is not necessary 
to be passed on substitution of the heirs 
and legal representatives of the original 
tenant. On the death of the original 
tenant, the order under Section 11A 
merely remains in abeyance and auto- 
matically revives when the heirs of the 
deceased are brought on the record. 


34. My disagreement is only on the 
question of waiver. In deciding this issue, 
one has to keep clear in view as to what 
has been waived, for it cannot be said 
that the parties can, by waiver, divest a 
court of a jurisdiction which it has. 
Almost all the case laws, that have been 
cited on behalf of the petitioners have 
proceeded upon the footing that by ac- 
cepting such rent, as have not been de- 
posited within time the landlord had 
waived his right to apply for striking 
out the defence of the tenant. Most of 
those case laws have been noticed in the 
judgment of my learned brother, 
Agrawal, J. Even the Bench decision, 
the validity of which is in question, has 
proceeded upon the same basis. There also 
their Lordships have held that the land- 
lord will be deemed to have waived his 
right to apply for striking out the de- 
fence of the tenant, when he -withdrew 
the rent which had not been deposited in 
time. All these decisions postulate that in 
order to pass an order of striking out the 
defence of the tenant against ejectment, 
the move must emanate from the landlord 
and if the landlord has by his conduct, 
namely, by accepting such rent which had 
been deposited beyond time, has ex~ 
onerated the tenant from the default, the 
court cannot strike out the defence suo 
motu. In other words, unless there is a 
petition by the landlord to strike out the 
defence of the tenant, the defence cannot 
be struck out by the Court. As I said ear- 
lier, one has to keep a clear distinction 
before himself between the waiver of a 
right which would affect the  court’s 


jurisdiction to pass order and waiver of a` 


right which will have no bearing on it. 
Waiver of one’s own right wil] not neces- 


sarily debar the other person. from: exer-. 
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cising..his right, unless, of course, the ex- 


-ercise by the other person of -bis right de- 


pends upon the first man’s rights. 


35. Now in the instant case, the land- 
lord (Opposite party) by accepting the 
belated payments of rent has, no doubt, 
debarred himself from decrying the pay- 
ments as having not been made within 
time. The question, however, is whether 
such act on the part of the landlord would 
debar the court from striking out the de- 
fence. Even if the court had struck out 
the defence, being oblivious of the situa- 
tion, I do not think the court had acted 
with any irregularity in exerclse of its 
jurisdiction in strikng out of the defence. 
i Section 11A of the Act reads as fol- 
ows :— 


“If in a suit for recovery of possession 
of any building the tenant contests the 
suit, as regards claim for ejectment, the 
landlord may make an application at any 
stage of the suit for order on the tenant to 
deposit month by month rent at a rate at 
which it was last paid and also the arrears 
of rent, if any, and the Court, after giv- 
ing an opportunity to the parties to be 
heard, may make an order for deposit of 
rent at such rate as may be determined 
month by month and the arrears of rent, 
if any, and on failure of the tenant to 
deposit the arrears of rent within fifteen 
days of the date of the order -the rent at 
any such rate for any month by the fif- 
teenth day of the next following month 
the Court shall order the defence against 
ejectment to be struck out and the tenant 
to be placed in the same position as if he 
had not defended the claim to ejectment. 
The landlord may also apply for permus- 
sion to withdraw the deposited rent with- 
out prejudice to his right to claim decree 
for ejectment and the court may permit 
him to do so. The court may further order 
recovery of cost of suit and such other 
compensation as may be determined by it 
from the tenant.” 


Under the provisions contained in this 
section, the obligation to apply has been 
cast upon the landlord in respect of two 
matters : 

(i) for order on the tenarit to deposit 
month by month rent at a rate at which 
it was last paid and also the arrears of 
rent, if any” and 

(ii) for permission to withdraw the de- 
posited rent without prejudice to his right 
to claim. decree for ejectment. 

There is no obligation cast on. the- land- 


_lord to make an-application on the. failure 
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of the tenant to deposit the ars of 
rent within the stipulated time strike 
out of the defence of the en against 
its ejectment. So far as this is concerned, 
it is an obligation cast upon the court to 
find out, whether its order under Sec. 11A 
of the Act had been properly mplied 
with. The landlord comes nowhere in the 
picture in that matter. Now, therefore, if 
the landlord accepts the belated payment 
of rent the landlord may have waived his 
right to say that the payments were be- 
lated, but such waiver on the part of the 
landlord cannot divest a court | of its 


jurisdiction to determine whether or not. 


it should strike out the defence lof the 
tenant. against ejectment. There can be no 
divestment of the court’s power togo into 





material irregularity. 
36. I may further observe that 


is not a pure question of law. Therefore, 


this question should have first been rais- 
ed before the lower court. This plea was 
neither raised nor considered by the, court 


below: and frankly speaking, in my opi- 
nion, this plea ought not to be allowed to 
be taken at this stage of the p eding. 
But even otherwise the effect of waiver 


by the landlord of his own right, in my 
opinion, cannot divest a court of its 
jurisdiction to strike out the defen of 
the tenant against efectment. In a case 
like this, the principle enunciated by the 
Supreme Court in the case of aman 
Shriniwas Kini v. Ratilal Bhagwandas & 
Co. (ATR 1959 SC 689) will apply. this 
case, there was an agreement between the 
landlord and the tenant that the nant 
may keep sub-tenants. The aor 
thereafter filed a suit for eviction of the 
tenant on the ground that he had sub-let 
the tenancy. The agreement betw the 
landlord and the tenant was put forth as 
a Plea against eviction. Their Lordships 


held that since the sub-letting of premises 


was contrary to law, the law has be 
upheld and not the agreement. A ar 
‘view has been expressed by the Supreme 
Court in the case of Mathura Prashad and 


- Kishori Lali v. North Bihar R. T. Authority 


A. I. R. 


Sons v. State of Punjab (AIR 1962 SC 
745). In this case the agreement between 
the State and the assessee was for not as- 
sessing a particular item which was 
assessable to sales tax being 
contrary to law. Therefore, this agree- 
ment being contrary to law, their Lord 
Ships held that what would prevail would 
be the law and not the agreement be- 
tween the assessee and the State, 

37. Reverting to the case in view, 
even if it be accepted that by the ac- 
ceptance of the belated rent payments, 


- the landlord is left with no grievance, this 


act on the part of the landlord cannot 
divest the court of its jurisdiction to look 
into the records of the case and to find 
out as to whether or not the tenant’ had 
complied with its order of paying rent 
within the stipulated time. In the instant 
case, the court being satisfied that the 
tenant had flouted its order, not once but 
seven times, it cannot be said that the 
court below, in striking out the defence 
against ejectment, acted without jurisdic- 
tion nor can it be said that the court act- 
ed with material irregularity in exercise 
of its jurisdiction. I may add that possibly 
if the provision of Section 11A had re- 
quired the court to act only on the ap- 
plication of the landlord to strike out the 
defence, my answer would have been 
different. Since the provisions of Sec. 11A 
do not require any such move on the part 
of the landlord, the action taken by the 
court below striking out the defence has 
to be considered independent of any ap- 
plication having been made by the land- 
lord for striking out the defence. 

38. I will, accordingly, dismiss the ap- 
plication, but under the circumstances 
make no order as to costs. 

39. In consonance with the views of the 
majority, this application is allowed and 
the order of the court below is set aside 
with costs. Hearing fee Rs. 200/~ only. 


Application allowed. 
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Kishori Lall Sahu, Petitioner v. The 
Chairman, North Bihar Regional Trans- 
port Authority, Muzaffarpur and another, 
Respondents. 

Civil Writ Jur. Case No. 3554 of 1979, 
D/- 28-2-1980. 

Motor Vehicles Act (4 of 1939), S. 62 ~—= 


-Order in contravention quashed. 


HX/JX/E399/80/TVN 
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notes nor the Chairman while merely 
signing below the notes pointed out as 
to under which Clause of S. 62, Motor 
Vehicles Act the temporary permit for 
the stage carriage was sought for and 
granted they could not be said to have 
applied their mind to it and the matter 
being quasi-judicial the order held was 
liable to be quashed. “The authorities 
should be careful in this regard while 
granting such permits and should specify 
the particular need on. which ground 
such permits are granted and should dis- 
pose of such applications in accordance 
with law.” (Para 5) 


Amala Kanta Choudhuri, for Petitioner; 
K. N. Keshava and Onkar Nath Sinha, 
for Respondent No. 2. 


ORDER:— In this writ application the 
petitioner has prayed for quashing an 
order dated the lith September, 1979 
(Annexure ‘2’), of the Chairman, North 
Bihar Regional Transport Authority (Re- 
spondent No. 1), and the temporary stage 
carriage permit, issued in pursuance 
thereof, dated the 15th November, 1979 
(Annexure ‘3’). 

2 On the 10th August, 1979, the Re- 
spondent No. 2 filed an application for 
grant of a temporary. stage carriage. per- 
mit for a period of four months for the 
route Muzaffarpur to Lalganj, via Sara- 
iya, Ambara, Rewaghat, Mansurpur and 
Daudnagar. On the 22nd August, 1979, 
the Secretary of the North Bihar Re- 
gional Transport Authority, in his notes, 
recommended for the grant of the per- 
mit. On the 11th September, 1979, the 
Chairman of the Authority only put his 
signature and, thereafter the impugned 
permit (Annexure ‘3’) was issued on the 
15th November, 1979. 

3. Mr. Amla Kanta Choudhuri, learn- 
ed counsel appearing on behalf of the 
petitioner, has urged that the grant of 
the. permit does not conform -to Sec. 62 
of the Motor Vehicles Act at all, as no 
reason as to why .the temporary permit 
was required to be granted is mentioned 
in the order. Learned counsel has also 
submitted that the Chairman has simply 
signed the notes of the Secretary, even 
. without saying whether he approved or 

disapproved of the notes. The order, 
therefore, is apparently bad and cannot 
be sustained. Learned counsel has fur- 
ther submitted that the order does not 
mention the number of trips to be plied 
on this temporary permit on the route 
in question, on a large portion of which 
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the petitioner plies his stage carriage, on 
the basis of a permanent permit for the 
route Muzaffarpur to Rewaghat. Thus the 
grant of the impugned. permit unneces- 
sarily interferes with the other operators 
on the: route. 


4. Mr. K. N. Keshava, learned coun- 
sel appearing on behalf of respondent 
No. 2, has submitted that the . said re- 
spondent had earlier a permanent permit 
for the- route in question the renewal of 
which was wrongly rejected by an order 
dated the 18th October, 1978 (Annexure 
‘A’ to the | counter-affidavit), on the 
ground that 56 kilometres out of that 
route was nationalised, that is to say, 
beyond the permissible limit, whereas 
renewal to other operators was allowed. 
Learned counse] has submitted that it 
was because of the obvious mistake com- 
mitted by the AuthGrity that the Chair- 
man has granted the temporary permit, 
which was supported by the local Mem- 
ber of the Legislative Assembly and 
other people of the locality in view of 
the public need of the service, as . there 
was no stage carriage service available 
to the people, after the refusal of the re- 
newal of the stage carriage permit of re- 
spondent No. 2, which was very conveni- 
ent for the people for attending courts, 
etc. Mr. Keshava has also submitted that 
respondent No. 2 has filed an appeal be- 
fore the State Transport Appellate Tri- 
bunal against the order of refusal of his 
permanent stage carriage permit, which 
is likely to be decided soon. 


§. Having heard learned counsel for 
the parties, we are satisfied that the| - 
order for grant of the temporary stage 
carriage permit (Annexure ‘2’) suffers 
from the. lacuna pointed out by. Mr. 
Amla Kanta Choudhuri. The . Secretary, 


in his notes, has not pointed out as to 


under which clause of Section 82 of the 
Act the grant of temporary stage carri- 
age permit was sought for or was justi- 
fied, though some: relevant facts- have 
been mentioned in this regard. The 
Chairman also has simply signed ee 
low the notes of the This. 

hardly sufficient to show that he applied 
his mind in regard to the grant of the 
temporary permit. The matter in ques- 
tion, being quasi-judicial, could hardly 
be disposed of in the manner as, done -by 
the Chairman of the Transport Auth- 
ority. Under the circumstances, we have 
no alternative left, but to quash the 
order_of grant of ‘the temporary stage 
carriage permit, The authorities . should 


-> 
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be careful in this regard while | 
d. such 
dispose 
ce with 


ticular public need on which 
permits. are granted and should 
of such applications in acco 
law. $ 

6. In :the result, this appli 
allowed and order contained in 
‘2’ is quashed. In the circumst 
the case, there will no order as 


Petition allowed. . 
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Radha Krishna Prasad Singh and an- 
other, Petitioners v. The State Bihar 
and others, Respondents. 
f 1978, 


Civil Writ Jur. Case No. 4803 
D/- 7-2-1980. ; 
Bihar Land Reforms (Fixation 
ing Area and Acquisition of. 
Land) Act (12 of 1962), S. 32 (2) 


setting aside the order in questi 
remanding» the matter for fres 


if the Board feels any difficulty in decid- 
ing certain matters in dispute, it cer- 
tainly call for an enquiry report from 
the Collector and decide the matter him- 


self, But, by virtue of S. 32 (3) the power 
of remanding a certain matter for 4 fresh 
decision in accordance with law - not 
being curtailed. Therefore, the Bo of 


Revenue under S. 32 (2) can ce 
aside the order in question and 
the matter for a fresh consideratio 


Mohan, for Petitioners; 
Govt. Pleader No. 4, and Ram 
Bhagat, Jr. Counsel to Govt. 
No. 3, for Respondents. i 
_ ORDER:— In an application 
. Articles. 226 and 227 of the Constit 
these petitioners pray for quashing An- 
nexure 8, Annexure § contains dn order 
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anting- 
' [such permits and should specify par- . 


. cordance with law and evidence. 
against this order that these petitioners — 


passed by the Additional Member, Board 
of Revenue. 

. 2. By Annexure 8, the learned Addi- 
tional Member, Board of Revenue, was 
pleased to set aside the order of the Ad- 


ditional Collector and to remand the. 


same to him for a fresh disposal in ac- 
It is 


have moved this Court. 
3.. Learned counsel for the petitioners 
contends that the 


A. L R> 


learned Additional. 


Member, Board of Revenue, had no juris- __ 


diction to remand the matter after set- 
ting aside the order of the Additional 
Collector. We are unable to accept this 
contention. Annexure 6 contains the 
order of the Collector under the provi- 
sions of the Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of 


Surplus Land) Act, 1961 (hereinafter re- 


ferred to as ‘the Act’). These petitioners 
preferred an appeal under Section 30 of 
the Act to the Collector of the district. 
The Collector of the district in appeal 
upheld the order contained in Annexure 
6. In revision under Section 32 of. the 


Act, the learned Additional Member, 


Board of Revenue, set aside the orders 
contained in Annexures § and 7 and re- 
manded the whole matter to the Addition- 
al Collector (Collector under the Act) for 
a fresh decision in accordance with law. 
4. Learned counsel for the petitioners 


contends that after setting aside the 
orders in question, the learned Addi- 
tional Member, Board of Revenue, had 


no jurisdiction to remand the matter to 
the Additional Collector. In this connec- 
tion. he refers to the amended Section 32 
of the Act. Section 32 was amended by 
Bihar Act 22 of 1976. After amendment, 
the following Section 32 was inserted in 
place of the old section: 

“32. Revision to the Board of Reve- 
nue.— (1) A revision shall lie to the 
Board of Revenue from any appellate 
order passed by a Collector. - 

(2) When a reference is made to the 
Board of Revenue under Section 38 or a 
revision is filed under sub-section (1) of 
this section, the Board may, after hear- 
ing the parties, confirm, modify, or set 
aside the order. ; 
-.(3) The Board of Revenue may: of its 
own motion or on an application made to 


' it, call for from the Collector any docu- 


ment or record: in connection with any 
enquiry conducted’ by the Collector or 


may direct the Collector to institute, for ` 


the purpose of this section, an enquiry 


"= and to submit his findings.to the. Board.” `. 
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It is also relevant to quote the old provi- 
ee of Section 32 which runs as fol- 
_lows:— 


“32. Power of the Board of Revenue 
to call for proceedings:— The Board of 
Revenue may, at any time for the pur- 
_pose of satisfying itself as to the legality 
or propriety of any order by any auth- 
ority or officer under this Act or the 
rules made thereunder, call for and 
examine the record of any case pending 
before or disposed of by such authority 
or officer and may pass such order as it 
thinks fit: 


Provided that no order motni 
altering or setting aside any order made, 
by such authority or officer shall be pass- 


ed by the Board unless the parties con- 


cerned are given a reasonable opportun- 
ity of being heard.” 

5. Under the old provision, the Board 
of Revenue was authorised to call for 
and examine any record which is pend- 
ing for disposal before any authority 
below it..By the old provision, the re- 
visional authority could have passed any 
order which he would have thought fit 
and proper in the circumstances of the 
case. By virtue of the amendment by 
Bihar Act 22: of 1976, a revision petition 
before the Board of Revenue can be filed 
against any appellate order passed by 
the Collector. Under sub-section (2) of 
Section 32, the Board may, after hearing 
the parties, confirm, modify or set aside 
the order. In the present case, the Board 
set aside the order and remanded the 
case for fresh hearing in accordance with 
rlaw. In our opinion, such an order is 
covered by sub-section (2) of Section 32 
of the Act. Under sub-section (3) of 
amended Section 32 of the Act, the 
Board can direct the Collector to insti- 
tute an enquiry and submit his findings 
to the Board. 


6. Learned counsel for the petitioners 
contends that the Board had no jurisdic- 
tion to remand the matter after setting 
aside the orders in question. We are 
unable to accept his contention. The 
Board is authorised in law to set aside 
the orders in question under the amend- 
ed Section 32 (2) of the Act. After setting 
„aside the orders, the learned Additional 
‘Member was fully justified in remanding 
the matter for fresh consideration in ac- 
cordance with law. There is nothing in 
the section which prohibits the revisional 
authority not to remand the matter after 
setting aside the orders in question. 
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remanding the same. 
- accept this 


“and decide the matter himself. But, 


Pat. 17 


T. . Learned counsel for the petitioners 
contends that in view of amended Sec- 
tion 32 (3) of the Act,. the Board has 
no. jurisdiction to remand the matter. In 
other words, in view of amended Sec- 
tion 32 (3) of the Act, learned counsel for 
the petitioners contends that the Board 
has to decide the matter itself instead of 
We are unable to 
contention. By virtue of 
amended Section 32 (3) of the Act, the 
Board is also vested with the power to 
call for the enquiry report from the Col- 
lector in respect of certain matters, and 
it does not prohibit the Board to remand 
the matter after setting aside the orders 
in question. By virtue of sub-section (3) 
of Section 32 of the Act, if the Board 
feels any difficulty. in deciding certain 
matters in dispute, it can certainly call 
for an enquiry report from the Collector 
by 
virtue of sub-section (3) of Section 32, 
the .power of remanding a certain matter 
for a fresh decision in accordance with 
law is not being curtailed. We are, there- 
fore, of opinion that the Board of Rev- 
enue under sub-section (2) of Section 32 
can certainly set aside the order in ques- 
tion and remand the matter for a fresh 
consideration. In our opinion, the order 
of remand is a consequential order after 
setting aside the order in question. 

8. In the result, the petition is dis- 
missed and the order of the Board con- 
tained in Annexure 8 is upheld. The par- 


ties shall bear their own costs.. 


Petition dismissed, 
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Dr. (Miss) Aletta Grace Bell, Petitioner 
v, Dr. (Miss) S. Tirkey and another, Re- 


spondents. 

Civil Writ Jur, Case No. 3326 of 1979, 
D/- 17-7-1980. l 

Drugs and Cosmetics Act (23 of 


1840), Ss. 3 (Ð), 18 (c) — Drug and Cos- 
metic Rules 1945 — Rule 123 — Hospi- 
tais, if exempted from taking out licence 
for the manufacture and distribution of 
Intravenous injection drugs which they 
compound and dispense in. the hospital. 
Hospitals are not exempted frorn tak- 
ing out a licence if they manufacture 
drugs for distribution and not, for sale, 
Fare 3) 


iS/35/ Beas [SOKA 


_ Addl. Advocate-General and A, 








18 Pat, Aletta 
The definition of the term ' 


exhaustive and it cannot be that 
I, V. solution comes within mean- 
ing of drug. (Para 3) 

The relevant provisions of tha Act and 
Rule 123 read with Schedule clearly 
shows that licence is exemp for the 
purpose of sale and not for ibution. 


pital is charging price and m 
out of these solutions. 
Cases Referred : Chronological Paras 
AIR 1962 Bom 21 4 
= B. K, Banerjee and  Sachchidanand 
Choudhary, for Petitioner, R, Mehta, 
P, Singh, 
Jr. Counsel, for Respondents, 


P. S. SAHAY, J.:— The petitioner has 










Cosmetics Act (hereinafter ref 


drugs which they compound and 
in the hospital, 


are about two hundred beds in the 
pital, Intravenous Pen (he - 


tilled water are a to the patie: 
the hospital These solutions are 


person, On 2-5-1979, the Drug 
spector, Motihari, visited the Ta gital and 
sealed the Laboratory and took s 

standing from the petitioner thi 


hospital Thereafter, the petitioner 
fearnt that a First Information Report 
been lodged by the said ctor on 


6-5-1979, alleging offences under he Act 


the main ground being that the petitioner 
manufacturing the aforesaid drug 
without licence and without there being 
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proper facilities for the same, A numoer 
of officers of the Health Department had 
visited the hospital earlier but none of 
them complained about this and o ubi 
only Sri Anand Kumar Agrawal, Inspe 

tor of Drugs, when he visited the seal 
tal and lodged this case in order to 
harass the petitioner, In this connection, 
a written complaint was also filed against 


- the conduct of the aforesaid Inspector on 


6-6-1979; a copy of the same has been 
filed and marked Annexure-1, Respon- 
dent No, 1, by letter dated 19-9-1979, 
directed the petitioner to take licence 
under Section 18 (c) of the Act; a copy 
of the letter has been filed as Annexure-2, 
On 8-10-1979 the petitioner sent a letter 
informing respondent No, I the circum- 
stances under which the I. V. Solutions. 
were compounded and administered to 
the patients and for that no licence was 
necessary and the hospital was exempted 
and it was also prayed in the aforesaid 
letter that the direction to obtain licence 
should be withdrawn; a copy of the let- 
ter has been filed and marked as An- 
nexure-3, But unfortunately the peti- 
tioner did not receive any reply. Again 
On 23-10-1979, reminder was sent to re- 
spondent No, 1 which was also not ack- 
nowledged; a copy of the letter has been 
filed and marked as Annexure-4, Being 
aggrieved by the letter as contained in 
Annexure-2 the petitioner has moved 
this Court under Articles 226 and 227 of 
the Constitution of India, 


-3. Learned Counsel appearing for thé 


. -petitioner has contended that the peti- 


tioner’s hospital is not a manufacturer 
as defined under Section 3 (f) of the Ac® 
and, therefore, it was not necessary to 
obtain licence. Secondly it has been con- 
tended that under Rule 123 of the Drugs 
and Cosmetics Rules framed under the 
Act certain establishments have been ex- 
empted from the operation of the Act 
and the petitioner also was entitled to 
that benefit. Learned. Additional Advo- 
eate General, appearing on behalf of the 
State, has contended that there is no dis- 
pute that the hospital of the petitioner 
has been manufacturing drugs and it is 
necessary to obtain licence and such es- 
tablishments are not entitled to any ex- 
emptions, Counter-affidavit has b 

filed on behalf of respondent No. 1, which 
has been sworn by Sri Anand ‘Kumar 
Agrawal, Inspector of Drugs, who had 
reported the matter fo the authorities, on 
which it has been ordered that the hos- 
pital has to obtain a licence under the 
Act. It has also been stated that a-num: 
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ber of complaints had been received that 
the L. V. solution, which was prepared by 
Ahe petitioner’s hospital, was of sub-stand- 
“ard quality, It has also been stated that 
On report that the solutions, which ara 
manufactured were sub-standard, they 
were actually seized and sent for che- 
mical analysis, It has also been stated 
that the hospital has been 

Rs. 7/- per bottle for the solution of five 
hundred milliliters and thus hospital has 
been making a profit out of it, Reply to 
the counter-affidavit has also been filed 
in which it has been stated on behalf of 
the hospital that the I, V, Solutions are 
supplied to the patients on payment of 
Rs. 7/- per bottle which is the actual 
cost and it is the service charge and no 
¿profit is made out of it though in market 
it is priced as Rs, 9.40, Paise per bottle, 


4, In order to appreciate the submis« 
sion made at the Bar it will be necessary 
fo refer to the various provisions of the 
Act. Manufacture and also of certain 
drugs are prohibited without licence and 
Section 18 runs thus ¢ 


“18. Prohibition of manufacture and 
sale of certain drugs—From such date as 
may be fixed by the State Government 
by notification in the official Gazette in 
this behalf, no person shall himself or by 
any, other persons on his behalf.......ss00 


18 (c) requires licence and is as fol- 
lows 


“Manufacture for sale, or sale or stock 
. or exhibit for sale, or 

(or cosmetic), except under, and in 
accordance with the conditions of a 
licence issued for such purpose under this 
chapter : 

Provided that nothing in this section 
shall apply to the manufacture, subject 
to prescribed conditions, of small quanti~ 
ties of any drug for the purpose of ex- 
amination, test or analysis s! 


Provided further that the Central Gov~: 


ernment may, after consultation with the 
Board, by notification in the official Gaz- 
ette, permit, subject to any conditions 
specified in the notification, the manu- 
paip for sale, sale or distribution of 


y drug or class of drugs not being of 
A andard quality.” 


Manufacture has been defined under 
ae wee a 
any drug (or cosmetic) includes any pro- 
cess or part of a process for making, al» 
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distribute any . 


‘Manufacture’ in relation to - 
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tering, ornamenting, finishing, packing, 
labelling, breaking up or otherwise treat- 
ing or adopting any drug (or cosmetic} 
with a view to its sale and distribution 
but does not include the compounding or 
dispensing (of any drug, or the packing 
of any drug or cosmetic in the ordinary 
course of retail business: and ‘to manu- 
facture’ shall be construed accordingly.)” 
Under Sections 6 (2), 12 and 33 of the Act 
Drugs and Cosmetics Rules, 1945 has 
been framed, Rule 76 deals with the 
form of licence to manufacture drugs 
specified in Schedules C and C (1) and 
conditions for the grant or renewal of 
such licence, Form No, 28, which is 
under the aforesaid Rule, is Hcence to 
manufacture for sale of drugs specified 
in Schedules C F and C (1). L V. Solu- 
tions are mentioned in Schedules C, R, 
of the Rules and item No, 12 is as fol- 
lows : 


“any other preparation which is meant 
for parenteral administration as such or 
after being made up with a solvent or 
medium or any other sterile product and 
Which, sesse» 

(a) requires to be stored in a refrigera- 
tor; or 

(b) does not require to be stored in a 
refrigerator,” 

Rule 123, on which reliance has been 
placed by the learned counsel for the 
petitioner, runs as follows : 


“123, The drugs specified in Schedule 
K shall be exempted from the provisions 
of Chapter IV of the Act and the Rules 
made thereunder to the extent and sub- 
ject to the conditions specified in that 
Schedule,” 


Schedule K which in under Rule 123 
and we are concerned with item No, 5 
and this runs as follows 4 


(See Item No, 5 on next page) 


Relying on the above provision learned 
Counsel for the petitioner has contended 
that the hospital of the petitioner is ex- 
emptied and he is not to obtain licence, 
In this connection it will be necessary to 
refer to Chapter IV which deals with 
manufacture, sale and distribution of 
drugs but the exemption under Schedule 
K, which has been referred to, is only 
for a licence for sale, It has been rightly 
contended by Jearned Additional 
Advoca 


pted from taking licence for sale 
but has to take licence because it has 
been manufacturing drugs for the pur- 
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Class of Drugs 


“5A. Drugs supplied by a hospital 
or dispensary maintained or support- 
ed by Government or local body or 
by charity or voluntary subs 


pri ption, 
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Extent and Conditions of the Exemp- 
on, 


The Provisions of Chapter IV of the 
Act and the Rules thereunder which 
require them to be covered by a sale 
licence, subject to the following con- 
ditions; 

(1) the dispensing and supply of 
drugs shall be carried out by or 
under the supervision of a qualified 
person} 

(2) the premise, where drugs are 
supplied or stocked shall be open to 
inspection by an Inspector appointed 
under the Drugs and Cosmetics Act 
who can, if Berean take samples 
for test; 7 
(3) the drugs shall be stored under 
proper storage conditions”, 





se of distribution. The word ‘distriou- 
ion’ has not (been). defined under the 
Act. According to Chambers ctionary 


means delivery of something sever 
al persons. In Webster's ctionary . 
several meanings. have been n: (1) 












to divide among several or many; to 
-deal out a portion or allot; (2)| spread 
out so as to cover a 
(3) to divide or separate especi liy into 
classes, orders, kinds or species ito clas- 
sify, assort, as specimen letters 
most the same meaning has to 


o 
: 


ing to Lexicon of Law ‘distribut 
the act of spreading of goods ywhera 
by whatever means that may be 
ed. From the facts mentione 
application and also in the 
davit it is clear that I. V, Soluti 
is manufactured in the hospital, 
distributed among the patients, O 
tention has been drawn to a dec 


State v. Nathumal Damumal ( 
Bom 21) where the word ‘di 
has been interpreted while 


Drugs 
launched 
in course of trial at Nasik that the pur- 
chase was made at Calcutta and,| there- 
fore, the Court at Nasik had no j 


urisdic~ 
tion, H was held that the word ‘distri : 


bute’ was wide enough to include the 
repose of goods at Nasik even though the 
sale was completed at Calcutta, It was, 
further, held that the process of distri- 
bution started at Calcutta and ended at 
Nasik, Thus from the various provisions 
of the Act, referred to above, and after 
going through Schedule K and Chap- 
ter IV of the Act, I am of the opinion 
that the petitioner’s hospital can claim 
exemption under Rule 23 from obtain- 
ing licence for sale and there is nothing 
in Schedule K to show that they are ex- 
‘empted from obtaining licence for the 
‘distribution of drugs which they manu- 
facture, The definition of the term 
‘drug’ is not exhaustive and it cannot be 
disputed that I. V. Solutions, which is 
the subject matter of controversy in this 
application, comes within the ` meaning 
of drug. Drug has been defined under 
Section 3 (b} which runs as follows ¢ . 


“3 (b). ‘Drug’ includes (1) all medicines 
for internal “or external use of humsn 
beings or animals and all substances in- 
tended to be used for or (in the diagno- 
sis treatment), mitigation, or prevention 
of disease in human beings or animals; | 


(ii) Such substances (other than food) 
intended to affect the structure or an: 
function of the human body or intend 
to be used for the destruction of (vermin) 
or insects which cause disease in human 
beings: or animals, as may be specified | 
from time to time by the Central Gov- 
ernment by notification im the official 
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The solutions which are manufactured 
and distributed, are sensitive drugs and 
tor that purpose competent persons are 
Tto be employed, and under their supervi- 
sion those drugs are manufactured, The 
preamble of the Act says ; 


“Whereas it is expedient to regulate 
the import, manufacture, distribution and 
sale of drugs and cosmetics”, 


and it is with that object in view that 
licence has to be obtained. A number of 
conditions have been imposed on the 
manufacturers under Rule 78 and they 
are enumerated from 78 (a) to 78 (m), the 
sole purpose of which is to ensure that 
standard drugs are manufactured under 
the control of the licensing authority and 
_ those drugs are ultimately sold or dis- 
" tributed among the patients. Learned 
Additional Advocate General has drawn 
our attention to other provisions also 
relating to seizure and prosecution of 
those licensees whose drugs are found 
to be of sub-standard quality on analysis 
but it is not necessary to refer to them 
m this regard. Form 28, no doubt, only 
speaks of manufacture for sale of drugs 
specified in Schs, C and C (1) and word 
‘distribution’ does not find place as urged 
on behalf of the petitioner. There is no 
doubt that it is not happily worded but 
reading the provisions of the Act and 
Rules framed. thereunder it is manifest 
that it is a mere omission, Chapter IV, 
‘which have been discussed earlier, noi 


only deals with manufacture for sale but — 


also distribution of drugs. Our aftention 
has been drawn by the learned addi- 
=tional Advocate General to Craise on 
Interpretation of Statutes with particular 
reference to Heydon’s case in which it 
has been held that while contruing Sta- 
tute in general four things have to bs 
seen and considered, 

1. What was the common law before 
making of the Act, 

2. What was the mischief and defect 
for which the common law did not pro- 
vide. 

3. What remedy the Parliament hath 


resolved and appointed to cure the dis» 


ease of the commonwealth. - 

4. The true reason of remedy and on 
<a careful constructionn of those provisions 
the Court should come to the ultimate 
conclusion, _ 

Similar observation .are also to be 
found in Maxwell’s Interpretation of 
Statute (12th Edition) and Bindra’s Inter- 
pretation of Statutes at Page 452. In my 
epinion, these rules of interpretation are 


Barbigha Cold‘ Storage Co, v. National. Insurance Co, 
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not very relevant for the decision of the 
instant case because there is no’ ambi- 
guity at all. The relevant provisions of 
the Act and Rule 123 read with Sche- 
dule K clearly shows that licance is ex- 
empted for the purpose of sale and not 
for distribution. It is wholly immaterial 
whether ‘the hospital is charging price 
and making profit out of those solutions. 
Thus, on a careful consideration of the 
provisions J am of the opinion that the 
petitioner’s hospital has to obtain licence 
under Sec, 18 (c) of the Act, No doubt 
the hospital in question has been serv- 
ing the people of the area and I am sure 
that it will continue to do so even after 
obtaining licence, There should not be 
any apprehension by the petitioner that 
there will be undue harassment and in- 
terference by the officers of the Health. 
Department. In that case it will, always, 
be open to the petitioner to make repre- 
sentations before the authorities con- 
cerned who, I am sure, will certainiy 
look into the matter without any pre- 
judice, The application is, accordingly, 
dismissed, but in the circumstances of 
a la there will be no order as to 
c 


K. B. N. SINGH, C. J.:— I agree. 
Application dismissed, 
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M/s. Barbigha Cold Storage Co. (P) 
Ltd., Petitioner v, National Jnsurance 
Co, Ltd. and another, Opposite Party, 

Civil Revn, No, 2202 of 1979, D/- 1-7- 
1980.*. 


Insurance Act (4 of 1938), Section 44 — 
Suit by policy holder — Jurisdiction of 
Court — Insurance contract prescribing 
particular Court as forum ~ Court of 
competent jurisdiction can entertain suit 
despite contrary provision in contract, 


Where a policy holder filed an appli- 
cation against the Insurance Co., having 
its head office at Calcutta, in the Court 
of Patna, Court of competent jurisdiction, 
for purpose of settlement of dispute 
arising out of Insurance Contract, it could 
not be said that the Court in which the 
suit was filed had no jurisdiction because 
the agreement between the parties embo- 


*Against order of Abinashi Saran, Sub. J., 
1st. Court, Patna, D/- 16-11-1979. 
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22 Pat. Barbigha Cold : 
died in the Insurance Contract, forum had 
been restricted only to the Civil Court 
at Calcutta, (Case law. discussed . 
(Paras § 11, 12) 
The holder of a policy of insurance is 


entitled to receive payment in India and 
to sue for relief in respect of the policy 
in any Court of competent jurisdiction 
in India even if there is any agreement 
for filing a suit at certain plac 2 under 
Section 46. (Paras 8, 11, 12) 
Cases . Referred : Chronologics Paras 
AIR 1978 Guj 46 9 
AIR 1971 SC 740 8 
1968 AC 58: (1967) 3 WLR 932: ser 2 
All ER 1197 Beswick v, Beswici 13 
AIR 1965 SC 1839 13 
ATR 1958 SC 353 13 
1912 AC 305: 81 LJ KB 616: 96 JP 201 
Leach v, Rex 13 
R. K. Varma and Miss Ranjit S 


for Petitioner; K, D, Chatterjee 
Narendra Prasad, for Opposite. a 
CHOUDHARY SIA SARAN SINHA, J. 
The point involved in this civil revi- 
sion, referred to a Division Bench by a 


learned single Judge of this Co is a 


short and simple one, 


2. The petitioner, a Cold | Storage 
Company Private Ltd, existing|in the 
district of Monghyr, entered into a con 
tract of insurance with the National In- 
surance Co, Ltd., (Opposite Party No, 1), 
Opposite party No, 1-has its head offica 


at Calcutta but it has different units, 
one of them "GE Patna, opposite 
party No, 2. Undisputedly, tk both 
und business of insurance in 
India and are not foreign Insurance Cora- 
pany, 

3. An insurance agreement was En» 


tered between the parties sometime in 
the year 1974, Undisputedly, both the 
Civil Courts at Calcutta as also at Patna 
were Courts of competent jurisdiction for 
the purpose of settlement of disputes aris- 
ing out of the insurance contract; A dis- 
pute did arise between the 


site pe challenged the Ea 


_ tertain a 
that as ent between t 
ties, -as eal ed in the insu 
tract, forum had been restricted 
the Civil Court at Calcutta. 

tion raised by the opposite 





Co. v, National Insurance Co, 
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wetghed with the Subordinate Judge, 
Patna, and he dismissed the petition filed 
by the petitioner returning the miscel- me 
laneous petition to it for presentation 
before. a competent Court of jurisdiction, 
It is this order of the Subordinate Judge, 
which is under challenge before this 
Court in this civil revision, 


4, It is undisputed that the Insurance 
Act, 1938, (hereinafter referred to as 
‘the Act’) will apply to the parties in 
the instant case, ection 46 of the Act 
in clear and unambiguous terms provides 
as follows :— 


“The holder of a policy of insurance 
issued by an insurer in respect of insur- 
ance business transacted in India after 
the commencement of this Act shall 
have the right, notwithstanding anything 
to the contrary contained in the policy 

or in any agreement relating thereto, to 
aa payment in India of any sum 
secured thereby and to sue for any re- 
lief in respect of the policy in any Court 
of competent furisdiction in India; and 
if the suit is brought in India 
any question of law arising in connection 
with any such policy shall be determined 
according to the law in force in India”, 
In view of this statutory provision in 
Section 46 of the Act, any agreement 
between the parties restricting the forum 
only to the Calcutta Court cannot but 
be regarded as bad in law, Unfortuna-~ 
tely, attention of the Court below does 
not appear to have been drawn to tha 
provisions of Section 46 of the Act, 


5. Mr, K, D. Chatterjee, learned cours==> 
se] for the opposite party, however, con- 
tended that Section 46 was intended to 
apply only to a foreign Insurance Com- 
pany and not to an Insurance Company 
having its origin and business in India, 
To support his contention Mr, Chatter. 
fee laid emphasis on the terms “in India" 
occurring at more than one places in 
Section 46 of the Act. It is difficult to 
accept this contention of Mr, Chatterjee, 
Section 2 (9) of the Act defines ‘insurer’, 
It consists of two parts: While one part 
includes an Insurance Company of Indian 
origin, the other part is wide enough to . 
embrace even a foreign Insurance Com-+ 

functioning in the manner laidY 
down therein, Section 46 of the Act re- 
fers to the term ‘insurer’ as defined in 
Section 2 (9) of the Act and this being 
the position and the purpose for which 
Section 46 of the Act was enacted, the 
Parliament might have thought it neces- 
sary to emphasise the words “in India” 


1981 
in Section 48 in the manner it has been 
done. 


» 6. Referring to certain paragraphs of 
Maxwell on the Interpretation of Statu- 
tes, Mr, K, D, Chatterjee contended that 
the words used in Section 46 of the Act 
have to be construed in the context . of 
the Subject and the Object of that Section, 
I have given my anxious consideration to 


the words used in Section 46 of the Act. 


and considering the clear and wunambi- 
fuous terms thereof I am of the view 
that Section 46 was intended to apply 
even to the Insurance Company as the 
opposite party. The Legislature, it 
should ordinarily be presumed, ec 
what they have actually expressed, The 
object of all interpretation is to discover 
-the intention of Parliament but the in- 
tention ‘of Parliament must be deduced 
from the language used, for ‘it is well 
accepted that the beliefs and assumptions 
of those who frame Acts of Parliament, 
cannot make the law. Rules of interpre- 
tation, strictly speaking, cannot be of 
much assistance where the language 
used is clear and unambiguous capable 
of only one meaning so as to indicate 
the clear intention of the maker of the 
Taw, It is true that where the language 
used is susceptible of two meanings ond 
is entitled to Ioak to the subject as also 
the object of the legislature but, as 
stated above, the position in the instant 
ease is different. The Insurance Act was 
enacted to consolidate and amend law 
relating to the business of insurance, 
Obviously, the purpose of this legislation, 
inter alia, was to benefit both the insur- 
*er and the insured and in appropriate 
circumstances to assist the insured in 
seeking relief for the amounts he is en- 
titled. There is no merit in the conten= 
tion of Mr, Chatterjee, 


7. Referring to the decision of the 
Supreme Court in Hakam Singh v, Gam- 
mon (India) Ltd, (AIR 1971 SC 1740) Sri 
Chatterjee also submitted that if several 
Courts had jurisdiction, by agreement 
between the parties the jurisdiction can 
be limited to one of such Courts, His 
contention was that this being the gen- 
eral Jaw, it cannot be the intention be- 
hind Section 46 fo undo the above gen- 
ral law. In support of his contention 
Mr, Chatterjee referred to certain deci- 
sions but as the facts of all these cases 
are different from the facts of the in= 
stant case, I consider it unnecessary to 
discuss the details of these cases, 

8 Mr, Verma, learned counsel for the 
petitioner, contended that while the da; 
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cision of the Supreme Court in AIR 1971 
SC 740 (supra) laid down the general 
law, Section 46 laid down the special 
provision to regulate the relationship 
between the insured and the insurer 
under the Act and this being the position, 
even if Section 46, meant for applicability 
to a particular kind of contract, trans 
gressed on the general law, its provi- 
sions shall stand good and valid if the 


_maker of the law so intended, The terms 


“notwithstanding anything to the con- 
trary contained in the policy orin any 
agreement relating thereto” in 
S, 46 of the Act lead to irresistible con~ 
clusion that the intention was that the 
benevolent provision of S, 46 of the 


‘Act was to prevail over the terms of the 


contract, terms of the policy and the 
agreement, if any, to the contrary, This 
being the position, the second conten- 
tion raised by Mr, Chatterjee too has 
substance and it must fail, 


9. Mr. Verma, learned counsel for 
the petitioner, relied on a decision in 
Isaqmahmad MHabibiji v, The United 
India Fire and General Insurance Co, 
(Ltd.j. Hyderabad, (AIR 1978 Guj 46) 
which supports tha view that I have 
taken above, 


10. The result is that the impugned 
Order No, 34 dated 15-11-1979 of the 
learned Subordinate Judge, Patna, is 
set aside and it is directed that he shall 
proceed to dispose of the miscellaneous 
petition filed by the petitioner in ac- 
cordance with law, assuming jurisdiction 


allowed accordingly but in the facts and 
circumstances of the case there shall be 
no order as to ets 


B. P. JHA, J.:~ 1f, I agree with my 
Tearned Brother, By virtue of Sec. 46 
of the Insuranca Act, 1938, the holder 
of a policy of a marine insurance, shall 
have two righfs, ERRA (i) to receive 


payment in India and (iij fo sue for any 


any Court of competent 
India, These two rights have been con- 
ferred on the holder of tha policy of an 
insurance issued by an Insurer in re- 
spect of the insurance business transact- 
ed in India, Section 46 is a non obstante 
clause, A fo non obstante clause 
the holder of a policy insurance is en- 
titled to receive payment in India and 


` to sue for relief in respect of the policy 


in any Court of competen? jurisdiction 
in India in spite of any. agreement of 


24 Pat, 


y statement ‘contairiéd in policy 

the contrary. The holder of a policy 
of insurance is entitled to avail these 
two rights, In the present case, the 
petitioner could have brought a suit be- 
fore the Calcutta Civil Courts on the 
basis of the conditions laid down in the 
policy. It is on the basis of the agree- 
ment made in the policy that the trial 
Judge held that the Calcutta Civil Court 
has jurisdiction in this matter, | Unfor- 
tunately, Section 46 of the Insuranca 
Act was not placed before the trial 
Judge. It is for this reason that this 
mistake has been committed by the trial 


Court, 


: 
12. On a perusal of Section 46 of the 
ct it is clear that even if there is any 
agreement for filing a suit at a| certain 
lace, a policy holder is entitled to file 
a suit before any Court of India ha cp 
competent jurisdiction. It is conced 
by Mr. K, D. Chatterjee, learned| counsel 
for the. opposite party, that both the 
Calcutta and Patna Civil Courts have 
furisdiction to entertain such suit. In 
this view of the matter, the Patna Civil 
Court is entitled to try the suit i 
tion. This section 
insurer . who transacts its b 
my opinion, it does not only 
foreign insurer companies, 


18. Certain decisions have 
by learned counsel for the respondents 
which have no nexus with the facts and 
law of this case. We have noj| dispute 
with the principles laid down im those 
cases, These decisions were! cited, 
namely (1) Workmen of Dimakuchi Tea 
Estate v. Management of. Dimakuchi Tea 
Estate (AIR 1958 SC 353), (2) Leach v. 
“Rex (1912 AC. 305), (3) Sheikh Gulfan V. 
Sanat Kumar G (AIR 1965 SC 
1839) and (4) Beswick v. Beswi (1988 
AC 58). In the first. case their Lord- 
ships were discussing the meaning of 
words “any person” occurring in Sec- 
tion 2 (k) of the Industrial Disputes Act, 
1947. In the second case the Hon'ble 
Members of the House of Lords were 
discussing as to whether a wife |can be 
compelled to give evidence against her 
husband or not. In the third case, their 
Lordships of the Supreme Court held 


further held that the words should be 
interpreted in the context of the! subject 
matter of the Statute. In the fourth 
case it was held that the widow was not 
entitled te enforce her obligation jin her 


, Baidyanath ‘Prasad v., State 


been cited 


-ALR 
personal capacity but in her capacity as 
an administratrix. 


14, In this ieeunialenpe. none of thesa ., 
decisions apply. 


15. In the result, the petition is al- 
lowed but there will will be no order as to 


costs, © 
Revision allowed. 
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Baidyanath Prasad Mishra and others, 
Petitioners v. The State of Bihar and 
others, Respondents. 

Civil Writ Jur, Case No. 184 of 1980, 
D/- 21-5-1980, 

Hindu Succession Act (30 of 1956), 
Section § -—~ Determination of ceiling 
area —- Partition on death of a Copar- 
ceénér —- Certain land allotted to widow 
=- Separate returns filed by widow and 
other coparcener under Ceiling Act — 
Authorities cannot reject returns on 
ground that memorandum of partition 
was not registered — Notional partition 
under Section 6 cannot be invoked. 


There was partition in the Joint Hindu 
Family on the death of a coparcener and 
26 bighas out of 111 bighas of the family 
land was allotted to the widow of the 
deceased copracener. The widow and 
the brother of the deceased coparacenér 
filed returns separately which were re- 
jected by the Ceiling Authorities.on the 
ground that the memorandum of parti- 
tion was not a registe 
further the Ceiling Authorities by notional 
partition under Section 6 of the Hindu 
Succession Act held that the widow was 
having half-share of the land. 


Held that the order of rejection was 
ilegal. (Paras 2, 4A, 6) 
_ It is settled law that a memoran- 
dum of partition, if it does not 
itself partition the properties and is 
a mere memorandum of partition already 
made does not require registration under 
Section 17 of the Registration Act. 

(Paras 2, 4A) 


Further, the notional partition or par- 
tition by fiction under Section 6 of tha 
Hindu Succession Act could come into 
play only when there was no evidence 
of actual partition by agreement or of 
any family arrangement, Therefore the 
ceiling authorities could not be poner) 


IX/KX/F262/80/SAD/MVJ 


red document and. 


`` 
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partition hold that the widow. was hav- 
ing half share in the land . when there 
was already a. partition, (Para 8) 

Lakshman Saran Sinha, . Bhupendra 
Narain Sinha and Shailendra Prasad 
Mishra, for Petitioners’; Angad Ojha, 
Govt, Pleader I, with K. K, Tewari, Jr. 
Counsel to Govt. Pleader-I, for Respon- 
dents. 

B. P. JHA, J.:— In an application under 
Articles 226 and 227 of the Constitution 
of India these petitioners pray for quash-~ 
ing Annexures 1, 2 and 3, Annexures 1, 
2 and 3 contain orders passed by the 
Revenue Authorities under the provi- 
sions of Bihar Land Reforms (Fixation 
of Ceiling Area and Acquisition of Sur- 
plus Land) Act, 1961. 

2. Two land ceiling cases were initi- 
ated by the ceiling -authorities — one 
against Baidyanath Prasad Mishra and 
another against Srimati Ram Sakhi Mish- 
rain, One Raghubans Prasad Mishra had 
two sons namely, 
Mishra and Vishwanath Prasad Mishra. 
Smt, Ramsakhi Mishrain is the widow 


of Vishwanath Prasad Mishra. Vish- 


w 


wanath Prasad Mishra died in 1967. 
After his death there. was a partition in 
the joint family property in the year 
1968.. The total area ed by the 
joint family was 111 bighas and odd. Out 
of that Smt. Ramshakhi Mishrain was al- 
lotted 26 bighas and odd and the rest 
was allotted to the family of Baidyanath 
Prasad Mishra. It is on the basis of partition 
separate returns were filed by Baidya-~ 
nath Prasad Mishra and Smt, Ramshakhi 
Mishrain. Smt. Ramshakhi Mishrain filed 
return under Section 8 (1) of the Act in 
respect of 26 bighas and odd, The An- 
chal Adhikari also submitted a verifica- 
tion report as contained in Annexure 4, 
It is clear on the basis of paragraph 9 of 
the verification report that Smt. Ram- 
sakhi Mishrain is in possession of 26 bi- 
ghas 13 kathas 11-1/2 dbhurs, It is also 
clear from the record that. she filed a re- 
turn for -26 bighas 13 kathas and odd 
dhurs before the ceiling authorities. The 
eturn was not accepted on the ground 
hat the memorandum of partition was 
ot a registered document, It ‘is a settled 
law that memorandum of partition is not 
equired to be registered under the Re- 


istration Act. Partition can be made 


rally also. I am, therefore, of the opin- 

ion that the authorities below have erred 
law in holding that memorandum re- 

uires registration. ' 

- 3. On a perusal of the record it ap- 

pears that there. is no material on the re- 
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cord.to hold that she was in possession 
of about 49 acres and odd (55 bighas), 
The ceiling. authorities are of the opinion 
that she is in possession of 49 acres and 


odd on the basis of notional partition. 


The authorities below held that after the 
death of Raghubans Prasad Mishra, 
Baidyanath Prasad Mishra would be en~ 
titled to half share and Vishwanath Pra- 
sad Mishra would be entitled to haif 
share in the disputed property. The auth- 
orities are also of the opinion that the 
widow of Vishwanath Prasad Mishra 
after the death of Vishwanath Prasad 
Mishra would be entitled to half share, 
Notional partition is. unknown in Hindu 
Law. In Ceiling “Act notional partition is 
done in the case of an undivided family. 
There is nothing on the record to sug- 
gest that the family consisting of Baidya- 
nath Prasad Mishra and Smt. Ramsakhi 
Mishrain was a joint family. On the 
other hand the report of- the Anchal - 
Adhikari as contained in Annexure-4 
suggests that Smt. Ramsakhi Mishrain 
was in possession of 26 bighas and odd. 
This fact supports the case of the peti- 
tioners that Smt. Ramsakhi Mishrain 
was allotted 26 bighas and odd in a parti- 
tion which was made in 1968, By issue 
of two different notices for submitting 
returns it is clear that the ceiling auth- 
orities were of opinion that there is a 
partition in the family, Had it been a 
joint family the notice would have been 
issued in the name of Baidyanath Pra- 
sad Mishra only being the karta of the 
family. On a perusal of Annexure-3 it is 
clear that the names of Baidyanath Pra- 
sad Mishra and Smt. Ramsakhi Mishrain 
appeared on the top of the ordersheet. 
The ceiling authority dropped the pro- 
ceeding so far as Baidyanath Prasad 
Mishra is concerned. Whereas in the case 
of Smt, Ramsakhi Mishrain only one unit 
has been granted to her, After deduct- 
ing 30 acres the balance of the land was 
declared as surplus land in the case of 
Smt, Ramsakhi Mishrain. This has been 
done on the basis of the notional parti- 
tion. According to the ceiling authority if 
there would have been a partition 
Baidyanath Prasad Mishra would have 
got 55 acres and odd and Vishwa- 
nath Prasad’ Mishra would have 
got 55 acres and odd. There is no mate- 
rial on the record to hold that the family 
consists of Baidyanath Prasad Mishra and 
Smt. Ramsakhi Mishrain remained joint 
even after 1968. 
evidence to the effect that the parties 


were still Joint on the date on which the 


The State also led no __. 
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order contained in Annexure-3 pass- 


ed by the Land Reforms Deputy | 
Tector, In absence of being a J 


the ceiling authority had no au ty in 
law to make a notional partition to which 
Smt. Ramsakhi Mishrain was entitled to 
a share in the ancestral prope This 


point’ can be decided’ only by the Civil 
Court. If there is a dispute as to whe- 
ther Smt. Ramsakhi Mishrain will be en- 
titled to 65 bighas and odd or not, the 


Civil Court can. decide this me and 
not the ceiling authority, The | ceiling 
authorities have not been empowered to 


deal with the partition matter ` between 
the parties, The Court can deal with the 
- partition matter or the Consolidation 


Authority can deal with it, I am, there« 
fore, of the opinion, on the basis of the 
allegation ‘made by Smt, Ramsakit 
Mishrain as well as on the basis of tha 
report of the Anchal Adhikari as con- 


tained in Annexure-4 that Ramsakh 

Mishrain was in possession of 26 bighas 
and odd which she got on the basis of 
memorandum of partition made in 1968, 
I, therefore, in view of this error of law 
committed by the ceiling authorities re- 
mand the matter fo the Land Reforms 
Deputy -Collector and direct him |to pass 
a fresh order on the basis of the mate- 
. rials on the record, The State all ba 










session of 55 bighas and odd. If 
fails to lead any evidence or no 
is brought on the record in this 
tion then the ceiling authority is 


quashed and the case is remi 


Land Reforms Deputy Collector for fresh 
decision in accordance with law ise 
suing fresh notices to the parti The 
parties shall bear their own 
CHAUDHARY SIA SARAN SINHA, 


J.:— 4-A, I agree to the order proposed 
by my learned brother that the/ matter 
should go back to the authorities con- 
cerned on remand for fresh considera 
tion, Keeping in view, inter alia, the ob- 
servations of my learned brother] that a 
memorandum of partition Ìf it di 8 not 
‘itself partition the properties and is a 
mere memorandum of the partition al- 
ready made does not require regi 
5. Shri Angad Ojha relying 
of the Hindu Succession Act veh 
contended that the interest of 5 


Baidyanath| Prasad v, State 


A.L R 


dent No, 8 Smt Ramsakhi Mishrain 
should in fact and in law be deemed to 
be half in the joint family properties 

which undoubtedly consisted of 111 bi- ™ 
ghas and odd. Shri Ojha went so far as 
to contend that even if the widow of the 
deceased coparcener and the brother of 
the deceased coparcener make an ami- 


_ cable partition and in that partition the 


widow of the deceased coparcener is al- 
Totted something less, such partition 
ae be deemed to be npr in view 

the provision of Sec, 6 of the Hindu 
ease Act, 


6. Section 6 of the Hindu Succession 
Act lays down, inter alia, that when a 
Hindu male dies after the commence- 
ment of this Act having at the time of 


his death an interest in a Mitakshara co- * 


parcenary property, his interest in the 
property shall devolve by survivorship 
upon the surviving members of the co- 
parcenary and not in accordance with 
this Act, Then follows the proviso which 
states, inter alia, that if the deceased 
had left him surviving a female relative 
specified in class I of the schedule, which 
includes a widow, the interest of the de- 
ceased shall devolve by testamentary or 
intestate succession, as the case may ba, 
under this Act and not by survivorship, 
Explanation (1) fo Section 6 states, inter 
alia, that for the purpose of this section, 
interest of a Hindu Mitakshara coparo- 
ener shall be deemed to be the share in 
the property that would have been allot- 
ted to him if partition of the property 
had taken place immediately before his 
death, irrespective of whether he was . 
entitled fo claim partition or not, This ` 
explanation defines the “tha 
interest of the deceased in the Mite 
akshara coparcenary property” and m= 
corporates into the subject the en 
of a notional partition, This notional 
partition is for the purpose of enabling 
succession fo and computation of an inter- 
est which was otherwise liable fo devolve 
It cannot be disputed 
persons entitled to partition can 
partition the joint family property dy 
agreement, The well recognised principle 
of Hindu Law regarding family arrange- 
ment is also there, Question is whether 


it was the intention behind Section 6 of-,: 


the Hindu Succession Act fo defeat the ” 
actual partition, if any, made between 
the widow of the deceased coparcener 
and the other coparceners or the family 
arrangement entered into in a bona fide 
manner and for .the interest of the 
family, As tha opening words of Expla: 


1981 .. 


Act itself suggest this explana- 
tion is limited ‘for the purpose of this 
~ section only’, The explanation: introduces 
a notional partition or what may be said 
in other terms a partition by fiction, 
Such notional partition or a partition by 
fiction can come into play only when 
there is no evidence of actual partition 
by agreement or of any family arrange- 
ment, Circumstances may arise where 
the widow of a deceased coparcener in 
order to purchase peace may enter into 
an amicable partition by agreement, Cir- 
cumstances may also arise where it may 


be the interest of the widow of deceased — 


coparcener herself to enter into the 
family arrangement, Was it the intention 
of the Parliament to deprive the widow 
of these benefits, Obviously the main 
purpose behind the Act being the bene- 
fit to the widow, the reply would be in 
the negative, This being the position if 


is not possible to accept the contention | 


of Shri Ojha, 


7. The reasons why the widow Smt 
Ramsakhi Mishrain to rest con= 
tent with only 26 bighas of land though 
notionally she was entitled to 55 bighas 
are stated in paragraph 21 of the appli- 
cation, namely, the valuation of the land 
allotted and the indebtedness of the 
family to a huge amount of Ra, 22,000/~ 
which indebtedness remained fastened on 
the shoulders of Baidyanath Prasad 
Mishra alone, No counter affidavit has 
been filed on behalf of the respondents 
to deny the assertions made. in para- 


* graph 21 of the application, It might be 


argued that in case there is want of evi- 
dence, presumption can be drawn about 
the notional partition but such presump= 
tion goes to the background when parties 
lead evidence. Since the matter is going 
back on remand it will bs open to the 
parties to adduce evidence and the auth- 
ority concerned will be at liberty to take 
appropriate decision in accordance with 
Uae in view the observation 


abova, 
Petition allowed, 


Thakur Pandey 
nation (1) to Section 6 of the Hindu Suc» 
cession 


vy, Bundi Ojha.. 
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HARI LAL AGRAWAL AND 

CHAUDHARY SIA SARAN SINHA, JJ, 

Thakur Pandey, Appellant v, Bundi 
Ojha and others, Respondents, 

A. F, A, D, No, 519 of 1972, D/- 6-3- 
1980.* ` ` 

(A) T. P, Act (4 of 1882), S. 52 — Doc- 
trine of lis pendens -— Property under 
title mortgage suit — Sold in money exe- 
cution case by Court during pendency of 
mortgage suit — Sale must be held to be 
void as hit. by doctrine of lis pendens, 

The principle of lis pendens applies to 
involuntary alienations such as Court 
sale also, (Para 9j 

Where the Court in a money execution 


Pat, 29 


cally, The inevitable result is followed 


or, (Para 10) 
(B) Civil P. C. (5 of 1908), O. 21, R. 5 
=— Preliminary decree — Applica- 


1918 Pat 492 and AIR 1964 SC 907, Rel 


on, . 7, 8) 
Cases Referred : Chronological Paras 
AIR 1970 SC 1719 9 
(1969) 1 SCWR 4 9 
AIR 19864 S5C 907 y 
AIR 1918 Pat 492 7 


Kailash Roy and Kamla Prasad Roy, 
for Appellant; Janardan Prasad Singh 
and Uday Shankar Sharan Sinha, for Re- 
spondents, 


HARI LAL AGRAWAL, J.:= This ap- 
peal by defendant No, 1, arises out of a 
suit filled by the plaintiff-respondent un- 
der the provisions of Order XXI, Rule 83 
of the Civil P, CG, for a declaration that 
the property fully described at the foot 
ef the plaint purchased by him in court 


®From‘a decision of Sachida Nand Sinha, 
oe Sub, S. Chapra, D/- 26-8 





28 Pat. - 


sale, was not liable to be sold | in the 
mortgage decree obtained by defendant 
No. 1. The relevant facts, briefly stated, 
are as follows :— 


The plaintiff had purchased bighas 
6 kathas and 2-1/2 dhurs of land apper~ 
taining to plot No. 2843 and others under 
khata Nos. 452 and 395, being the other 


half of the disputed lands, from | ath 
Tiwary by a sale deed dated 26-11-1930 
disposing of his half share in the. 6 bi- 


ghas and odd land, The remaining half 
share was sold by Khublal Tiwary, his 


uncle, to Ganga  Bishun | Tiwary 
(defendant No, 2), Defendant | No, 4 
first created a mortgage over 


the property in favour of the plaintiff 
and subsequently sold the land|to one 
Jumman Mian, however, leaving in depo- 
sit the mortgage money, by ar 

deed of sale dated 4-8-1938, 

2. These are the admitted facts of 
this case; Raghunandan Tiwary and 
Khublal ‘Tiwary were brothers. They had 
equal interest in a piece of land measur 
ing 6 bighas 12 kathas and 5 dhurs situ- 
ated in village Belsa, half of which is the 
subjeet matter of the suit. Raghunandan 
-had two sons, Loknath and U Duth 
' Uma Dutt, however, died leavi his 
widow Rati Kuer, Loknath and Rati Kuer 
sold their half share to the plaintiff on 
28-11-1930 and according to the plaintiffs 
case, he has been coming in slon 
over the land in question by tue of 
his purchase. | 

3. Khublal, the other co-sharer of the 
half interest, also sold his share to de- 
fendant No. 2 as ‘already said earlier 
Jumman Mian, the purchaser from de- 
fendant No. 2 died leaving behind | three 
sons and a widow. The sons are defen~ 
dant Nos. 4 to 6 and the widow is defen- 
dant No. 7 in the suit. The mortgage 
suit brought by the plaintiff on the, basis 
of the simple mortgage bond was decre~ 
ed and defendant Nos, 4 to 7 paid up the 
dues and thus satisfied the decree, 

4. The plaintiff brought another 
namely Money Suit No, 423 of! 1952 
against defendant Nos. 4 to 6.for realisa- 
tion of some handnote dues amounting 
to Rs, 642/-. This suit was also decreed 
and the decree was put in execution 
against the disputed land, namely, ‘half 
share of Raghunandan Tiwary. Tn! ex- 
ecution of this decree the plaintiff pur- 
chased the disputed land in Court 'auc- 
tion and delivery of possession was ef- 
fected on 17-10-1957. 

5. Ganga Bishun, defendant No. 2,|had 
also executed a simple mortgage| in 
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suit, 


ALR. 


favour. of defendant No. 1 the appellant 
before us, who happened to be his ma- 
ternal cousin, in respect of the disputed 


land, This mortgage was concealed from *~ 


Jumman Mian. Title mortgage suit Num- 
ber 156 of 1951 was accordingly institut- 


. ed by defendant No, 1 against defendant 
No, 2 and. defendants Nos, 4 to 7, the pur- — 


chasers of his interest. In this suit a 
preliminary decree was passed on 26-3- 
1953 and an application for final decree 
was made on 3-12-1957 i. e, beyond the 
prescribed period of 3 years from the 
date of the preliminary decree but none- 
theless the final decree was prepared 
and put in execution in Execution Case 
No. 1191 of 1958 and the property in suit 
was purchased by defendant No, 1. The 
plaintiff preferred a claim under O. XXI. 
R. 58 of the Civil P. C., but the exarut- 
ing Court by its Order dated 15-9- 
1970 dismissed the same and accordingly 
the plaintiff filed the present suit. The 
plaintiff based his claim by virtue of his 
purchase of the suit land in Execution 
Case No. 306 of 1956 on 13-3-57 where the 
decree was passed in Money Suit No. 423 
of 1952.on the basis of the handnote as 
already stated earlier, and in this way 
his case was that the right, title and in- 
terest in the suit property were already 
acquired by him which ‘could not be re- 
sold in execution of the ae decree in 
mortgage suit, 


The suit was contested by defendant 


No. 1 and one of the grounds urged on 


his behalf was that the sale in the money 
execution case was void as it was hit 
by the doctrine of lis pendens having _ 
been held, during the pendency of the ~ 
title mortgage suit, which must be de- 


-emed to be pending till the date of the 


final decree which was prepared on 9-3- 
1958. 

6. The trial court dismissed the suit 
holding that the final decree in the title 
mortgage suit was valid and the purchase 
by the plaintiff in the money execution 
case was hit by the doctrine of lis pen- 
dens, The plaintiff accordingly filed an 
appeal. The lower appellate Court re- 
corded the following findings, (1) Ganga 
Bishun (defendant No, 2) played a fraud 
on Jumman Mian by concealing the exis- 
tence of the encumbrance 
mortgage), and (2) the application for final 
decree was barred by limitation and, there- 
fore, the final decree was without juris- 
diction and void and as such, the plain- 
tiffs purchase in execution of the money 
decree was not hit by lis pendens. It 
accordingly decreed the plaintiffs suit, 


(the simple x 


| 
l 
t 
| 


| 


k 


awh 


‘ plaintiff was hit by the 
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The defendant No, 1 has accordingly 
filed this second appeal which has been 
referred to Division Bench for hearing, 


“7. Mr. Kailash Roy, appearing for the 
appellant, contended that the final de- 
cree, although passed beyond the period 
of limitation, was not without jurisdic- 
tion and, therefore, the purchase by the 
doctrine of lis 
pendens, which must yield to the sale in 
favour of defendant No, 1 in execution 


of the final decree, In support of his con-- 


tention he placed reliance firstly upon 
the decision in Bhaiga Parida v. Gannath 
Khandai (AIR 1918 Pat 492). Im that 
case also the final decree -was passed 
much beyond the period of 3 years and 
in execution of the decree the property 
was sold. A sult was instituted by the 
judgment debtor to challenge the same 
on the ground that the decree was ob- 
tained by fraud, It was held that merely 
because the decree ‘was passed beyond 
the period of limitation, - could be no 
ground. for setting it aside and, in any 
event, the suit for the said purpose was 
not maintainable, The remedy of the 
judgment debtor was to make an appli- 
cation within a period of 30 days from 
the date of his knowledge of the sale. I$ 
was further held that question of limita- 
tion was not a question of jurisdiction. 


The Supreme Court also in the case of 
Ittyavira Mathai v, Varkey Varkey (AIR 
1964 SC 907) observed that where a Court 
having jurisdiction over the subject mat- 
ter and the parties, passes a decree, even 
if the suit was barred by time, such 
decree cannot be treated as a nullity and 
be ignored, as although the Court is 
bound to decide right, may decide wrong 
and even though it decides wrong, it 
would not be doing something which it 
had. no jurisdiction to do. The remedy 
of the aggrieved party was to get the 
decree set aside by preferring an appeal 
against it. It is no doubt true that Sec- 
tion 3 of the Limitation Act is peremptory 
in nature and enjoins a duty upon the 
Court to dismiss an application or suit 
filed after the period of limitation, it does 
not say that the Court shall not enter- 


tain them and where.the Court does not - 


give effect to the rule of limitation and 
thus fails to perform its duty, it cannot 
be said that the 
jurisdiction. In that event, it commits 
an error of law and it is well settled 
that an error of law can be corrected 
only in accordance with the remedies 
provided under the procedural law. A 
Judgment or order may be bad in law 


Thakur Pandey v. Bundi Ojha 


Court acted without. 
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but until and unless it is set aside it will 
hold good. and would be operative and 
binding on the parties, No.decision tak- 
ing. a contrary view was cited by the . 
learned counsel for the respondents, 


8. In view of the above discussion, I 
would hold that the final decree 
in the title mortgage suit in favour of 
defendant No. 1 cannot be said to be 
nullity or without jurisdiction, 


$. The next contention of Mr. Kailash 
Roy was that the purchase by the plain- 
tiff of the property in question in execu- 
tion of his money decree was hit by the 
doctrine of lis pendens inasmuch as the 
suit of defendant No. 1 must be deemed 
to be pending until the date of the pass- 
ing of the final decree, Learned counsel 
appearing for the respondents, however, 
tried to meet this contention by raising 
an argument that the doctrine of lis 
pendens, if at all, would apply to voluntary 
sales and not to involuntary transfers, 
and inasmuch as the plaintiff had pur- 
chased the lands in suit in a Court auc- 
tion, the same was not hit by the doc- 
trine of lis pendens, It is, ‘no doubt, true 
that Section 52 of the Transfer of Pro- 
perty Act which enshrines this doctrine 
of lis pendens prohiblts transfer “or 
otherwise dealing” of any immoveable 
property by any party to the suit or 
proceeding so as to affect the rights of 
any other party thereto under any de- 
cree or order, except under the authority 
of the Court and on such ‘terms as it 
may impose and, therefore strictly speak- 
it does not apply to Court sales as was 
also held by some of the High Courts 
earlier, but now the settled law is that 
though the section itself may not apply 
to involuntary alienations, the principle 
of lis pendens applies to them as well 
and suffice it may be to cite the decision 
of the Supreme Court in Kedarnath Lal 
v. Sheonarain (AIR 1970 SC 1717) where 
en a consideration of an authority. of the 
Privy Council and some other High Court 
it was clearly laid down that the prin- 
ciple of lis pendens applies to involun- 
tary alienations such as Court sale also. 
To the same effect is another decision of 
the Supreme Court in the case of Lakkala 
Lakshmamma v. Lakkala Muni Kri- 
shnama Naidu ( (1969)-1 SC WR 74), 


10. Now remains for consideration a 
subsidiary question as to whether a suit 
will be deemed to be pending until the 
date of the final decree as the section 
now applies to transfers during the 
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entire “pendency” of the suit! There 
has been a cleavage of authority on this 
question in various High Courts: but by 
the addition of the explanation in the 
year 1929, the question is answered by 
itself to a great extent, The explanation 
very clearly provides that the dency 
of a suit or proceeding shall be deemed 
to commence from the date of the pre- 
sentation of the plaint or the itution 
of the proceeding and to continue until 
the suit or proceeding has been disposed 
of by a final decree or order and com- 
plete till the satisfaction or the discharge 
of such decree or order has been obtain« 
ed. It is, therefore, obvious that the 
pendency of the mortgage suit was very 
uch there until the passing of the final 
decree and inasmuch as the plaintiff had 
purchased the property under mortgage 
suit, during the pendency of the said 
his purchase must be held; to bs 

hit by the doctrine of lis pendens, 


has also submitted 


ith the property so as to affect the right 






the T. P. Act. The action of th 


` 


on the facts of the present case, 


rendered: nugatory by the operation of 
Jaw, namely, the doctrine of lis pendens 
automatically. The inevitable result is 


11. The learned Additional subordi- 
nate Judge, therefore, completely mis- 
directed himself. in decreeing the plain- 


ay Sugar Ltd, v, Stata 


ALE, 
tiffs sult, The trial court has faken a 
very correct view in the matter, I 
would accordingly allow the appeal, sel 
aside the judgment and decree of the 
Court of appeal below and restore those 
of the trial Court, In the circumstances, 
however, I shall leave the parties to bear 
their own costs, 


I 
Appeal allowed, 

Jo i 
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S, SARWAR ALI AND B,S, SINHA, J7. 
‘Shree Krishna Gyanoday Sugar Ltd., 


Petitioner v, The State of Bihar and © 


others, Respondents, 


Civil Writ Jur, Case Nos, 817, 1000 & 
£160 of 1976, D/- 11-2-1980, 


(A) Constitution of India, Schedule 7 
List II, Entry 8 — Provision in the State 
Excise Laws prescribing maximum al- 
lowable wastage in transit and/or storage 
of intoxicant was permissible — It was 
regulatory in nature and did not purta 
port to impose any excise duty. 


_ Entry 8 of List I of the Yth Sche- 
dule authorises the State legislature 
to enact laws relating to . intoxicant 
liquors which includes the power 
fo regulate production, manufacture, pos- 
session, transport etc, thereof, Therefore 


a provision in the State’s Excise Laws . 


prescribing the maximum wastage limit 


3 


CHAUDHARY SIA SARAN SINHA, J.: 
agrea, 


allowable in the transport and/or storage | 


of liquor which is intended to prevent 
perpetration of fraud or deception on 
the revenue and for prevention of any 
negligence on the part of the licensea 
which may ultimately result in the loss 
of revenue to the State could not be said 


to impose any excise duty but was only - 


regulatory in nature and was permis- 
sible. In this case Rule 33 of the Rules 
framed by the Board of Revenue in ex- 
ercise of the conferred on it by 
Section 90 (1) of the Bihar and Orissa 
Excise Act prescribing such maximum 
limit was held to be valid not only on 
the ground that being a itution 
law it enjoyed the protection available 
fo an existing law but also as being 
within the legislative competence of the 
Constitution Entry 8 of List IT of the Tth 


HX/JX/E398/80/TVN 
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Schedule, The fact that the intoxicant 
transported in the instant case was li~ 
 quor with 95% alcohol unfit for human 
= consumption, did not affect. the position 
since admittedly it was to be diluted 
further at the destination for use as 
country liquor which was undoubtedly 
an excisable article, ATR 1971 SC 519 
Dist, (Paras 9 & 10) 


(B) Bihar and Orissa Excise Act (2 of 
1915), Section. 90 and Bihar and Orissa 
Excise Rules (1919), Rr, 33 (1), 33 (1) (A) 
and 61 (3) —- Rules as amended held in- 
valid since the amendment was not 
shown to be regulatory in nature, 


Reduction in the maximum wastage 
limit in respect of intoxicants transported 
+ from place to place or stored sought to 
be made by the amendments to Rr, 33 (1) 
and 61 (3) and addition of Rule 33 (1) (A) 
was held to be invalid as the State had 
not by means of sufficient materials 
shown that the newly laid limits were 
capable of compliance, Therefore’ they 
could not be held to be regulatory in 
character, Though on account of im- 
proved road, transport and storage con~< 
ditions and facilities there could be 
scope for reducing the transit and/or 
storage wastage it should be proved by 
results of experiments actually conduct~ 
ed and not merely by stating that tha 
new reduced limits were capable of com- 
pliance. Order D/- 9-8-1979 of Patna 
‘High Court Rel, on, (Para 12} 


Cases Referred : Chronological Paras 
, AIR 1976 SC 2020 10 
~“ AIR 1971 SC 517 l 10 


S, C. Khare, A, B. 8, Sinha, Ganga Pd, 
Bimal and S, K. Suri for Petitioner; R, B, 
Mahto (Govt, Advocate in all cases), S, 
Rafat Alam (Jr, Counsel in CWJC 817 of 
1976); Akhileshwar Pd, Singh (Jr, Counsel 
in CWJC 1000 of 1976) and Harendra Pd, 
(Jr. Counsel in CWJC 1160 of 1976), for 
Respondents, 


SARWAR ALI, J.:—- These threas y 
applications have been heard one er 
the other and are being disposed of by a 
common judgment, Before giving the facts 
< Of the cases it may be stated that these 
~ applications were heard by a Bench of 
this Court, In its order dated 9-8-77 the 
Bench was of the view that the amend- 
ment to Rules 33 and 33 (1) (A) of tha 
Rules framed under S, 90 of the Bihar 
and Orissa Excise -Act were ultra 
vires, But since a Division Bench could 
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not declare a State law to ba ultra vires, 
the case was directed to be placed be- 
fore a Bench of five Judges to view of 
Article 228A of the Constitution, In view 


‘of the deletion of Article 228A the order 


directing the cases to be placed before 
a Bench of five Judges was recalled on 
29-8-1978. The cases have now been 
placed again for hearing and we have 
heard learned counsel for the parties at 
length because, in our view, the tenta- 
tive opinion formed on 9-8-1977 was not 
a bar to the cases being heard and decid- 
ed on merit. I, therefore, proceed to 
state compactly the relevant facts, 


2. The petitioner Company owns two 
distilleries, One of these is situated at 
Mirgan] in the district of Gopalganj and 
the other at Lauriya in the district of 
West Champaran, These distilleries 
manufacture spirit for various purposes 
and a part of the spirit so manufactured 
Is sent outside the State of Bihar, By a 
notification dated 30-10-1973 the Stata 
Government in exercise of powers under 
Section 22 of the Bihar and Orissa Ex- 
cise Act (the “Act”), invited tenders for 
Wholesale supply of country spirit to 
Government Wareshouses in the State of 
Bihar, for the period 1-4-1974 to 31-3- 
1977, In the tender the petitioner of- 
fered fo supply country spirit of the 
strength 60.68 overproof, The tender 
which is in form ‘ka’ contains the head- 
ing “tender for contract of supply of 
country liquor (Desi Sharab) for 3 years 
from April, 1974", While forwarding the 
tender it was stated by the petitioner in 
its letter dated 1~12-1973 that it agrees 


“to comply with all the rules and regu-  _ 


tations and the terms and conditions of 
the licence for wholesale supply. of 
country spirit (Form No, 27} and such 
other directions which may be issued from 
time to time,” The tender was accepted 
and exclusive privilege under Sec, 22 of 
the Act was granted on the basis of con- 
ditions governing the supply of country 
spirit to Government warehouses as laid 
down in the relevant rules and: order, 


3. The case of the petitioner is tha’ 
the spirit of 65.5 to 68 overproof strength 
containing 95 per cent alcohol is carried 
from the Distilleries to Government 
warehouses in metal vessels (drums) by 
lorries or motor tankers, The process 


of filling the drums and Toading of the 


same on lorries or the filling of the 
tankers, is carried on under the direct 
Excise 


| 
| 
| 
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Department. At the warehouse the staff 
of the Department posted there, checks 
the seal on the drums and the tankers 


and if the seals are intact the por- 
-ted spirit is allowed to be unloa . Thus 
according to the petitioner the ing of 


the drums and the tankers, séaling the 
same and unloading the spirit is carried 
on under the supervision of the staff of 
‘the Excise Department at the er- 
ies and the warehouse, It may bel stated 
here that according to the counter-affi- 
davit that has been filed in this case, it 
is not only the sealed drums or erg 
which are unloaded, but even where the 
seals are found broken or tampered the 
spirit is allowed to be unloaded subject 
to endorsement to that effect by the 
warehouse officers in the relevant | docu- 
ments and registers, Further ere is 
no supervision of the staff of the Depart~ 
ment during the course of transit of the 
consignment which is transported under 
the supervision of the Staff of the peti- 
tioner, 


4 The case of the petitioner 
is that the spirit of 65.5 to 68 ove 
- containing 95 per cent alcohol despatch- 
ed from the Distilleries to warehouses 
Is not for human consumption, | It = at 
the warehouses that the spirit is 

ed into country. spirit of various [= 
gths which then becomes fit for ari 
consumption. The country spirit sd 

pared at the warehouse promo | is 
issued by the Excise staff posted at the 
warehouse to retail licensees on prepay- 
ment of duty and price, the same being 
‘fixed by the State Government. a 
transporting the spirit from the 

leries to- the warehouses there is oartain 
amount of wastages due to fac- 
tors including loading, unloading, seepage 
and evaporation. Under rule 33, fram- 
ed by the Board of Revenue under S. 90 
of the Act, allowance at the rate men- 
tioned therein is allowable for the loss 
in transit, The said rule also states) that 
if there is loss of a quantity greater than 
‘the maximum quantity of allowance for 
loss in transit, the duty . at the. highest 
rate for the time being on the country 
spirit is to be paid by the Distilléries, 
The rate of allowance was first fixed by 
notification dated 18-1-1932.. Rule ‘33 has 
been recently amended by a notification 
dated 21-1-1976 and Rule 31 (1) (A) has 
been inserted, thereby revising and) re- 
ducing the allowance for loss in transit 
allowable under Rule 33 as it stood prior 
to the aforesaid amendments. The ae 
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tioner challenges. the validity of the 
aforesaid amendment in Rule 33 and in- 
sertion of Rule 31 (1) (A) in C.W.J.C. 817/- 


76. The petitioner also challenges the ‘~ 


original Rule 33 in so far as it limits the ` 
wastage allowance to ił per cent, 


5. Under Rule 21 framed by tha 
Board under Section 90 of the Act, the 
Permissible allowance for storage was- 
tage in respect of distilleries stock of 
spirit was fixed at 14 per cent calculated © 
on the number of Proof gallons cone 
into the store houses, By notification - 
dated 12-2-1976 the rule as originally 
framed has been amended and the per- 
missible storage wastage had been re- | 
duced from 1.5% to 0.5%. A copy of. 


the relevant notification is Annexure-l * 


to CWJC. 1000 of 1976. The petitioner . 
challenges the original Rule 21 and the 
aforesaid amendment. The third writ 
application relates to Rule 61 (3) and 
the amendment thereto. Under Rule 61 
prior to the issue of spirit, the spirit in 
the Vats, casks and other receptacles 
has to be gauged and proved and any 
wastage which has occurred since they 
were last gauged and proved has to be 
entered in the prescribed register, Under 
Rule 61 (3) an allowance of 1 per cent” 
calculated on the number of proof gal- 
lons of the quantity of liquor storage is 
allowed as wastage for storage and re- 
duction. According to the rules as ori-. 
finally framed, the allowable wastage was 
1 per cent. By the notification D/- 12-2-76 
the allowable. wastage has been reduced 


` from 1 per cent to 0.3 per cent. A copy . 


of the notification amending Rule 61 is ~ 
Annexure-2 to C.W.J.C, 1160 of 1976. 
The petitioner challenges the ENA 
rule as also the a 


6. The main argument has been ad- 
vanced in C.W.J.C, 817 of 1976, as con- 
tentions raised therein would with 
slight modification be applicable to the 
other two writ applications, I, therefore, - 
first proceed to deal with the contention 
rfised in C.W.J.C, 817/1976. But before 
doing so Rule 33 (1) and (2) so far . as 
relevant quoted below :—— 


y An allowance at rate nof exceed- "~ 
ing in any case, the appropriate maxi- 
mum specified in the following scales, , 
shall be made for the loss in transit by” 
leakage or evaporation of spirit which is _ 
transported. or cee under bond by- 
land :-~— 


~ 


1981 ` 


Maximum Quantities of Allowance, . 





6.1 a | For conveyance in 
: metal vessels only, 
1 { 2 


(a) For a fourney of not 0.5 per cent. 


segue duration than. 


Q.1 per cent. per 


- five days 
(b) For a aca of gari 
day of the journsy 


tion exceeding 
but not axeeeding 
twenty days. 

(c) For a journey of dura. 
tion exceeding twenty 
days, 


2.0 per cent. 


The duration of transit is to include the ® 


day of arrival at the receiving warehouse 
but. not the date of despatch- If, how- 
ever, the day of despatch and the day 
_ of arrival be the same, the duration shall 
be taken to be one day. Provided that if, 
‘in any case, the temperature of the 
_spirit on arrival: at its destination is 
found to be lower than that when des- 
patched, a further allowance shall be 
made, if necessary, of .05 per cent for 
every degree Fahrenheit of difference 
between the two temperatures, 


(2) If the report of the officer by 
whom a consignment of spirits, transport- 
ed or exported by land, under bond, or 
duty free, has been gauged and proved 
on arrival at its destination, should show 
that wastage to a greater extent than 
the appropriate allowance specified above 
-has occurred, the distiller or the ware- 
house keeper shall pay duty at the 
highest rate for the time being in force 
on country spirit in any place through 
which the consignment passes, on so much 
of the deficiency as in excess of the 
above allowances; Provided that, if it 
shall be proved to the 
the Commissioner that such deficiency 
has been caused by accident or other un- 
avoidable cause, and an application has 
been submitted within thirty days from 
the storage of the spirit at its destina- 
tion, the duty levied on such deficiency 
shall be refunded, The Commissioner's 
decision shall be final.” i 
It has already been stated that by the 
amendment dated 21-1-1976 to Sec. 33 (1) 
maximum quantity allowance for a 
‘Journey of duration exceeding ten daya 
has been reduced to one per cent, A 
new rule being Rule 33 (1) (A) has also 
been introduced which is as follows :— 


“In case of transport or export under 
bond by land in a Motor tanker, the ma- 
ximum limits of allowance for loss in . 
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transit by leakage, evaporation or con- 


_ traction in volume shall be :— 


(1) For a journey of duration 
not exceeding 24 hours 
(2) For a journey of duration 
exceeding one day but not 
exceeding 2.days 
(3). For a journey of duration 
exceeding 2 days but not 
exceeding 5 days: 0.26% 
(4) For a journey of duration 
exceeding 5 days 0.3% 
7. Only three contentions have been 
raised on behalf of the petitioner. They 
e: (1) Rule 33, as originally framed, 
purports to levy excise duty on wastage 
beyond the prescribed allowance irres- 
pective of the fact whether the spirit 
transported is fit for human consumption. 
Neither the Act nor Entry 51 of List IZ 
of the 7th Schedule of the Constitution 
envisages levy of excise duty on alcoho- 
lic liquor which is not fit for human con- 
sumption, What the petitioner transports 
is alcohol of the strength of 95 per cent. 
Alcohol of such strength is not fit for 
human consumption, Consequently, rule 
33 is ultra - vires, and in any event, no . 
duty is leviable on that alcohol trans- 
ported by the petitioner as such alcohol ` 
is not an excise article within the mean- 
ing-of law; (2) Under Rules 55 and 56 
duty is payable on issue of spirit. No 
duty is, therefore, leviable before the 
stage of issue. There could not, conse- 


. 0.25% 


0.26% 


quently, be any levy of duty on the 


short-fall in the transport of alcohol by 
the petitioner, for such a transport was 
before the stage of levy of duty under 
Rules 55 and 56 and (3) the reduction in 
the percentage of loss in transit brought 
about by amendment in Rule 33 and in- 
sertion of Rule 33 (1) (A) is illegal. 


8. Learned Government Advocate in 
reply raised the following contention: 

(a) Rule 33 as originally framed, as 
also the present amendment, which are 
under challenge, are regulatory in nature. 
They do not impose any excise duty, In 
order to ensure that no fraud is practis- 
ed by the licensee nor there is lose of 
spirit which is transported on account 
of negligence of the licensee, the rules 
lay down that the licensee will be re- 
sponsible for the loss in transit and will 
have to pay duty at the highest rate for 
the time being on the country spirit in 
respect of excessive loss of spirit. 


(b) The petitioner was licensee both 
for ee ee of spirit as also for 


. 
- 
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the wholesale of country spirit, | It - was 
governed by the terms of the | licences 


which are in forms 28 and 27 respective- 
ly. -Under clause 19 of the Licence in 
Form-27 the licensee is Hable) to pay 
duty of any deficiency in excess of the 
limit for the time being prescri 
the Board of Revenue. 








time prescribed. 

- {c) The contention of the 
that what’ was manufactured by 
tioner was not for human 


ment warehouses it was furthe 
does not mean that the spirit 
tured by the petitioner was 
human consumption. 

(d The spirit manufactur 
case and transported by the 


is an excisable article and it is alcoholic 
liquor for human consumpti The 
question whether the alcoholic liquor is 


for human consumption or not has to be 
answered with reference to the relevant 
provisions in the Act and the Rules, The 
Scheme of the Act, clearly, states that 
all spirit is for human consumption and 
it only when it is denatured (that it 
becomes unfit for human 
It cannot, therefore, be said t 
alcoholic liquor transported by 


taken place was not for human 
tion. 


nufacture or production of g 


said duty can be levied at convenient. 


stages. Assuming, therefore, that what 
was levided was excise duty, the same 
could be levied at any convenient stages. 
(f) Since the rules in question were 
regulatory in nature, it was issible 
for the State in exercise of regulatory 
Power to: reduce the allowable shortage, 
9. It is to be observed that the main 
basis of attack on the validity of the 
rules is the assumption that the rules 
purport to levy excise duty. If that as- 
sumption is not correct, the first and 
second contention raised, on be half of the 
.petitioner are unsustainable, It is, there- 
fore, necessary to examine the first con- 
tention raised on behalf of the State as 
formulated in the preceding ‘paragraph. 
That contention is that the impugned 
rules are regulatory in nature and as 
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such within the competence of rule mak- 
ing power. Section 9) of the. Act em- 
powers the Board of Revenue to make 
rules “for regulating the manufacture, 
supply or storage of any intoxicant.” It 
cannot, therefore, be disputed that re- 
gulatory provisions can be made by the 
Board. Although the Bihar and Orissa 
Excise Act, 1915 and. the rule.as origi- 
nally framed is a pre-constitution law, 
and therefore entitled to the protection 
available to an existing law under the 
Constitution, even under the Constitu- 
tion Entry 8 of the List I of the 7th 
Schedule authorises the State Legisla- 


.ture to enact laws relating to intoxicat- 


ing ‘liquors. This would include the 
power to ‘regulate production, manu- 
facture, possession, transport etc, of in- 
toxicating liquors, 


10. In my view, in order to 
the controversy, : sufficient and clear gui- 
dance is available in the decision of the 
Supreme Court in Mohan Meakin Bre- 
werles Ltd. v. Excise & Taxation Commr. 
Chandigarh (AIR 1976 SC 2020), Rule 8 
of the Punjab Bonded Warehouse Rules, 
1957 permitted wastage allowance not 
exceeding one per cent for actual loss in 
transit by ledkage or breakage of ves- 
sels or bottles containing liquor. Rule 9 
States that where the wastage exceeds 
the prescribed limit the licensee’ shall be 
liable to pay duty at the prescribed rate 
as if the wastage in excess of the pre- 
scribed limit had actually been removed 
from the warehouse. The contention 
raised before the Supreme Court was that 
the rules aforesaid sought to impose 
duty. Duty could only be imposed by 
the State Government and the Financial 


. Commissioner who had framed the rules 


had, thus, no power to impose the duty 
in question. It was in this context that 
the true nature of the said imposition in 
Rule 9 was considered. After stating 
that it was only the State Government 
which was empowered to impose excise 
duty or counterveiling.duty on any ex- 
cisable article, it was held that the im- 


pugned rule did not impose a duty. It. 


was held that. "the impugned rules do 
not impose any one of the aforesaid 
duties or prescribe the rates thereof or 
create any liability in respect thereof. 


They are in essense and substance of a. 
meant to guard ~ 


regulatory character 
against perpetration of fraud or decep- 
tion on the Revenue”. Similar is the 


position in relation to Rule 33: The said) 


rule does not attempt to impose an ex- 
cise duty, The purpose of the rule is 


resolve . 


w 
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to prevent perpetration of fraud or de- 
ception on the revenue as also to pre- 
vent any negligence on the part of the 
licensee which may ultimately result in 
the loss of revenue to the State. Even if 
it be assumed that the spirit containing 
95 per cent alcohol is not excisable arti- 
idle (about which I am not expressing 
any opinion) there is no doubt that 
ade is being transported to the Gov- 
ernment wherehouses for being convert- 
‘ed into country spirit which according to 
the petitioner’s case is an excisable arti- 
cle. If there is loss and wastage in the 
spirit which is transported, there is bound 
ito be lesser realisation of revenue as the 
quantity of the country spirit produced 
at the warehouses would be proportion- 
ately reduced. In my view, therefore, 
it is clear heyond peradventure that the 
rule in question is regulatory in nature 
and does not impose any excise duty. 
Such a rule being within the rule making 
ipower, it was legally permissible for 
‘the Board of Revenue in exercise of 
powers under Section -90 (1) of the Act 
to prescribe maximum wastage limit in 
transport of intoxicant manufactured by 
'the licensee. In this view of the matter, 
the first and second contentions raised 
on behalf of the petitioner have to be 
rejected. Learned counsel for the peti- 
tioner placed reliance on a number of 
decisions of Allahabad High Court as also 
a decision of Madhya Pradesh and Mad- 
ras High Court. I am not discussing 
them in detail as all those cases deal 
with the question whether excise duty 
is leviable on liquor which is not fit for 
human consumption, In view of my find- 
ing no question of levy of excise duty 
arises in this case, the rule being only 
regulatory in nature. I would however 
like to mention the main Supreme Court 
case which was relied upon during the 
course of argument. This was the case 
of B. S. Banerjee v. State of Madhya 
Pradesh (AIR 1971 SC 517). What was 
held in this case was that the liquor 
which the contractor failed to lift is not 
an excisable article. It was observed 
that the rule making’ authority has not 
been conferred with anv power to levy 
duty on any article which does not fall 


within the scope of Section 25 of the 
Act, In the circumstances, and since 
the State Government purported to levy 
-duty on liquor which the contractor fail- 





ed to lift, it was held that the action of - 


the Government was illegal. This case is 
clearly distinguishable as the facts and 
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the question for consideration were com- 
pletely different. 

11. It only now remains to consider 
the last contention which has been rais- 
ed in this case, That relates to the con- 
tention that the amendment to rule 33 
and insertion of Rule 33 (1) (A) is illegal. 
This aspect was fully considered in the 
order of this Court dated 9-8-1977, an 
order to which I was a party. Since the 
matter has been fully discussed therein, 
I would adopt what was stated in para- 
graphs 8 to 10 of the said order. What 
was observed there is as follows :— 


“We are, howgver, of the opinion, that 
where the provision is incapable of com- 
pliance, such a provision would cease to 
be regulatory in nature. Under the garb 
of exercising regulatory power the Board 
of Revenue cannot require a licensee to 
do the impossible in order to meet the 
contention of the State that the provi- 
sions were regulatory in nature, Learned 
Counsel forthe petitioner contended, in 
the alternative, that the amended rules 
were such as could not be complied with 
in spite of reasonable care and caution 
on the part of the licensee petitioner. 

Learned ‘Counsel for the petitioner 
placed rekiance on the averment made in 
paragraph 20 of the writ application. It 
has been stated in this paragraph that 
recently the tanker was loaded with spi- 
rit at Lauriya Distillery under the direct 
supervision of the Deputy Commissioner 
of Excise and was escorted by him from 
the Distillery to Ranchi Sadar Ware- 
house. There it was found that the spirit 
was short by 491.6 L. P. litre and after 
making allowance for permissible transit 
under Rule 33, there was excess transit 
wastage of 312.0 L. P. Litre. If was thus 
contended that amended rule reduces the 
allowable wastage to such an extent that 
in spite of all reasonable care it is not 
possible to comply with the amended 
rules, 

In order to justify the reduction of the 
allowable wastage by the amended rules 
and in reply to the averment made by 
the petitioner in paragraph 21 of the writ 
application it has been stated in the 
counter as follows :— 


“That with regard to the Statements 
made in paras 21 to 23 of the writ peti- 
tion it is stated that consequent upon the 
improvements and the facilities of trans- 
port under improved condition of the 
road since the period when Rule 33 has 
been framed based on the calculation 
there made in respect of transit wastege 
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and having regard to the leakage in the 


. revenue on account of allowance for 


transit wastage in which appears dispro- 
_portionate to the existing conditions and 
facilities available for the transport, the 
Excise Department considered it fair be- 
fore reducing the quantum of concession 
on account of transit wastage to verify 
the position in the changed circumstances 
of the means and modes of communica- 
tion. With such consideration the Excise 
Deputy Commissioner Distillaries and 
Warehousing, Bihar watched 3 lorries 
containing spirit at the petitioner’s Dis- 
tillary at Lauriya Loaded in his presence 

which were destined for Hazaribagh, 
Ranchi and Kalimati (Jamshedpur Ware- 
` house). Two Inspectors of Distillaries and 
Warehousing accompanied the Excise Dy. 
Commissioner during the. transit of the 
spirit on thé lorries tankers. The tankers 
destined for Hazaribagh and Kalmati 
Warehousing were unloaded -and their 
contents were stored in the presence of 
the Deputy Commissioner of Excise. The 
tankers destined for Ranchi Warehouse 
however, could not be stored in presence 
of the Deputy Commissioner of Excise as 
the weighing machine of that warehouse 
was found to be out of'order. Even so 
the pragmatic test revealed that there 
was an appreciable scope for Slashing the 
permissible limit of the transit wastage. 


The Board amended Rule 33 (1) and in-. 


serted Rule 31 (1) (A) in exercise of its 
rule making power and on the basis of 
the material warranting the change. 
New rule came into force from the 21st 
January, 1976.” 


It would thus be seen that what has been 
averred is that there is appreciable scope 
for ‘slashing the permissible limit of the 
transit wastage. It is quite understand- 
able that on account of improved condi- 
tion of roads and bettér condition for 
transport there may be scope for reduc- 
ing the transit wastage as in original 
Rule 33 which was framed long: time 
back. But in order to show that the 
amended rules were capable of compli- 
ance it was necessary for the respond- 
ents to give dates in relation to the ex- 
periment which was carried on -and it 
referred to in the aforesaid paragraph of 
the counter affidavit, By merely stating 
that there was scope of slashing the per- 
missible limit of the transit wastage it 
cannot be shown that the drastic reduc- 
tion actually made by the amended rules 


in relation to’ the permissible limit is’ 


such as is capable of compliance. The 
State has not adduced sufficient mate- 
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rials to show that the reduction in -the 
allowance for loss in transit was not ex~ 
cessive or capable of compliance,” 

12. In my opinon, therefore, the afore- 










1976, copy of the notification, -which is 
Annexure-2, has not been shown to be 
regulatory ‘in character and is invalid. 
Similarly by notification dated 12-2-1976 
the originally framed rule which has 
been amended and the permissible stor- 
age wastage which has been reduced 
from 1.5 per cent to 0.5 per cent, copy 
of which is Annexure-1 to C. W. J. C. 
1000 of 1976 is invalid. So also an allow- 
ance of 1 per cent calculated on number 
of proof gallons of the quantity of liquor 
storage as wastage for storage and reduc- 
tion. as framed under Rule 61 (3) which 
by a notification dated 12-2-1976 has been 
reduced to 0.3 per cent, the copy of noti- 
fication being Annexure-2 to C. W. J. C. 
1160 of 1978 has also to be declared as 
invalid, in as much as it has not been 
shown to be regulatory in character. 

13. In the view that I have taken, it 
is not necessary to discuss the other con- 
tentions that have been raised on behalf 
of the State. 


14. In the result, these applications 
are allowed in part, Annexure-1 to 
C. W. J. C. 1000/1976 and wn bs 
C. W. J. C. 817 and 1160 of 1976 . 
quashed and it is directed that the set 
cess amount collected on.the basis of the 
aforesaid Annéxures should be refunded 
to the petitioner, There will be no order 
as to costs,- 

B., S. SINHA, J.:— I agree. 

Petitions partly allowed, 
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Ganesh Ram, Appellant v. Smt. Ram- 
lakhan Devi and another, Respondents. 

A. F. A. D. No. 696 of 1975, D/- 25-9- 
1980. ** 

(A) Bihar Buildings eet Rent and 
Eviction) Control Act (3 of 1947), S. 11-A 


"(The judgments in’ the case are printed 
in the. order in which they are given in 
the certified Copy.— Ed.) 


** Against judgment of Jaleshwar Nath, 


Ist Addl. Dist. Judge, Saharsa, D/- 
28-8-1975. 


1981. 


— Scope — Trial Court has no power to 
order for the deposit of arrears of rent 
for the period before the institution of 
suit. AIR 1975 Pat 283 (FB), Fol.  . 
(Para 6) 
(B) Bihar Buildings (Lease. Rent and 
Eviction) Control Act (8 of 1947), S. 11-A 
— Order striking of the defence — It is 
an order of the Court — Provisions of 
S. 105, C. P. C. apply to such an order. 
1975 BLJR 598, Overruled. 


It is true that the power to strike off 
the defence is derived from Section 11-A 
of the Act and the test for doing so is as 
to whether the defendant has failed in 
making the necessary.deposit within time. 
Before such- an order can be passed, it is 
necessary for the court to record a find- 
ing that such a default has actually taken 
place. If the- default is denied, the point 
may have to be decided on evidence. 
The Court, before it can proceed to reject 
written statement, is under a duty to de- 
termine the questions and may have to 
admit evidence in proper cases. The 
striking off the defence has, therefore, to 
be held to be an act of the. Court — of 
course under the command of the law; 
and if in its performance some illegality 
is committed, it should be subject to 
scrutiny by a higher Court -having juris- 
diction in this regard. Merely for the rea- 
son that the Court has no alternative but 
to pass its order in a particular way on 
‘the establishment of certain conditions, 
it will not be legitimate to hold that it 
does not amount to an order by Court. 
1975 BLJR 598, Overruled. 
The only condition laid down for ap: 

plying S. 105 is that the order should 

ect the decision of the case. By an 
order striking off the defence under Sec- 
tion 11-A of the Act, the tenant is placed 
in the same position as if he had‘ not de- 
fended the claim to ejectment. He is not 
rmitted to lead evidence in support of 
is plea and the issue has to be decided 
ex ae There cannot be any manner of 
doubt that such an order must be held 
to affect the decision. In absence of any 
further restriction in Section 105, its ap- 
lication cannot be resisted. 1975 BLJ 
98, Overruled. (Para 8) 


(C) Civil P. C. (5 of 1908), S. 105 — 
Second appeal— Question of law — Not 
raised in memorandum of ap filed in 
first appellate Court — Can raised in 
second appeal — Provisions of S. 105 ap- 
ply e ally to a first appeal and a second 
SAR — Question that the Court has no 
jurisdiction under S: 11-A of Bihar Rent 
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Act to direct deposit of rent fer iod 
prior to institution of suit and on failure 


of tenant to deposit to strike out defence 
can be raised in second a 3 
Section -105 applies not only to 
first appeals but also the second appeals. 
It is true that before an error in an order 
affecting the decisions of the case can be 
ermitted to be urged, it should be set 
orth as a ground in the memorandum of 
appeal; and.the reference in the section 
is regard is to the memorandum of 
appeal of that Court where the point is 
sought to be urged. There does not a 
pear to be any reason to hold that the 
section requires the appellant to men- 
tion the point in the memorandum filed 
in the first appellate court for permission 
to press it in the second appellate court. ~ 
The section nowhere says that the point 
must be raised in the’ memorandum of 
first appeal before it could be raised in 
the second appeal. No such restriction 
flows from the express provisions contain- 
ed in Section 105, and it will amount to 
reading something in Section 105 for 
which there is no warranty and will be 
piling further restriction on the already - 
restricted scope within which a second 
appeal can be entertained under Sec- 
tion 100 of the Code, A question ‘of law 
like the one arising in this case that the 
Court has no jurisdiction under Sec- 


tion 11-A of the Act to direct deposit of 


rent for the period prior to the institution 
of the suit by the tenant and on failure 
to deposit to strike out the defence could 
for the first time be raised in second ap 
peal. l (Paras 9, 18) 


” (D) Civil P. C. (5 of 1908), Ss. 105 and 
100 (1) (c) — Second appeal — Question 
of law — Objection to jurisdiction — 
Waiver of — Distinction between waiver 
and estoppel — Mere omission in taking 
a pout in appellate Court cannot by it- 
self amount to waiver. 
Although the expression ‘waiver is free- 
y and frequently used in the field of law, 
e principle aoverning it is often mis- 
understood ‘and many a time the term is 
confused with ‘estoppel’. Waiver differs 
from sae in the sense that it is con- 
tractual and is .an agreement to release or 
not to assert a right, estoppel is a rule of 
evidence. AIR 1959 SC 149, Foll. 
(Para 10) 


The mere omission in taking a point in 
the appellate court cannot by itself 
amount to waiver. andonment or re- 
linquishment is not rely negative in 
nature. By holding otherwise, the well 
established proposition that a pure ques- 
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tion.of law can be taken for the first time 
in a’second appeal will have to be nega- 
‘tived. _  _, (Para: 10) 
Further an objection to jurisdiction can- 
not be waived, for consent cannot give 
the Court jurisdiction where there is 
mone. If the trial court had no authority 
to pass an order for deposit of rent‘ (in 
the instant case) for the period prior to 
the institution of the. suit, the 
order ‘in this regard must be held to be 
without jurisdiction. l (Para 10) 
The appellant can‘ justifiably bring e 
ground also within the scope of Cl. (c) 
of Section 100 (1), which permits a point, 
based on a substantial error or defect in 
procedure resulting in an error or defect 
in the decision on merits to be taken in a 
second appeal.. ` (Para 11) 
Cases Referred: Chronological Paras 
8 


AIR 1979 SC 1745. ->l 
(1978) S. A. No. 743 of 1974, D/- 4-7-197 

(Pat) Ram Narain v. Seth Sao > 
AIR 1975 Pat 283 (FB) 6, 10, 19 
1975 BLJR 598 e "3 7 
AIR 1971 SC 2218 49 
AIR 1964 Pat 401: 1984 BLJR 588. a 


AIR 1959 SC 149 10 


S. B. Sanyal, S. K. Mishra and N. C. 
Ganguli, for Appellant; Kailash Roy, Binod 
Kumar Roy, R. Thakur and Nawal Kishore 
Sharma, for Respondents. 


LALIT MOHAN SHARMA, J. :— This 
second appeal arises eut of a suit filed by 
the ‘plaintiffs-respondents for eviction of 
the defendant-appellant from a house and 
for recovery of arrears of rent as detailed 
in Schedules A and B of the plaint. The 
suit to which the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947 
(hereinafter referred to as ‘the Act’) ap 
plied, was filed on 9-8-66 on the grounds 
covered by Section 11 of the Act. It was, 
inter alia, alleged that the rent for the 
period November, 1964 to July, 1966 at 
the rate of Rs. 38/- per month: was in 
arrears. The defendant filed a written 
statement challenging the statements 
‘made in the plaint and further claiming 
set of in respect of certain amount spent 
over the repairs of the house. 

' 2. On 2-6-1967, the plaintiffs filed an 
application under Section 11A of ‘the Act 
for a direction to the defendant to deposit 
the rent — past, current and future. In 
his rejoinder, the defendant claimed cer- 
tain deductions by way of liability of the 
plaintiffs towards repairs of the house and 
averred that a sum of Rs. 493.66p. only 
was due. However, the trial court by its 
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order dated 28-6-1967 directed the defen- 
dant to deposit the entire rent for the 
period November, 1964 to June, 1967 
nepe to Rs. 1178.00. The defendant 
did not, however, make any deposit and 
on 20-7-1967 the Court passed an order 
striking off the defence and g ex 
parte hearing of the suit. 

8. The suit was taken up for trial ac- 


. cordingly and the defendant was not 


mitted to lead evidence in support of his 
defence to the prayer for eviction. On 
20-9-1967, a decree was Te in favour 
of the plaintiffs and the defendant appeal- 
ed. The lower appellate court allowed the 
appeal on 16-6-1971 and remanded the 
matter to the trial court for fresh hearing 
after giving the defendant an opportunity 
to cross-examine the plaintiffs’ ` witness. 
The plaintiffs’ witness was accordingly: 

ed by the trial court for cross-exa- 
mination by the defendant, but the 


s ‘defendant was not permitted to lead any 


evidence in support of his defence. The 
suit was again decreed on 8-9-1978 and 
the defendant once more filed an appeal 
which was e the lower appel- 
late Court on 28-8-1975. The defendant 
now come to this Court in second 
appeal. . | 

4, It has been contended on’ behalf of 
the appellant that the trial court, in view 
of a Special Bench decision of this Court, 
had no power to direct the defendant 
under’ Section 11A of the Act. to deposit- 
the arrears of rent for the period prior to 
the institution of the suit and. the ordex 
in this regard dated 28-6-1967 as well the 
later order dated 20-7-1967 striking off 
the defence are entirely without jurisdic 
tion. As a result of these illegal orders, 
the defendant was wrongly prevented 
from leading evidence in support of his 
defence to. the eviction and this has re- 
sulted in serious prejudice to him. The 
appeal should, therefore, be allowed and 
the case sent back for fresh trial. 

5. The appeal.was initially heard by 
a learned ones Judge who directed the 
case to be placed before a Division 
Bench. Before the Division Bench, the 
respondent relied. upon. the decision 
dated 4-7-1978 in the case of Ramnarain 
Prasad v. Seth Sao (S. A. No. 743 of 
1974 D. B.) wherein, in similar circum- 
stances, the appellant’s point was repelled 
on the grounds that the defendants had 
failed to deposit even the rent due for 
the period subsequent ‘to the institution 
of the suit and-that the question had not 
been raised and pressed in 'the two courts 


below. The Bench ‘hearing the present 
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case doubted the correctness of the deci- 
sion in S. A. No. 748 of 1974 and the ap- 
al has, therefore, been referred to Full 


ench. 


6. In view of the decision in Ram 
Nandan Sharma v. Maya Devi, (AIR 1975 
Pat 283) (FB) it must’ be held that the 
trial court had no power to order, under 
Section 11A of the Act, for the deposit of 
- the arrears of rent for the period before 
9-8-1966, the date of institution of the 
suit, and this position has not been chal- 
lenged on behalf of the plaintiffs. It has, 
therefore. been correctly conceded by 
Mr. Kailash Roy that so far as this direc- 
tion is concerned, it may be treated as 
ultra vires. He has, however, urged that 
so far as the Courts Order in regard te 
the deposit of the rent for the subsequent 
period is concerned, the same is severable; 
and the defendant was under a ee 
duty to comply with this part. As he failed 
to do so, the order striking off his defence 
cannot be interfered with. He further 
argued that oe a a pure question of 
law can be taken for the first time in‘a 
second appeal, but this right is subject 
to Section 105 of the Code of Civil Pro- 
cedure which requires a point, arising 
out of an error of the trial court, to be 
taken in the memorandum of appeal be- 
fore the first appellate court. On failure 
to do so. the appellant must be deemed 
to have waived the point, rendering it 
incapable of being raised in the second 
appeal for the first time. 


7. Reference was also made atthe bar 
to the decision in B anji Ram v. Babu 
Sagir Ahmad, (1975 BLJR 598) (DB). In 
that case, the defendant had earlier moved 
the High Court in its revisional jurisdiction 
against the order of the trial court strik- 
ing off his defence and the order was 
confirmed. As a result, the trial court's 
ordey became final and it was not open 
to the defendant to challenge the same 
again in the second appeal which arose 
out of the decree. Admittedly, in the pre- 
sent case, the defendant never came to 
this Court earlier agamst the orders dated 
28-6-1966 and 20-7-1967,'and the reported 
decision is, therefore, clearly distinguish- 
able. It is true, however, that in that case 
one of the reasons given for the decision, 
independent of the aforementioned distin- 
guishing fact, was that the order striking 
off the defence under Section 11A of the 
Act could not be deemed to be an inter- 
locutory one attracting the provisions of 
Section 105 of the Code of Civil Proce- 
dure. It was observed that it is not by 
virtue of the order of the Court that the 


- 
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defence is struck off. In the event of 
failure to abide by the Court’s order for 
deposit of arrears of rent, it follows as a 
necessary consequence on account of the 
provisions -of the section. With great res- 
pect, I do not find myself in a position 
to accept this proposition. It is true that 
the power to strike off the defence is 
derived from Section 11A of the Act and 
the test for doing so is as to whether the 
defendant has failed in making the neces- 
ary deposit within time. Before such an 
order can be passed, it is necessary for 
the Court to record a finding that such 
a default has actually taken place. If the 
default is denied, the point may have to 
be decided on evidence. Sometimes. the 
dispute arises as to. whether a deposit 


‘made by the tenant is adequate or it is 


merely a partial deposit, specially in cases 
where the amount is not mentioned in 
clear and unambiguous terms by the 
Court (in) its order. The Court, before 
it can proceed to reject written statement, 
is under a duty to determine the ques- 
tions and may have to admit evidence in 
roper cases, The pee off the defence 
as, therefore, to be held to be an act 
of the Court — of course under the 
command of the law; and if in its r- 
formance some illegality is committed, it; 
should be subject to scrutiny by a higher: 
Court having jurisdiction in this regard. 
It can be compared with a suit which has 
been filed in the opinion of the Court 
after the expiry of the period of limita- 
tion. The law does not give a choice, to 
the Court — the latter is enjoined to dis- 
miss the suit. For that reason, the dis- 
missal of the suit can be held not to havel ` 
been a decision by the Court. Merely for 
the reason that the Court has no alterna: 
tive but to pass its order in a particular 
way on the establishment of certain con- 
ditions, it will not be legitimate to hold 
an it does not amount to an order by 
ourt. 


§. For deciding as to whether the 
order striking of the defence is covered 
by the provisions of Section 105 of the 

dé of Civil Procedure, a reference 
may be made to the sub-section (1) which 


reads as follows: . . 


“105. (1) Save as-otherwise expressly 
provided no appeal shall lie from any 
order made by a Court in exercise of its 
original or appellate jurisdiction, bul 
where .a decree is appealed from, any 
error, defect, or irregularity in any order, 


affecting the decision. of the case may be 
set forth as a ground of objection in the 


Memorandum of appeal. 
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The only condition laid down is that the 
order should affect the decision of the 
case. By an order striking off the defence 
under Sec. LIA of the Act, the tenant 
is placed in the same position as if . he 
aa not defended the claim to ejectment. 
ermitted to lead evidence in 
support of his plea and the issue has ta 
be decided ex parte. There cannot be any 
manner of doubt that such an‘ order must 
be held to affect the decision. In absence 
of any further restriction in Séction 105, 
its application cannot be resisted.- ` 


9. Mr. Roy contended that the provi- 
sions of Section 105 of the Code of Civil 
Procedure mandatorily required the point 
to be mentioned in the memorandum of 
appeal filed in the first appellate court 
before it can be permitted to be taken 
in second appeal. I do not find any reason 
o uphold such an interpretation of the 
section. The section applies not only to 
‘lfirst appeals but also to second appeals. 
t is true that before an error in an order 
affecting the decision of the case can be 
ermitted to be urged, it should be set 
orth as a ground in the memorandum of 
_lappeal; and reference in the section in 
his regard is to the memorandum of ap- 
eal of that Court where the point is 
sought to be urged. There does not a 
ear to be any reason to hold that the 
ction requires the appellant to mention 
e point in the memorandum filed 
the first appellate court for -permission to 
ress it in the second appellate court. It 
been urged that the appellant must 
be deemed to have waived the point if 
. he did not take it in the first. appellate 
court. Reliance was placed on the decision 
in Lachoo Mal v. Radhey Shyam, (AIR 
1971 SC 2218, Para 6) in support of the 
proposition that every one has a right to 
_ waive and to aig to waive the advantage 
of law made for his benefit. In that case 
during the tenancy governed by a Rent 
Control Act, an agreement entered into 
between the landlord and the tenant by 
which the tenant was to vacate the pre- 
mises for reconstruction. and the landlord 
was to redeliver the same after `recon- 
struction was held to be binding on a 
finding that the landlord could and did 
waive the exemption benefit available 
under the Act for reconstruction. In the 
present case, neither there is an ree- 
ment between the parties in regard to 
the deposit of the rent nor has the appel- 
lant made any representation in that re- 
gard on which the respondent has acted 
to his detriment. If the appellant has got 
in law the right to agitate, which is a 


He is not 
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pure question of law; for the first time 


in the second appellate court. he cannot. 
be es opped from so doing; if he has not 
y 


misled, his conduct e. respondent — 
in acting to his disadvantage. 
10. As the argument proceeded, the 


point was reformulated in a slightly differ- 
ent form. Mr. Roy urged that it was the 
duty of the appe ant to have taken all 
the points, which were relevant for his. 
success, and if he chose not to mention 
them before the first appellate court, he 
must be deemed to have given them up. 
The learned Counsel emphatically claim- 
ed that the principle of waiver fully ap- 
lied. There does not appear any force 
in the point which must be rejected for 
more than one reason. Although the ex- 
pression ‘waiver’ is freely and frequently 
used in the field of law. the principle 
governing it is often misunderstood and 
many a time the term is confused with 
‘estoppel’. In Basheshar Nath v. The Com- 
missioner of Income-tax (AIR 1959 SC 
149) Mr. Justice S. K. Das observed in 
Para 53 of the Judgment as follows:— 


“It has been said that ‘waiver’ is a 
troublesome term in the law. The gene- 
rally accepted connotation is that to con- 
stitute ‘waiver’ there must be an inten- 
tional relinquishment of a known right or 
the voluntary relinquishment or abandon- 
ment of a known existing legal right, or 
conduct such as warrants an interterence 
of the relinquishment of a known right 
or eee Waiver differs from estoppel 
in the sense that it is contractual mtg is 
an agreement to release or not to assert 
a right, estoppel is a rule of evidence.” 
Proceeding further it was observed that 
althou is well established that ignor- 
ance of law is no excuse, but this maxim 
cannot be carried to the extent of saying 
that every person must be presumed . to 
know as to the correct interpretation of 
a particular law for the purpose of ap- 
plication of the principle of waiver;. and it 
will be going: too far.to hold that every 
eee submission to a law, sub- 
sequently declared to be invalid, must 
give rise to a plea of waiver. The case 

efore the Supreme Court was one relating 
to the enforcement of constitutional right 
and in that view it may not directly cover 
the case before us; but the principle as 
mentioned above is of general applica- 
tion and cannot be ignored. In Halsbury’s 
Laws of England, it has been stated that 
waiver is the abandonment of a t 
and where it is not expressed, it may be 


implied m the conduct which is 
inconsistent with the continuance of - 


romise or assurance which 
was intended to affect the legal relations 
between them and to be a on ac 
cordingly, then; once the other party has 
taken him at his word and acted on it, the 
party who gave the promise or assurance 
must be deemed to have waived his right, 
even though it may not be supported in 
point of law by any consideration. Where 
the right is a right of action, or an in- 
terest in property, an express waiver de- 
pends upon the same consideration as a 
release. [f it is a mere statement of an 
intention not to insist upon the right, ‘it 
is not effectual unless made with con- 
sideration. It has further been held that 
or a waiver to be effected, it is essen- 
tial that the person ting it should be 
fully informed as to his right. Viewed in 
this background, it is manifest that the 
mere omission in taking a point in the 
appellate Court cannot by itself amount to 
waiver. Abandonment or rai gr 
is not purely negative in nature. By hold- 
ing otherwise, the well established pro- 

sition that a pure question of law can 
e taken for the first time in a second 
appeal will have to be negatived. In the 
present case, no reliance has. been placed 


the other a 


on any act of the appellant or the res-- 


pondent or, for that matter, any circum- 
stance whatsoever to indicate that 
appellant had the knowledge of the legal 
point which became available to him on 
the decision of the Full Bench in Ram 
' Nandan Sharma v. Maya Devi (AIR 1975 
Pat 283) overruling the earlier con- 
trary view and that he intentionally gave 
it up. Besides, it is firstly established that 
an al ray to jurisdiction cannot be 
waived, for consent cannot give the Court 
jurisdiction where there is none. If the 
trial Court had no authority to pass an 
order for deposit of rent for the period 
prior to the institution of the suit, the 
order in this regard must be held to be 
without jurisdiction. For all these reasons, 
I overrule the argument of the learned 
Counsel for the respondent. 


ll. Although Mr: Sanyal claimed the 

int as one involving a pure Tenon of 
aw, the appellant can Ta ly brin 
the ground also within the op of el. (e 
Jof Section 100 (1) of the Code of Civi 
Procedure, which permits a point, based 
lon a substantial error or defect in pro- 
cedure resulting in an error or defect in 
the decision .on merits to be taken in a 
second DER The trial Court by striking 
off the defence illegally denied the right 
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-matters of record of this case and are not 
dependent on any evidence, A. party toa 
litigation cannot be denied the right to 
refer to the course, the proceeding has 
taken, and this includes the question as 
to whether a particular order passed by 
the trial Court or the lower appellate 
Court was earlier challenged or not by a 
revision application and, if so, with 
what result. The Dort urged on behalf, 
of the appellant, therefore, cannot be: 
shut out on the ground that it is not! 
known as to whether the order of the trial 
Court, complained of, was the subject of! 
a civil revision application or not. The, 
parties are expected to know the course, | 
the litigation has taken, and the Court 
will not refuse to take note of the same. 
However, as stated earlier in the present! 
case, the admitted position is that none 
of the parties had earlier challenged any 


of the orders passed by the trial Court 


before the High Court in its revisional 
jurisdiction. | 
12. The only other point pressed by 


Mr. Roy was that the trial Court’s order 
dated 20th June, 1967 was made up of 
two parts, the first being in regard to the 
direcHon to pay the arrears for the period 
prior to the institution of the suit; and 
that the epee was under a duty to 
have obeyed the other part of the order 
which was good and should have deposit- 
ed the rent for the period commencing on 
9-8-1966. That having not been done, the 
order dated 20th July, 1967 striking. off the 
defence cannot be interfered with. I do 
not find any merit in this a either. 
The order striking off the defence was 
not passed for the partial defualt as men- 
tioned above. It was founded on the 
omission of the defendant to deposit the 
entire amount of Rs. 1178/- which cover- 
ed the full period beginning from Novem- 


ber, 1964. The order rejecting the written 
statement is one and indivisible. The 
defendant could not have saved his 


defence by making, a ea deposit. We - 
have to examine the directions given and 
the orders by the Court as they are. They 
cannot be reconstituted retrospectively at 
this stage. It is, therefore, no use suggest- 
ing that the defendant should have engag- 
ed himself in an exercise in futility. The 
conclusion is that since his written state- 
ment was illegally struck off, which 
robbed him of the right to lead and 
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establish his case, the decree of eviction 
passed by the two Courts below must go 
and he should get a fair chance to plead 
and prove his case. 


13. The defendant has challenged the 
claims for arrears of rent, as mentio 
in the plaint, but could not substantiate 
his plea as he was not permitted to lead 
the evidence on the question of his liabi- 
lity in this regard.-As has been held above, 
he was entitled to lead’ evidence. The 
decree in this respect, therefore, must also 
be set aside. 


14, In the result, the appeal is allow- 
ed, the decree passed is set aside and 
_ the case is remanded to the trial Court. 
The orders dated 28-6-1967 and 20-7-67, 


mentioned above, are also set aside and. 


the Court is directed to hold further trial 
of the suit in accordance with law. The 
' evidence which has already been receiv- 
ed will not be ignored, but both the par- 
ties will be permitted to lead further evi- 
dence in the suit. If the plaintiffs press 
their application under Section 11A of the 
old Act, the trial Court may postpone the 
trial for sometime and pass orders on the 
application in accordance with law. In 
such an eventuality the Court may give 
lawful direction in regard, to the deposit 
of the rent after pan adjustment of 
any amount which the defendant might 
‘have deposited in pursuance of an order 
by this Court while disposing of the stay 
matter. If the defendant defaults in com- 


plying with the Courts direction, it will. 


e open to the plaintiffs to pray for 
striking off the defence. The parties are 
directed to bear their own costs of this 
second appeal. 


-K B. N. SINGH, C. j.:— 15.. While 
eeing with the judgment of my learn- 
brother, L. M. Sharma. J., I may add 

a few observations of my own. 


' 16. The contention of Mr. Kailash Roy 

that striking off of the defence -against 
ejectment as a result of non-deposit of 
rent within the statutory period of fifteen 
days, under Section 11A of the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
_ trol Act, 1947, flows from the Statute 

itself and not as a result of an order pass- 
ed by the Court to that effect, is based 
on a misconception that only such orders 
which the Court passes by virtue. of a 
non-mandatory provision of law can be re- 
garded as “an order passed by the Court” 
and not those which the Court passes in 
con orny with a mandatory provision 
of law. The distinction sought to be made 
by Mr. Roy here appears to me to | 
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be . in a second appeal subject to 


wholly unwarranted. A Court of law has 
to function in the manner prescribed by 
law or according to the principle laid 
down by law— both E A and sub- 
stantive. The Court while passing orders 
has no doubt to conform to the law, but 
nonetheless, in every case, it is the Court’s 
order which decides the controversy or 
dispute between the parties and the rele- 
vant Statute is a guide to the Court in 


pes appropriate orders in the. cases ` 
n certain matters, the -law 


efore it, 
leaves certain discretion with the Court 
while in some matter it does not. As for 
example, the general rule as prescribed 
under Section 3 (1) of the Limitation Act 
is that every suit, appeal or application 
made after the prescribed period thereof 
in the First Schedule shall be dismissed. 
Certain relaxation to this general rule has 
been made in the case of filing of appeals 
and applications as laid down in section. 


- 17. It gives a Court power to condone 
the delay in filing an appeal or applica- 
tion provided the appellant or applicant 
satishies the Court that “it has sufficient 
causes” for not filing the appeal or ap- 
paces within the ppeseribed eriod of 
imitation. There is no such cretion 
with the Court in matters of suit and if 


_has to be dismissed if filed beyond time 


as Section 5 has not been made applicable 
to suits. If the argument of Mr. Kailash 
Roy is accepted then an order condonin 

or refusing to condone the delay in fil- 
ing an appeal or application’ will be an 
order of the Court, but not those orders 
where the Jaw does not leave any such 
discretion with the Court, such as suit 
filed beyond the prescribed period of 
limitation which has to be dismissed. Ac- 
cording to Mr. Roy such an order flows 
from the Statute i e. Section 8, and the 


Court has no volition in it. But the Civil _ 


Procedure Code treats such a dismissal 
or rejection of the plaint [c]. (d) of R. 1] 
of Order VH] as dismissal or rejection by 
the order of the Court and an appeal. is 
provided from such an order which has 
the force of a decree under S. 96 of the 
Code. The appeal thus will be from the 
order of the Court’ dismissing the plaint 
although it may flow from the mandatorv 
provisions of the Statute. The starting 
point of limitation for filmg appeal also 


in such cases will be the date of dismissal ` 


of the plaint and not-the date when the 
on was filed beyond the time fixed 
y the Statute. i 
18. The other contention of Mr. Roy 
is that a pure point of law can be agitat 
the provi- 
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sions of Section 105 of the Code of Civil 
Procedure, that is to say, it must have 
been raised in the memorandum of appeal 
before the lower’ appellate Court for the 


point being made available in the second. 


‘he misconception in the - 
ment of Mr. Roy lies in- the fact that the 
provisions of Section 105 apply equally 
to a first appeal and a second appeal, as 
held by Sharma J., with whom [I entirely 






out the veo seat : 
e raised in second a supporte 
by a Full Bench decision of this € 

the case of Niranjan Pal v. Chaitanyalal 
` Ghosh (1964 BLJR 583):(AIR 1964 Pat 
401) where lack of notice under S. 168 
of the Transfer of Propan age was per- 
mitted to be taken for the time in the 
second appeal although not taken either 
in the trial court or before the lower ap- 
pellate court. This decision, no doubt, 
stands overruled so far as the requirement 
of notice under S. 106 is concemed, but 
the ae laid down that such a ques- 
tion could be taken for the first time in 
second appeal still holds good [Vide deci- 
sion of the Supreme Court in the case 
of V. D al Chettiar v. Yesodai Ammal 
(AIR 1979 SC 1745). - 


19. It may also be mentioned that it 
was futile to expect the appellant to take 
up this point in the lower appellate court 
in. face of earlier Bench decisions of this 
Court taking the view that arrears prior 
to the suit also could be deposited as those 
decisions of this Court would be binding 
on the Jower appellate bok ie for the 
matter of that, on all subordinate courts. 
The earlier decisions were reversed the 
legal ition in this regard has been 
settled by a Full Bench decision of this 
Court in the casé of Ram Nandan Sharma 
(AIR 1975 Pat 288) (supra) decided on 
10th October, 1974, that is to say, long 
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after the filing of the memorandum of 
appeal before the lower appellate court. 

. 8. SAHAY, J. :— I agree. 

| _- Appeal allowed, 
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Chandar Sah and others, Appellants v. 
Mst. Godhani and others, Respondents. 


A, F. A.D. No. 888 of 1974. D/- 29-8- 
1980.* 


Hindu Law — Joint family — Partition 
~~ Joint family property — Acquisition by 
a member — Presumptions. 

There is no presumption that a family, 
because it is joint, possesses joint pro- 
perty or any property, when in a suit for 


. partition a party claims that any pro-. 


rty or item of the property is joint 
Family property the Bader of proving that 
it is so rests on the a asserting the 
same. AIR 1988 PC as and AIR 1960 SC 
335, Rel. on. (Para 8) 
Where the karta of the joint family had 


no sufficient means out of which pro- 
in the 


cee a during the lifetime of the karta 
woul 
property. In such a case, in the absence 
of evidence by a member claiming share 
in such property to prove that the joint 
family had sufficient income which could 
form the nucleus for the acquisition of the 
property, no presumption would arise 
at the member claiming share had any 
interest in the property. (Para 
‘Referred; Chronological Paras 
6 


AIR 1947 PC 189: 1947 All LJ 587 8 
ATR 1938 PC 85: 1983 All LJ 339 - 6 

Rajendra Kishore Prasad, for Appel- 
lants; Anant Prakash Sahay and Hari 
Shankar, for Respondents. 

MENT :— This is an appeal by 
some of the defendants who were respon- 
dents in the lower appellate court. There 
were four ogee who were the ap- 
pellants in-the court of appeal below and 
respondent first party’ here. 

' 2. The plaintiffs belonged to the 
branch of one Dhari Sah Ramdhari 
Sah, whereas the defendants-appellants 


Apm decision of Kashinath Prasad, 
‘Addl. Dist. Judge, 2nd Court, Motihari 
Dist. East Champaran, D/- 25-7-1974. 
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belonged to the- branch of one Yugal Sah. 
The plaintiffs-respondents Ist P had 
b one t a suit -for partition -claiming 
1/8rd share in the property in the ‘suit 
The genealogy is admitted. One Bhola Sah 
had e sons, namely, Yugul Sah; Gugul 
Sah and. Dhari Sah alias Ramdhari Sah: ' 
3. According to the-case of the plain- 
tiffs Bhola Sah died in the state of joint- 
ness leaving behind his three sons afore- 
mentioned’ in the year 1986.-Bhola Sah 
aforementioned carried on his famil 
business and other trade out of the in- 
come of which he acquired certain pro- 
perties including the land under partition 
which were acquired in the name o 
different members of the joint family. All 
the branches of three sons of Bhola Sah 
were earlier joint in mess and business 
till some 18 years before the institution 
of the suit. When there was a partition 
of immoveable and grains the land of the 
joint family were also for the sake of 
convenience of cultivation possessed by 
the parties separately without there being 
apati by metes and bounds. The plain- 
itts, therefore, demanded partition of 
their I/8rd share in the- ‘property which 
pang been refused this suit was institut- 


ed. : 

4. The defence of the appellants was 
. that Bhola Sah was a poor man having no 
family property apart from a residential 
house in which he was living. He actually 
died in the year 1926. The disputed pro- 
perty, namely, the property acquired 
under a registered sale deed dated 17-2- 
1975 in the name of Yugul Sah, a certi- 
fied copy of which is Exhibit-1 was: said 
- to have been acquired exclusively by 
Yugul Sah personally from out of his own 
business income. The joint family have 
got nothing to do with the properties 
covered by Ext. 1. . 


5. The trial court dismissed the suit 
on the ground that on the admitted case 
of the parties ee the acquisition 
was made by Yugul Sah during the life- 
time of his father Bhola Sah the joint 
family had no income or funds at 
from out of which this property could 
have been acquired. The. trial court has 
accepted the case that Bhola Sah died in 
the year 1926. As to whether he died in 
the year 1926 or in the year 1986 does 
not make any difference for the purpose 
of the question involved 
Admittedly, Bhola Sah was living on the 
date when the properties were acquired 
under Ext. 1 on 17-2-1925. Admittedly 
again the sale deed was executed by one 
Bala Kyer and another (strangers to the 


Chandar Sah v. Godhani 
family) in favour of Yu 


f- perties covered under 


all 


in this appeal. 


Sah whose 
heirs are the appellants here. The trial 
court held “admittedly, Bhola Sah, ances: 
tor of the pees did not possess even a 
dhur of land till his death except a house 
and the land over which it stood”. This 
finding has not been disturbed by the 
lower appellate court. Yet while the suit. 
had been dismissed by the learned Sub- 
ordinate guage who kad tried the suit on 
the ground that it was not joint family 
rope 
fugul Sah, the learned Additional Dis- 
trict Judge in appeal: has decreed the 
suit for partition with regard to the pro- 
the sale deed 


ALR 


but was the self-acquisition of © 


aft 


(Ext. 1) on the only ground that the pro- | _ 


BT covered by Ext. 1 were sought to 
e dealt with in the year 1956 by other 
branches of the erstwhile joint family. 


6. In my considered view, 
Additional District Judge has misdirected 
himself on a substantial question of law 
which vitiates his judgment. As I have 
already observed above, the undisturbed 
finding of the trial court is that Bhola 
Sah was possessed of not even a dhur of 
land till his death except a house in which 
he was residing. Now I must state here 
some well settled principles of law which 
cover cases of the instant nature. It is 


true that if a joint family T pro- ° 
2. 


perty which was admitte joint, the 
presumption would be that the property 
continues to be joint, and the burden 
would lie upon the member who claims 
it as his separate property to prove that 
there was a partition and that he got it 
on such partition. It is also true that this 
presumption is peculiarly strong in the 
case of brothers. It is further well settled 


that Sarena and statements of parties 


determine the status of the family as to 
whether it was joint or jointness had 
disrupted. But, it is equally well settled 
that there is no presumption that a fami- 


ly, because it is joint, possesses joint pro-| 


perty or any property. When in a suit for 
partition a party claims that any property 
or item of the 

property the burden of proving that itis 
so rests on the party asserting the same, 
(reference in this connection may be made 
to the case of Shadi Lal v. Lal Bahadur 
AIR 1933 PC 85 and Smt. Rukhmabai v. 
Lakshminarayan. AIR 1960 SC 335). To 
render the property Pea the plaintiffs 
must prove that the family was possessed 
of some property which formed sufficient 
nucleus with the income of which the 
property could have been acquired (re- 
ference in this connection may be made 


learned ` 


roperty is joint family] — 


1981 


apart from the numerous decisions of the’ 


_ Courts to the decisions in 


ppalaswami v. Suryanarayan- 
murti, AIR 1947 PC 189 and AIR 1960 
SC 335 (supra)). . - i 

7. -The court of appeal below not hav- 
ing found that there was any nucleus out 
. of which the property under Ext. 1 could 
have been acquired by the joint family 
in the name of any individual member 
of the family, no presumption in law can 
arise that the property acquired -by Yugul 
Sah under the sale deed of 1925 would 
still belon 


various Hi 
the cases of A 


arped by any evi- 
be no presump- 





8 On 
stances discussed above, I am constrained 
to allow this appeal, set aside the Judg- 
‘ ment and decree of the lower appellate 


. court and restore that of the trial court. 
The plaintiffs-respondents Ist party’s suit 
shall stand dismissed with costs through- 


out. 
Appeal allowed. 


AIR 1981 PATNA 45 
NAGENDRA PRASAD SINGH, J. 

Peyare Gir and others, Appellants v. 
Mst. Mundari and others, Respondents. 
` A. F. A. D. No. 788 of 1969, D/- 10-7- 
1980.* ; 

Civil P. C. (5 of 1908), S. 100 — Second 
appeal — Finding of fact by lower appel- 
late Court when will be binding on the 
High Court. l 

Where the first appellate Court reverses 
the judgment of the Trial Court on a 
gies of fact, it is enjoined to consider 

e material issues in the case and to re- 
cord its findin 
ing into consideration the reasons given 
by the trial Court. (Para 4 


“Against order of Mohd. Abdul Hayat, 
i at Sub, ‘J. Samastipur, D/- 183-9- 


IX/JX/E687/80/KNA | - 


Peyare Gir v. Mundari 


. the reason piven by 


- kathas 10 dhurs of land 


‘a Bharna deed on 4th Au 


on those issues after tak-. 


_ Pat. 45 
-Where’ the first- appellate Court fails to 


consider the most material evidence in the 


case, and especially when it reverses the 
judgment of the trial Court the finding 
recorded by the first appellate Court is 
not binding on the High Court, though 
it is true that every non-consideration of 
the trial Court in a 
judgment of reversal will not attract this 
pancles AIR 1943 Pat 177 and AIR 

868 SC 466, Rel. on. ` (Para 5) 
Cases Referred: Chronological Paras 
‘AIR 1968 SC 466: 1968 All LJ 313 5 
AIR 1943 Pat 177 5 

Kailash Rai and Surya Bhushan Prasad 
aes for Appellants; Parmeshwar Prasad 
Sinha and Arun Bihari Mathur and Naresh 
Kumar Sinha, for Respondents. 


JUDGMENT :— This .second appeal 
has been filed on behalf of defendants 
first party, It appears that the suit in ques- 
tion was filed on behalf of the plaintiffs- 
respondents for declaration of title and 
recovery of possession in respect of 

ie Bleach to 
plot No, 693, situated in village Akhtiar- 
pur Chandauli in the district of Samasti- 
pur. According to the plaintiffs, the afore- 
said plot measured about 1 bigha 8 kathas 
10 dhurs and was recorded in the name of | 
one Sea r After his death, his heirs 
Kashim Ali and others came in possession 
of the aforesaid plot. Kashim Ali executed 
, 1904 in 
favour of the ancestor of the plaintiffs in- 
respect of 12 kathas 8 dhurs of land. 
Thereafter the family of the plaintiffs came 
in possession of that plot. The Bharna 
deed included 8 kathas of plot No. 693 
and 4 kathas of plot No. 707. It. was alleg- 
ed on behalf of the plaintiffs that Kashim 
Ali aforesaid sold 8 kathas of plot No. 693 
to the family of the plaintiffs by an oral 
sale. This 8 kathas, on actual measure- 
ment, was 8 kathas.10 dhurs. According 
to the plaintiffs, then there was no cus- 
tom of selling land without the consent 
of the landlord and that is why the por- 
tion of the plot in question was sold 
orally, It is said on behalf of the plain- 
tiffs that defendants Ist party got a pro- 
ceeding initiated under Section 144 of the 
Code of Criminal Procedure in respect of 
the said: disputed land, In that proceedin 
a pleader commissioner was ne 
who submitted his report saying that there 
was no d measuring 8 kathas on the 
t. The proceeding under Section 144 
oresaid was decided in favour of the 
defendants Ist Party. Being emboldened 
by that order, they dispossessed the plain- 
on 29th October, 1960. 
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2.. The defence of the defendants-ap- 
llants, on the other hand, was that the 
lock of land measuring 8 kathas of that 
pe was never sold by. Kashim Ali and 


and Se and since then they have re- 
_ mained in possession thereof. 

3. The learned Munsif, on considera- 
tion of the materials on the record, came 
to the conclusion that the oral sale, as 
alleged on behalf of the plaintiffs, was 
not proved. He also held that the case of 

ossession and dispossession, as set up on 

ehalf of the plaintiffs. was not correct. He 
upheld n of the Pra ae 

arty re ing possession of the in 

ispute On that finding he dismissed the 
suit of the plaintiffs. On a being fil- 
ed on behalf, of the plaintiffs,. the learned 
Subordinate Judge reversed the jucement 
and decree of the trial Court, According 
to him, the case of oral purchase, as set 
up by the plaintiffs, was correct. He was 
ako of the view that the plaintiffs 
came in possession of the land in question 
and they had been dispossessed by the 
_ defendants first party. : 


4, Learned Counsel appearing on be- 
half of the appellants submitted that the 


court of appeal below had reversed the. 


judgment of the trial court and; as such, 
it was enjoined to consider the’ material 
issues in the case and to record its find- 
ing on those issues after taking into con- 
sideration the reasons given by the’ trial 
court. In this connection learned Counsel 
has drawn my attention first to the judg- 
ment of the learned Munsif where he has 
discussed the case of possession and dis- 
possession, as set up on behalf of the 
plaintiffs. It is true that the learned Mun- 
sif has referred in detail to the documents 


and oral evidence adduced on behalf of. 


the parties. In Paragraphs 87 and 39 of 
his judgment he has 
dence of the witnesses examined on be- 
half of the plaintiffs on the ‘question: of 
possession and dispossession. Then, he has 
considered in later paragraphs the docu- 
` ments and oral evidence adduced on be- 
half of the defendant in support of their 
case of possession from much earlier 
period than 29th October, 1960 which 
was said to be the date on which the 
plaintiffs were dispossessed and then ulti- 
mately, he came to the conclusion that 
the case of possession and dispossession, 
as alleged by the plaintiffs, was not cor- 
rect, In this very connection learned 


Peyare :Gir v. Mundari- 


cussed the evi- 


A. I. R. 


'Munsif has also considered the pleader 


commissioners report regardi amal- 
amation of the disputed land. The appel- 
ate court, however, has simply referred 
to the evidence of some of the plaintiffs’ 
efendants’ witnesses in 





was considered by the trial court, has n 
been discussed by the appellate court. 


D. In a Bench decision of this Court 
in the case of Dr. R. P. Ghosh v. Bengal 
and North Western . Railway Company 
o 1943 Pat 177), while construing 

ection 100 of Code of Civil Procedure 
as it stood prior to the amendment in the - 
year 1977, it was observed as follows :— 

‘The . circumstances noticed by the 
Munsif should not, in my opinion, have 
been ignored or overlooked by the learn- 
ed Additional District Judge when deal- 
ing with the case and as his judgment is 
one of reversal and as the finding which 
he has arrived at is in the nature of an 
inference from the facts and circumstances 
of the case, it seems to me that his failure 
to take into consideration the very facts 
and circumstances upon which the find- 
ings of the Munsif were based amounts 
to such an error as would justify this 
Court in interfering with his decision.” 
Similar view was expressed by the Sup- 
reme Court in the case of Smt. Sonawati 
v. Sri Ram (AIR 1968 SC 468) where it 
was pointed out that the appellate Judge, 
in arriving at the conclusion, ignored 
vey important evidence on the record 
and on that account the conclusion was 
not. binding on the High Court: I have 
already pointed out that the way the 
court of appeal below has discussed the 
evidence adduced on behalf of: the parties 
on the question -of possession and 
session, which was the most material 
issue In the case, it cannot be held that 
it has recorded a finding which is binding 
on this Court. I may hasten to add that 
an non-consideration of the reason given 
by the trial court in a Judgment of rever- 
sal will not attract this principle. It will 
all depend on facts of each case. Before 


a finding of fact, recorded by the court 


of appeal below while reversing the Judg- 


198] 


ment of the trial court can.be held to be ` 
not binding, it must be shown-on behalt 

of the appellant that non-consideration of 

the evidence or reasons given by the trial 

court are material in nature. The instant 

case is one of those cases: where it can- 

not be held that the finding recorded by 

the learned Subordinate Judge is a find- 

ing as contemplated by S. 100 of the Code 

of Civil Procedure. 

6. Accordingly, this appeal is allowed 
and the judgment and decree of the court 
of appeal below are set aside. The case 
is remitted back to the court of appeal 
below to be. disposed of in accordance 
with law. Unfortunately, this appeal has 
remained pending before this Court -for 
more than ten years. It-is expected that 
the learned Subordinate Judge shall try 
to dispose of the appeal as early as pos- 
sible. In the circumstances of the case, 
there will be no order as to costs. 

Appeal allowed and case remitted. 


AIR 1981 PATNA 47 
FULL BENCH 


S. K. JHA, NAGENDRA PRASAD SINGH 
AND VISHWANATH MISHRA, JJ.° 


Nripendra Nath. Roy Choudhary. Appel- 
lant v. Commissioner of Chaibasa Muni- 
cipality and others, Respondents. 

A. F. A. D. No, 944 of 1974, D/- 1-7- 
1980,** : 

(A) Bihar and Orissa Municipal Act (7 
of 1922), Ss. 3 (18), 100, 107 (1) (a) — 
Liability to pay taxes — Does not depend 
on name of person being entered in as- 
sessment list. : 

Section 100 creates liability on the 
owner to pay municipal taxes other than 
latrine tax, which is not dependent till 
his name is entered in the records of the 
municipality, A person who will be deem- 
ed to be owner within the meaning o 
Section 100 read with Section 8 (18) of the 
Act either by transfer or by devolution 
cannot repudiate his liability, in a suit for 
recovery of arrears from the date he be- 
comes owner of the holding, on the 
ground that his name has not been mutat- 


“The Judgments in the case are, however, 
printed in the order in which they are 
given in the certified copy. The first 
judgment is not, therefore, necessarily the 
judgment expressing the majority view.. 


sero decision of S. K. P. Sinha, Sab. J. 
Chaibasa, D/- 21-8-1974. 
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ed in the records of the municipality for 
one reason or other. (Para 10) 

A person becomes owner of a holding 
not only after his name is entered in the 
records of the municipality but because 


_ of the transfer or devolution of the hold- 


ing in his favour. Provisions of Ss. 105 
and 107 regarding preparation and altera- 
tion of the. assessment list are for purpose 
of maintaining the record of such owners 
as well as the amount of taxes payable, 
by the municipality. For this purpose the 
municipality is required to give notice to 
heirs of such persons whose names are 
to be entered in the municipal register. 


ara a 
No doubt, -sub-section (4) of Sec. 10 
says that every alteration made under 
sub-section D “shall take effect from the 
date on which next instalment talls due”, 
but this does not mean that liability to 
pay the taxes by such transferee 
arises from the date on which the next 
instalment after alteration made falls due. 
If it is held that the liability for payment 
of tax arises only after an alteration under 
sub-section (1) of Section 107 is made then 
as, a necessary corollary it has to be held 
that liability of the transferor or the ex- 
owner continues up to that date, which 
will lead to an absurd result. 
(Paras 8, 23) 
(B) Bihar and Orissa Municipal Act (7 
of 1922), Section 107 (1) (a) — Alteration 
of assessment list — Commissioner has 
no power to withhold alteration till pay- 
ment of arrears of taxes due from trans- 
feror -or original owner. (Paras 10, 18) 
(C) Bihar and Orissa Municipal Act (7 
of 1929), S. 121 (2) — Liability to pay 
quarterly tax .—- Is created on Ist day of 
are: — Suit for recovery filed beyond 
ree years is barred by limitation. 


(Para 11) 
Cases Referred: Chronological Paras 
AIR 1976 Pat 243 i 14 
AIR 1975 Pat 158 6, 7, 24 
AIR 1972 Pat 877 6, 7 
AIR 1969 SC 40:1969 Cri LJ 271 22 
(1968) 69 ITR 864 (SC) : 29 
AIR 1986 SC 1870 292 
AIR 1963 SC 900- . 22 
1963 BLJR 214 7, 14, 24 
(1962) ILR 41 Pat 338 5, 14, 17, 24 
AIR 1960 Pat 84 8, 14 
ATR 1955 SC 619 92 
AIR 1948 PC 118: 1948 Alt LT 285 22 


1926 AC 87: 184 LT 98: 10 Tax Cas 98, 
Whitney v. Inland Revenue Commrs, l 

(1888) 13 AC 595:59 LT 697:58 LJQB 
152, Mersey Docks v: Henderson 

(1885) TLR 7 Al 558 (FB) 91 


48 Pat. 


Ua 6 Moo PCC 1:18 ER 582:4 Moo 
Ind App 179 (PC), Crawford v. ppoTi 


A.C. Mitra.and A, C. Jha, for Appel 
lant; S. K. Sarkar and M. N. Banerjee, for 
Respondents, 


NAGENDRA PRASAD SINGH, J. :— 
One of the defendants in a suit filed on 
behalf of the respondent Municipality for 
realisation of the arrears munici 
taxes is the appellant in this appeal. The 
money suit in question was filed for réali- 
sation of municipal taxes for the: period 
1-10-1967 to 30-9-1970 amounting ` to 
Rs. 1087.56. The suit was conteste 
- behalf of the defendants primarily on the 
ground that as their names are not re- 
corded in the assessment list of the Muni- 
 cipality, no liability to pay the tax has 
been created. According to the 
one Gyanendra Nath 
the owner of the holding who died in the 
year 1936. The defendants who are the 
sons of aforesaid Gyanendra Nath Rov 
Choudhary had applied for mutation of 
their names in the municipal- records, but 
the municipal authorities refused to 
mutate their names till they had paid the 
- arrears of taxes accruing during the life- 
time of the aforesaid Gyanen ` Nath 
Roy Choudhary. Learned Munsif, | how- 
ever, upheld the claim of the Municipality 
. and negatived the defence of the defen- 
“dants that as their names have not been 
mutated in the records of the Municipality 
they are not liable to pay the municipal 
taxes. That finding has been affirmed 
even by the court of appeal below. ' 


2. The case has been referred ito a 
Full Bench for answering the question as 


-to whether the liability to pay the imuni- 
oe taxes is created only after the 'name 
o 


a person is recorded in the records of. 
the Municipality as owner of such holding.. 


3. Chapter IV of the Bihar and Orissa 
Municipal Act, 1922- (hereinafter to ke 
referred to as ‘the Act’) deals with muni- 
cipal taxation. Section 82 vests power in 
the Commissioners to impose within the 


limits of the municipality taxes, detailed. 


natures of which have been given in that 
section. Section 98 lays down the mode 


of fixing the annual value of the holdings. : 


Section 100, which is releyant for the 


present case, is as follows: 


“(1) Any tax which is assessed cn the 


annual value of holdings, other than the 
latrine tax, shall, subject to the provi- 
sions of Sections 188 and 184, be payable 
by the owners of holdings within’ the 
municipality. ' i 
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defendants, 
oy Choudhary was. 
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(2) The latrine tax shall, subject to the - 
hadi of Section 185, be payable b 
the persons in actual occupation of hold- 
ings within the municipality. 
On a plain reading, any tax which is as- 
sessed on the annual value of the holding 
other than the latrine tax, is payable by 
the owners of the holdings, “owner” has 
been defined under Section 8 (18) which 
is as follows:— 

“‘Owner’ includes— 

(a) every person who is entitled for the 
ime being to receive any rent in respect 
of the land with regard to which the 
word is used, whether from the occupier 
or otherwise; 

(b) a. manager on behalf of any such . 
person; | s 

i any agent for any such person; and 

a trustee for any such person: 

On face of it, it gives an inclusive defini- 
tion apart from what is understood in the 
eneral law. Section 105 ponn proce- 
ure for preparation of the assessment 
list which shall contain particulars Jike 
name of the road, as well as number of 
the holding on the register, its. annual 
value; the name of the owner and occu- 
pier; the amount of tax payable for the 
year, etc. This assessment list can be 
altered or amended by the Commissioners 
from time to time for the purpose of and 
in the manner prescribed in that section. 


‘Section 107 (1) (a) and (b), which are rele- 


vant for the present case, are as follows:— 


~“(1) The Commissioners may from time 
to time alter or amend the assessment list 
in any of the following ways:— 

(a) by entering therein thé name of any 
pe or any property which ought to 
ave been entered, or any property which 
has become liable to taxation after the 
yublication of the assessment list under 
ection 115; — 


W by substituting therein for the name 
f the owner or occupier of any holding 
the name of any other person who has 
succeeded by transfer or otherwise to the: 
ownership or occupation of the holding;” - 
This power to alter and amend the assess- 
ment list is necessary in order to keep the 
records up to date taking note of transfer 
or devolution of the holding. Sub-section 
(2) of Section 107 is as follows: l 
“(2) The Commissioners shall give at 
least one month’s notice to any person 
interested, of any alteration which they 
propose to make under Cis. (a), (b), (c), (d), ` 
or (dd), of sub-section (1), and of the date 
on which the alteration will be made.” 
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Sub-section (8) of Section 107 says that 
pee of Sections 116 to 119 applica- 
le to objections shall, so far as may be. 
apply to any objection made in, pursuance 
: of a notice issued under sub-section (2) of 
Section 107. Sub-section (4) of S. 107 
states: 


“(4) Every alteration made under sub- 
section o shall be signed by the Chair- 
man and, subject to the result of an ap- 
plication under Section 116, shall take 
effect from the date on which the next 
instalment falls due. but the Commis- 
sioners .by such alteration shall not -be 
deemed to have made a new or revised 
assessment list.” 


Sub-section (1) of Section 108 imposes 
a duty upon the parties to a transfer of 
the holding, to give notice of the transfer 
to the Chairman. Sub-section (2) of Sec- 
tion 108 is as follows:— i , 


“(2) In the event of the death of the 

person in whom such title vests. the per 
son to whom, as heir or otherwise, the 
title of the deceased is transferred, by 
descent or demise, shall, within one year 
from the death of the deceased. give 
notice in writing of such transfer to the 
Chairman.” 
In view of this sub-section, in tne event 
of death of the owner of the holding, his 
heirs are enjoined to give notice to the 
Chairman of the Municipality whenever 
the title of the deceased is transferred by 
_devolution. 


4. In view of the aforesaid provision? 
a tax which is assessed on the annual 
value of the holding, other than the 
- latrine tax, is payable by the owners of 
the holdings. It is also apparent thal 
whereas Section 108 casts a statutory duty 
on the transferor and transferee of. a 
holding as well as on the heirs of a 
deceased owner in case of devolution to 


inform the municipality in one of such’ 


transfer, Sec. 107 (1) (a) and (b) makes it 
incumbent on the part of the Commis- 
sioners to alter and amend the assessment 
list by substituting therein for the name 
of the owner or occupier the name of any 
other person who has succeeded by trans- 
fer or otherwise. The power under sub- 
section (1) of Section 107 can be exercis- 
ed suo motu, or on basis of information 


furnished in compliance with the require- - 


ment of Section 108. But, can it be said 
that till the formality of substituting the 
name of the person who has succeeded 
bv transfer or otherwise to the ownership: 
of the holding, is completed he does not 
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become the owner for the purpose of this 
Act so as to be liable to pay the munici- 
pal taxes? In my view,.the answer to this 
uestion is in the negative. The liability 
or payment of taxes is created by Sec- 
tion 100 of the Act which says in wn- 
ambigupus terms that taxes other than the 
latrine tax shall be payable by the owner 
of the holding. A person becomes owner 
of a holding not only after 
entered in the records of the municipality 
but because of the transfer or devolution 
of the holding in his favour. Provisions ot 
Sections 105 and 107 regarding prepara- 
tion and alteration of the assessment list 
are for purpose of maintaining the record 
of such owners as well as the amount of 
taxes payable, by the municipality. For 
this purpose the municipality is required 
to give notice to heirs of such persons 
whose names are to be entered in the 
municipal register. 

A similar question had arisen in the 
case of Abrar Ali Khan v. Patna City 
Municipality ((1962) ILR 41 Pat 388) in 
which Ramaswami, C. J. and Untwalia. J. 
observed:— 

“The liability of the defendants to pay 
the taxes is -determined not by the entry 
of their names in the assessment list but 
by virtue of Section 100 (1), read with 
Section 82 of the Bihar and Orissa Muni- 
cipal Act. The liability of the defendants ‘ 
to pay the taxes is dependent upon the 
provisions of these taxing sections and 
not upon the provisions of Sections 105, 
106 and 107, which deal with the prepara- 
tion of assessment list and the quantifica- 
tion of the tax liability.” 


In that case also a suit had been filed on 
behalf of the Municipality concerned 
against pon who during the relevant 
time had transferred the holding in favour 
of their wives through registered docu- 
ment, The transferees applied for muta- 
tion of their names, but mutation was 
kept pending on the ground that the 
transferees had not deposited the arrears 
of taxes of the transferors, Thereafter, the 
suit in question was instituted for recovery 
of municipal taxes for the period subse- 
quent to the transfer. In the suit only the 
transferor’ were impleaded as parties and 
not the transferees. The suit of the muni- 
open was dismissed, and it was observ- 


“It is, therefore, not open to the plain- 
tiff-respondent in the present case to take 
advantage of its own laches or negligence 
in not entering the mutation of title in its 


‘assessment list. As we have already point- 


4 


name is — 


- Court observed that the Act 


' shall be 
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ed iout, the defendants -are not liable . to 
pay: municipal taxes for the period in 
question because they are not ‘ownérs’ 
within the meaning of Séction 8 (18) of 
_ the: Act, read with Sec.. 100 (1) of the. Act”. 
It was also observed that. the plaintiff 
might have obtained. a‘ decree for -the 
amount óf taxes against the - transferees; 
but they-were not parties to the suit. 
< 6. ‘Again in the case':of Sarat Kumar 
Acharya: v. Mahesh Prasad ‘Sahu: (ATR 
1972 Pat 877) a learned „Judge of this 
' was “to 
make the owner liable to pay the munici- 
pal taxes.” This question: was again agitat- 
ed in the case of Chairman and the Muni- 
_ cipal Commissioners of the Chakradhar- 
pur Municipality v. Bishwanath Jagat- 
ramka (AIR 1975 Pat 158) before a Bench 
of this Court and again the argument that 
till the name of the transferee or the 
' son on whom the holding has devolved 
by death of the owner is entered in the 
records ‘of the Municipality, the paan i 
to pay the-tax does not arise, was repeli- 


_%. Learned counsel appearing for the 
appellant placed reliance. on some obser- 
vations made in a Bench decision of this 
' Court in the case of Patna Municipal Cor- 
poration v. Ladley Saran. (1963 BLIR 
214). In. that case this Court had to deal 
with a case covered by Section 109 of 
the Act. Section 109 of the Act deals with 
.a situation where house belongs to one 
owner and the land on. which it stands 
and. any adjacent land belongs to another. 
In that case in respect of the holding, A 
was the owner, B, however, had made 
certain temporary structures on that hold- 
ing and he was said to be the owner of 
those structures. In such a situation. in 
view of Section 109, the Commissioners 
could value the house and land together 
and may impose a consolidated tax which 
ayable by owner of the house, 
who shall, thereafter, be entitled 
deduct the same from the rent which he 
pays for the land on proportionate basis 
In that connection it was observed:— ` 
“In my opinion, the word ‘owner’ in this 
section means only the person who is re- 
corded ás such by the Municipality. It 
will be noticed that under sub-sec. (1) of 


that section, it is in the discretion of the 


municipal authorities to value the house 
and land together and to impose a con- 
solidated tax: but they are-not bound to 
do so. If, however, a consolidated: tax is 


imposed, sub-section (2) comes into’ play; 
lised 


and the tax is to be m the 


` 
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‘No such law 


the case of Sarat 


as well 


owner of the house. It is obvious, that’. 


A. L R; 


before, imposing the consolidated tax, the 
authorities: must know who is the. owner; 
and the municipal records are:the only ` 
materials in- their. possession for the pur- 
pose at' the time of. assessing the tax, 
unless the-law requires the: authorities to 


‘make further man, of their own motion, 


about the actual ownership of the house 
or the land at the. time of the assessment. 
has been brought to our 


notice.” nmo 
It was specifically pointed out even in 
this case that under Section I00 any tax 
which is assessed on. the annual’ value of 
the holding other than the latrine tax, is 
payable by the owners of the holding, but 
this is “to'some extent modified by: Sec- 
tion 109, which makes a distinction be- 
tween the ‘owner’ of the house and the 
‘owner: of the land where they belong to 
two different persons.. though comprised 
in the same holding”, It is apparent that 
the aforesaid observations on which re- 
liance has been placed- on behalf of the 
defendant-appellant were made im con- 
text with Section 109 of the Act and not 
in respect of owners of all holdings. In 
_ Kumar Acharya. -v. 
Mahesh Prasad Sahu (AIR 1972 Pat 3 
as in the case of Chairman an 
the Municipal’ Commissioners of the 
Chakradharpur Municipality v. Bishwa- 
nath Jagatramka, (AIR 1975 Pat 158) this 
distinction in the case of Patna Municipal 
Corporation v. Ladley: Saran (1963 BLJR 
214) has to be read for the of 
ascertaining as to who is the owner with- 
in the meaning of . Section 109 only and ` 
not for purpose of Section 100 of the Act. 
. Reliance was also placed on behalf 
of the .defendant-appellant on a Bench 
decision of this Court in the case of Satya- 
deo Narain Lal v. Municipal Commis- 
sioners, Bhagalpur Municipality (AIR 1960 
Pat 84). In that case in purported exer- 
cise of the powers conferred on the Com- 
missioners of the Municipality, by Sec- 
tion 99 (b) of the - Act, a resolution had 
been passed that in sry ees of agricultural 
and horticultural holdi tenants and 
not the landlords should recorded as 
the ‘owners’ of the holding as provided in 
Section 100 of the Act. and that such ten- 
ants should be: assessed roeng .— On 
the A E of this resolution, efenilant 
No. 4 of the suit, who was the tenant, was 
sought to be made: liable for the munici- 
pal taxes although his name was not 
mutated in the assessment list and no 
notice was served of the aforesaid resolu- 
tion on him and names of the landlords 
had continued in the municipal records. 
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In that context; it was held that- a’ resolu- 
tion by itself not create liability for 
payment of taxes and before the tenant 
was called upon to pay É 
necessary to amend the assessment list 
and give notice thereof to the tenant-as 
ed by sub-sections (1) and (2) of 
on 107 of the Act. This case, in my 
view, does not ‘hold that unless the names 
of the persons) who are owners: of the 
holding are entered in the assessment list 
of the municipality, no liability to ‘pay 
municipal taxes is created. No doubt, sub- 
section (4) of Section 107 says that every 
alteration made wnder sub-section (1) 
“shall take effect from the date on which 
next instalment falls due”, but this does 
not mean that liability to pay the taxes by 
such transferee arises from the date on 
which the next instalment after alteration 
made falls due. What it means, according 
to me, is ‘that the Commissioners 
altering their assessment register shall 
daad the next instalment of taxes from 
such transferee, or Pe pa! with ie 
procedural part of the law and not the 
substantive one which is contained in Sec- 
tion 100 of the Act. If it is held that the 
liability for payment of tax arises m 
after an alteration under sub-section (1) 
of Section 107 is made then as a necessary 
corollary it has to be held that Hability 
f the transferor or the ex-owner continues 
p to that date, which will lead to an ab- 
surd result. A 
the holding and having i ed in ac 
cordance with Section 108 will have to 
pay the tax till an order under 
tion 107 (1) after enquiry is made. 


9. Learned counsel appearing for the 
Dant then submitted that if it is held 

at the liability to pay taxes is not de- 
pendent on the name of such person be- 
ing entered in the assessment then in 
many cases the Commissioners of Muni- 
cipality concerned may instead of filing 
suits. exercise their power under Sec- 
tions 124, 127 and 129-B which enable 
them to realise the said amount by issuing 


‘warrant of distress and sale of moveable - 


properties as well as under the provisions 
of the Bihar and Orissa Public 
Recovery Act. In other words, accordin 
2 the ee teed the Commissioners 

at liberty to adopt summary procedure 
for realisation of the arrears on persons 
whose liability has not been enquired into 
in accordance with sub-sections (2) and (8) 

tever m 
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‘after . 


having transferred 
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which I am not called upon to decide in 


this ‘case, but so far as the suit is concern- 


ed, it is certainly maintainable against a 

who has become owner of the 
Fol ing either by transfer or by devolu- 
tion. although his name for one reason or 
other has not been entered in the records 
of the municipality. 

‘10. My-considered opinion is that Sec- 
tion 100 creates liability on the owner to 
pay municipal taxes other than latrine tax 
which is not’ dependent till his name i 
entered in the records of the municipality. 
The Commissioners have to alter or 
amend the assessment list from time to 
time either suo motu or on receipt of the 


notice of transferor devolution, after 
complying with the requirements of sub- 
sections (2) and (8) of Section 107 of the 


Act. The Commissioners cannot withhold 
the passing of the order for alteration or. 
amendment till the arrears of the taxes of, 
the transferor or the original owner are: 
paid by the transferee or persons on whom 
the interest in such-holding has devolved. 
A person who will be deemed to be owner 
within the meaning of Section 100 rea 
with Section 8 (18) of the Act cannot re- 
pudiate his liability, in a suit for recove 
of arrears since the date he becomes owner! 
of the holding, on the ground that his 
name has not been mutated in the records 
of the municipality.. ` l 
IL Itis notin dispute that the de- 
fendants, after the ‘death of Gyanendra 
Noth Roy Choudhary, became the owners 
of the house in question by inheritance. 
and, as such, they are liable to pay the 
municipal taxes in respect of the“ house 
in question. The suit was filed. on 3-12- 
1970 for realisation’ of the arrears for the 
period 1-10-1967 to 30-9-1970, as 
already mentioned | above. In the 
courts below an objection had been 
taken on behalf of the defend- 
ants that in any view of the matter, so far 
as the claim for quarter beginning from 
1-10-1967 is concerned. it was barred by 
limitation. This objection has been nega- 
tived by both the courts below on the 
ground: that the tax which is payable in 
qaal -instalments becomes due- on 
e first day as well ‘as on the last day of 
the quarter, in view of the statement 
made in the plaint to that effect. In my 
view, in face of sub-section (2) of., Sec- 
tion 121 of the Act. the. aforesaid asser- 
tion in the plaint cannot be accepted. Sub- 
section (2) of Section 121. is as follows.: 


"Such tax shall be payable in quarterly 
instalments ' y such ` instalment 


‘and every: su 


I 
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shall be deemed to be due on the first day 
of the quarter in respect of which it is 
payable. 


. In view of the deeming provision it has 


to be held that the owner becomes liable 
to pay quarterly instalment on the first 
day of the uarter in respect of which it 
is payable, e effect of a deeming pro- 
vision need not be impressed which is al- 
most settled that rights and liabilities are 
created in the manner commanded by 
such statutory fiction. It has also been 
pointed out that one should not allow 
one’s imagination to boggle when working 
out the consequence of such statutory fic- 
tion. The result will be that liability of 
the defendants to pay the quarterly tax 
for the quarter beginning from 1-10-1967 
will be deemed to have been created on 
Ist of October, 1967 itself. The suit 
aving been filed beyond three years 
rom that, that claim has to be held to 
e barred by limitation. Accordingly, I 
hold that there cannot be any decree in 
favour of the Municipality for the quarter 
beginning from 1-10-1967. To that extent 
the decree of the courts below are modifi- 


12. In the result, the appeal is allow- 
ed in part to the extent indicated above. 
In the circumstances of the case. there 
will be no order as to costs, | 


S. K. JHA, J.:— 18. I have had the 
pene a of going through the judg- 
ment of my learned Brother, N. P. Singh. 
J., and I agree that the appeal be allowed 
in part, as indicated in paragraph 12 of 
his judgment, without costs. In deference, 
however, to the Jearned Judges of the 
Division Bench, at whose instance this 
case was referred to a Full Bench, I feel 
obliged to write out a separate—although 
a concurring-—judgment. It would not be 
out of place to mention here that at 
places some of the provisions of the Bihar 
and’ Orissa Municipal Act, 1922 would 
bear repetition in my judgment although 
they have been taken notice of by my 
learned Brother N. P. Singh, J., in his 
lucid judgment. I may, however, make it 
clear that I shall not dwell upon the ques- 
tion of limitation which has been 
thoroughly dealt with in the judgment of 
my learned Brother. 


14. This second appeal initially came 
up for hearing before a learned single 
Judge (Lalit Mohan Sharma, J.) who, by 

is order dated 2-3-79, held that there 
seemed to be some conflict in the Bench 
decisions of this Court, namely Patna 
Municipal Corporation v. Ladley - Saran 
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ead BLJR at and Satyadeo Narain 
„al v. Municipal Commissioners, Bhagal- 
pur Municipality (AIR 1960 Pat 84) on 
the one hand and a single Judge decision 
in the case of Saraju Bala 
man and Commissioner of Chaibassa 
Municipality (AIR 1976 Pat 243). The 
learned single Judge, therefore. by the 
aforesaid order referred this case for be- 
ing heard by a Division Bench. When the 
case came up before a Division Bench 
of this Court, the 

hearing the appeal Hari Lal 
Agrawal and Lalit Mohan Sharma, JJ.,) by 
their order dated 


the decisions of this Court, namely, a 
Bench decision of Ramaswami, C. J, and 
E fp (as he then was) in the case 
of Abrar Ali Khan v. Patna City Muni- 
cipality Ta ILR 41 Pat 338) on the one 
hand and of another Bench in the case of 
Patna Municipal Corporation (supra) and 
another Bench decision in AIR 1960 Pat 
84 (supra) on the other. The records of 
the appeal were, therefore, placed before 
the Honble the Chief Justice for con- 
sidering the desirability of referring the 
matter to a Full Bench. Hence. we sat to- 
gether to decide this apparently vexed 
question of law (I have used the word 
‘apparently’ -deliberately which I shall 
endeavour to justify at a proper place 
hereinafter) with regard to ihe true scope 
and purport of the charging section of the 
Bihar and Orissa Municipal Act, 1922 
(Bihar and Orissa Act 7 of 1922), herein- 
after to be referred to as the Act, read 
with the other relevant sections of the 
Act. Thus far, the justifiability of the con- 
stitution of this Full Bench. But before I 
proceed to go into the various ramifica- 
tions of the legal issue involyed in the fit- 
ness of things I must set out the facts first, 

15. This appeal arises out of, and is 
directed against, the judgment dated the 
21st day of August. 1974 passed by the 
learned Subordinate Judge at Chaibassa 
in Money Es es No. 3 of 1972, by which 
he affirmed the judgment and decree pass- 
ed by the learned Munsif at Chaibassa on 
29-86-72 in Money Suit No. 1386\of 1970. 
Defendant No. 2 in the action, Nripendra 
Nath Roy Choudhary is the appellant in 
this second appeal the plaintiff being the 
Chairman and the Commissioners of the 
Chaibassa Municipality, who are respon- 
dent No, 1 in this appeal. The other de- 
fendants, namely, Jatindra Nath Chou- 
dhary, defendant No. 1. Sachindra Nath 


Roy Choudhary, defendant No. 3 Man- 


Devi v. Chair- ` 
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indra Nath Roy Choudhary, defendant 
No. 4 and the appellant were all sons of 
late Gyanendra Nath Roy Choudhary. It 
seems during the pendency of the appeal 
in the lower appellate court Jatindra Nath 
Roy Choudhary, who was appellant No. 1 
in that court, died and his heirs Namita 
Roy Choudhary (widow) and Kalpana Roy 
Choudhary Prugnten — were substituted 
in his place by order dated 18-7-1974 
assed by the lower appellate court. De- 
endant No. 3 Sachindra Nath Roy Chou- 
dhary and defendant No. 4 Manindra 
Nath Roy Choudhary have been arrayed 


as respondents 4 and 5 respectively. In 


other words, respondents 2 to 5 have all 
common interest in the property in ques- 
ton with appellant Nripendra Nath Roy 
Choudhary. defendant No. 2, claiming 
devolution of interest in the PEDT in 
question, which I shall describe herein- 
after, by succession from the common 
ancestor Gyanendra Nath Roy Chou- 
dhary. 

16. Respondent No. 1, whom for the 
sake of brevity I shall refer to as the 
municipality, brought the suit for recovery 
of Rs. 1,087.56 paise on account of arrears 
of municipal taxes in respect of holding 
No. 7 situate in ward No. II of Chaibassa 
municipality. The aforesaid arrear o 
municipal taxes for the said holding was 
said to be due for the period commencing 
from 1-10-1967 up to 30-9-1971, i e, 
technically speaking the suit was for re- 
covery of arrears of municipal taxes from 
the 3rd quarter of the financial year 1967- 
68 to the 2nd quarter of 1970-71. The 

laintiff respondent No. 1 further prayed 
- for such ancillary reliefs as costs and 
interest at the rate of 6% per annum. 


Both the courts below have decreed the 
municipality’s suit against the appellant 
and respondents 2 to 5 with costs and 
interest pendente lite as prayed for. 


17. The facts are not in controversy 
at all. Short and simple as they are, I may 
set out the relevant facts here. The name 
of late Gyanendra Nath Roy Choudh 
stood mutated in the assessment list wi 
respect to the property in question in the 
municipal records. e defendants ap- 

lied for mutation of their names and also 

eposited the requisite mutation fee as 
enjoined by Section 108 (2) of the Act 
read with sub-section (8) of that section. 
They claimed mutation of their names 
by amending the assessment list and sub- 
stituting their names in place of the de- 
ceased owner as the ownership had de- 
volved upon them by virtue of succession. 
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Accordingly, the amendment was prayed 
for in terms of Section 107 (1) (b) of the 
Act. The municipality rejected their 
claim for mutation as it insisted that the 
arrears of taxes must be cleared off by 
defendants (who for all practical pur- 
poses are -respondents 2 to 5), which had 
accrued due before the death of the re- 
corded owner who was admittedly also 
the occupier of the premises in question, 
during his lifetime. This condition pre- 
cedent imposed ‘by the municipality to 
the defendants’ names being mutated 
was, as I shall presently show against 
the provisions of the Act and such a de- 
mand was manifestly illegal. All that was 
required of the defendants to do under 
Section 108 (8) of the Act had been done 
by them. Sub-section (2) of Section 108 
lays down that —~ 

“In the event of the death of the person 
in whom such title vests, the person to. 


whom, as heir or otherwise, the title of 


the deceased is transferred, by descent or 
demise, shall, within one year from the 
death of the deceased, give notice in writ- 
ing of such transfer to the Chairman.” 
Sub-section (8) of that section is to this 
effect — 


_ “Every notice under sub-section (1) or 
(2) shall be accompanied by a fee cal- 
culated at the rate of one per centum on 
the annual value of the holding subject 
to the maximum of five rupees in any one 
case. . 


The defendants had acted in accordance 
with the aforesaid provisions of the Act, 
The demand by the plaintif municipality 
from the defendants to pay of all the ar- 
rears of taxes before their names could 
be mutated in place of their father under 
Section 107 (1) (b) of the Act was, there- 
fore, clearly: unwarranted by any of the 
provisions of the Act. This has been settl- 
ed by this Court by a Bench decision of 
Ramaswami, C. J., and Untwalia. J. (as 
he then was) in (1962) ILR 41 Pat 338 at 
p 345 (supra) wherein it has been stated 
in clear terms that refusal to mutate on 
the ground, of arrears of taxes due on tbe 
holding is a refusal on no legal ground 
since there is not a condition precedent 
for the names of the successors-in-interest 
of the last owner being mutated, and in 
this respect, if the provisions of Sec- 
tion 108 of the Act have been duly com- 
plied with, it is the duty of the municipal- 
ity to mutate their names. There are 
numerous decisions in support of this 
proposition. But since learned counsel for 
the’ municipality respondent has fairly 
conceded that this demand on the. part 
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of the municipality was not warranted 
by any provision of the Act and was not 
legal, I do not think it useful to detain 
myself-on this question any longer. The 
int then is well established that the: de- 
tendants of the instant suit having ony 
„applied for mutation in accordance wi 
e law, the plaintiff municipality illegally 
refused to mutate their names or, to say 
the least, has kept the matter pending. For, 
it is a at all hands that, if the 
defendants had complied with this de- 
mand of the municipality, the municipal- 


ity could not have raised any ‘objection, 


to their mutation after complying with 
- the legal formalities as envisaged by Sec- 
- tion 107 of the Act with regard to notice, 
etc. any having any interest in the 
matter of alteration under sub-section. (2) 
of Section 107 of the Act. | | 
18. That being so, the name of the 
‘father of the defendants continued in the 
assessment of.the municipality even 
‘after his death as far back an in ‘the year 
1936. It is, however, nobody’s case that 
the interest of the owner and occupier of 
the holding in ee did not , devolve 
upon the defendants who were all sons of 
the deceased by inheritance. It is not even 
the defendants’ case nor is that the case 
of the municipality that there jis « any 
other person who is interested in the mat- 
ter of mutation of the defendants’ names 
and alteration being accordingly made ‘in 
e assessment list. in terms of Sec 
tion 107. (1) (b) of the Act. The only de- 
fence that was raised in the action by the 
original defendants (respondents: 2 to 
was that since their names did not stan 


‘ mutated in the assessment list of munici- ` 


pality, they were not liable to pay the 
arrears of municipal taxes. The only other 
tial defence was that the claim for 
arrears of taxes with regard to the third 
arter of the year 1967-68, i. e, from 
-10-67 to 31-12-67 was barred by the 
provisions of Section 121 (2) of. the Act 
read with Article 118 of the Indian Limi- 
tation Act, 1963. Be a a a 
The claim of the defendants «having 
been negatived, both. the courts below 
have decreed the suit on the nd that 
the defendants were admi the own- 


bel 
ther negatived the plea of limitation, wi 
toned period 


regard to the afo rais- 
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. 19. These being the foundational facts 
admitted at all hands, I proceed to ex- 
amine the provisions of the. Act to find 
ie ie el i d 
whether, principle, if a. person is ad- 
mittedly the owner -and ` occupier of a 
holding, he can escape the liability of 
payment of tax only because his name is 
not duly mutated in the municipal records 
by the 'm authorities which had 
been . duly about such devolution 
of interest—in other words, whether. the 
term “the owners of holdings” in a portion 
of the charging section namely, sub-sec- 
tion (1) of Section 100 can mean the own- 
ers of holding mutated in the assessment 
list of the municipality. I shall only then 
_ to examine the various case law 
on the subject to find out as to whether 
there is any divergence of views between 
the sets of Bench decisions'as well as a 
couple of single Judge decisions with re- 
to the specific question which has 
ed this case to be placed before this Full 
Bench. If there is a conflict, it shall then 
be my duty, sitting in a larger Bench, to 
endeavour to lay down the correct legal 
interpretation so that further controversy 
may not arise. . If, , there is no 
conflict to resolve, I shall proceed to show 
that there is no divergence of opinion but 
merely in the factual context ‘of . certain 
cases some observations had been made 
which may create some doubt in ‘regard 
to the correct principle of law to be uni- 
versally followed, in relation to the true 
meaning and purport of Section 100 of 
the Act read with Section $ (18) and other 
relevant sections thereof, __ . 


20. Before I proceed to traverse the 


‘legal bone of contention between . the 


learned counsel for the parties; I must 
state in. all fairness to learned. counsel for 


impression as to 


i 


the appellant that although in the written 


statement of the defendants a defence 
had been taken with regard to estoppel 
or waiver by conduct on- the part e 
plaintiff municipality, the . question of 
estoppel and/or waiver was not seriously 
contested in the courts below. .On the 
contrary, Mr. Arun Chandra. Mitra, learn- 
ed counsel for the appellant rightly ac- 
cepted: the legal position before starting 
to argue this case that. there could be no 
estoppel against statute. If the -defend- 
ants, name p the appellant and respon- 
dents 2 to 5 were covered by the charg- 
ing Section of the relevant taxing . sta- 
tu provision then in the absence’ of 
any legal provision: in the Act to bar the 
suit, there can be no question of estoppel 


’. the holdin 
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or waiver by conduct to be raised against 
the plaintiff respondent No. 1, E 


` 21. This then, brings me at once to the 
. Televant’ provision of the Act for the pur- 
pose of ‘determining the correct interpre- 
tation of Section 100 of the Act`in the’ 
context of some other statutory provisions 
to which I shall presently make a, refer- 
ence hereinbelow. a caer: | 
Admittedly -Section 100 of the |;.Act is 
the charging section which reads thus — | 
(1) Taxes by whom payable. 
which is assessed on the ahnual value of 
holdings, other than-the latrine tax; shall, 
subject- to the provisions of. Sections 133’ 
and 134, be payable by the owners of 
holdings: within the municipality. 
(2) The latrine tax shall, subject to the 
provisions of Section 185 be payable b 
. the person in actual occupation of hold- 
ings within the municipality.” — 
Section 100 (1) clearly and Neat Sete 
states that any tax assessed on the annual 
value of the holdings within the munici- 
pay other than latrine tax shall be paid 
y the owners of the holdings within- the 
municipality subject only. to the provi- 
sions of Sections 133 and 184 of the Act- 
Sub-section (2) of, Section 100. on the 
other hand, fastens the lability for. the 
payment of the latrine tax on the 


F 


n: 
in actual occupation of the holdings with- 


in the municipality, sub only to the 
isions of Section 185 of the Act: 
y speaking all sorts of taxes assessed 


on annual vahie of ee 
latrine tax have to be paid by the ‘own- 
ers’ of the holding whereas the latrine tax 
is Hable to be paid by the occupiers. of 

gs in question. Since Sec- 
tions 133, 134 and 135 have been .made 
subject to the provision of. Section 100, I 


except the 


may at once make a reference to those. 
three sections. Se 


if the sum due from an owner 
of any holding remains unpaid 
the notice of. : has 


amount w. may be so paid by or re- 
covered from him, subject to certain: pro- 
visos with we are not concern 

Similarly, Section 134 of the Act enables 
the area sai ies ‘to ag ti and po 
a on for recovery owner from 
tenant of three-fourths of the water-tax 
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which is. one: of. the .taxes included in the 
tax assessed on. the annual value:of hold- 
ings. Section 185: provides. for _levy:.-of 


` latrine. tax from owners in certain _ cases 


and lays..downi. that if any' holding is oc- 
cupied:in .severalty by more than one 
person, the commissioners may levy the 
atrine tax from the owner of such hold- 
ing who may recover from each occupier 
sich sum as shall bear.to the: entire 
amount of the tax so.levied in the same 
ae rtion oe ee 
olding -in occupation person 
bears to- the entire value of such hold- 
ing. In this case, as I have already noticed 
earlier, the: defendants are also the occu- 
piers of the holding in question, There- 
ore, if they be held: as owners and oc- 
cupiers: within the meaning: of the ‘Act, 
they cannot escape the liability of paying 
the entire tax-assessed on the annual value 
of the holding including the latrine tax. 
As a logical sequence I think it worth- 
while to explain the concept of owner- 
ship’ of property since the definition 
clause, namely, Section 3 (18) of the Act 
does not give the full connotation of the’ 
term ‘owner but merely has laid down 
an inclusive definition and reads thus — 
“3 (18) ‘Owner’ includes —. 
` (a) every person who is ‘entitled for the 


person: . time -being to receivé -any rent in 


) respect 
of the land with regard to which ‘the - 
word is used, whether from the occupier 
or otherwise; = . 

(b). a’ manager on ` behalf of any such 
person, ` 7 
o any agent for any such person; and 
}-a trustee for any such person; 
provided that no such manager, agent 
or trustee shall be liable to do anything 
ed by this Act, to be done by the 
a nor shall te seit a 
e tor omitting to su ess 
he had ‘sufficient funds in ke Eis as 
such manager, agent or trustee to do such 
tl i as | ` : . } 
We are not concerned with clauses (b), (ch 
d) and the to sub-section (18) of 
on 8. The only relevant. portion of 
the inclusive definition. and not exhaus- 
tive, which may be relevant is clause (a) 
of Section 8 (18). It may be seen from 
clause (a) of Section 3 (18) extracted above 


that every person who is entitled to. re- 
ceive: any rent in of any land 
the munici-. 


(namely, a holding 
pality) (brackets are mine), whether .from 
occupier or otherwise is included in the 
defini tion of the term ‘owner’. The legal 
connotation of the term ‘ownership’ with 
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regard, to the interests in property as en- 
visaged by the Transfer of Property Act, 
1882, which in English laws is termed as 
‘real _rights’, is a bundle of rights. The 
bundle is:that of various rights and inter- 
‘ests which may be vested in different 
persons; for example, a mortgagor 
mortgagee. a. lessor and a‘ lessee 
or a-tenant for the life and a re- 
-mainderman. Absolute ownership is 
an aggregate of component rights such 
as ‘the right of poses the right of 
enjoying the usufruct of land and so on. 
These subordinate rights, the aggregate of 
which make up absolute ownership, are 
called interests in property under: the 
Transfer of Property Act and in English 
law, real rights [reference in this con- 
nection may be made to a Bench decision 
of the Allahabad High Court in the case 
of Indar Sen v. Naubat Singh vas TLR 
7 All 558 at p. 556) (FB) and Mulla on 
the Transfer of Property Act, 5th Edition, 
at page 50]. This is the concept of owner- 
ship which, under the English common 
law relating .to real property, is generally 
or ordinarily known as an-estate ‘in fee 
simple. a 

The tax-payers, therefore, were inevi- 
tablv the owners in respect of the holding 
in question since they combined in -them- 
selves both the requisites of being the 
owners and occupiers of the said holding. 


_ 22. Much of the difficulty and, com- 
plications which arise on account. of 
taxin rovision in certain Statutes 
may be obviated if we keep in mind two 
distinct aspects of any taxing statute. It 
is well settled by various decisions’ of ‘the 
highest Court of our country as also those 
of England that the liability to tax arises 
by virtue of the charging section) alone. 
The charging section is not necessarily 
concerned with the quantification er the 
procedural t for such quantification 
of the amount payable for which a distinct 
machine 
cases althou ability to tax! arises 
by virtue..of the charging section; alone, 
the quantification of the amount payable, 
after following the procedure as laid 
down in the Statute, may be postponed. 
The liability to tax does not depend upon 
assessment; that ex hypothesi has already 
been fixed by the, charging section. The 
assessment order. only quantifies the liabi- 
lity which is already distinctly and finally 
created by the charging sections. Reference 
in this connection ‘may be made to the. 
decision of House of Lords in Whitney v. 
Inland Revenue Commrs. (1926 AC 87) 


‘and the decision of the Privy Council in 


+ 
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the li 
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Wallace Bros. and Co. Ltd. v. Commr. of 
Income-tax, (AIR 1948 PC 118). These are 
decisions of the highest English Courts. 
To the same effect are the decisions - of 
our own highest Court, to wit, in the ` 
eases of Chatturam Horilram Ltd. v. 
Commr. of Income-tax. [(1955) 2 SCR 290: 
AIR 1955 SC 619], Neptune Assurance 
Co. Ltd. v. Life Insurance Corporation of 
India (AIR 1968 SC Kesoram 
Industries and Cotton Mills Ltd. v. 
Commr, of Wealth Tax. [(1966) 2 SCR 
688: AIR 1966 SC 1870], Setu Parvati 
Bayi v. Commr. of Wealth Tax [(1968) 69 
ITR 864 (SC)] and Ishwar Lal Parekh v. 
State of Maharashtra, (AIR 1969 SC 40). 
Units of taxing objects or subjects (name- 


l ly, the creation of charge and the quanti- 
c 


ation of the tax liability) are two dis- 
tinct but supplementary aspects of every 
taxing Statute. The procedural parts of 
any taxing Statute have ordinarily and 
generally no overriding effect on the 
charging provision. There may, however, 
be instances where the liability for pay- 
ment of taxes being still there by virtue 
of the charging section, the remedy for 
realisation or recovery thereof is barred. 
For instance, if there is a period of 
limitation prescribed for such assessment 
then, in spite of the charging section, be- 
yond the period of limitation there can 
e no assessment and no liability can be 
fastened on the person who would other- 
wise have been subjected to such tax. 
Nonetheless, matters like limitation are of 
no consequence in so far as the question 
at hand is concerned inasmuch as. a 
eriod of limitation prescribed. under 
tatute has. at times, been recognised as 
a part of the substantive law itself and 
not procedural, barring the remedy, not 
necessarily obliterating the right. Sec. 100 
of the Act, I may repeat, is alone the 
charging section casting the incidence. of 
taxation on the owner and/or occupier in 
different proportions. This charging section . 
can, by no stretch of imagination, be 
made subservient to the provisions of Sec- 
tion 107 of the Act. 


23. There is yet another aspect of the 
matter which may have some important 
bearing upon the question of law in- 
volved. As I have already noticed earlier, 
Section. 100 enjoins that a tax assessed 
on the annual value of holdings shall be 
pons “by the owners of holdings”. 

imilarly, if we look to the provisions of 
Section 121A of the Act, we find. that it 
states that “the tax on holdings due from 
an owner in respect of any land or build- 
ing” will be the. first charge on the said 
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land or building subject only to the pay- 
ment of the land revenue due’ to the 
. Government. in relation to such holdings. 
It would be noticed that the Legislature 
has used the term “the owners of hold- 
ings” in Section 100 and “an owner in 


respect of any land or building” in Sec- 


tion 121A of the Act. As I have already 
hinted at at the outset, the question is as 
to whether the term ‘owner’ of a holding 
or any land or building as used in the 
two aforementioned sections means to 
suggest, as is contended for by learned 
counsel for the appellant, an owner whose 
name stands mutated by amendment or 
alteration -of the assessment list of the 
munici ae under the provisions of Sec- 
tion 107 of the Act? On well settled prin- 
ciples of construction of Statutes the 
answer must be in the negative. It is a 
well-known canon of construction 
of Statutes that unless the literal 
ane of a Statute produced an 
unintelligible result, there is no ground 
for reading in words or changing words 
according to what may be supposed to be 
the intention of the Legislature. On the 
contrary, where the literal reading of a 
Statute produces an intelligible result, “no 
case can be found to authorise any court 
to alter a word so as to produce a casus 


omissus” [refer to Lord Halsburys obser- , 


vation in Mersey Docks v. Henderson, 
(1888) 13 AC 595 at p. 602]. As the Judi- 
cial Committee of the Privy Council held 
in Crawford v. Spencer [(1846) 6 Moo PCC 
I at pp. 8 and 9], “we cannot aid the 
legislature’s defective phrasing of an Act, 
we cannot add and mend and, by construc- 
tion, make up deficiencies which are left 
there”. The language of Section 100 sup- 
plemented by that of Sec. 121A of the Act 
- does not lead to any unintelligible result 
or any absurd inconvenience, The mmni- 


cipal tax is assessed on the holding within - 


the municipality and is payable by the 
owner thereof. Where is the difficulty in 
carrying into effect the intention of the 
Legislature as expressed in clear and un- 
ambiguous languageP I therefore, cannot 
ersuade myself to ‘hold that the term 
owner as used in the charging section 


can be read on any canon of construc- . 


tion of Statutes as meaning ‘owner’ as 
entered in the municipal assessment list 
‘under Section 107 of ‘the Act.” 


24.- So far I have dealt with the ques- 
tion: -at hand as a matter of first 
impression and as: if the’ 
were res integra. I now propose to 
examine as to whether on the basis of the 
case law it can-at all be said that there 
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is any conflict to be resolved in the 
Bench decision of this court in the case 
of Patna Municipal Corporation v. Ladley 
Saran (1963 BLJR 214) (supra) and that 
in Abrar Ali Khan’s case an. This 

uestion was raised before a Bench of 

is court in the case of Chairman and 


the Municipal Commissioners of Chak- 


radharpur Municipality, (AIR 1975 Pat 
158). In that case before a learned single ~ 
Judge of this Court it was contended that 
since the defendant’s name stood in the 
municipal register as the owner, the trial 
court had erred in dismissing the suit, 
and reliance was nae on the Bench 
decision in 1963 BLJR 214 (supra). The 
learned single judge in that case thought 
that there was some conflict between the 
decision in the case of Abrar Ali Khan 
(1962) ILR 41 Pat 388 and that of Ladley 
Saran (1963 BLJR 214). When the case 


.was placed before a Division Bench, of 


which I also happened to be a member, 
such a contention was negatived -and it 
was held (on a thorough consideration of 
all aspects of the matter) in Paragraph 4 
at AIR 1975 Pat 158 (159) that— 


“In my opinion, there is no conflict in the 
aforesaid two Bench decisions.” 


It seems that through inadvertence or 
oversight learned counsel for either party 
in the instant case could not invite the 
attention of the learned Judges sitting in 
the Division Bench, who referred this 
case to the Full Bench, to the decision in 
AIR 1975 Pat 158 and probably, if this 
had been cited before the learned Judges. 
the matter could not have necessitated a 
reference to the Full Bench at all. 


. Testing, therefore, the question posed 
either as a matter of first impression or 
on the basis of case law, I hold that ir- 
respective of a persons name be- 
ing mutated in the municipal records 
under the provisions of Section 107 of the 
Act, if he is the owner and/or occupier 
he cannot escape the liability fastened 
upon hin the charging section, name- 
ly, Section 100 in due proportions. 


VISHWANATH MISHRA, J.:— 25. 
Having gone through the judgments of 
my learned brothers S. K. Jha, J and N. 
P. Singh, J. I find myself in agreement 
with the findings and reasonings recorded. 
by both of them. . | 


Appeal partly allowed. 
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Contract oe of 1872), Ss. : 10, 73 — 
Construction: of. contract: — Suit. for 
damages for breach of contract — Ac 
ceptance of Plaintiffs tender for purchase 
of. coal — Defendant agreeing to make 
efforts to complete, supply .up to 3500 tons 
— Plaintiff also: depositing ` security’ — 
Acceptance of tender held was a.conchid- 
ed contract and not a continuing offer — 
Defendant contracting with another: firm 
for purchase of coal at higher rate with- 
out notice to plaintiff — Cancellation of 
contract with plaintiff held was illegal: — 
Plaintiff was. entitled to: damages for re- 
maining ‘qua of Coke which ‘defen- 
dant failed to supply... > 2 
a oe (Paras 10, 12) 


: bb Oi, ne 
Cases Referred: Chronological ‘Paras 
AIR 1966 SC 1724 ; p 10 


AIR 1954 SC 236 ae a9 
Sudhir Chandra Ghose, Susheel Kumar 
Mazumdar and Krishna Mohan, for Ap- 
lant; K. D. Chatterji, Binda Basini Pd, 
Sinha and Vishwa Mohan Kumar Sinha. 


for “Respondent. T | 
M. P. VARMA, J.:— This is an appeal 
by the plaintif. He filed:the suit for re- 


covery of damages, which he is said -to 
have suffered on account of breach.of a 
contract caused, by the. defendant. and 
also for the loss of his reputation and. 
goodwill. . . = 


2. The plaintiff-appellant is a , coal- 


merchant carrying on business of sale ane 


urchase in the name of a firm 
edaba Coal Company” as 


its; pro- 
ietor. The defendant respondent, the 
Fertilizer Corporation of India! Ltd. 


Sindri is a Public Sector Ltd. Company.. 
3. Sometime in July 1968 the. respon- 


dent inivited tenders for sale of 3500 tons 
of pearl coal and in se thereof; the 
appellant offered his tender to purchase 
the same at the rate of Rs. 31/- per ton. 
The admitted case of the parties is that 


his being the highest offer, it was accept-. 


ed by the respondent by its letter dated 
10-8-1968 (vide Ext. 3/b). The appellant 
‘eer RA tT A d 


°*From a decision of H. N. Sahay, ‘Addl. 
Sub. J., Dhanbad, D/- 24-2-1971.' 
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signified his acceptance.of the terms and 
conditions as laid down. by. respondent in 
its another letter,- “dated 19/20th of 
August, 1968 (vide Annexure 3/c). A sum 
of Rs.:5000/- was also deposited. by -the 
"ppo aut as security amount. and . he. 
placed ‘orders for supply of a few wagons 
of coal at the initial stage and the price 
thereof was also paid in advanée. It is 
stated that:.64.9 tons coke was received. 
and plaintiff again: placed orders for fur-. 
ther supply of coke but the defendant: 
respondent. ‘by letter dated 21-8-68 (vide' 
Annexure .3/d) cancelled the contract and. 
ed. to make any further supply. . 

4. The moot point, which the plaintiff 
had raised in the suit was that the defen- 
dant had no right to cancel or determine - 
the contract’ ‘an : 
an illegal act, he has suffered a loss and 
therefore,. after due notice to the defen- ` 
dant, instituted ‘the suit for recovery of 
damages. : a rn rge ” 
5. The defendant resisted the claim 
solely on the ground that it had not made 
a blanket adceptancé of the offer. The 
acceptance was‘ with certain reservations 
and on such terms and''conditions as was 
indicated in its letter, Ext. 8/b referred 
to above. The acceptance was conditioned 
that the price of the coal to be paid was 
subject to variation and alteration | and 
also that the defendant had not given any 
guarantee to supply the full quota. of 
3500 tons. Of course, it was further given 
out that efforts would be. made to make 


_the supply as much as possible up to 


3500 tons. A further term was imposed 
that the plaintiff before placing order 
would make payment thereof in advance. 
The case of the defendant is that the 
cancellation of the contract was in con- 
sonance with the termination clause and 
it had not committed any breach. of the 
contract. | | . nan 

6. The trial court non-suited the plain- 
tif for grant of damages but decreed the 
claim in pa for refund of the securi 
amount of Rs. 5000/- by its Judgment an 
decree dated 24-2-1971 against which the 
plaintiff has preferred this appeal 

7. There is not much dispute in the 
pleadings of the parties with respect to 
the facts of the case. Sri S. C. Ghose, 
counsel for the appellant, has, however, 
contended that it was a case of conclud- 
ed contract between the parties and the 
trial court was in error in aa Ni find- 
ing that breach was committed by the 
appellant. While laying stress on 
Ext. 3/b, it has been urged that the 


tender of this appellant was finally accept- 


that on account of such - 


+ 
d 


“Ss 


different firms and 
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ed and the respondent. should not have 
gone back in refusing to make further 
supply of coal without: adhering to the 
conditions as laid down in the aforesaid 
letter, i. e. Ext. 3/b dated 10-8-1968. ‘The 
appellant on the other hand, had further 
conveyed unqualified acceptance ‘of the 
terms and- conditions on the  19/20th 
August, 1968 (vide Ext. $/c). True it is 
that the respondent did not give any 
guarantee. for the total supply of 3500 


tons of coal, but. at the same time it was. 


made clear that every endeavour would 
be made to make. up the supply. The res- 
pondent had supplied only 649 tons. of 
coal and the appellant had placed orders 
on 21-8-1968 for further supply, but the 
respondent, instead of acceding to the 
demand, in its wisdom thought of can- 
celling the ‘contract itself and conveyed 
its intention of. cancellation. 
Ext. 3/d of the same date i. e. 21-8-1988. 
By the same letter it was er’ com- 
municated that the plaintifs order for 
supply of coal was not accepted. Learned 
counsel for the appellant has ‘argued that 
the change of circumstances referred ‘to 


‘above clearly establish that the “respon- 


dent committed breach of the contract 
and the act of repudiation thereof was 
not only unjustified, but illegal too. It has 
also been .contended that the respondent 
while..cancelling the contract negotiated 
with another firm M/s. Project Equip- 
ments. for the supply of same quality of 
coal, i. e. pearl coke at a higher rate. Thi 
shows dirty dealing. Inasmuch as, as per 
Ext. 3/b the respondent should have given 
at least fifteen. days clear notice if the 
respondent thought of bringing any altera- 
tion on the price orto increase: the. rate in 
the supply of the coke, There is no. evi- 
dence that any such notice was given..On 
the other hand, the evidence of .D. W. 3 
for the respondent otherwise. He 
has admitted that only reason for cancel- 
lation of the contract with the _ plaintiff- 
appellant was the higher rate offered by 
another firm M/s. Project Equipments. 
He further admitted that when tenders 
were invited, this firm M/s. Project Equip- 
ments was one’ of the tenderers, but ‘the 
tender offered by the ‘appellant being the 
highest was accepted. us, it is. clear 
that the respondent in their act of can- 
celling the contract made negotiation with 
7 and finally agreed to make 
a contract’. with: the said firm M/s. Pro- 


vide. 
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appellant if it was thought of to make any 
incréase ‘in the price position: and in ab- 
sence of it, the unilateral action 
cellation was quite illegal. 

< § Sri K. D. Chatterjee, learned Ad- 
vocate ap ang for the respondent, on 
the other d, has argued that a critical 
reading of Ext. 3/b would show that it 
was not a- case ‘of a concluded contract. | 
It has been’ submitted ‘that it was rather 


of can- 


a case- of continuing offer-and a succes- 
sive contract. The terms were to be inti- 
mated from‘ time to time. In other words, 
Sri K. D. Chatterjee attem to canvass 
that in the instant case the conditional 
offer meant a sort of standin 
at 


a qualified | 
condition making counter. offers. 


All 


- contracts, no doubt, will mean agreements 


È 


fect Equipment for supply of pearl coke - 


on. a higher rate. It has been. submitted 
that before. resorting’.to - such ‘action, res- 
pondent -should have‘ given notice to the 


between the parties, but all agreements 

do not necessarily mean a concluded con- 

tract and acco to learned counsel, 

since a’ counter -olter was made, it was | 
not a case of concluded contract. Accord- ; 
ing to Ext. 8/b the appellant was to make |! 
an advance payment Blacing an | 
order, which was not done, inasmuch as 

the respondent had, at no time, guaranteed | 
a total supply of 3500 tons of coke and 

the appellant, as such is not entitled to 

any compensation for the cancellation or 

the repudiation of the contract. ` 

- 9. Thus, to decide the contentions 

raised, it is necessary to construe the im- | 
port of the contents of Ext. 3/b to find 

out the relationship between the parties, 

which had given rise to this proceeding. 

Contentions raised for the respondent are 

two. One is that it is not a case of con- 

cluded contract and the respondent was 

at liberty to terminate the contract and 

the other contention is that the appellant 

having expressly to the terms and 

conditions (vide Ext. 3/c) ‘committed 
breach at his end, which prompted the 
respondent to cancel the contract: Re- 
liance has been placed on the case of 
Chaturbhuj Vithal das Jasani v. Moreshwar 
Parashram (AJR 1954 SC 238) to illustrate 
thet when a contract consists of a num- 
ber of terms and conditions, each condi- 
tion’ does not. form separate contract, but: 


- is an‘item in one contract, of which. each| 


condition is part of thë: contract and that. 
stipulation to make supply at intervals on: 
demand was in ‘the nature that it was 9) 


continuing onè. In’ my ‘opinion this case 
does not help the respondent at ‘all in! 
view of ‘the that ‘there was no such 


clause. in the ‘tender form that a separate| 
order would be placed by the appellant; 
for supply. for each consignment. or: 


y 
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supply of coke for which he offered his 
tender. Respondent, on the other hand had 
agreed that he would make all efforts to 
i the supply up to 3500 tons of 
pearl coke for which the tender was 
mvited, So, it is not a case of split up of 
the contract into several considerations. | 


10. Sri K. D. Chatterjee had next re- 
ferred to the case of Union of India v, 
Maddala Thathaiah (AIR 1966 SC’ 1724). 
Placing reliance on it the learned coun- 
sel has submitted that in the said case the 
Supreme Court has held that since there 
was no specified date to complete the re- 
quisite quantity of materials to be suppli- 
ed, mere acceptagce of the tender did 
not amount to placing order for any de- 
finite quantity: and therefore, it was nota 
concluded contract in the strict sense of 
the term. In the aforesaid case the ten- 
derer had preserved the right to cancel 
the contract at any time during tenure 
of contract without calling up outstand- 
ings of unexpired portion of contract. On 

lacing reliance on this case it has been 

er submitted that the acceptance of 

the offer would only constitute an agree-. 
ment, which falls short of the require- 
ments amounting to a legal contract. It 
has been further submitted that the agree- 
ment arrived at between ee a in: 
the present case was loosely called a con-. 
tract. In my opinion, the present cdse be-, 
fore us stands on a different footing. I can, 
visualise a situation that mere acceptance’ 
of the tender, however, does not convert' 
the offer into a binding contract but the; 
case before us is different to that of Union. 
of India ‘supra. True it is that under 
Exhibit 3/c the respondent laid down: 






certain conditions while finally accépting! 
the tender offered by the ap t. What- 
ever be the terms and conditions spelled 


the appellant ungrudgingly as would ap- 
d from Ext. 3/c. Itis the letter 


e counsel for the respondent. . 
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out in this letter, these were accepted by 


| ‘pepe by the defaulting part 
_ loss or damages occasion 


' be computed on the basis of the 
' ence between a contract price and the 
. markét price. The appellant in the present 
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11. ĮI now, revert to find out if there 
was any breach committed by the respon- 
dent giving rise to the claim of damage, 
in view of my finding I may incidentally 
mention here that trial court has 
held it to be a case of concluded con- 
tract, which appears clear from para- 
graph 17 of the judgment, which reads as 
OLIOWS :— ; 


In the view that I have just recorded, 
there was a concluded contract between 
the parties in paragraph 20 -of the im- 
pugned judgment the trial court has fur- 
ther held that having regard to the evi-. 
dence it was a case of breach of conclud- 
ed contract by the defendant. The rele 
vant findings in paragraph 25 of the im- 
pugned judgment are as follows :— 


“I hold that the defendant committed 
breach of concluded contract in that there - 
was no ground for exercising the right of 
termination of the whole contract. In 
other words the right under the second 
condition was wrongfully exercised and 
so there was a breach of the concluded 
contract in that (it) abrogated the whole 
of it with one stroke”. 


12. Counsel for the respondent has 
conceded that the respondent contacted 
with M/s. Project Equipments for pur- 
chase of pearl coke at a higher rate. It is 
an’ admitted position that before making 
alteration in the price, no such notice 
was served on the appellant, inasmuch as 
the appellants order for supply of fur- 
ther wagon of pearl coke was refused and 
the respondent with the same stroke oł 
pen cancelled the contract. Obviously .it} - 
must be held that breach was committed] . 
at the respondent’s end, which rightly 
gave rise to the (right of) appellant to 
claim damages. 

13. On consideration of the facts as 
stated above I hold that the respondent 
committed breach of the contract and the 
action in repudiating same or cancellation 
thereof is wholly illegal and I further 
hold that the appellant is entitled to dam- 
ages claimed in the suit. A breach of con- 
tract, naturally entails payment of com- 

for an 
e breac 
reasonably 
differ- 


by 
and such compensation may 


case has claimed a differential rate be 
tween the contract rate that is Rs. 31/- 


. per ton and contracted rate with its ` own 
tions from time to time as- contended by: 


„ - has, been, Jed. to. show . his contract with 


customers i. e. Rs. 38/- per ton. Evidence 


~ 
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the customers for the sale of pearl coke, 
vide Ext. 7 series. 
books (Exts. 9 and 10 series) have also 
been produced in proof of the fact that 
appellant, in fact, sold the earlier con- 
signment of Ee coke, which he had 
received at the rate of Rs. 38/- per ton. 
There is some evidence (vide Ext. 7/ °} 
that one V. N. Rajan & Company ha 
purchased: pearl coke at Rs. 40/- per ton. 
But this occurred long after sometime in 
January,. 1969, whereas the contract be- 
tween the parties arose in August, 1968 


but then the contracted rate as shown by: 


the appellant for the sale of pearl coke 
at Rs. 38/- per ton appears to 
valent market rate and it can reasonably 
be computed as the amount of loss and 
damages so suffered by the appellant for 
the abrupt cancellation of the contract by 
thé ‘respondent. ‘ 


14. Thus, to conclude, the appeal suc- 
ceeds in part. The appellant is entitled to 
a decree for compensation on the rate to 
be computed, as indicated above, for the 
remaining quantum of pearl coke, which 
the respondent failed to supply to the 
plaintiff-appellant as per. terms of the 
tender offered for the same with propor- 
tionate interest at the rate of 6 per cent 
per annum, besides cost. 


15. Hari Lal Agrawal, J. I, have had 
the advantage of perusing the judgment 
prepared by my learned Brother M. P. 
Varma. J. while I agree with him, I 
would like to.add a faw observations of 
td own, The facts of the case have been 

y set out in the judgment of my learn- 
ed Brother and, therefore, I need not 
repeat them. The whole argument of Mr. 
S. C. Ghose, learned counsel for the ap- 
pellant was that admittedly the concluded 
contract came into existence between the 

ties, and: its cancellation by letter 

ated 21-8-1968 (Ext. 8/d) amounted to 
breach of the contract on the part 
of the defendant and, therefore, the 
plaintiff was entitled to get the damages. 


16. Mr. K. D. Chatterji, appearing for 
the. defendant-respondent, on the other 
hand, took the position that in point of 
fact no concluded contract had come 
into existence and all that was there was 
a “standing offer”. In support of his con- 
tention he referred to certain’ passages 
from the Law of Contract by various 
authors, such as Anson, Chesire, ete. The 
whole basis of Mr. Chatterji’s argument 
was that each party at every stage had 
been adding its own conditions and there 
was never any: unequivocal - acceptance, 
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and in that view of the matter, every time 
it gave rise to a counter offer. The argu- 
ment at one stage appeared to be attrac- 
tive, but Mr; Ghosh combated this argu- 
ment on reference to the statements made ` 
in paragraphs 11, 12 and 22 of the writ- 
ten statement of the defendant, where a 
clear statement was made that the offer 
of the plaintiff company was accepted by 
the defendant “on terms and conditions 
mentioned in the letter dated 10th August: 
1968 He, therefore, argued that it 
was not open to Mr. Chatterji to shift the 
stand of the defendant for the first time 
in this court when the parties had pro- 
ceeded to contest the suit on the assump- 
tion that the contract had come into 


» >.» 2 s s 


` existence, and the only question that was 


canvassed was as to whether there bad 
been a breach of the same on the part of 
the defendant or not and what would be 
the measure of damage? I find force in 
this contention of Mr. Ghose and, there- 
fore, would not enter into the realm of 
the discussions in the finalities of the 
terms, “standing offer”, concluded con- 
tract”, ‘conditional offer’, “conditional ac- 
ceptance” and the like, and, therefore, it 
is not necessary to refer to the commen- 
taries. In the written statement a clear 
statement has been made in para- 
graph 22 to the effect that “all 

e tenderers were interviewed by. a 


eI F E That immediately there- 
after by mutual discussion between 


creased to Rs, 32/- and as a matter of fact 
Sree Jagadamba Coal Company was asked 
to increase ‘its rate ........ the defendant 
being a public undertaking has every 


right to refuse to supply as the defendant 


was to get more price for supply of pearl 
coke to different parties.” 


In this way the only ground for can- 
celling the contract in question by the 
defendant obviously is that the defendant 
ot a higher price for the commodity 

an that was agreed to with the plain- 
tiff earlier. In my view, this amounts to 
a clear breach of the agreement and the 


_understanding that was arrived at be- 


tween the parties. | 

17. Coming to the question of measure 
or damage, no evidence has been adduc- 
ed. whatsoever by the defendant. The 


_ plaintiff, however; has given three in- 


stances of ès of the commodity in ` 


‘question by itself to different persons 


62 Pat. 


near-about the relevant time. The 

enuineness of these transactions was not 
isputed. I would accordingly hold. that 
the plaintif must get-the damage for 
breach of contract for the non suppi of 
3,435 tonnes of pearl coke @ Rs. 7/- per 
ton, which is mentioned in Schedule IT of 
the plaint. The plaintiff, however, cannot 
get the claim made under Schedule Hf, 
namely, the damages for the loss of re- 
putation and goodwill ètc: 

18. In the result, the appeal is allowed 
in part to the extent indicated above. The 
appellant would be also entitled to inter- 


est at the rate of 6 per cent per annum 
pendente lite and future, besides the pro- 


portionate cost. 
5g Appeal. partly allowed. 
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Janak Sahi and others, Petitioners v. 
amuna Shahi and others. Opposite 
Parties. 
Civil Revn. No. 1111 of 1977, D/- 10-4- 
1980,° l 


_ Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 of 
1956), S. 4 (c) — Applicability — Aba 

. ment of suit or proceeding — A suit for 
redemption does not abate under S, 4 (0. 


A suit for redemption does not abate 
uñäder S. 4 (c). As a suit for redemption 
is neither a suit.in ‘respect of rights or 
interest in land nor it is a suit 
or proceeding for declaration. or adjudica- 
tion of. any other right in regard to. which 
p ings can or ought to be taken 
under the Act, the conclusion is trresisti- 
ble that a suit for redemption is outside 
the purview of Section 4 (c). (Case law 
discussed). 1979 BBC] (HC) 722, Rel. on; 
1977 Pat LIR 410, Distinguished. , 


(Paras 11, 15) 


- Where in a suit or proceeding a ` claim 
' made does not attach to land or it is not 
for declaration or adjudication of any 
other right in regard to which proceed- 
Ings’ can or ought to be taken under. the 
Act, although it may ultimately affect the 
rights and. interests in land, such suit 
or proceedings shall not: abate under. the 
rovisions of the Act. The.‘scope of a suit 

r redemption is Diny to enforce‘ the 
right to make payment of the mortgage 
*Ag ‘ainst order of. B. N. Pand , Munsif , 
East Muzaffarpur, D/- 28-5-1977. . 
HX/EX/D815/80/LGC ‘` = a 
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money. <A claim to redeem a_ mortgage 
actually does not attach to the lead a 
though the decree -passed in that suit may 
ultimately affect possession which is also.. 
an interest in d. An owner has a 
bundle of interests in Propariy By execut- 
ing a mortgage he transfers only some- 
interest to the mortgagee and that also by 
way of security. -That interest is confined 
to realisation of mortgage debt, which, in 
the event of ana ae eens may be realis- 
out of the said security. at remains 
with the mortgagor after execution of the 
mortgage, is the ownership of the pro- 
rty, minus the interest transferred, and 
e right to repay the mortgage money 
and to get the burden of security dis- 
charged. That right has been created in’ 
the mortgagor‘and not in the property. 
Thus, when a mortgagor enforces hiš 
right to redeem, he does not enforce a ° 
right in land. The proviso of Section 4 (c) -~ 
therefore is not attracted to such a suit. 


emption, th 
forcing the right to redeem. Other reliefs, 
namely, the prayer- for recovery of pos- 
session or mesne Pea is not an in- 
dependent’ relief. er reliefs flow from 
the main relief. If the main relief does. 
not fall within the mischief of the Act, the 
reliefs flowing from that relief can hardly. 
be hit by the consolidation scheme. 
Therefore, the opic of Section 4 
(c) would d upon the main relief 
and not on ancillary “relief for the 
simple réason that on payment of mort- 
gage money the mortgagor is entitled in 
w to require the mortgagee to deliver 
possession and that right of his remains 
unaffected by the Consolidation Act. 
l o (Para 9° 
Cases Referred: Chronological . Paras 
AIR 1980 Pat 18 : 1979 BBCJ (HC) 566 8 
AIR 1979 Pat 250 (FB) 3 


1979 BBC 722 4, 12,.13, 15 
1979 BB C) 726 | 8 
1979 Pat LJR 330 | © B 
1977 Pat LJR 410 ' 4 1 18, 15 
AIR 1973 SC 2451 = 3 


1 
ATR 1968 SC 714: 1968 Al LJ 46 3, 18 


Umesh Prasad. Singh, for. Petitioners: 
Binod Kumar. Roy, for Opposite. Partes. 


U. C. A, J. :— This application 
eee aN ‘an order 
dated 28-5-1977 passed by the Munsif, 
East Muza , in a suit for redemp- 
tion holding that the suit stood: abated 
under Secti 


4 (c) of the Consolidation 
of Holdings and Prevention of- Frag- 


4 i 


, 1981. 


mentation Act, 1956- taal to.’ “be 
called as “the Act”). 


2. The ` plaintiffs’ ‘nstitated a suit 
against the efendgnts-first p for ‘re- 
demption of .a ‘mortgage’ Spent ‘dated 
23-6-1947 executed by one Bi aan Singh, 
father of the defendants-second party, in 
favour of defendants-Ist party. The sub- 
‘ject-matter of the mortgage was lands of 
ae Nos. 204 and 231 of’ Khata No. 89. 

e plaintiffs’ case is that they purchased 
the suit lands from the -défendants-second 

party by virtue of..a “registered ` sale - deed 
dated. 18-12-1972. The mortgage amount 
of Rs. 400/- was left with the purchasei 
for redemption of the mortgage. It was 
alleged that the plaintiffs after their pur- 
chase, tendered the amount to > the de- 
fendant-first party which having been re- 
fused, was deposited in court under Sec- 
tion 88 of the Transfer of ‘Property Act. 
The defendant-first party did not with- 
draw the amount, Hence the 
filed a suit for redémption. and recovery 
of possession and mesne profits. . ; 


8. During | the pendency ol of tho = 
the defendants, cor aaa 
statement denying: oe alaa 
filed a petition under Section 4 (c) S ne 
Act alleging that the lands covered by 
the suit, lay in the area where. the :con- 
solidation proceeding is in progress and 
prayed that it choad be held that the 
suit had abated, inasmuch as, the suit was 
for declaration and adjudication relating 
to interest in land. It was opposed on be- 
half of the plaintiffs who 
contending that the lands covered by the 
mortgage admittedly belonged to _ Bigan 
Singh who had executed usufructuary 
mortgage in favour of the defendants- 
first party. The plaintiffs having purchas- 
ed the suit lands from the no is 
. entitled to redeem the said mor rtgage. To 
such a suit. Section 4 (c i the 
not applicable. ias l estion arosé 
whether a suit for. redemp on is covered 
by the provisions of ` Section 4 (c) of the 
Act. The learned Munsif heard the parties 
on this question and aie oa on the case 
of Ram Adhar Singh v oop Sin 
(AIR 1968 SC 714) held an en suit had 
abated. Being aggrieved by the said ordet 
the plaintiffs have come up in revisión. 


4, The case came up ae Pero Ag 
fore Shivanugrah Narain, 


The question: for Naber eis before be 
Lordship was whether the. provisions a 


Section 4 (c). of the Act are attracted to 


a suit for redemption. The argument be- 
re his Lordship was that there was an 
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plaintiffs - 


a rejoiner . 


ct was. 
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apparent conflict between two. Bench 
decisions: of; this court; namely, the’. .case 
of Subhag Sah v. .Doma Sah, 1979 BBCJ 
(HC) .722) and the case of Bijli Thakur v. 
Rameshwar : Thakur, (1977 Pat .LJR: 410) 
and that. the- former case -re d recon- 
sideration. In his Lordship’s opinion,’ the 
point raised was. able. The case was, 
accordingly, ordered to be. placed ‘before 
a Division Bench. This is how the ot 
came ‘before us. for ‘hearing and 


5.' The point raised before his Lordshi 3 
was repeated before us by the: learne 
counsel appéating for the parties and 
discussed in their various- aspects, The 
substantial question, however,’ is whether 
a ‘suit for redemption, is hit b oe provi- 
sions of Section 4 (c) of the 
6: Section 4 (c) of thé ‘Act mms thus:— 
“Every procéeding for the correction 
of records and every suit and proceedings 
in respect of ` declaration or rights or 
interest in any land ‘lying in the area or 
for declaration or adjudication of an 
other right in regard to’ which proceed- 
ings ‘can’ or ought to be taken under this 
p énding before any court or author- 
ity whether of the first instance ar of’ ap- 
peal, reference or revision, s 


-order being passed in that behalf ‘by the 


court or authority before whom such suit 

or proceeding is pending, stand abated.” 

It would. appear that under the aforesaid 

Soda a suit or-a proceeding ofthe 
Nowing nature alone abates: 


(a) Every proceeding for correction ' of 
records;. 


(b) Every suit and proceeding in 
spect: ‘of the epee of right or later 
est in’ any land; and 

(c) Every suit or proceeding. for de- 
ngage adjudication th any ote 

to e g 
can or t to be taken under the Act. 

We are not concerned here with a 
ceeding for correction of records Fhe 
question is whether a suit for pega ea 
involves a declaration of rights or interest 
in any land or whether this is a suit for 
declaration or greene of any other 
nent: in regard to whi gs can 

t to be legen er the Act. I 
shall consider both the aspects separately. 


7. On the first- on, it would be 
useful to consider what is redem = and 
what.is the scope of a suit for pur- 


pose. “Redemption” * presupposes exist- 
ence of a “mortgage.” Mortgage’, as de- 
fined in the a of Property Act, is 

the transfer of an interest in aanovable 
property for the purpose of securing the 
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payment of a loan. A mortgage is created 
by act of parties. In usufructuary mort- 
-gage, with which we are concerned, the 
transfer is made of the right of possession 
and enjoyment of the usufruct. The rights 
of a usufructu mortgagee form part 
of the bundle of rights which constitute 
ownership, the remainder still remains 
with the mortgagor and can be transfer- 
‘red by him. On the execution of a mort- 
gage two distinct rights are carved out, 
namely, (i) the mortgagee’s right; and (ii) 
the mortgagor’s right. The mortgagee’s 
right is the right of security for the re- 


payment of his loan. The mortgagor's right - 


is as indicated in Section 60 of. the 


Transfer of Property Act, i. e., after the © 


principal money has become due, the 
mortgagor has a right to pay.the mortgage 
money and on such payment he has a 
right to require the mortgagee, among 
others, to deliver possession. This right 
cannot be extinguished except by the act 
of parties or by a decree of .a court. This 
tight is called the right to redeem and a 
suit to enforce it is called a suit for re- 
demption. Thus, the scope of a suit for 
redemption ts primarily to enforce the 
tight to make payment of the mortgage 
movey. 


8. This view is supported on analogy 


of the decision of this court in the cases 
of Sukhi Lal Sah v. Angrahit Jha. (1979- 
BBC] (HC) 566): (AIR 1980 Pat 18) and 
Bikarama oa v. Hrishikesh Singh, 
S BBC] (HC) 726). The first case re- 
ates to a suit for specific performance of 
contract. Defendants’ contention was that 
suit for specific performance of contract 
would abate under the provision of Sec- 
tion 4 (c) of the Act. Their Lordships held 
that a suit for specific’ performance of 
contract does relate to any right or inter- 
est in land and does not come within the 
mischief of Section 4 (c) of the Act. In the 
next case, the question was whether Sec- 
tions 4 (b) and 4 (c) of the Act are ap- 
o to execution proceedings. , The 
acts of that case were that the plaintiffs 
filed suit for declaration of title and re- 
covery of possession with respect to cer- 
tain lands which was ultimately decreed 
and the plaintiffs fled an execution case. 
In that case an objection was raised on 
the ground that since the consolidation 
proceeding was going on in the village, 
the -execution case should be held to- have 
abated. It. was held by this court that the 
execution proceeding is not covered under 
the ‘provisions of Section 4 (b) or 4 (c) of 
the Act, inasmuch ‘as, right or interest in 
land would not be ‘adjudicated. upon or 
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dealt with in the proceeding. From. the 
above examination it would appear that 
where in a suit or proceeding a claim 
made does ‘not attach to land or it is not 
for declaration or adjudication of any 
other right in regard to which proceed- 
ings can or ought to be taken under the 
Act, although it may ultimately affect the 
rights and interests in land, such suit or 
proceedings shall not abate under the 
provisions of the Act. It. would appear 
that a claim to-redeem a mortgage actual- 
ly does not attach to the land, although 

e decree passed in that suit may ulti- 
mately affect possession which is also an 
interest in land. An owner, has a bundle 
of interests in property. By executing a 
mortgage he transters only some. interest 
to the mortgagee and that also by way of 
security. That interest is confined to re- 
alisation of mortgage debt, which, in the 
event of non-payment, may be realised 
out of the said security. What remains 
with the mortgagor after execution of the 
mortgage, is the ownership of the pro- 
perty, minus the interest transferred, and 
the right to repay the mortgage money 
and to get the burden of security dis- 
charged. That right has been created in 
the sued es and not in the property. 
Thus, when a mortgagor enforces his 
right to redeem, he does ‘not enforce a 
right in land. The provision of Section 4 
(c) of the Act, therefore, is not attracted 
to such a suit. 


9. The learned counsel appearing for 
the opon party contended that a suit 
for redemption involves a claim for re- 
covery of possession of land and as a 
matter of fact, a relief for recovery of 
possession and mesne profits has. been 
claimed in the instant suit; since the re- 
covery of possession relates to an interest 
in land, a suit for redemption is also 
covered by the provisions of Section 4 (c) 
of the Act. It would, however, appear 
that in a suit for redemption, the main 
relief is for enforcing the right to redeem. 
Other reliefs, namely, the prayer for re- 
covery of possession or mesne profits, is 
not an independent relief. Other reliefs 
flow from the main relief. If the main re- 
lief does not fall within the mischief of 
the Act, the reliefs flowing from that re 
lief can hardly be hit by the consolidation 
scheme, Therefore, the applicability of 
Section 4 (c) would depend upon the main 
relief and not on the ancillary relief for 
the simple reason that on payment of 
mortgage money the mortgagor is entitl- 
ed in law to require the mortgagee to de- 
liver possession and that right of his re- 
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mains- unaffected Ta by: z the: nee Consolidation 
Act,.as the. subsequent discussion . would 
show. I find no substance. in the: argu: 
- ment of the learned counsel, It.has, there- 
- fore. to be held that.a suit for, redemp- 






ight or interest.in-:any land; will 

abate under Section 4 (c) of the Act. | 
:. 10. -The next question is whether a 
suit for redemption is a suit for declara- 
. ition or adjudication of any other rights 
in regard to which Jings ‘can or 
ought to'be taken under the Act. This 
' Inecessitates the examination of | some of 
the relevant provisions: of the Act. Sec- 
pn 8 of the Act provides that, on pub: 
lication of notification under Section 3 of 
in respect of. lands: comprised in the noti- 
. fied area, shall be prepared together with 
. a‘map..and such record of | 


map ‘and record of rights. Section 9 of 
the Act, provides that. after preparation 
of record of rights and map, the authori- 
. ties shall determine the valuation of each 
| plots and. would prepare a register ol 
_fands bélonging to Raiyats which shall 
contain certain. particulars: including the 
‘name of the raiyats, the areas and the 
serial number of plots held by..him, the 
areas and serial numbers of plots of land 
in which the raiyat has occupancy right 
Or no occupancy right ete, 
tion. 9 (a) 
statement setting forth the principles to. 
be followed in carrying out the consolida- 
tion operations: Section 10 provides that 
after publication of the registers of land, 
. the: statement of principles etc.. any per 


* son may. file objection ‘in respect of pùb- 


lication of. the -registers prepared and 
the statement of principles. An appeal has 
also been provided in that regard... After 
the objections have. been -disposed of, the 
a hoes shall ‘prepare a, - scheme 
of consolidation: of. holdings in. the noti- 
fied area under Sec. 11. While preparing 
“the said’ draft the authorities shall, keep 


certain’ factors ‘in ,view which have been 


Stated in. sub-section (2). of Section 11. ` 


. Sub-section’ (4). 
ilats contained in the register 


yy e oe 
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_ it-shall :be ;published:, and: objections 
. be. invited under Section 12 of the 


tion, not. being'a suit for declaration ot. 
i not , 
-- the final consolidated..scheme shall come 


the’ Act, an up-to-date record of rights. 


rights and - 
.. map shall be deemed to be an up-to-date © 


cy rig Under Sec-. 
e authorities shall prepare a - 


' gation. shall be the. first ch 
‘ holding. These are the only relevant pro- 


- particular piece of land ‘is or is not sub- 
there 


P ati- 85 
ns shal] 
Act 


Under Section 18 the. authorities, .after 


deciding. the objection. confirm the scheme 


and. cayse. the same .to.be published. 
Under Section 14 the ‘consolidation offi- 
cer shall fix a date with effect from which 


into force and the raiyat shall enter into 
possession., Under Section 15 the con- | 
solidation. officer . shall grant to every 
a to whom. a holding. has been allot- . 
ted in pursuance òf scheme of consolida- 
tion, .a certificate in the prescribed form 
and -such certificate, shall be conclusive — 
proce of the title. of such raiyat to such 
holding. Section 18 of the Act deals with 


the transfer of encumbrances, It provides 


that if any holding included in a scheme 


of consolidation, is- subject to any lease, 
mortgage or other encumbrance, 

lease, mortgage or. other. encumbrance 
shall, with effect from -the date on which 
possession is taken or delivered. under 
Section 14, be deemed to.be transferred 
and attached:to the holding allotted under 


‘the scheme to the raiyat or to such part- 


of it-as the ` consolidation officer may 
direct, and shall cause to have any effect 
against the holding: from which it-is so 
transferred. Sub-section (8) of Section 18 
reads thus: . te ge TTS 
. “Notwithstanding anything contained 
in Section 14, any lessee or. mortgagee 
of other encumbrancer - entitled to pos- 
session,. may, if necessary, be put in pos- 
session of the holding or part of the hold- 
ing, as the .case may be, to which his 
lease or mortgage or. other. encumbrance. 
has been transferred under sub-sec. (1).” 


‘Sub-section (2) of this section relates ‘fo 


the valuation of the holding to which the 
encumbrance ‘has been transferred and it 
has been provided that in ‘case the market 
value of. the transferred. holding is less 
than. that of the original holding, the en- 


_cumbrancer shall be entitled to the’ pay- 


ment of..compensation and such compen- 
arge on the 


visions bearing on the question under 
consideration. . - 


+ 


“dL. From the analysis of the relevant 


` provisions it would appear that the Act 
- nowhere deals with’ 
_ties of the parties under a mortgage. The 
only sections which refer to -a mortgage, 


tights and -liabili- 


lease etc., are Sections 11 and 18. Se 
tion 11° envisages: an enquiry whether a 


is 


’ 
m | S 
“ 


‘ 
, 
m 
4i e 
: r, * -= 
= E. a 
a oo m Eg * 
` - 
- 


fect to any encumbrance and if 


©’ 

Ga r 
t 

: ere ay 


`. @war>e- 
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| sieh an: ehoumbrance, it shall be bg 


ae case.-'Both: the par- 
ties, pee ‘the < n con the footing that 
there’ is a ‘mortgage, The section ‘does. not 
vide. an further: : than that, ‘Tt 
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oes not. provide for the determination ) 


of ithe question: -of the: validi 
wise of the score or-ri 
- tiès- thereunder, b 
tioni-18 provides -` 
cumbrance from one holding: to > another 
_ depending upon the allotment of holding 

- to the mortgagor. in the eens ‘pro: 
. ceeding. It fis clear that’. the’ encumbrance 
including ‘a mortgage ‘has been’ left, ab- 
olutely ‘untouched and unaffected under 
the scheme ‘of -the ‘Act. Rather,“ the “Act 
recognizes the encumbrance ‘and ‘seriipul- 
a ' preserves : and protects: the’ rights 
o 


ts'or: liabt 
the’ authorities. -Sée- 








termine.’ 


ion is: outside‘ the ‘purview 


. The learned counsel’ then 
faintly oe 1 that: the ‘Legislature,. while 
amending the Act. must be deemed to be 


Money ` Leriders ‘Act providing ` i ‘status 
tory redemption of-a mortgage | after a 
lapse’ of seven, years’ and,. Sa et he 
deliberately .- omitted to deal 

mortgage ‘in this.. Act. If ee au a “it: a 
difficult to: say how the consolidation: au- 
thorities shall -have power to deal.-with:a 
mortgage or the rights or liabilities there- 
under. No such case has been made out 
‘in’ the written: statement. This point ‘has 
been ‘raised: for the first. time in‘ ‘course a 
argument. I find no. substance “in it. - i 


12. The two Bench decisions. Jof this 
en = ee es “conflict, 


y now be. ex Sah’s 3 cas ase 
(7 BBC Le H) 122 722) a) apra a Fj m 
of a` r., IT dempti 
cover ossession Pade an srofits 


The ofon ants denied the loth ons 

of mortgagor and mortgagee. and contend- 

ed’ that"as, the conto soi proceedings 
on in the ‘village’ thë suit 


oin 
Bef mor $o Section 4 (o) of the - Act 


: 
t 


or other- ' 


r- transfer- of :the en‘ 


mi 


e. encumbranier. It ‘follows ‘that ‘the i 


= that where main relief in 


: the. amendment - in the ' Bihar - 


passes & ‘pre 


suit a question whether a'land'is subjéct 


to. a mortgage oF whether the ating fo 


is ‘subsisting, is-‘a ` question’: relating” to 
right: or interest'in land which! ma 
determined by the ‘consolidation: authori-: 


ties under the’ Act. Their Lordships then: 


proceeded :— ~ 
“Fhe - ‘position’ iis, ‘however; differerit! so 


Ces -à Suit of ` “redemption is ‘coricerned. 
Within the framewo of ‘the: Act there 


A-LR. . 
Their ‘Lordships ‘observed’ that. in such a. 


par 


is no‘ provision which’ envisages or au- | 


thorises ‘consolidation’ authorities: to` a® 


judicatė matters, which- have: tø be deter- 


mined in a rederaption’ suit.. Nor can they’ 


give relief: such as is granted in a suit fór 


rédemption“ of - niòrtgaged ‘prope 


suit for redemption the plaintiff - ae to. 


establish that he’ lias’ 'a right to‘ ‘redeem. 
Whére the: plaintiff succeéded,- the court 
decree ordering the 
taking of accounts. and! directing pay- 
ment,' if necessary, to the mortgagee. “In 
case of: failure to pay, the ‘defendant ‘is 


entitled to' apply for a final detree. ‘None — 


of -these matters’ can ~be- adjudicated’ ot 
done by the consolidation au orities, “Fhe 
scheme of the: Act does ‘net appear tobe 
the ‘suit is such 
as ‘cannot ‘be adj judicated - upon ‘by, the 
ay Solin ‘authorities _ the suit still 


In ‘Bijli Thakur's s` case o (1977 Pat iJR 410) 
(supra). this:.court. took a view which, ac- 
cording to. His Lordship, .may - be inter- 
cs as holding that the - language af 
ection: 4 (c) of the Act is wide fee 
r. redemption.: 


ser 


sme 4 
r: 


have beon very wide terms 


and it is: quite apparent thatthe relief of | 


assession and mesne profits which had 
een sought in the’ suit could: only be 
granted on the basis of. a -declaration of 


plaintiff's right or: ‘interest: in the: land in 


+è s @ @ @ 


Section’ 4 (c)' of the Act Js 


“undoubtedly. 
wide enough | ‘to ', cover 


suits where 


i 


right or ‘interest. ‘in an land is involved. 


A decision, however,’ s ould: be construed 
on ‘and in’ the light of its ` own facts. In. 
Bili Thakur’s’ case. (supra) the plaintiffs 
prayed for ‘a declaration of their title and 
ery. of ‘Possession , with.” respect’ to 
land ` “So. ‘the ‘question ‘of title or interest 
in land was sfadin j 
suit, Thé fe teli possession of, . mesńýa 
profits. followed the’ main relief; in a. suit 
or tedemptian, the rélic£ of possession 
or mesne profits is ‘dependent ‘on redemp- 


that - 


involyed in that 


ls The. provisions’ of ie 
expressed in 


1981 ~ 
tion. The mortgagor's: right to redeem has 
‘been recogni y the Statute. It. is ‘mot. 


granted on the basis. of declaration :iof 
laintiffs); right or, interest: in. land, . -The 

| ’s -, case’. directly- 
arose out of a suit for, redemption,, where- 


ecision in. Subhag Sah 
as Bijli Thakur’s: case was a suit for title. 
The maiz reliefs claimed in the two suits 
are ‘quite different and that makes all the 
difference so far as the. applicability of 
Section 4 (c) is. concerned. In the former 
case the main relief is not cognizable by 
the consolidation ‘authorities’ whereas in 
the latter case the ‘main relief is’ directly 
covered ‘by. thé: Act. -JE a mortgage cannot 
legitimately fall- within the mischief of 
the Act. it is impossible to hold that the 
reliefs claimed thereunder „may be hit by 
i mou some of 'the` reliefs ` in both 
think, their Lordships “pedit to` ` say, in 
Bijli- Thakur’s' case, that all ‘suits. when a 
question of possession arises, shall be hit 
by ‘Section '4:(c) of the Act.' The view 
taken: by their’! ‘heat in ‘Bijli’Thakur's 
case ` should be deemed -to be confined 'to 
the facts of that case and. suits of the `na- 
ture involved therein. I do-not think, that 
view takes, under ‘its sweep, ‘a’ suit -for: re- 
demption. ‘Considered in this light, I see 
no room for cönflict ‘between the views 
expressed in the ‘two-‘cases. Both operate 
in diffrent flelds; 1 find no stbstantial ‘rea- 
son to hold that -Subhag'Sah’s’ case re- 
quires reconsideration. ` >07 oy 
` 48, „The, learned, counsel appearing, for 
the opposite party attempted tọ -explain 
the Subhag Sah’s case (is 
' 722) on the ground that before a claim 
for possession is accepted in a suit for. re- 
demption' the ‘Court will ‘have necessarily 


to adjudicate upon the right or interest. of .- ! 
, og ght or interes ted ~would be entitled to redeem on mere proof 


the plaintiffs in respect of the 
property taking into account: the’ claim 
of the’. contesting defendants; ` He re- 
tied ‘on ‘the ‘following ‘observations’ of 
the Supreme Court in ci 

ed in ATR 1968 SC'714 (supra) =~’ | 
“The ‘expressions, every: suit and 
proceedings in respect of the declaration 
of rights or interest in any, land are com- 
prehensive enough to take in the suits for 
possession of land......°° o Shes 


. ? 


This observation’ was referred to’ in ‘Bijli: 
Thakir’s ‘case (1977 ‘Pat’ LJR, 410) to 


which reference has been ‘‘made: The 
learned ‘counsel also referred 'to- a' single 
faces E ie this cori in ae co caf 
agama yey v. Ram Kripal . Tewary 
(1979 r TR $30) ‘and contended that a 
suit for redemption ‘and possession shall 


| “Janak. Sabi v. Jamuna Shahi*.. .' 


‘sits’ mäy ‘be. similar. Ido, not. 


979 BBC] (HC) 


' decision ‘réport- 
E n a: 


-other: reliefs incidental to 
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fall within‘ the mischief of S. 4(c) of „the. 


- Act3 L-however,'do not see anys merit in 


and: good reason .tolaccede to: the conten- 
tion of the learned counsel. This: is a-suit 
for ‘redemption. ‘The plaintifl- may succeed 
in the suit merely:on proof of the -fact that 
he is the mortgagor:by. virtue of ':-pur- 
chase of a. registered -deed of sale. It has 
not ‘been, contended: ‘before. us that : the 
said sale deéd er:the mortgage deed is void 
or that they do not.subsist and, therefore, 
the deeds would be ‘deemed tobe valid 


go long as they “are not'avoided or can- 


celled. The- avoidance:or cancellation ofa 
deed is nöta måtter falling within the 
jurview of-the Act.: In - Gorakh . Nath 
e v. Hari. Narain Singh, {AIR 1973 SG 
2451). their Lordships made: a distinction 
reen the cases. where a . document is 
wholly. or- particularly invalid so that it 
can be disregarded iby. any ‘Court or -au- 
thority. and -one where. it-has to be ac- 
tually set aside before. it can cease to have 
legal. effect. This case was noticed in Spe- 
cial ‘Bench decision of. this court ‘nm the 
case of Ram Krit Singh v: State of: Bihar 
CATR 1070 Pat 250) wi 9: BBC]. (HC) 259: 
that 
where ‘a'document is wholly or: partially 
invalid so that it can ‘be disregarded by 
any court:or authority and one where ‘it 
has to be: actually ‘set’ aside before it can 
‘cease to have legal efféct. The latter class 
of cases‘ were held'to' be outside the scope 
of ‘the provision: relating’ to: abatement of 
suits.” x i i : g i 


Obviously, therefore, the plaintiffs’ right 
to redeem in the instant case subsists so! 
long as the deeds stand ‘and’ the plaintiffs 


of the said deeds. I do not see anything 
different.in the single judge decision 
referred to. by the learned counsel which 
helps him.. ; TE gia 


. 14. Itwas next contended by the learn- 
ed ‘counsel for the opposite party that on 
the eee the plaint itself :a dis- 

ite with regard to. a right or interest in 
md-thas been raised and.: therefore, this 


, suit squarely falls within the ambit of Sec 


tion 4 (c) of the Act. It is true that the- 
plaintiffs have stated: certain facts in“ the 
pan but. they. ` are: only by::way of his- 
torical narration of the case. ‘No relief: has 
been claimed by. the plaintiffs against the 


contesting defendants on the basis of those 


facts, The plaintiffs have confined: them- 
selves to the relief of redemption and to 
it. The reliefs 


- . that. 
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> elaimed:by-the plaintiffs .may be granted 
withont going into. those facts, Those’ ee 
are, therefore; not- relevant - bee the :: 
pose of the suit’ except. b ie 
ication: Those facts: are, olen. 
dants second: party (mortgagor) d 
: a usufructuary mortgage i vour. of the 
defendants-first .. Thereafter, the 
mortgagor sold the lands to the plaintiffs. 
l e basis of the purchase the plaintiffs 
deposited mortgage, n in Court under 
Section 83. of the Transter of Property 
Act. The mortgagnes did not withdraw 
the. amount and fled. objection alle ing 
the ar ol had. settled the Jan 
to one’ Tulsi from whom the defendant- 
first Party an (mort tBagee claimed .to have 
_ purchas thus ey claimed to be 
the owner an the property. The learned 
counsel for'the opposite party submits 
that on: these facts, the question : whether 
the plaintiffs. or the o opposite party were 
the owner of the land arises in the suit 
which may legitimately be decided in the 
consolidation proceeding. The present suit 
would. therefore, abate, It may be aa 
ed out that a claim of paramount tit 
- the ‘mortgagee’ is foreign to a suit ae 
redemption. It has not been disputed be- 


fore`us that the opposite party had taken . 


the disputed. land in mortgage from - the 
defendants second -party nor is it claimed 
that the said mortgage has been extin- 
guished... Thus, the mortgage in question 
subsists.. That being .so, no act or omis- 
sion, if. any, on the part of the mortgagee 
contrary to or inconsistent with. the exis- 
tence of the mortgage and, his position as 
morte gee would affect the mortgages and 

he rights, of the mortgator. The opposite 
a cannot, by any, contrivance. wriggle 
out from his position as mortgagee . and 
deprive, the mortgagor a his aad 
right to redeem. 


- On the facts gnd in the. cis tenes 
mentioned above; I am not: prepared to 
accept the contention of the a 
counsel. If ‘the opposite pay has acqui 
ed any right in the land other than That 
of a mortgagee, it is:open to. him fo 
agitate the same in a-proper form. “But 
he is not entitled to ` resist: the plaintiffs’ 
suit for redemption < on’ that oe 


-Subhag Sah’s ‘case (1979 BBC] (HC) 723) 

nO tos Bijli Thakur’s case. (1977 Pat: LJR 

410) (supra) is not in. pont There is. no 

question of.. conflict o the two 

_ leases, It is held that a suit for redemp pe 
‘jdoes not. abate under Section. 4 (c) i 


“Jagdish: Prasad..v: -Nirsu i Singh. :: 
Act. The ne of- the: puns is, thus, not 


hearin 


— AIR. - 


sustainable... 
16.:In~ the. T hee 
ep and -js allowed and -thei order 
dated 28-5-1977 is set aside. There ‘would. 
however. be no order as to ‘costs... => 
_ UDAY eae hoe agree. = 
ee allowed, 
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AIR 198] PATNA 68° °° 
o LALIT MOHAN SHARMA, J... 
. Jagdish Prasad Chowdhary... : Petitioner 


v. Nirsu Singh and others; ‘Opposite Party: - 


"Civil Revn. No. 1903 of 1978, D7- 34, 


1980. 
Civil P. C. (5 of 1908),, O. 8, R A (D) 
— Cause of action arising after the al in 


of the detence not ‘covered by the’ Rule. 


Words “either before. or after : the filing 
of the suit. but before the defendant has 


delivered his defence or before ‘the time 
limited for delivering his defence has ex- | 


pired”. occurring in sub-rule (1) of. R. 6A 
of O. 8 are important and the. defendant 
cannot be allowed to set'up by way of 

counter claim in respéct of a.cause of ac- 
tion: which arose after he delivered , his 
defence or after the expiry of ‘the date 
for filing his defence, is rèstriċtion is 
intend 


of the suit. getting indefinitely - delayed: 


“applic ition 


adit 


to avoid the risk'of the. disposal ` 


Additional written statement with counter: 
claim in respect of cause of action: which . 


arose long after the- filing of the. defence 
was not entertained. 
(Paras 3 to 5), 


- Silauddin: Kia for ‘Petitioner; T. S. 
Tetarwai and jesh Prasad, for Oppo 
site Party. : 
‘ORDER :— ‘The. “Plaintiff hag by "this 
revision a lication, challenged the order 
pass by e court below, accepting the 
additional written statement. of the defen- 
dants.and treating it as.a counter. claim 
under Rule 6A o Order. 8. of. the Code o 
Civil Procedure. The, suit .was filed, 


. long back, as in. 1967 for declaration of the 


plaintiffs title and recovery ọf possession, 
of the land. Summonses were issued to the 
defendants to. appear.and answer the claim, 
by 30-6-1967 and the defendants appéar- 
ed. on. 25-7-67 and filed; written statement 
on 9-12-1967 and_ issues were framed, The 

of the suit, was also taken up im 
1974,. but could not.be completed as the 


"Against order D/- 24-6-1978 passed by 
“A, K. Oja, Munsif 2nd, ae . 


JK/LX/F261/80/TVN Her 


r r . 
E 


188} > 


_ mately, on 4-3-78. the defendants 


er mees 
+ 
4, 


defendants. filed a petition for permission 
to file a supplementary written statement. 
The; matter ultimately came to this Court 
in revision and ‘the. further .hearing con- 


¢ sequently. was . delayed. Even: after -.the 
disposal of the. civil revision’ application, 


the hearing remained suspended for.some- 
time as the defendants filed an application 
for transfer of the suit. However, ulti- 
filed 
another pernai for allowing them to file 
a second additional’ written statement 
making a counter claim on the allegation 
that they have been dispossessed by the 
plaintiff from a portion-of a plot of land 


_on 27-9-1977. In. spite of objection. the 


Court has allowed the prayer. It may: be 
stated here that the earlier . additional 
written statement filed by. the defendant 
was not. in connection with the’ alleged 
cause of action mentioned in the present 
second additional written statement. 

2. The learned counsel for the peti- 
tioner has raised several points in support 
of this revision application, but it does 


not appear necessary to staté or discuss. 


them as the revision application has’ to 
be allowed on a simple ground mentioned 
below. ~ ` TE e 

3. The Rule 6A of Order 8 of the Code 
of Civil Procedure has been introduced 
in the Code by recent amendment. and 
the sub-rule -(1) provides that a defen- 
dant in a suit may, in addition to his right 
of pleading a set-off under Rule 6, set up, 
by way of counter claim against the claim 
of the plaintiff any right or claim in 


Jrespect of a cause of action according to 


inst the plaintiff “either 


the defendant a e plaint 
e e o ‘the suit, but 
as 


before or after 
before the defendant ` 
defence or before the time limited for de- 
livering his defénce has’ expired:”": > ` 
4. The words’ which are quoted in thé 
preceding senténce from the rule are im- 
portant and canhot be‘ignored: Any cause 
of action which may ‘arise after. the filing 
of the writtén statement by the defendants 
(or after expiry of the ‘date’ for ‘filing the 


defence) will not come ‘within ' the ‘sweep 


of thé sub-rule. There is a very’ good: 


reason for putting’ a limitation in this 
regard. ‘If the right of the defendants was 
not' restricted. then one* counter claim 
after another could have been filed against 
the plaintiff any time’ before the suit was 
disposed ‘of. and thereby’ the ‘disposal: of 
the suit would have beén under the risk 
of: indefinite .delay. As has „been stated 
earlier, the..written statement had .been 
filed in 1967 and the new cause of action 


. [whieh is now being: Sought:'to. be: introdue- 


Dipnarain Sinha v. . 
 éd‘by: the defendants. arose eee 
had 


delivered his’ 


"From ‘decision’: of Dilip 


. FX/JX/E393/80/VSS. n 
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` 


Dinanath Singh -:. 


them in. 1977. ‘The: hearing. of the suit 
started:in 1974. In these circumstances the 
additional -written statement ~ could not 
have ‘been accepted by Court as a countert 
Glaim under rule 6A: - pn 
5. For the reasons mentioned above; 
I hold that the court below'acted in- exer- 
cise .of its jurisdiction with material irre- 
gularity in passing‘ the: impugned ‘ordet. 
he Civil revision application -is, there-} 
fore, allowed, the ‘order passed ` by tlie 
court below ‘dated 24-6-1978 is set asidé 
andthe court below is directed to pro- 
ceed with the further hearing of the suit 


‘Petition allowed. 


` , 


expeditiously. — 


~.. | AIR 1981 PATNA 69. | 
- “ HARI LAL AGRAWAL AND ~: 
CHAUDHARY SIA SARAN 
ss SINHA, JJ. n F 
Dipnarain Sinha. and another, Appel- 
lants. v. Dinanath Singh and others. Res- 
pondents. am u a ue, tee 
A. F. O. D. No, 94 of 1971,.D/-.. 16-1- 
1980"... eed, ot ae 
Contract Act (8 of 1872),-S. 55 — Time 
whether essence of contract —: Deter- 
mination — Factors. to be considered — 
Contract for sale of land — Decree -for 
specific performance, when can be passed. 
Even where the time is not of thees- 
sence of contract, the court may infer that 
in the ‘circumstances of the’ case ‘it lias 
to be performed within a reasonable time, 
and it will depend upon the intention’ ‘of 
the ‘parties’ which has to'be ascertained - 
(1) from the expressed stipulation of the ` 


contract: a from the nature of the’ pro- 


perty; and (3) from the surrounding cir- 
cumstances. Where there is ‘nothing in 
the surrounding circumstances from which 
such an, intention can be inferred, . the 
fact .that the contract is for sale of land 
does... not import such.an intention and 
the mere fact.that a date has been men- 
tioned for the purpose of thé agreement 
does not conclusively prove that time was 
intended. to be of the. essence of contract: 
Further. whether time is of the essence 
of contract or not, very much depends 
upon .the nature of .the property. upon 
the construction of the contract and upon 
the: objects. which the parties had in en- 
tering into it, In -equity, if the- contract 
Kumar Sinha, 


t 


Sub. J. Patna,” D/- 28-9-1970. 
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-relates to sale.of: immoveahle property, it 
would-:normally be presumed that time 
‘was not of the „essence of ‘the . contract. 
‘Mere. incorporation in the: written -agree- 


ment of :a clause imposing penalty in case 
of default, does not by i idence: an 
` intention to make time. essence, af con- 
tract.. There are also two, well settled, pro: 
_ positions inlaw, y; (Q When: the 
time was not ori of. of 


iginally 

contract, it could. he. made a by & later 
notice, either , or. after day 
named in the: contract I 
‘tion by a 
. le. n. 
‘ableness, however, must be -determined 
as on. the date when the notice is given, 
as the time specifie d by the notice must 
be reasonable in the sense that. enough 
time should be’ givén. to! the: other party 
for the doing: of: the 
proper manner, (2) If time is of the Ss 
sence of contract. that may be waived by 
the conduct of the paities. In a suit for 
specific performance of ‘contract for sale 
_of land,:the finding ‘with regard to the 
readiness and willingness of the’ 
was linked up: with the finding that the 
time was of the essence of the contract. 
Where time is not:of the essence of the 


on the part. of the plaintif would disentitle 
him to get the relief, as granting: of relief 
dade Kaiok ion, 20 of t S Specific Belief 
Act was’ discretionary. AIR 1967. SC, 868 
Rel òn. ` © . (Paras 10, 1L, 12) 
_ Cases ` Referred : cal Paras 
AIR 1974 Raj 112 | ot 
AIR 1967 SC 868 | 10 
AIR, 1960 Pat 109: ILR 39 Pat 79. 12 
ATR’ 1915 PC 83:14 AU LJ 225. H 


Guneshwar Pd. and Shiva Kumareshwar 
Pd. Sinba,,. for Appellants: eg pole Pd. 
Singh, pone Shankar .Mishra, Harendra 
Prasad, B. P.. Gupta, Devendra | Kumar 
Sinha iand S Zoyauddin. Ashraf, for nS 
pondents, ; l. 


HARI LAL AGRAWAL: J. — This ap: 
peal is by the plaintiffs‘ who had institut- 
ed ‘a suit for’ specific performance of a 
contract for sale‘ of certain lands against 
defendants first and ‘second parties. The 
pori, in' question arè described’ in 

hedules $ and 4 fo thé plaint. They also 
claimed ‘a deċree`for ` Rs. -T000 as' damä- 
ges 'on account ah sae non-fulfifment of 

e contract by - defendants. ` The 
agreement for Mii of the lands in 
tion,.was executed. between. the. defen ats 
first and seeond parties, who are the:prin- 
apal defendants and the defendants 
and fourth parties who Bave been. ` Ti- 


` 


Dipnarain Sinha: v.. 


amt ` 


Dinanath Singh '* 


ee ie 


forma defendants, . on. 7-9- 
agreement Was: sen aa 


ing P land belongs. to 
the: four: sets, of. defendants: each having 


ea of the ae ef, The 
of agreement . on itse 8 
sale deed.. was. .to. = executed: by 


AERO 


k : 


a i 


ar os 7 i 


plain 
the: Karta af: the, first branch, defendant 
No. 4.0f the second branch and defendant 
ne 6. of the. third :branch. - Defendant 


Duns etendast No one... Messommat 
O. 


n who was. the 
one : of her branch 


The further case of the plaintiffs is that 
none af the defendants any initiation 
till 20-12-1963 and thereupon they seat 
a telegram: to, them on. 30-12-1963 gence 
ed by a registered lotter, colin Ti 

them to execute -the sale thin Ehe 
stipulated time, E-e, is tora. .but none 
of the. defendants paid . hee heed and 
when, they learnt that. the. plaintiffs were: 


a otis weet to: file a, suit. they (defen- 


Stet o requested them by a letter dated! 
a necessary stamps. 

-accordingly purchased 
pees eN and drew up the draft 
of the ae deed ond after the draft was 


examined by defendant No. 6 and shown. 


to the other defendants. concerned, - the 
sale deed was. Sree ap ce the 
Paper. 

` The plai 
defendants: were: themselves responsible. 


for the delay as: certain mutation proceed- 


i) 


were pending, whereas they (plain- 
were always. ready: te perform. their 
past of the contract. However, on - 18-8- 

iaa save .and except. defendants third 
party, the other defendants. did not tum 
up to: execute the: sale deed. The: plaintiffs 
paid. them their shares: of the S ps 
tion and the sale: deed was presented for 
Secale before the- District | : Sab-Re- 


Stamp 
dais | fuathervcase B that the 


eritly -defendant 


atria, 
P E ainge deed on 7-9- 
Ve e ak ' con~ 


court-fee: paid 


1981 . 
sideration. The. other defendants,'.. how- 
ever, did not tum upi to execute the; sale’ 


deed and. aoconug y the pienis kad to 
file the isuit. < < . 


3. “The siit was ‘contested by a the 
‘defendant 


major’ defendants, ‘namely, 
Nos, 1 and:2 of the: first ‘set ery defendant 
Nos. 4 ‘and 5 who were the, defendants 
second 

son of 
‘and was 
litem. One. 


cfendant No. o did 


opal Krish Yo Genny ‘bine 


self to be a minor son of ‘i cfon ant No 5B, 


was. added as ‘an ‘intervenor... na 
(defendant No. 13)... The- “plaints case 
with respect to this‘ intervenor ‘defendant 
was that-he was not the son ‘of defendant 


No. 5 and, if at all; he was not. þorn on - 


the’ date Gf the contract. The minor defen- 
dants pleaded that the agreement for sale 
executed without any 


uestion was 
lea necessity. and acoordingly was mot 
orceable against them. ... |. 


4. The contestiny defendante nenti 
A above who ` a joimt. written state- 
ment; set out a. large number of defence. 
inter alia, that the plaintiffs themselves 
were in default: and not ‘ready and will- 
ing to: a out their part of the contract 
in spite’ of: demands, ‘presumably | 
want of Gand: It was ‘specifically stated by 
them that’ they were land brokers“ on 
B1/12-1968, the date mentioned for execu- 
tion of ‘the sale deed, was of the essence 
of the contract «and ‘on the failure ‘of the 
plaintiffs they became liable to forfeiture 
a the a ey denio Di oo of 

e contract. ey e egations 
of the plaintiffs that. they . were 
os. the execution:, of ithe sale 


3. On ie above: eadings of the par- 
ties, the trial. court, ed th e leas 


s ee the suit, as "framed maintainable? 
Da Have the plaintiffs. eo D 


tion for the suit? .— 
valued and the 


3. is .the suit yt he a 


4. Is the contract for sale ‘dated 18. 
1968, ie longer enforceable: against’ the 
cont idants for purposes | 


specific o; perform amceP 
.5, Js’ al Krishna the: son of Lalitesh- 


‘war Prasa Singh and is he; and ‘for that 


matter the other minor: ‘defendants, ‘bound 
‘the contract? 7 


intffs entitled to a decree 
for Rs. 1,0007- as 


damages 
7. To what reilef. or relief if any, are 
the plaintiffs entitledP:: ':. 
Tidak wad wee uns ee al 


Di s -S3 t t Ya Dina th: Sin hi 


Defendant’ No. ‘3 the: minor - 
Tot appear l 
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The plaintiffs examined five witnesses and 
the efendants : examined. thirteen: +wit- 
TTE rt of their respective. cases, 
harda | Devi, | wife of defen- 
po ‘No: 3 Gece was examined on:,.coni- 
mission: A eam i . documents i 


. wérealso filed b „the parties. The- learn- 


ed: Subordinate.: Judge! on the -materials 
produced in the: oo ees the talon 
ing fimdinigs:’ 


i ae ‘The plaints were ‘not really earnest 
to fulfil their obligation. ' 

2. Time was of the essence of the’ con- 
oe and, therefore, the- apa - beir 
defaulteis „were not entitled to the relie 
OF: c performance - of the contract in 
qquéstion. oe 

:8, Gopal’ Krishna; ‘detendaiit No” “18, 
was . in. existence at ‘the ‘time ‘the agree- 
ment for Sale ‘in’ question “was executed 
iraa] aeee, transaction being: T ' for a 
egal n was not bin mg on e 
minor defendants. „námely, * defendant 
Nos. 3 and, a 
He. aaa y dismisséti the suit.“ an 
' Æ. Threé questions, therefore, primari- 
ly arise for decision aby this Court on the: 
arguments advan before us, .. namely, 
(T) B the plaintiffs were ready ‘and 
willing to pe rform their part of the con- 
tract, rok "wheter = was of the essence 
of the contract, and (8) whether the con- 
tract In question’ was enforceable also 
pee the minor defendants. 

‘So far as the third question. ' name- 

y as to the binding atut of the con- 

tract on` the minor ‘defendants, viz., 

defendants 3 and 15, ‘is: a it was 

contended by learned ‘counsel for the a ay 
Be raised by’ the minor if at all, could 

ruised by the minors inan indepen- 

and ‘properly constituted suit. and 

coi atte this suit: I do not 

propose to record any concluded. opinion 


perly ek „suit in. case tage 
ordered . for rmance of the 
contract by the: contes defendants. In 
this view of the matter would .set aside 
the fin by. the learned. trial 
Judge wv to the absence of ie 


> transaction. of sale 


aie inay 7 impugn the sale- Je of tio pre. 
perties as being n 
Sup Tegal nece | binding 
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8. With: respect to the. other two ques- 
tions. just referred to above, in my view, 
the answer .to the first question and its 
significance will very much depend upon 
the answer to the second question. : In 
other words, if time is held to be of the 
essence of the contract, then alone the 
first question. would assume some im- 


portance; otherwise it will lose ‘its . im- 


portance. I will, therefore, first proceed 
to answer the second question, namely, 
as to:whether time: was of the essence of 
the contract. This at once’ necessitates to 
first refer to the agreement for sale itself 
which has been marked Ext. 1 in this case. 
The reasons for selling the lands in ques- 
tion, as stated in this document are. that 
it was situated at. quite a distance from 
the residence. of the executants which 
‘always caused inconvenience and bothera- 
tion to them and they were also in need 
- of money for payment of some.oral Joan, 
repair of house, performance of the mar- 
riage of daughter and for education and 
looking after of the minor children. These 
grounds, however, in view of the third 
question being left open, are not of any 
importance for the present purpose. I 
nay now state the other relevant. items 
in seriatim. — : 


me) “Mamla bai ke hone men kuch samay 


31 December 
` 1963 banam who bahaq mugir aleh tahrir 
wo- tamil karunga.” g Eas 
. (8) “Ba waqt tahrir wo tamil wasiqa 
bai, zar bai beyana, zar summon mèn 
minha hoga wo baqia zar summon, naqd 
mugir aleh. se wasool pawenge.” >€ + 
- (4) “Baqia. zar summon moblig 87,932/- 
wasiqa bai ba nisbat erazi, motsarhe bala 
tarikh 31 December 1963 man: mugiran 
se tahrir wo tamil nahi kara lenwen. to 
waise surat: mėn moblig: 4,000 mpya bai 
beyana go rafta man muqiran sokht ho 
jayega.” -5 a e 
. (5) -Muqir aleh mausoof batarikh 30 
mah September 1963 bai beyana ke elawah 
. moblig 6,000 rupiya: aur bhi ba: akhaz 
‘rasid. man muqiran ko adaya karna hoga 


wọ adaye karna paband hain wo honge.” 


(6).“Muqir aleh ` kharidar .... chand 
_ ashkhas' ke naam men chha martaba kar 


_ke registry karawen“to man mugirán ko` 


usmen kuchh uzur wo itaraz na hoga.” ` 

: (7) .“Rupiya. ba akhaz Jai 

. beyana ka rupiya akhri bai ke kagaz men 
-mojra- hoga”. > < ` a i 
9... From the -above stipulation it -is -evi- 

-© dent that 
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(plaintiff No. 


' any way been frustrated or, { 
matter, they had to make any alternative’ 


akhaz rasid wo_ bai’ 


the defendants’ themselves: ' 


A.i: R. 


foresaw -that some time:was required- for 


completion of the. transaction and it was 


left open- to. the plaintiffs, if they so 
desired, to. get as many as six.sale deeds 


executed from the defendants in names 
of persons different from themselves. 
Defendant No. 2 who. examined himself as 
D. W. 2, has stated in his evidence that 


the plaintiffs were, brokers. of land and 


taking of sale deeds in their own names 
was not their intention. .as they had the 
mind to get the, deeds in the names of 
their vendees, The. plaintiff. No.-1 who 
examined himself as P. W. 5, . however, 
contradicted this case of the defendants 
and said that the lands in question would 
have been purchased in his name and in 
the names of his. brothers and Hari Narain 
3 He has further said that 
time was not of the essence of the contract 
to his estimation. 


-w 


` The bulk of the evidence in this ‘case | 


as adduced by both sides is directed to- 
wards the other question, namely, as to 
who was actually in default.. I.. would, 
therefore, refer that aspect of the.evidence 
hereinafter. But the defendants have not 


led any evidence. as to whether on ac~. 


count of the failure of .the plaintiffs to. 
take the document within. the stipulated. 


time, any of the purposes mentioned by 
them in the agreement-in question had in 


arrangement for carrying out the said 
purposes. . "ERE KE 
- 10. So far the legal position- is con- 
cerned, the rule of equity. which is now 
the general rule of English Jurisprudence, 


for. that. 


is to look at the whole scope .of the | 


arties 


e the 


transaction to see whether. the ` 


perty; and (8) from the surrounding cir- 
cumstances. I may at this- stage’ itself 

serve that there are.alarge numberof deci: 
sions to hold that-where there is nothing 


_in the surrounding circurnstances `` from] . 


which such qn intention can: bé inferred, 


the fact that the- contract is for the sate] 
of land.does not import such-an intention 
and the. mere fact that: a- date ‘has’ been| - 





SL e 
“mentioned for ‘the * purpose of: the agree- 
tment does not’ conclusively’ prove > that 
-time was intended: to. be™‘of the -essence 
-of the ‘eontract. Eurther. whether : time is 


aS x 


- vof. the essence‘of the contract’ or tot; very 


much depends upon the-iature of the pro- 


perty, upon the construction of the con- 
‘tract and'ypon the objects which the par- 


‘ties had in entering into it. In equity, if. 


-the contract relates to salé of immoveable 
property, it would normally be’ presumed 
‘that time. was: not- of the essence of the 
‘contract. Mere incorporation in the writtén 
-agreement of a clause imposing penalty 


in case Of default, does not by itself evi-- 


idence an. intention tó- make time of the 


essence. Reference iù support of these - 


Pronos ions can be'at, oncé madè to'a 
ecision of the Supreme Court in the 
case of G. Pillai v. Palani Swami, (AIR 
1967 SC 868). It is in this background that 


- the case in hand has to be examined. 


han 


- ithe ‘contract, it could be made so 


- Then there are-also two well settled 
ropositions in law, namely, (1) When ‘the 
ime was: not originally of ‘the ma of 

ya 
ter notice; either -before or after the 
y named in the contract requiring ‘com- 
letion by a uae day, if time allow- 


iş- reasonable. 








` 


Dìpñařaiti ' Sinha v.” 


| ‘The question of reaspn-. 
ableness, however,' must be. determined. 


‘by the 


“ness and willingness of the respondent 
’ was linked up with the finding that the 


- A similar view was, taken. by a-learned 
_ -Single , Judge of ‘the Rajasthan High, Cor 
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parties for not completing the: same. Ap- 


- pellants 1l-and Z then :addressed. a: letter 


to. the respondent on July 30, 1959,- stat- 
ing that time was of the essence of, the 
agreemént and since: the respondent had 
failed twice to carry’ out the agreement, — 
the . agreement. stood. cancelled, and the 

amount ‘paid by thé respondent stood 
forfeited. The respondent: then informed _ 
them that time was not of ‘thé essence of 

the contract and he was ready and willing 
to carry out his part, calling upon the ap- 
sear) to execute the ‘sale deed’ within 
three days. Ultimately on their failure. he 
instituted ‘the suit. The trial Judge dis- - 
missed the. suit. holding that time was of 
the essence and the respondent was never 


. ready and willing to perform his part of 
_ the contract. On appeal the Hi 


Court 
reversed the decree on .the finding that 
time was not of the essence. .When the 
matter came to the Supreme Court it was 
observed, relying upon the decision of the 
ere Committee in the case of Jamshed 
<odaram Irani.. v.  Burjorji. Dbunjibhai 
(AIR 1915 PC 88), that “under that law 
equity which governs the rights of par- 
ties. in cases of specific performance of 
contract to sell real estate, looks not at 
the letter but at the substance of , the 
agreement” and “prima facie equity treats 
the importance of such time limits ‘as be- 
ing subordinate to the main purpose of 
the parties. and it will enjoin. a specific 


. performance, notwithstanding that. from 


the point of view of a court of law the 
contract has not been. literally performed 

pani as regards the time limit 
specified”. The learned Judges of the 
Supreme Court further observed that‘ the 
surrounding circumstances to displace the . 
ordinary presumption that in a contract of 
sale of land; stipulation, as to time is not 
of thé essence should be there and they 
found that in ‘the case before them there 


. was neither: any express stipulation - nor 


were the circumstances such as to indi- 
cate that it was the intention of the par- 
ties that time was. of the essence’ of the 


- contract: They also. took into account the 


absence of any notice being served by. the 
o making: time -of thé - essence, 
ing upon the: respondent requiring him 
within a reasonable time fixed thereby. to 
carry: out the terms. Bachawat, :J., who 
ave his- separate judginent, has observed 
that the finding with regard to. the. readi- 









time was. of the essence of the. contract. 


` 


-Tief Act: was 


_ date'of the contract.. was ‘held to be dis-. 


74 Pat. 
in: the case- of Pakhar Sin 
Singh (AIR-:1974, Raj 112). 


he he fides of the presexit ase, that althou; | 


ere ` time, is nót of the essence of i 
contract, ‘unreasonable ‘ délay’ ‘and laches 
on: the ‘part” ‘of the’ ‘plaintiff would. disen- 
€. him, to get ‘the pag as granting ‘of 
relief under Séction'22 of the: Specific Re-. 
ode AnA Mr: B Balbhadra 
asad Singh appearing’ for respon- 
dents’ bad, however,: cited: before ‘us: the 


who: had ‘brought. his suit for aoe Ber 
formance: after undue’ ‘delay aa remained 
inactive for about’ 12 months’ from’ ' ‘the 


entitled for the relief’ as'the delay amount- 
‘to an abandonment: of the: contract a 


Dart a The facts of resent 
case are, however, quité Pca shable 
which have already ‘been partly, stated 


and the other relevant parts thereof in- 


‘dicating the seriousness and continued in- 


sistence,. éfforts’ and ` ‘activities performed 
cher the. plaintiffs, will’ be stated Poem 


18. Therefore, the cfroumstance that 
a time-limit followed :by .a default, ‘clause 
was fixed in’ the agreement for sale _ in 
question (Ext, 1), -cannot ‚be regarded ‘as 


a , positive element..to conclusively ‘hold 


- ment..- 


` the: different branches had: not. been sepa- 


- ent branches, ` 


that’ the Parties ‘intended that it must. be 


literally. rmed within the a 
spacified i e.. 81-12-1968. 
l4. Now let us examine - “thé: -oter 


stipulations and the’ surrounding | a 
stances’ as to -whether ' the ‘ordinary ip 
sumption was laced and ‘on their zm 
sideration: it can be: ‘safely: held that’ time 
was of the essence. ele 


Inm view, the stipulation and: ‘the 
EEN ces- Bi aa 
to. the 


sere 
"defen: 
agreé- 
at some time; was necessaty : for 
completing the transaction. (The names .of 


ane dors. themselves ry, th in “ie 


rately mutated and according to the: plain- 
tiffs’ case they had to. take jsteps for Wes 
ting up the Jama and get themse 68 
separately mutated according to the differ- 
‘Fhe ‘court low’ has: not 


—— Dinanath Singh‘: 
: Kishan | 


accepted this part-of the pliititifis’ ‘case 
in the absence of sufficient’ Sneak ‘and, 
therefore,.I will also not!take: very much 
assistance ‘from this: part of-:the‘p 
case, but may referto other circumstances 
which ‘have: been: found as a. fact: : 


Secondly. the defendants’ knew: a the. 
plaintiffs 
ittea I the | 


sre, brokers ‘in land. and . per- 
aintiffs to find out : urchasers 
le‘ déeds ‘executed by | them: 
Yt ‘the’ names of their ' purchasers 
at. these choice. 
stated ‘that taking. salé’ oO in thé’ names 
of different’ members. ‘bf - plaintiffs’ saat 
was not their intention. ' “a Sba Ah i 
said, in his’ evidence that’ the:. o 
had, givén oùt ‘that, they had ‘not a up 
had’ no ready cash money 


and” 


purchasers and 


- and, that the" defendants. had apprehen- 
' sions. in their mind on this‘ account. This 


factor ‘is also ve “important as the defen- 
dants were clear TA given to ‘understand 
that: the ‘plaintiffs were not themselves 


inclined’ to .takethe sale deeds in ‘théir 


own name and block their own money. 
In these circumstances, i. e.,' the: plain- 
tiffs’ finding out::purchasers forthe en- 
tire an “was bound - to tke indefinite 
ume, s Me ega i 


D tee goi urs a 


- À, situation’ ‘of. Unca F BE 


was already well ‘understood . ang- kn 
to. both the sides: Then D. W..2 has fur- 
ther said in his cross-examination that the, 
necessities mentioned in the : agreement. 

m ter and house. epas marriage: 
oa iter an educati onal 


were wrongly, inco ted. 


| Ton eas statement also it is. evi Jent that 


the defendants. were not in any urgent 


need of money: which could have impel- 
led them to. intend, to make time of the 


essence of = ; contract, failing - which 
their for “disposing e lands 
woul have l been. frustrated. “Thee again, 
when the Peart did not pay fhe sum 
of Rs.. 6,000/- which -was to be ‘paid by | 
the ‘of Se „1963, the defen- 


dants did’ not treat that a3, a os 
the part of the p 


The facts and: domns discussed 
above. in'my view, as already said earlier, 
instead. of rebutting the ordinary’ presump- 
tion that tine’ was not of the ‘essence of 
the ‘contract ` forsale of iminoveable’ pro- 
perty,"lend’ support to the said presump* 
tion and, there ore, as observed by their 
Lordships of the’ Cotincil-in the case 
already noticed earlier, -thë  time:-limit 
fixed.'in the agreement in question “was 
subordinate ` to | the main. purpose ‘of ‘the 


parties, 


A. E'R... 


intiffs 


OWRD- 


expenses etc.: 


D W. 2 ay clearly ; 


wl? 


-2 
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15. Now. let us .see_as. to; whether . it 
was made so later-on. The first. document 
that has been brought on the record in 


this regard by the defendants: is a pleader’s . 


notice dated 26-12-1963 (Ext.-D) and that 


` was on behalf of {defendants 1;.2, 4, 5 


and 12. The plaintiffs, however, denied 
the receipt of this notice. D. -W, 2 has 
also admitted that defendant No..6 Ram 
Prakash Singh, a. member of the -defen- 
dants. third party,. was the eldest among 
them. ; This notice also. states that earlier 
a telegram notice. was sent by the defen- 
dants. on 28-19-1968. A.copy!:of ‘the tele- 
am which was proved by, D..W..2 has 
beon marked Ext. E and. rts to. haye 
been sent by defendant 6.to eS 
No. 1. but no date Noe S ‘from. said 
eka e nor -the . connecting. postal 
Meee appears to have been filed im this 
However, it ‘was a deal for about 


Bs. 92,000/- and the necessary stamps: for 


drawing up the sale deed were to be pur- 
chased from the treasury. During - the 
period when the telegram or-the. Pleader 
notice. is issued, there .were also various 
ublic holidays such asithe Christmas and 
fast year’s closing.day etc. Therefore, the 
time allowed by the defendants .to the 
laintiffs cannot be. said to ‘be reasonable 
the sense that enough time -was given 
to the plaintiffs for the doing of- 


in question to: the definite 
case of the he aoe e plaintiffs were 
not a invest their ewn money: and take 
sale deeds.. for ‘their ownselves. but 
were. to sell-i to others and a git some 
rofit oe of. the transaction, I. would, 
erefore, further hold that the . defen- 
dants have also failed to By the that: time 
was made: of the essence the notice in 
Ea : 


' The- plaintiff. No. Livho' has exam- 

ind himself gad P. W. 5, stated that the 
laintiffs had the necessary funds ‘and 
emanded execution of the sale deed but 
ft were the defendants who went on put- 
a off the same on some or other pretext 
therefore, they seht a telegram on 
80-12-1968 to each “ofthe four sets. of the 
aco and thereafter ' they had sent 
Iray s notice (Ext. -6/e).. ‘court 

; be bear Me Pon © 20 E its udgment has 
the despatch is notice as 

a A to the telégrivn and the 


notice. sent by the defendants. The plain-. 


tiffs also filed a copy of the tele 


ao 1983 ad to 


‘fore, another, Advocates - 
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the defendants ied them to execute the 


document, avithin,.the.,; stipulated. t time on 
paT yment..of the consideration coe eo 
eal: action zo: ye taken. To 
ee case’ :of the plaintiffs -the ar 
of D. W «2 is that on receipt of the above 
notice. they sent. a telegram (Ext. F/1) to 


the plaintiffs that since 31-12-1063 . „and 
1-1-1964 were.’ holidays, they would dbe in 
the office of, the... Sub-R 


: egistrar, 
Patna, on 2-1-1964 for execution of the sale 
deed, and, according to'his evidence. they 
acco y ‘remained present on. 2-1-84, 
in ‘Supp ort of which fact the! defendants 
so filed’a copy of the © -petition 
): which was filed n them in'the 


office | ‘the phd ek 
S but the ‘did not not ome 


ever, is that in spite of all the notices the 
defendants did not become agreeable, and 
allowed the time to pass away and. there- 
notice dated 
10-12-1964 (Ext. 6/f):was sent by. them to 
the defendants | upon them. to 
form ‘their, part of the contract, failing 
which a suit for.s peah performance 
would be instituted. A reply dated 5-3-1964 
ixt. D/1) was. given, s Behalf of defen- 
ts Nos. 1, 2, 4, 5 and 12 refuting the 
paints allegation and stating that the 
ai-beyana. amount. stood already forfeited 


laintiffs received -a letter dated 
-5-1964 (Ext. 2) written by’ defendant 
No. 6 ad sed to the ee .of Plaintiff 
No. 1 to purchase the necess 


for execution of the nie deeds. by them, 
“Ham .log.kbet Iikhne. ko: taiyar 


) hain”, It was thereafter that the 


stamps were purchased. by the plaintiffs 
— thereafter on 14-5-1964 the deeds 
to be. executed on behalf of 
all ‘ie. four sols „and were presented , for 
ti on 18-8-1984, but were execut- 
ohly by two sets of thé defendants, 
as already said earlier. With to 
this letter, D.'W. ‘2 'has said in evi- 
dence that it was sent by defendant ‘No. 8 
and‘ not.on behalf of ‘the contesting defen- 
“and that defendants Nos. 6 and 12 
had gone in collusion with: the plaintiffs. 
We have seen that Ram "Prakash Lal was 
the’ eldest. oo ‘of ane N 
family and not tọ accept this 
part. of the defe ts’ case that he had 
one in collusion with:the plaintiffs... The 


_ fetter (Ext. 2). therefore, not only supports 


the case that time was not of essence but 


wing their - 


`> yndue delay or inaction 


16 Pat. 
also amounts to a complete waiver. of the 


defendants’ case that:time was of the ‘es-: 


. sence of the contract and on its expiry 
they were entitled to forfeit the bai beyana 
amount in any view: of the - matter. 
Although: I have specifically held. that 
time was not of the essence, this circum- 
stance would have also gone against the 
defendants even if I -would have taken 
a- contrary view for granting the: relief, 


17. Having thus. cleared the deck for 
answering the first 
as to whether the plaintiffs were rea 
and willing to perform their part of the 
contract, as I have aleady said. earlier, the 
. importance of that q éstion was' linked up 

with the finding of the other question. 
The plaintiffs, on the . facts indicated 
above. cannot be said to be guilty of any 
and thereby 
' deemed to have abandoned the contract 
in question, particularly when’ the - sale 
deed duly drawn up on the requisites 
stamp duty- purchased on 14-5-64 for: the 
whole transaction, was filed to be execut- 
ed by the contesting defendants as well 
and were executed only a two ‘sets of 
them. In my opinion, therefore. the plain- 
tiffs have made out a case where a decree 
` for specific performance of the remaining 
pan of the contract against defendants 
first and second parties ought to be grant- 
ed in their favour. I will accordingly set 
aside the judgment’ and decree of the 
Court below and allow this: appéal:: The 
principal defendants are directed to ex- 
ecute thé sale deeds in question within, a 
period of three months from today ‘on 
receipt of their proportionate quota of the 
amount of consideration from the plain- 
tiffs. It is further ordered that if the defen- 


dants fail to carry out the above direction, - Prak 


the trial court will execute the same in 
favour of the plaintiffs in respect of the 
lands covered by Schedules 3 and 4 to the 
laint in accordance with law, and order 
elivery of possession thereof. © i 

- 18. I would, however, reject the claim 
of the plaintiffs for damages as they are 
likely to be adequately compensated and 
benefited due to manifold rise in the price 
of the lands during.the intervening period. 
For the same reason, I wo also dis- 
allow any coşt either of the suit or’ this 


appeal ‘in their favour. — oe ae 
: CHAUDHARY SIA SARAN | SINHA, 
J. — 19. I agree. I would however, like:to 
add one more circumstance in favour-of the 
plaintiffs’ case that time was not essence 


of the contract, The four sets of. the defen- 


“dants ‘hailed. from -a-e commeni | . ancestor 


‘Dipnarain Siiha v. Dinanath Singh | >- < : 
‘namely Lekhraj” Māhton: In:-spite.of the 


-ed the sale:deed in.favour of 


roposition, - name) 
LY 


dants. This apart, ‘on’ 


AER: 


expiry- of. the time-limit:fixed.for the -ex- 
ecution of the sale deed, that -is-to say, | 
31-12-1963. and the’ undisputed: rise in the 
rice of lands in the period’ intervening 
yetween 81-12-1963" ad August/Septem- . 
ber of the -year 1964 when the ‘two sets of 
defendants executed the -sale deed in 
favour of the plaintiffs, the latter namely- 
defendants 8rd party and 4th party execut- - 
i e plain 
tiffs as initially agreed. It was a circum- 
stance against the case of.the contesting: 
defendants that time- was-the essence of: 
the contract and to explain the same. it. 
was stated in the written statement filed 
on behalf of defendants 1; 2, 4 and 5 that 
the plaintiffs had been ‘wooing the’ prò: 
forma defendants namely defendants 3rd 
party and 4th pany. ane their failure `‘to ` 
complete: the sale deed by 31-12-1963 and . 
ultimately they had succeeded in ` bring- ~ 
ing them in their collusion by bribery and 
aft. It was also stated that the family of’ 
the pe forma defendants Ram Prakash’ 
Singh had always been actuated by malice 
of animosity against the contesting des. 
fendants. Although D. W. 2 made ‘a bald’ 
statement in’ his. . evidence that Ram 
Prakash Singh and Most. Dukhni were in 
collusion with ‘the ae which hag 
been denied by P. W..3 Deep Narain 
Sinha, one of the plaintiffs, he (D. W. 2) 
id not give any reason as to why these 
two defendants ‘would come in collusion’ 
with the palintiffs against their own in- 
terest. D. W. 2 did not state in his evi 
dence’ a word about defendant . Rath 
Prakash ‘Singh being actuated by malicé 
or animosity against the contesting‘ defen: 
: the own ‘showing of 
the contesting defendants we find Ram ` 
as Singh sending the notice (Ext. D) 
en behalf of defendant No. 2 also which 
does not fit jn with the story of his (Ram’ 
Prakash Singh) being actuated by malicé’ 
or animosity against the contesting defen-- 
dants. True it is that at the earlier stage 
Ram Prakash Singh gave ‘a’ notice to the 
plaintiffs about the agreement beig treat 
ed as -cancelled. after the ,expiry of ..the 
due -date .but the Sgertest is. that. on 
etting reply from the pees he might 
ave, realised the actual state of affairs. 
Thus the action of | deferidant’ Ram 
Prakash Singh and‘ defendant No. 12 in 
executing the sale’ deed even after the 
expiry of the time fixed in the agreemeiit . 
indicates that time was not the essence of 
the .contract. o e a: tay ee 
.. ` Appeal allowed. 
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péllants. v. Parmeshwar. Rai and others,. 


Respondents. | 

‘A. F. O. D.. No. 8 of 1669; Di- 29 
1980.* 

(A) Civil P. e (5 of 1908), o. 2, R. 2 — 
Bar under — Applicability — Test for —- 
Cause- of action in earlier and later suits 
` whether same or different — Party rais- 
ing plea of bar — Non-production of 


Pami of earlier suit — Fatal to defence, 


The sine qua non for attracting .the 
mischief contemplated in O. 2, R. 2 is the 


cause of action. The expression ‘cause of- 


action’ in .O. 2, R: 2 means the cause of 
action for which the suit was brought. 
The test for. finding out whéther the sub- 
' sequent suit would be barred because of 
‘an earlier suit is whether the claim in 
the subsequent suit is in fact founded on 
a cause of action distinct from that which 
was the foundation of the former: suit. 
In a plea of bar under O. 2, R. 2 the plaint 
of the earlier suit must. be. proved. and 
if it.is not proved it is fatal to. the de- 
fence. . This is’* a technical bar. ` Thus 
where -a suit-for partition .of the entire 
property was resisted on the ground that 
as in an earlier title suit in respect of 
the same property the entire propery was 
riot made the subject matter of the. 
and the relief claimed, therein’ was con- 
fined only ‘toa portion of the property. 
any claim made in. the subsequent parti- 
tion suit was barred in view of. Order 2, 
. Rule 2, but the’ defendants ‘failed to pro- 


duce the plaint of the earlier title suit, 
2, R.,2-was not 


the plea of bar under, Q., 
attracted ás -the ` “cause, of. -action for the. 
two suits was. different... Further, as the 
defendants .. have fg ailed’ to pro~, 
duce- the. | "plaint, oft the earlier title 
sujt, the plea of bar under ©. .2,.R. 2 was 


not maintainable in view of the: technical 


bar. Case. Yaw. discussed. . (Para 9) 


' (B) Civil P. C.-(5 of i38), 0. 1; R. 9 = 
Non-joinder of parties other ‘than: neces- 
sary parties” — Suit. continues. `: - 


Where a party declared. entitled to.a 
certain share in. the _property. in dispute 
vide a judgment in an earlier title suit 
between | all the.. concerned, partits,. insti- 
tuted a partition. suit which was objected 
Se 


*From decision of R. Pathak, Addl. Bub- 
J: No: 4;'Patna, D/- 28-11-1968. 
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Phulpati -E ‘Devi--v.: Parmeshwar. Rai- = 


29-7- . 


suit . 


Pat. :77. 


“on: the ground ‘of- ni ‘of: .somé: - 
"parties. originally - impleaded .in -the ear-- 
- lier title. suit, 

"was: maintainable as. the parties whose. 

- non-joinder .was complained-.of were - not. 


-it-was held that --the. suit 


ee poe 19 the suit aa partition. 


(Para 10) - 
Cases © ‘Referred : " Chronolegical ` ‘Paras: 
AIR:1967 Pat “423 (FB) ~ | ; 


AIR 1964 SC 1810 


‘Krishna Prakash Sinha, ` K. N. Gua 
‘Mahendra Pd. Bhartee -and Shanti Kumar, 
for Appelants;.S. C. Ghose, ‘Sidhéshwari. 
Seea and Mohan Sharma, for Respon 

ents. i ; 


: CHAUDHARY | SIA. SARAN.. SINHA, 
J.:— This litigation has a chequered his- 


tory involving jungle of facts. in which 


the judgment dated . 31-3-1958. of TA 
Additional Subordinate Judge, Patna, . 
Title Suit No. 92 of 1955, instituted . = 
the present. plaintiff and one Domi Sao 
against the present -defendants and others; 
which. was confirmed in appeal by this. 
Court in First Appeal. No. aa of naii 
furnishes, a beacon light.. . 


"2. Within the Khagaui Municipality of, 
the District of Patna there exists a house:: 
Its holding number initially. was Holding’ : 
No. i. Subsequently in the Municipal 
survey’ records its holding was shown ‘ás: 
split-up in two holdings— one. bearing 
Holding No. 1 and the other holding No.’ 
1 (a), representing the northern 2/3rd and; 
the southern 1/3rd_ portions of the initial 
holding. Undisputedly,, this’ holding ‘at’ one 


time belonged to Quadir Bux and on ‘his 


death it. passed ‘on to` Abddul Hai, one 
Bibi Halima, sister of Abddul Hai, and, 
others. In the year 1924, one Demi Sao’ 

ancestor of defendants 3 to 8, purchased 
the interest of Abddul Hai in the ` pro- 
perty in suit. The interest of Halima wab 
purchased by present defendants 1 and 2 
by a registered sale deed dated 14-1-1949. 

The portion of the-suit property purchas- 

ed from Halima contained certain tenants 
thereon, ‘who: urge aes the premises - ‘on 
payment of rent. - A 


3.. In the year 1949, “Domi Sao as the 
sole plaintiff instituted two money suits 
73 and 74, each of the year 1949, against 
the present. defendants. 1 and 2, who are 


' the appellants before’ us, as also the ten- 


ants in occupation of the southern part 
of ‘the disputed property: :The’- relief 
claimed there, inter alia, was: for the 
realisation of rent from the tenants exist- 
ing on the' same.. The defendants of these 
money suits, including ‘the present appel- 


lants; contésted.- ‘the-- -suits- and-the same- - 
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matter: in. appeal,, being Appeals Nos. 98 
and 99, each ofi the - -year 1952... Subse- 
quently- as it appears, on ‘some agreement 
‘between the. parties. to-.the. appeal .Domi 
Sap: withdrew that. appeal and the ques; 
tion of title was left open. The : appeals 
were dismissed as -withdrawn | but, the 
tost awarded to the defendants ‘Temained 
intact. 7 ae 


4. In-the year 1955,. Domi 


, to bea purchaser from Domi Sao in te- 

pe of the 8- annas. interest in, the - dis- 
puted property by a registered sale deed 
dated, 7-4-1950, instituted. Title Suit, No. 
92 of 1955 for‘declaration ‘of tifle’ and 
confirmation of- possession, there ` being 
an alternative’ ‘prayer for ° ‘recovery ` ‘of 
possession in ‘respect of the ‘southern por- 
. tion of the initial holding recorded. in the 
Municipality as’ ‘Holding No. 1 (a). ‘Undis- 
putedly,; besides ‘the ‘appellants, , Halima 
-as also the tenants thereon, were im- 
. pleaded as defendants in'that suit. It was 
a contested suit. The trial court held that 
the two plaintiffs, namely, Domi Sao and 
the present respondent, ‘had perfeet title 
over 15 annas 4 pies interest: in the.. dis- 
puted property, mamely 


and that only 8 pies interest in the same 
‘belonged to defendants: 1 and 2, namely, 
the two appellants before us. Instead, of 
allowing. : :-the prayer for. confirmation . of 
possession a decree. for joint symibolical 
. possession: was. passed, which possession 
was obtained. by the present plaintiff. as 
siso Domi Sao in Execution. E E 5 
‘of 1882. This judgment of the 
in Title Suit No. ‘92 of 1955, Ext. 5 {a) 
being the judgment, was, undisputedly, 
affirmed in appeal by this court -in First 
Appeal No.: 372 of 1952 and this Judgment 
has -become final. a È lr 
5. While Title Suit No. 92 ‘of 1955 
` was pending, another event: took’: place. 
The defendants ‘of ‘Money . Suits 73 and 
' 44 each of 1949 put the decree into -ex- 
ecution on 10-11-1955,- -4-10-1955 being 
the date of institution of Title Suit No. 92 
of 1955, The ‘Tone judgment-debtor Hin 
these exectition cases. was ‘Domi Sao, the 
present plaintiff not having’ been arrayed 
in any capacity in: these - execution cases. 
It resulted in the interest of Domi Sao in 
the property in suit, being. put to auction 
on 22-5-1955 which auction sale was con- 
firmed on 4-7-1956. "0. - 


- 6. Domi Sao : then filed Title Suit No. 
47 of 1956 against ‘the: defendants: who 
’ had levied ‘the two execution cases for 


Phuipati Devi v. Parmeshwar Bai’ 
- were dismissed. Domi Sao took up the“ 


Sag) and . 
: A present plaintiff, the latter claiming 


the entire 16 
` annas interest of original Holding No..1, 


A.L B. 


declaratiorr -that tthe -auction? sale wag 
illegal and. invalid: “As was submitted at 
the Bar, the auction sale was set aside 
but the aggrieved party hds taken up the 


matter in ‘appeal, which is still’ pendirig. 


7, In the year 1965, the ‘instant suit with 
which we. are concerned in: this appeal, 
Was ‘instituted by Parmeshwar Rai as.the 
sole plaintiff impleading the two defen- 
dants-kppeliants, ` : the $’ purchasers’, from 
Halima’ ‘as also déféendaiits 3 to.8, the heirs 
and representatives .of Domi ‘Sao: ‘Domi 
Sao’ having died in the ‘meanwhile. Defen- 
dants "3 io 8 “by. ‘d written statement súp- 
ported ‘the ‘ase’ of the’ plaintiff but: did 
mot choose to contest the suit which was 
contested. only by defendants 1 and 2. 
Prayer in the suit, as it appears, was for 
partition ona dectaration' thatthe 8 annas 
interest in the property in suit ‘belonged 
to the. plairtiff. The suit was decreed by 
the trial court:md: an order was passed 
for appointment -of..a Pleader Commis- 
sioner to carve out a separate 'Takhta re- 
presenting the 8 annas interest: of the 


- plaintiff in the suit property. With the 


consent of the lawyers of all the parties 
fhe decision as to the right, title and in- 
terest over the remaining: interest in tha 
disputed property:‘amongst fhe defendants 
inter se was left. open. Defendants t and 
2 haye now -earried this matter Rie 
nae court in this. First Appeal: 

$. Faced with the judgment in Title 
Suit No. 92 of 1955, only two contentions 
were raised before “this Court by the 
learned’ counsel for the | _ appellants, 
namely, that the instant suit was barred- 
under the provisions of Order ‘II, Rule 2 
of the Code of Civil Procedure, and se- 
condly that‘ all the auction purchasers at 
the auction’ held on 22-5-1056, ` referred — 
fo above, “not having been impleaded as. 
defendants in the ‘instant suit, the suit 
was bound to 'fail. These two contentions 
were strongly resisted by Shri Gosh, 


‘learned counsel for the respondents. 


: 9.. As regards the Ist point, it was con+ 
tended by the.. learned counsel far ,, the 
appellants. that. the entire suit ; property 
not having been, made the “subject matter 
of dispute in Title Suit No. 92° of' 1955 
and-the irélief claimed’ ‘therein being : con- ' 
fined only to 1/3rd of the property in dis- 
pute any claim made bythe plaintiff in ~ 
the instant suit will be deemed to ‘have 
‘been: relinquished ‘by ‘the ‘plaintiff ‘and. 
will not be entertainable in law. i 


plea, it must be Said, at once, must fall t 


the ground both on technical ground 
also on merits. ‘The sine qua non for a 


198k - 


tracting. the mischief contemplated in 
Order H, Rute 2 of the. Code of Civil Pro- 





‘document to show as to what. exactly was 


f the cause of action in the earlier, suit. was 


the’ plaint’ of, that suit, ‘The. appellants. did 
not care to bring on record the plaint. of 
that | suit and no explanation ‘worth the 


' |name is forthcoming | for not doing so: 


~ 


The judgment (Ext. 5/a) and the .certifi- 
ed copies of the decree of the suit, name- 
ly, Exts. 'C’ & ‘6’ cannot furnish this 
lacuna. Relying on a decision of the Sup- 


cedure is the cause of- action. .The ` best 


Phulpati Devi. v Parmeshwar. Rai 


- 


reme Court. reported in AIR, .1964:°SC 1810 | 


(Gurbux Singh y. Bhooralal) , a Full 
Bench of this Court held in ATR 1967 Pat 
423: (Jichhu Ram v. Peary: Pasi) that in 
a plea of bar- under Order 2, Rule 2, the 
plaint of the previous suit. must be! prov- 
ed and if it is not proved it is fatal to the 
defence. This is. a technical bar and, the 


, appellants having | failed to bring on: re- 


cord the plaint of that title suit: they can- 
not ovérride this technical’ bar. This al 

he expression “cause : of, action” in 
Order 2, Rule 2 of the Code of Civil Pro- 
cedure means the cause of action ‘for 
which the suit was brought The test for 
finding oùt: whether the subsequent suit 
would be barred because ‘of an earlier suit 
is whether the cldim in the ‘subsequent 
suit is, in fact, founded om a cause © ‘of 


. action distinct from that which ‘was. the 
foundation of the former süit. Domi Sao, — 


t 
~ 


be, 


; 8 pies. On the pleadings 


as'‘stated above, instituted the above 
mentioned two ‘suits for realisation of 
rent from the tenants existing on ‘thé 
southern portion of fhe disputed pro- 
perty recorded in the Municipal Survey 
subsequently as Holding, No. i1. (aj; The 
suit, was dismissed. The, appeal. pre- 
ferred was withdrawn on the question- of 
title being left open. This led to. the. in- 
stitution of Title . suit 92 of 1958,. the 
cause of action being limited only to the 
fenanted ‘portion of the disputed: 

perty, namely, Holding No. f (a), iin Te- 
spect of which portion ` ‘alone rent was 
claimed in the two money suits. ‘The trial 
court: declared in Title Suit 92 of 1955 that 
Domi Sao and the present: plaintiff’. re- 
spondent: Parmeshwar Roy had valid 
title-in holding No. Y (a) to -the extent 
of 15 annas 4 pies ‘and that. defendants $ 
and 2, namely,.- the present appellants 
had: title therein only to. the: extent «of 
of the' parties 
two other issues namely, issues Nos. 6 
and 7 were also framed in Title Suit No, 
92 of 1955: Issue No. 6 was’ whether Domi 
Sao had acquired 16 ‘annas interést iti the 


“original house” meaning~ thereby. the 


pro~. 
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entire initial. holdmg No: I by adverse 
possession. ‘Issue No: .7 was whether the 
sale deed dated. 7-4-1950. of the plaintiff 
No. 2- was-bona fide and whether: he 
(plaintiff: No. 1) had acquired title te the 
property: :: purehased. + It’. was .: held 
that -.. plaintiff.» No." "1°: had = - acquir- 
ed’ only © 15 ‘annas. 4: pies interest: in 
the original holding out of which he had 
soid 8. annas interest to. plaintifi No. 2 to 
which the latter had title, .This . finding 
was not: an incidental one, On the plead- 
img of the parties the decision on these 
two issues. was. necessary for the. decision 
of ‘title over the newly carved holding 
No. 1 (a): Being. emboldened by. these 
findings, the present. plaintiff instituted 
the present suit. In the instant suit while 
the interest of the plaintiff to the entire 
suit: property to the extent of 8. annas. was 
declared and he was given a-decree: for 
partition, the question of: right, title and 
interest.of the defendants inter se in the 
remaining disputed portion of :the . pro- 
perty:in suit was left open: The plaintiff 
felt inconvenience in jomt ion of 
the property in. sult. He demanded parti- 
tion from the joint owners who did not 
accede to ‘his. request. This was the eause 
of action in the instant sutt instituted by 


‘the plaintiff. It cannot, ‘therefore, be said 


by any stretch.of imagination that the 

cause of action of. the two ‘suits, referred 

to above, was'the same. Rather they were 

distinct causes of. action. This contention 

was, therefore, rightly - rejected by the 
trial court, which finding is affirmed. 

10.’ Coming to the plea of non-joinder 
Order I; Rule 9-of the Code of: Civil Pro- 
cedure states that no suit shall be defeat- 
ed ` ‘by reason of misjoinder: or non-join- 
der of parties,-and the Court’ may in 
every suit deal with the matter in contro- 
versy so far as'regards the rights and 
interests of the parties actually ‘before 
it. There is. a proviso te this rule which 


| states’ as follows: ` 


“Provided that nothing in this rule shall 
apply to non-joinder of necessary party.” 
Necessary parties are those in whose ab- 
sence the court cannot pass an: effective 
decree at all. Where the plaintiffs can ob- 
tain complete ‘and. effective relief in re- 
spect of the subject matter of the suit, it. 
is not necessary to join any other, party. 
The . persons whose non-Joinder is .com- 


‘plained of are the tenants on. the southern 


portion of the property in,suit. True they 
were amongst the auction purchasers in' 


. the auction sale on 22-5-1956, referred to 


above, but the suit having been instituted 
_@arlier to the levying of :these execution 
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cases . the: ‘principle. of lis. „pendens .. will 
apply. -Section 52 of the Transfer of Pro- 
perty. Act, 1882, states, . inter alia, that 
. during the pendency in any court of any 


‘suit or proceeding, which is not collusive, 


it being: not. the case of appéllants that 
‘Title Suit. 92 of 1955. .was collusive in 
nature, and in which any right to im- 
moveable. property is directly and speci- 
- fically in question, the property cannot „be 
transferred or otherwise dealt with by 


any party. to the suit or proceeding so as- 


. to. affect..the. rights of any other. party 
- thereto under -any decree or order . which 
may be made therein, except under the 
authority. of the Court and on such terms 
as it may impose. This is one aspect. The 
other aspect is that. the decree’ for cost 
was .obtained only against Domi Sao, the 


present plaintiff. being not a party to those’ 


money suits. Obviously, therefore, inter- 
est of the, plaintiff in the. property in’ suit 
‘¢annot in any way be affected by. the atc- 


'. tion sale in question. There is yet another 


aspect.. Besides others even the persons 
for whose absence the instant suit is said 
to be bad: for non-joinder. of the parties 
were parties to Title. Suit 92 of 1955. The 
declaration about the plaintiff respondent 
having 8. annas -interest in the property 
. in dispute and about his joint. possession 


_: thereon was- made in. presence of all those 


defendants. -An . agreement was. reached 


‘between the parties, as is evident from 


‘the judgment (Ext: 5/a), that. the question 
-of right, title and interest in the suit pro- 


‘party among the defendants inter se be- 


ft open and in fact it was left open. The 
‘instant..suit is solely concerned with the 
carving out of separate Takhta for the 
plaintiff.alone. In view of the’ finding 


i arrived at in Title ‘Suit 92 of 1953 in pre-. 


sencé of. all the persons concerned, the 
determination on-the question of ` title 
- ‘amongst’ the defendants. of Title Suit 92 

“of 1955 in future, if any, is not going. i to 
: affect’ the right, title and interest of the 
present plaintiff in the suit property as 
claimed by him. We are well aware of the 
: réquirements ‘of a suit for partition. What 
a plaintiff of Such’a suit -is requiréd : to 
establish is unity of title and possession 
of: the- plaintiff: which stood determined 
. nee ‘declared in Title Suit No.-92' of 1955 
._ ta presence of all those whose non- 
 /joindeér’ is: complained of. In the facts and 
‘circumstances of this ease those: persons 
jeannot- be said-to-be necessary -parties' to 
 -Athe ‘stiit: This contention: is thus devoia ot 
any aot _and it also fails. == L 


1. No pe -point having i iad 


before. this. Coürt,-the. appeal must fail: It |. 


Umesh Chandra y: Stata : 


Counsel No.. o4) for. Respondents. 


is accordingly dismissed with ~ osts ` 


AER 
and 


the judgment and decree of the trial ‘court 


are: hereby affirmed. - . 
'B. P. JHA, pe “Learned series) for 


the appellants contends that they should’ 


be. allotted 8 pies interest in the 
portion of the. property in dispute. 
parties are entitled to raise such plea. þe- 
fore the Pleader Commissioner. I agree 


front 


with the proposed judgment: 


Appeal dismissed, 
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- Umesh Chandra Sah, Petitioner v. The 





‘State. of Bihar. and others, Respondents., 


Civil Writ. Jur: Case No: 206 of 1977; 


 D/- 8-7-1980. 


Bihar Panchayat Ra Act (7- of 1948), 
Section 3 (3) — Transter of a Pancha 
as a whole from one block to ‘ano 
does not result. in ` change in the ` local 
limits of the Panchayat. | $ 


. Since change in the local limits of juris- 
diction of a Panchayat within the mean; 
ing of Séction 3 (8) could only occur when 
its area is changed by either inclusion or 
exclusion of ‘any village or part thereof, 
pee of a Panchayat as a whole with 
block to another block would not amount 
to change in its local limits and the same 
could not be challenged | on the ground of 
want of prior ascertainment of the views 
of the people. of the area, 

* Banas. 8' and 4) 


Petitioner: © Md. 
Counsel to Standing 


`T. S. T for” 
Hasibuddin . Ur. - 


The ` 


e villages comprised in it from one. . 


Ed 


ORDER :— The petitioner challenges ' 


the Notification No. 9207, dated the ‘21st 


. August,’ 1979 (Annexure-4) by which one 


Garjoul- Paharpur, Panchayat. under Goroul 
Block has beeti. ‘ordered. to bé Maalina 
ed with Mahua Block. * 


2: ‘The notification is. apada on | 


the ground that it amounted: to the change 
in the local limits of the Gram. Panchayat 


within the meaning of. Section... (3) of the 


Bihar, Panchayat. Raj 


Act, 1947, and, there- 
fore, the views of 


e people. ‘of the. area 


concerned. should.. have been ascertained 
as required by.. the proviso: to, the. 
section... . 

a ‘There -is no substance in. this argu 
je rom pire ere 


m one Bock 


ment inasmuch- as. by. 
a -Panchayat as a. w 





said `, 


~ 


been against the State. 


1981 


to another, in my view would -not amount: : 


or the ` 


oa change in the local limits ' 
jurisdiction ef the Panchayat within the 
eaning of the Act, inasmuch as -the 


local limits of the Panchayat would change 


nly when its area is changed by u 
inclusion or exclusion of any village 

any Part thereef. It is not dispute that 
all the three villages which . form . this 
Panchayat have not been touched in any 


wa 
4. The application accordingly fails. 
jand is cums but without costs. 


Petition dismissed. 


AIR 1981 PATNA 81 
(RANCHI BENCH). 


UDAY SINHA AND SATY ESHWAR - 
ROY, JJ. -> 


State of Bihar, Appellant v. S. K. Thac- 
- ker and others ete., Respondents. © 


A. F. O. D. Nos. 437 to 442 of 1969, 
D/- 24-7-1980,* l 

(A) Land Acquisition Act (1 of 1894), 
S. 23 — Market value — Assessment of — 
Judicial notice can and should be taken 
of the fact of continuous rising. inflation 
and rising land. values. | (Para 3) 

{B) Land Acquisition Act (1 of 1894), 
S. 23 — Assessment of compensation — 
Buildings in commercial areas — Com- 


pensation may be awarded on the basis - 


of capital value of structures which would 
mean the annual income 
twenty times. ae 

(C) Evidence Act (1.of 1872), 
Hius. (œ) — Non-production of document 


by State — Land acquisition proceedings ~ 


— Assessment of compensation regarding 


buildings — Land Acquisition Officer re- 


ceived list of tenants and rents paid by 
them — Withholding of the document by 
State — Inference adverse to State must 
be drawn that if. that document had been 
produced, the conclusion would have 
(Paras: 8, 9) 
(D) Land Acquisition Act (1 of 1894), 


` Ss. 25 and 9 — Amount of compensation 


—— Enhancement of compensation oe Bar 


under S. 25 — When attracted, 
It cannot be disputed that if. a claimant: 


has not filed objection under S. 9 after 
service of notice, any claim for increase 
in compensation will not be permitted, 


"From decision of Harihar Charan -Chau-` 


dhary, Spl., Land Acquisition J., Dhan- 
bad, D/~ 10- 7-1969: ` ' 


LX/LX/G387/80/LGC- , 
1981 - Pat/6 Ti G—31 . ME pS 





State. N. “g. K.. Thacker 5 


bar of S..25 (1) òf the Act. 


multiplied . 
(Para 7) ` 
S. 114,° 


‘awarded for buildings on the 


a Pat. BI 
but it must ‘not’ be. lost. sight of that Sec- 
tioti ` 9 (3) enjoins upon ‘the Collector to 
serve notice ‘upon the occupier and on all 
such persons: known or- believed’ to be 
interested therein..In order to non-suit a 
‘claimant for enhancing compensation on 
the ground of want of. objection under 
S.. 9, it is obligatory that notice under 
5.9 must have been ..served upon the 
claimant. In the absence of any material 
to show that notice under S..9 had been 
served, it will be difficult to apply the 
(Para 11) 
-In the instant case, it was knowm that 
there were. tenants on the land and: that 
the claimant was the owner. S. 9 (3) en- 
joins notice on occupier aS well as owner. 
Merely serving notice on the - occupier 
would not: amount to satisfaction of the 
requirement of S. 9. (Para 11) 
E Presumption of regularity of official 
acts is not available to the State specially 
without service of notice which is a pre- 
condition for applying the bar of 5S. 25 
(1), it was obligatory upon the State to 


prove it. by positive evidence. (Para 11) 
Cases Referred: Chronological Paras 
ATR 1963 Pat 469 11 


R. N. Sahai Sinha, Govt. Pleader with 
V. S. Prasad (Jr.. Counsel to Govt. Plea- 
der), R. S. Lall (Jr. Counsel to Govt. Plea- ` 
der) and’ Miss Indrani Choudhry (Jr. 
Counsel to Govt. Pleader), for the State; 
S. K. Mazumdar, Sohail Anwar and M. K. 
Habih, for Respondents. 

JUDGMENT:— This is a batch of six 
first appeals by State of Bihar against 
awards made by Special Land Acquisi- 
tion Judge, Dhanbad in land reference 
cases under Ss. 18 and 30 of the Land Ac- 
quisition Act (hereinafter referred to as 


‘the Act’) In F. A. Nos. 438, 439,441 and 


449 the only question which falls for con- 
sideration.is the value of compensation 
acquired 
lands. In F.' A: Nos. 437 and 440 we are 
concerned only with value of lands.” 

..2. It appears that land measuring . 36 
acres in Naya Bazar, Dhanbad was ac^ 


: quired for construction of over-bridge 
‘over : railway tracks. Part of the- 


‘lands 
acquired was vacant and parts had build- 
ings over them. In this batch of first ap- 
peals, the total area of lands covered .was 
23 acres: The vacant lands were awarded 
compensation on the basis of. their maŭ- ` 


l ket: -value on- the date of-issuance of noti- 


fication -under S. 4 of the Act. The Collec- 
tor awarded compensation for the build- 
ings~on the basis of the value assessed by. 


the PERIG las ca aaa Engineers. 


‘82. Pat. 4 


lector filed objections under S, 18 


value. -The 


~ 


- 


It will be relevant to state that the Pub- 
lic Works Department values buildings 
on the basis of plinth area, The respon- 
dents (hereinafter called ‘claimants’) be- 
ing aggrieved by. the award of the -Col- 
(in 
some cases under S. 30) of the Act to the 
Colletcor. Objections having been raised, 
the Collector referred the matter to the 
Civil Court. Reference’ cases were ` ac- 
cordingly instituted. They were heard 


and disposed of by Special Land 'Acquisi-. 


tion Judge. The Special’ Land Acquisition 
Judge enhanced the compensation: for 
vacant: lands ón the basis of their market 
compensation for buildings 
was awarded by the Civil Court on the 
basis of their capital value assessed on 


- the basis of 20 years annual income. 


3 F. A. Nos. 437 and 440 of 1969. 


. ‘In regard to the vacant Jands the Col-’ 
-~ lector had awarded compensation at the 


rate of Rs. 53,525 per acre. This would 
work out roughly at Rs. 960 per katha. 
The Civil Court enhanced the- compeénsa- 
tion to -Rs. 3,000 per decimal, i.e. .O1 
acres. It. would -be. relevant to state here 


‘that in the district of Dhanbad .015 acres 


is roughly equal to one Katha. Learned 
Government Pleader’ vehemently’ assail- 
ed the reasons advanced by . the Civil 
Court for enhancing the compensation 
nine times. The Civil Court pat 

which was a sala deed dated 17 
the yardstick for assessing 
value of the lands under acquisition. 
Ext. 9 was a sale deed executed by 
Banarsi Lall Agrawal in favour of Md. 
Salim. It was'in respect of lands measur- 
ing 3 Kathas 3 Chhataks 25 Sq. feet in 
Naya Bazar Dhanbad for Rs. 23/533. The 
value, per katha, (.015 acres) would, there- 
fore, come to about Rs. 4,000 roughly. 
If Ext. 9 is to be accepted as a correct 
guide for assessing the market value of 
the lands as it should bė, in our opinion, 
the claimants would be entitled | to about 
Rs. 2,700 per decimal (.01 acre). The Civil 
Court thus awarded compensation on the 


5-1957 as 
the' market 


basis of a transaction which took place 


five years prior to the date of notification. 
Learned Government Pleader should not 
have had any grievance, therefore, in 
respect of the compensation awarded to 
the claimants for the vacant lands. It ' is 
reasonable to assume that land values 
must have gone up in June, 1962 as com- 
pared to values in 1957. Judicial notice 
can and should be taken of the fact of 
continuous rising inflation and rising land 
values. ` a 

4.. Learned Government Pleader sub- 
mitted with his usual eloquence that in 
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the: matter of assessing market value of 
the lands under acquisition the transac- 
tions entered into by the claimants in 
1961 should have been preferred over the 
transaction of 1957 represented by Ext. 9. 
Learned Government Pleader also drew 
our attention to two transactions of sales 
effected on 11-4-1961] and 24-7-1961 which 
showed that the value of lands was much 
less than what claimed by the claimants. , 
After giving our deepest consideration, 
we regret, we do not find much substance 


_in this submission. The transactions to 


which the claimants were parties need 
not. necessarily represent the exact mar- 
ket value, as they were transactions þe- 
tween father and daughter or father and 
son. There may be various considerations 
for. putting a. lower value upon the sale 
deeds executed in favour of C. S. Thac- 
ker or in favour of daughters of S. K. 

Thacker. They, therefore, could’ not pro- 
vide adequate guideline in the matter of 
assessment of valuation. The rate report 
shows that there were two transactions 
in regard (to lands onj Bhuli road effected 
on 1l- 7-1961 and 4-7-1961. Learned Gov- 
ernment Pleader submitted that as the 
lands in those transactions were, on Bhuli 
Road line as the lands under acquisition, 
the values shown in those transactions 
1957. There are several difficulties in ac- 
cepting this submission and accepting the 
two transactions of 1961 as a better guide. 

The first difficulty is that there is no evi- 
dence on the record to show that the land 
acquisitions were on Bhuli road. The 
second difficulty is that we have no -idea 
on the basis of the record, the length of 
Bhuli road.. Tt is, therefore, difficult to 
predicate the distance between the lands 
acquired and the lands covered by the 
two transactions on which the Land Ac- 


quisition ‘Officer placed reliance. There 
being no common denominator ` between - 
the transactions of 1957 and 1961, it will 


be difficult to hold that the sales shown ` 
in the rate report were better guide in 
regard to assessment of compensation. 
For those reasons also we are inclined in 
agreement with the learned Special Land 
Acquisition Judge to accept Ext. 9 as the 
best indicator of the value of the- lands 
under acquisition. The above appeals with 
regard to the value of lands by State 
are, therefore, devoid: of any ment and 
must be rejected. 


5. The claimants have filed- cross-ob-~ 
jection to the award of the Special Land 
Acquisition Judge. According to Ext. 9 
the value per decimal comes to Rs. 2,700. 


7. 


pr 


oy 


1981 . 


Keeping in view the aalo trend | 


and -keeping in view the real value of 
lands to an extent estimate of value has 


got to be done-by the rule of thumb, it is ` 
difficult to hold :that the value would, be - 


Rs. 3,000 per decimal and not more... In 
our view, Rs. 3,500 per decimal would - be 
adequate compensation for the lands. The 


cross-objection is, therefore, allowed ac- 


cordingly. The statutory compensation 
and interest must be increased accord- 
ingly. roe 
6. F. A. Nos: 438 and 44) of 1969. 
The above appeals arise ‘out of com- 
pensation awarded to the claimants in re- 


spect of buildings standing over the lands ` 


acquired, The respondent C. S. Thacker 
has claimed the . entire — compensation 
awarded for the buildings. The respon- 
dents other than C: S. Thacker have not 


-entered appearance nor ‘have they filed 
- any appeal against the award under Sec- 


tion 30 of the Act. It has, therefore, to be 
held that C. S. Thacker alone is entitled 
to the compensation for the buildings 
covered in these two appeals. — 


7. Learned Government ‘Pleader sub=- 


mitted that there was‘ no material before. 


the learned Judge to come to any conclu- 
sion in regard to the income which the 
claimant was getting from these build- 
ings. Learned Government Pleader did 
not dispute the principle that in regard 
to buildings in commercial areas . com- 
pensation may be awarded on the basis 
of capital value of the structures. which 
would mean the annual income multipli- 
ed twenty times. Thus the principle is ac- 
cepted on all hands and in our view it is 
a just principle. The controversy between 
the parties, however, is in regard to the 
quantum. of annual income of the claim- 
ant, Learned Government Pleader in sup- 
port of his appeals submitted that al- 
though some witnesses have been examin- 


ed, who have given out the income from’ 


the shops, yet no rent receipt or counter- 
foil thereof having been produced before 
the Land Acquisition Judge, the learned 
Judge should have held that it was, diffi- 
cult to assess ne ‘annual income of the 
shops. 


& The dana C. S. Thacker in his 
claim under. S. 18 of the Act stated that 
there were five tenants in his shops on. 
the date of the notification. The rent 
which they were paying. has aiso been 
mentioned in the objection. Question for 
consideration is how far the claimant has 
proved that the amounts shown as rent 
payable by the tenants have been estab- 
lished as such. The claimant C S. Thac- 
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ker has examined himself: as claimant 
witness ‚No. 9., He stated-.in his evidence 
that he had. got the shops:as, gift from his 
father. The tenants in the. shops were. 
Pratap ..Singh, . Mahammad: , Quayum, 
Chain Stores, and Mahammad , Quddus. , 
In para 2 he has given out the rents that 
the individual tenants were, paying,~ the 
total of which would be Rs, 460 per 
month. The claimant witness No. 8 Jawa- 
har Lal . Majumdar corroborated C. S. 
Thacker in all material particulars. He 
deposed in para 5 that C. S., Thacker had 
Six to seven tenants. In 1962 at the time 
of notification, according to him, ©. S: 


‘Thacker had five tenants and he was get- 


ting Rs. 460 per month as rent. Maham- 
mad Quayum, claimant witness No. 1, is 
one of the persons, who was a tenant in 
the shop of C. S. Thacker. He deposed 
that he was a tenant and that he was pay- 
ing Rs. 70 per-month as rent. Trilok Singh 
(C. W. 6) was another tenant of C. S. 
Thacker. He was proprietor of Bihar Tile 


Trading ‘Company. He deposed that he 


was a tenant of C. S., Thacker in respect 
of three rooms. For two of them he was 
paying Rs. 50 per month each and for the 


. third room he was paying Rs..100 per 


month. Trilok and Mahammad Quayum 
have thus fully corroborated C. S. Thac- 
ker in his claim in regard to the income 


- as rent from them. The claimant has pro- 


duced -before.this Court the counter-foil 
of receipts granted to tenants. The coun- 
ter-foil has been marked as. Ext. 5 (b). 
This counter-foil book contains the re- 
ceipts in regard to grant of receipts for 
rent paid by tenants. The counter-foil 
book fully supports the claim of C.~S.- 
Thacker in regard to receipt of rent for 
the shop let out by him. The submission 


of learned Government Pleader that coun- 


ter-foil rent.receipts had not been filed 
springs from some misconception. Learn- 
ed Government Pleader submitted - that 
only receipt No. .241 had been marked as 
exhibit and- not the whole book and, 
therefore, there was no counter-foil to . 
corroborate the oral evidence of C. S&S. 
Thacker. We regret, we are unable to 


accede to this submission. The entire-book ` 
had been marked as exhibit at the trial. 


Besides the, counter-foil of the rent re- 
ceipts, the’: document of State itself 
shows that the five tenants mentioned in 
the objection under Section 18 of the Act 
were tenants holding shops in Thacker 
Land Acquisition Officer 
himself has deposed that he had received 
a list of tenants from the owners of th 
shops and that-the list contained the ren 
which was being paid by. the tenants. No 
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such document has been produced by the 
State. It-is obvious, therefore, that a rel- 
evant material has been withheld by the 


` {State from the Court. The inference must 


be that if that document had been pro- 
duced,. the conclusion would have: been 
against the State. Taking all the evidence, 
oral and documentary as well. as the 
withholding of : rent-roll filed by- the 
claimant, we are of the view that ‘the 
claimants have successfully established 
that there were five tenants in five shops 
and they were receiving the rent. -The 


- Civil Court took the view that shortly be- 


3 


fore the acquisition in 1960 S. K. Thac- 
ker, the predecessor-in-interest of the 
claimant C. S. Thacker till a year prior 
to the acquisitions was receiving only 
Rs. 280 per month. He, therefore, found 
that C. S. Thacker was receiving only 
Rs. 280 and not Rs. 460 per month ‘as 
claimed by the claimant. The approach’ of 
the learned Judge is unexceptionable. In 
our view, there is no scope for grievance 


to either party. The finding in that regard 


is well merited and must be maintained. 
The -appeals by the State in that behalf 
are without merit and must be dismissed. 


8. F. A. Nos. 439 and 442 of 1969— ` 


‘ These two appeals are also in: relation 
to value of buildings. In the buildings 
owned by Jyoti Finance Company there 
were twenty shops with twenty tenants. 
The Civil Court found that the monthly 
income from the shops was Rs. 925. These 
shops were owned by Jyoti Finance Com- 
pany which was a partnership firm. The 
partners were all daughters of S. K 
Thacker. “The Civil Court drew up a 
chart of rent which was being ` received 
by S. K. Thacker, the predecessor-in-in- 


terest of Jyoti Finance Company ‘and an- 


other chart of rent received by J yoti 
Finance Company. The successor-in-in- 
terest came into possession of the shops 
in 1960. According to Jyoti Finance Com- 
pany, they were receiving monthly rent 
totalling Rs. 1,605. These were sums ad- 
mitted by claimants as having been re- 
ceived by them. Learned’ Government 
Pleader submitted that there was paucity 
of evidence for coming to the conclusion 
that the amounts showing ` in the chart 
had been received by S. K. Thacker and 
Jyoti Finance Company. Claimant wit- 
ness No. 8 deposed that there: were 
twenty-one tenants. The total ‘income 
from the shops was.Rs. 1,605 per :month. 
He has proved some counter- foils in ré- 
gard to the rents received from tenants’ 
S. K. Thacker. examined himself as 
claimant witness No. 10. He deposed that 
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_the Jyoti Finance Company was receiving 


Rs. 1,600 per month. It was submitted 
that S. K. Thacker was a witness in  re- 
gard to his own. claim and, therefore, he 
could not have deposed in regard to` the 
income of Jyoti Finance’ Company. Since 
the partners of Jyoti Finance: Company 
were no other than daughters of ` S. K. 
Thacker he was quite competent to de- 
pose with regard to- the income which 
Jyoti Finance Company was receiving. 
Further, the fact that S. K. Thacker ‘had 
made a gift of these shops to Jyoti Fin- 
ance Company also made him competent 
to depose in regard to the income from 
the shops. Claimant witness No..5 Ram- 
nik Lal was one of the tenants in the 
shops of Jyoti Finance Company. He has 


deposed that he. was a tenant and that he 


was paying Rs. 75 per month as rent. 
Mohan Lal another tenant deposed as 
claimant witness No. 2. He was proprie- 
tor of Vohra Motor Stores. He deposed 
that he was tenant in one of the shops 
and was paying Rs. 50 as rent which rent 
was increased to Rs. 75 per month. There 
is no reason not to accept his evidence 
that he was a tenant. The quantum of 
rent that he was paying is‘ a different 
question, but he was certainly a tenant. 
An outstanding feature which should not 
be lost sight of is that claimant witness 
No. 8 Jawahar Lal Majumdar deposed in 
paragraph 14 that the rent which was be- 
ing realised previously continued as such 
and that there was no increase in ~ rent: 
This answer was elicited in cross-examina- 
tion. There can, therefore, be no escape 
from the positión that the tenants claim- 
ed by. Jyoti Finance Company were their 
tenants who were in fact holding shops. 
The counter-foils of the rents paid ‘by 
various tenants to Jyoti Finance Com: 
pany have been filed and marked Exts. 5 
and 5 (a) series. The submission that 
whole ‘counter-foil book has not been 
marked has no substance. Since we are 
of the view that whole book has been 
marked as exhibit, the oral evidence and 
the claim of C. S, Thacker is supported 
by documentary evidence as well. Learn= 
ed Government Pleader submitted that 
the counter-foil of the rent receipts grant- 
ed by Jyoti Finance Company or of any 
of the claimants were in regard to the 
receipts granted in May, 1962 and_ not 
later and that no counter-foil has been 
produced for period prior thereto. The 
fact that most of the counter-foils ‘aré 
for receipts granted in May, 1962 is cor- 
rect, but the inference which learned 
Government Pleader has persuaded us to 
hold is untenable. The Civil 


Court was 


eo, 


1981; 


concerned with the. rent: which the-claim- 
ants were receiving prior to the notifica- 
tion. The- claimants, therefore, may well 
have been under the impression that. any 
receipt prior to the. notification’ wauld 
- serve the purpose and that there was no 
use multiplying documents and.. making 
the records bulky. In that view of. the 
matter, we are unable to accept the sub- 
mission urged on behalf of learned Gov- 
emment Pleader that the counter-foil 
books do not show that the tenants were 
paying the rent as claimed by. Jyoti Fin- 
ance Company. In these ‘appeals also in- 
ference adverse to the State must be 
drawn from the fact that the Land Ac- 
quisition Officer had received a list of 
tenants and the rents paid by them which 
has been withheld. by the “State. The 
Land Acquisition Officer, having received 
a list of tenants.and the rents paid by 
them, was obliged to produce it before 
the Court. In that view of.the matter, the 
finding of the learned Judge that the 
claimant was receiving Rs..925 as rent 
monthly, must be accepted as correct. 
The compensation awarded to the claim- 
ants in regard to the buildings, therefore, 
cannot be said to be excessive by the 
formula accepted by the learned Judge. 


10. Cross-objections have been filed 
on behalf of the claimants in F. A. Nos. 
438, 439, 441 and 442 of 1969. In regard 
to the annual income which C. S. Thac- 
ker was receiving, the claimants claimed 
that they were receiving Rs. 460 per 
month. The court below found that they 
were receiving only Rs. 280 per month. 
In regard to Jyoti Finance Company the 
claimants claimed to be receiving Rs, 1,605 
per month as rent. The Special Land “Ac- 
quisition Judge found that they were re- 


ceiving only Rs. 925 per month as rent. | 


It is not disputed by: the respondents that 
S. K. Thacker was the owner of the shops 
till July, 1960. The rent received by.S. K.. 
Thacker, the predecessor-in-interest of 
the claimants is not disputed. The learn- 
ed Judge was quite justified. in holding 
that the rent received by 5. K. Thacker 
was the rent which continued to be re- 
ceived by his successor-in-interest. It is 
well known that it is not easy to increase 
rent. Increase in rent does not follow 
necessarily with the change in ownership. 

The finding of the learned Judge in this 
i regard is unassailable in view of the eyi- 
dence of claimant’s witness, No. 8, who 
deposed in para 14 in unambiguous terms 
that the rent was never increased, but. it 
continued. as it was before:, He deposed 
that after the construction of the . shops 
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the rehts were never increased. In that 
“view of..the matter, the- finding of ‘the 
learned Judge in regard: to the gross 
: annual. income of: the 


-claimants is un- 
exceptionable. The . cross-objections, 
therefore, are also devoid: of any merit 
and must’ be rejected. 

11.. -Learned “Government Pleader 
raised -a comprehensive objection applic- 
able to all the appeals to the effect . that 
the learned Judge had no jurisdiction to 


‘enhance the compensation which had 


been awarded by the Collecter.. He sub- 
mitted that S. 25 (2) of the Act places a 
bar upon grant of compensation in excess 
of what had been claimed under S. 9 of 
the Act. It cannot be disputed that if aj 


Claimant has not filed objection under 
S. 9 after service of notice, 


any claim 
for increase in compensation will not be 
permitted, but it must not be lost sight 
of that S5. 9 (3) of the Act enjoins upon 
the Collector to serve notice upon the 
occupier and on all such persons known 
or believed to be interested therein. Sec- 
tion 25 (1) of the Act -lays - down - that 
when an applicant has made a claim: to 
compensation, pursuant to any notice 
given under S. 9, the, amount awarded 
shall not exceed the amount so claimed. 
The expression ‘pursuant.to any. notice . 
given under: S. 9” is rather significant 
and cannot be lost sight of. In order t 
non-suit :a claimant for enhancing cem- 
pensation on the- e ef want of ob- 
jection under S. 9,.it is obligatory that 
notice under pee 9 must have been 
served upon the claimant. In the absence 
of any material.to show that notice under 
S. 9 of the Act had been served, it will 
be-difficult.to apply the bar of S. 25 (1) 
ọf the Act. Learned Government Pleader: 
failed tò bring to our notice any material 
showing that no objection had been filed 
under S. 9 (3)-of the Act. It was contend- 
ed by him that it was impossible for the 
State to. have proved in the negative that 
no objection was filed by the claimants, 
It is true that no one can be expected to | 
prove the negative, but negative matters 
also assume positive aspect in certain 
situations. The Land Acquisition Officer 
could have very well said in his, evidence 
that no objection was filed under S. 9 (3) 
of the Act, When the witnesses for the 
claimants were in. the dock, no question 
was put to any of them which would go 
to show or at least challenge the asser- 
tion of filing of any claim under S. '9 of 
the Act. In Sushila Devi v. State of 
Bihar (AIR 1963 Pat 469) which- is a 
Bench decision of this Court Mr. „Justice 
Kanhaiya Singh did not sustain a ‘similar 
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objection as raised by learned Govern- 


ment Pleader as in this case, although the, 


State had produced some papers showing 
endorsements..showing’ that notice. ‘had 
been issued. Mr. Justice Kanhaiya. ‘Singh 
' observed that the mere fact that there’ is 
` nothing in the reference under S. 18. that 
- the notice under S. 9 had been ‘received 
is not sufficient to prove the issué or ser- 
“ vice of notice under S. 9. His Lordship 
went on to observe that evidence of ser- 
vice, return of a notice or order-sheet' of 
the Land Acquisition: Officer or'the Col- 


lector, to show that notices were issued. 


or served on the occupier of the ‘land ac- 
quired is necessary. In the instant case, 
it was known that there. were tenants on 


{the land and that C. S. Thacker was the 


- jowner. S. 9 (3) of. the Act enjoins notice 
on. occupier ‘as well as- owner. Merely 
serving notice on the occupier would -not 
‘lamount to ‘satisfaction of the requirement 
of S. 9. Learned Government Pleader 
submitted that in terms of S: 114 of the 
Evidence Act there is presumption of as 
gularity of official acts and as such - 

must be presumed that notices had er 
duly served on the claimants. We regret, 
there is no-substance in this. submission. 


Such a presumption is not available to- 


the State’ specially without sérvice.of no- 
tice which is a pre-condition for applying 
the bar of 5. 25 (1)-of the Act.-It:was ob- 
ligatory ‘upon the State’ to prove, : it by 
positive evidence: The matter . does not 
rest there. Mr. Mazumdar for the claim- 
ants draws our attention to certain state- 
ment in the rate report of the Land Ac- 
quisition: Officer, The rate report clearly 
shows that objection under 5. 9 tiad been 
filed, We can do no“better than quote 
relevant portion of-the’ report ‘of the 
Land Acquisition Officer | which: 
thus— 
"In response to the notice under S. 9 
of the Act 22 applications regarding 
claims to compensation have been receiv- 
ed and enquired' into and orders have 
been ` passed on them ‘separately. The 
land is situated on Dhanbad Jharia Road 
(near Ray. Talkies): The land under acqui- 
sition has been classified. as Bazar land. 
There are structures over the land under 
aquisition. The: measurement and valua- 
tion of the structures have been done by 
Executive Engineer, P.W.D., Division 
No. 1”. 
We have not the feast doubt that the 
claimants had filed objections under S..9 
of the Act. The above observation clearly 
shows that 22 objections had been filed: 
If the State wanted to take advantage of 
the bar of S. 25 (1), it was obligatory 
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upon the State to state clearly .who had 
filed objection and who had. not filed. 
That not having been done, it must be ac-- 
cepted- that the claimants in these- ap- 
peals ‘had filed objections under 5. 9 of 
the Act, more’: so,. the submission of 
learned Government Pleader is based 
upon a question of fact. That question of 
fact should have -been specifically urged 
before the Special Land Acquisition 
Judge. If the objections had been raised 
the claimants would have been in a posi- 
tion-to show that they did object. Not 
having raised objection there, it is not 
open to learned Government -Pleader to 
urge the bar of S..25 (1) of the Act. 


12. Before closing this judgment, it is 
essential to take note of one more aspect 
which concerns the cross-objection of 
S. K. Thacker in F. A. No. 437 of 1969. 
The claim of S: K. Thacker was that of 
the entire lands constituted part of a . 
petrol pump. The Burmah Shell. was the 
tenant in regard to that part and Rs. 225 
per month was being received as rent 
from Burmah Shell. The lands only hav- 
ing been acquired and the other proper- 
ties having been left intact with the 
claimants, the claim for capital value on 
the basis of the rent is clearly untenable. 
We see no merit in this claim . of the 
claimants as well. . 


13. No other bolni was raised either 
on behalf of the appellants or the respon- 
dents. 


14, For the reasons, Stated above, ‘we 
find no merit in these. appeals and they 
are dismissed accordingly. The cross-ob- 
jection in F. A, Nos.; 437 and 440 of 1969 
is allowed in part as. indicated earlier. 
The statutory compensation and the in- 
terest- thereupon will be paid propor- 
tionately to the claimants from the date of 
dispossession. The cross-objections in* 
other appeals being devoid of any merit 
are dismissed accordingly. The . ‘parties 
shall bear their own costs. 

TE dismissed, 
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Rakesh Chandra Sahay Verma and 
others, Petitioners v. The Mithila Univer- 
sity and others, Respondents, , 
Civil.Writ Jur: Case No. 1023 of 1980, 
D/- 27-5-1980. 
Constitution of. India, Arts. 14, 226 — 
University — Examination in one paper - 
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- fo cancel one >- 
- examination because some students felt. 


‘held in that paper 


1931 


cancelled due to disturbances.— Concern- 
ed students directed to appear at ‘Supple- 
mentary Examination treating it as An- 
nual examination — Held, violated. equal 
ity clause. : 


In the instant casé the University had 
paper of the M.B.B.S. 


that the question: paper was stiff . which 
resulted in confusion and disturbance in 
the examination hall. Those students who’ 
were willing could not also write.the paper 
hecause of the disturbed circumstances. 
The University allowed the students to 
appear in that paper .at: the Supplement- 
ary Examination, treating it as the An- 
nual examination in case of the concern- 
ed students. However, the students claim- 
ed that a separate examination should he 
before. the Supple- 
mentary Examination, so that they will 


- not lose the chance of the Supplementary 


Examination. « 


Accepting the claim of the” - studetits 
held that the direction given by the Uni- 
versity violated: the ‘equality clause. 
While those who’ failed in a paper other 
than the one. which was cancelled would 
get two opportunities: i.e. Supplementary 
and Annual Examinations -to clear the 


same, the students appearing in the paper 


which was’ cancelled would get only one 
opportunity. There was no rational basis 
for such classification- (The appropriate 
directions were issued by the High Court). 


AIR 1952 SC 75, Rel. on. (Paras 8, 9; 10) - 


Cases Referred : < Chronological Paras 
AIR 1952 SC 75: 1952°SCR 284 ae 


Prabha Shankar Mishra, Amrendra 
Sharan and Shravan Kumar. for Peti- 
tioners; R. -B. Mahto (Addl. Advocate - 
General) and ‘Harendra Pd., for Respon- 
dents. sy 


SARWAR. ALI, J.:— ` The ond M.B.B.S. 
March, 1978 Examination of the Mithila 
University commienced in July, 1979. 
11-7-1979 was the date - fixed for the 
examination of the paper in Prevéntive, & 
Social Medicines (theory). On account of 
disturbance in the examination hall the 
Centre Superintendent - cancelled the 
examination. The petitioners want that- 
the cancelled -examination should be re- 
held. They pray that -this Court should 


direct the respondents to.-hold the Pre- ` 


ventive & Social Medicines (theory) 
examination of the 2nd M.B.B. S. ‘March, 
1978 (Annual) Examination of the peti- 
tioners at the earliest. — 

2. It may be necessary to give the 
facts in a little more detail. As to what 
happened: on 11-7-1979 can be gathered 
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in this case from the report of the .Dr 
T. N. Jha, Principal and. Céntre Superin- 
tendent, Darbhanga. Medical _ College 
Spied ‘dated 11-7-1979: ‘Statements made 
in the petition or- in the counter-affidavit 
cannot be preferred to. this report. In. 
the report aforesaid the Centre Superin- 
Vice-Chancellor 
that the, examination started . peacefully 
at 10-A.M. After the. questions-were dis- 
tributed a few students started shouting 
in the examination hall. This was follow- 
ed by.a large number of students leaving 
their seats and protesting against stiff- 
ness: of the question paper. This-led to a 
state of confusion. Some of the students 
tore the question papers. and answer 
books. In the words of the Centre Super- 
intendent “in the melee that prevailed 
it was difficult to control , the situation. 
Even a sizeable number of willing stu- 
dents were not permitted to sit and ap- 
pear at. the examination.” (Underlining is 
mine). : 
In this situation the’ E E had to 
be cancelled. It was also pointed oùt in 
the letter that the conduct of examina- 
tion in the college campus was not pos- 


Sible. Consequently, it was suggested that 


the next examination due on 19-7-1979 
should be shifted to P: G. Department in 
the University -campus. 

3. It appears that a representation 
was submitted to the Chancellor by the 


' students requesting . that the cancelled 
‘examination be reheld. The decision’ of 


the Chancellor was communicated under 
Annexure-4 dated 22-9-1979 to the effect 
that the University ‘should conduct re- 
examination in Preventive and Social 
Medicines (theory) of all the examinees 
of the batch at an early date. This deci- 
sion was however reversed subsequently 
(Annexure 5). Finding that the Univer- 
sity was not going to hold the re-examina- 
tion in the.cancelled paper in Preventive 
and Social Medicines (theory) the peti- 
tioners moved. this Court in C.-W. J. C. 
3428/1979. While the said writ application 
was pending the result .of the 2nd 


. M.B.B.S. examination March, 1979, was 


declared and a date was fixed for July, 
1978 examination (supplementary). This 
it is stated in:the petition, was also chal- 
lenged in C.W.J.C. 3428/1979. 

4. The aforesaid writ application was 
taken up for hearing on 29-1-1980 when 
the writ application was permitted to be 
withdrawn. A copy of the order of this 
Court permitting the said withdrawal is 
Annexure 6. In the order passed by the 


‘Court the grievances raised by the. peti- 


tioners were noticed. The first grievance 
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was that since the result of the examina- 


tion of the petitioners had not yet “been” 


published and the. programme of July; 
1978 examination had. been announced, 
the petitioners were not in a position to 
avail -of the opportunity: to sit at the 
ensuing (examination). without knowing 
their result, the second grievance was 


that so far as the March 1978 examination 


is concerned although ‘the examination 
of one paper was cancelled, no’ fresh 
examination in that paper had been held. 
The Court observed that the grievances 
of the petitioners seemed, to be genuine 
as the learned Advocate General (Shri 
Radha Raman) appearing on behalf of the 
University authorities had fairly accept- 
ed. The order indicates that the Advocate 
General assured that the University shall 
not hold the July, 1978 examination. be- 
fore publication of the result of March, 
1978 examination. It was further observ- 
ed. that the Advocate General had given 
the Court to understand that the second 
grievance of the petitioners shall be look- 
ed into and the needful would be done 


taking into consideration all the pros and. 


cons of the matter in accordance with law. 


Tt was on the basis of these assurances _ 
of the 


that permission for withdrawal 
writ application was sought by the coun- 
sèl for. the petitioners. 


°§. It further appears ‘that in pursu- 
ance of the assurance. given a meeting of 
the Examination Board was held on 20-3- 
1980. The Examination Board -having ex- 
amined the relevant matters formula- 
ted its. decision .which is contained in 
Annexure 7, The effect of the decision ts 


that the students who would not appear. 
in Preventive & Social Medicines (theory). 


paper of March, 1978 examination, - were 
permitted ‘to appear in that paper in July, 


1978. examination, but the result of - the. 
examination in that paper would be pub- . 


lished as the result of March, 1978 exam- 
ination. It--was also. indicated that the 
students who passed and secured Honours 
marks in Preventive and Social Medicines 
(theory) and other papers will be declar- 
ed to have passed with Honours .in such 
subjects. Others, who appear in more than 
one. subject and pass, would be declared 


to have passed 2nd M.B.B.S. July. 1978 . 
examination. - The - petitioners thereafter - 


moved. the Vice-Chancellor. for recon» 
sideration of the decision of -Examination 
Board.. But the Vice-Chancellor 
reconsider the matter and directed the 
Principal of. Darbhanga, Medical College 


to act according to the’ decision of the. 
Examination Board. The University has 


Rakesh Chandra v, Mithila University -' 
“partially declared the result of 


did -not 
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March; 
1978 examination and has directed the pe- 
titioners to’ appear in the Preventive and 
Social Medicines (theory) - paper. Copies 


of the notices issued in this behalf are x 


Annexures 9 and 9/1. The petitioners pray 


for quashing of Annexures 7, 9-and 9/1. ` 


The examination being held: ‘in July is 
what’ is, popularly known supplementary 
examination: ordinarily those appearing 
the July examination are not declared to 
have passed with Honours irrespective of 
marks obtained by them. By treating 
the appearance of the students in Preven- 
tive & Social Medicines paper in July, 
1978 examination as that of March, 1978 
examination the petitioners, if they ful- 
fil other requirements, can obtain Honours 
in that and other papers. To that extent 


the decision is beneficial to them. Had 


the petitioner been deemed to have fail- 
ed in’ Preventive. &- Social Medicines 


‚paper in March, 1978 examination they 
could not get the’ benefit -of - obtaining. 
honours, The grievance of the petitioriers,. 


is, therefore, only this that by not hold- 
ing separate examination of the cancelled 


paper and: treating -the July, 1978 exam-. 


ination as that of March, 1978 examina- 
tion for a limited purpose, the petitioners 
are being deprived of their chance of ap- 
pearing at the Supplementary . Examina- 
tion. Learned. counsel says- that if - the 
examination .of the cancelled paper is 
held prior to the holding of July - 1978 
examination: they would (have): two 
chances. But now they have only one. If 


they. fail etd will lag behind by one` 


year. 


6 Thaisetplined adie: in the examina- | 
` tion has been a common phenomenon for `’ 


sometime: past. Recently it has infilterat- 
ed into. faculties where it was least ex- 
pected. Medicines and Engineering are 
faculties where: discipline and . devotion 
to studies is not-only- desirable but. im- 
perative. Unfortunately,. however, even 
the students or at least some of them, of 


such -faculties. have’ peculiar notions. They - 


think that if the .: question: papers are 
stiff they. have a. right to. boycott .the 
examination or to walk out from the. 
examination hall. Such mistaken notions 
have to be put an ‘end to. The indiscipline 
in the examination halls has to be firmly | 
dealt, with, Obsérve what has “happened 
even in this case. Some of the students 
thought that the question papers wére not 
to their ‘liking. They created a confusion. 
Question papers and answer books were 
torn. It became impossible to hold the 
examination. The Centre Supérintendent, 


` 
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consequently, : cancelled the. ‘examination: 
In this situation the. University. was en- 
titled to declare those who were guilty. 
of such indiscipline to have failed at the 


examination. Not only. those, but also all. 
“ such examinees who willingly or even. 


unwillingly acquiesced in such acts... No 
one could reasonably object to that. But 
it sometimes happens that the innocent 
are made to suffer for the fault. of the 
guilty. That the University . _should - pre- 
vent. If students willing to.appear at the’ 
examination are forcibly prevented from 
appearing and the. University. cannot 
either give them protection: or..arrange. 
for their appearance at the examination, 
they should not-be made to suffer for the 
lapse of others; I would, however.. cau- 
tion. that. what. has been stated is not ex- 
haustive.. A variety of situation may. 
actually emerge. Each situation will have 
to be, dealt with as it arises..No one can 


claim to have hind sight to envisage all 
possible- situations and to.lay, down puins l 


ciples governing them all. 


T. Coming to -the facts of the- fasta’ 
case, it is clear from Annexure 1 thata 
sizeable ‘number of students were willing 
to appear at the examination: Not only 
that they were not permitted to.sit and 
appear at the examination. The said An- 
nexure does not indicate that the auth- 
orities were prepared to make arrange- 
ment for. the willing students -tọ appear 
and ‘they did not co-operate. In the cir- 
cumstances, it is clear that a 
number of students were victim of cir- 
cumstances: They themselves were :not. at 
fault. They cannet be made to suffer for. 
the delinquency of others. Had there been 
material to come to the-conclusion:: that, 


„however, unwillingly.this sizeable num- 


ber also acquiesced :in the action of -the 
indisciplined students: . neither - law nor 
equity would have been in their favour. 
But such is not the ‘situation here... The 
assumption made: that. -all the students 


were willing party to the. boycott of . the: 


examination is not berne- out: by the re- 
cords of.the case. and-the materials. avail- 
able. I am, therefore,. of the «.view that 
the’ innocent cannot ` be made to suffer. 


8. it cannot be disputed that the stu- 
dents who appear in July, 1978 examina- 
tión, on the. basis ‘of. arrangement envi- 
saged under Annextiire 7 shall have only’ 
oné chance to appear in. Préventive and 
Social Medicines (theory) paper. If they 
fail they’ fail. They lose one year. Not 
So with those ‘students. who fail in other 
subjects. They get | two chances ‘to ‘clear 
off the ‘examination, ‘There must be” some 


-Mithila . University. `` 
‘rational: basis for this ` distinction: - 
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‘examination may be held according to th 
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The; 
equality . clause of the constitution op- 
erates even in respect. of or ..privileg 
conferred (see State of West Bengal v. 
Anwar Ali, (1952) SCR 284, 320: (AI 
1952 SC 75). I do not find any rationa 
basis for distinguishing “students failing 
in. Preventive & Social Medicines an 
those failing in other subjects. If the lat- 
ter get two.chances,.so must the former. 
Of course, this applies only to innocent 
students in the sense I have. used the ex 
pression in this judgment. 


‘§. Now the only question is what’ 
order should be passed. in the circum- 
stances of the present case. In view of the 


‘fact that there. are always administrative 


difficulties and‘ constraints, in my ` view, 
the Univérsity should be given two alter- 
natives. The first is that the University; 
may hold a separate examination of the 
cancelled paper in’ Preventive & Social 























ination and were prevented to sit in the 
examination on 11-7-1979. If that be the 
decision of the University then the exam- 
ination will have to be so arranged that 
it is held and results published in ad- 
vance to enable the students, who may 
fail; to appear at the July, 1978, examina- 
tion. In that case they would be treated 
for the purpose of July 1978 examination 
in-the same . way as the other students 
who had: failed in other subjects. There 
will be no question: of their gettin 
Honours at the July, ‘1978: examination. 


10. ~The second alternative is that the 


scheme as envisaged in’ Annexure 7. But 
after the results are published those who 
fail; and would be eligible to appear at 
the’ supplementary ` examination, © should 
be permitted to-appear’ at -a special exam- 
ination, whith would’ be the ` supplemen- 
tary: examination for them, before the 
3rd M.B.B.S. examination -is held, whi 
we are told; is likely tobe held in Decem- 
ber;: 1980. Such examination’ would -not 
be a ‘third’ examination, but the 2nd or 
supplementary -examination for the stu-| . 
dents failing in- Preventive and Social 
Medicines. ‘I may clarify here that I 
not'expressing any opinion as to whether 
the petitioners are or are not ‘such -stu- 
dents who-(sic) I have -used this expression 
in this- judgment. That may have to-be de- 
termined by the University, -if necessary. 


“1. ` I would, ‘accordingly, ` allow’ this. 
writ ‘application’ and ..direct the respon- . 


dents to: proceed © in the manner ‘as indi- ` 
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eated above. In‘ the circumstances 

will be no order as to costs. 
ene ieee 

Pennon allowed, 
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NAGENDRA PRASAD SINGH AND 
. : M-P. VARMA, JJ. ' 
The Bihar State- Board ‘of Religious 
Trust, Patna, Appellant v. The Patna 
- Brick Manufacturing Co; and another, 
Respondents. 


A. F. O. Di No. 325 of 1969, „Bi 21.5- 
1980.* 3l 


_ ° Bibar Hindu Religious Trusts Act {L of 

1951), Ss. 28 (1) and (2) (c), 72 — Suit by 
Board to recover ‘possession of property 
from defendant who’ hag no valid‘ deed: in 
his favour — Such suit’ is maintainable 
both under. power conferred by sub-sec- 
tions (1) and (2) (c) of S. 28 — S. 72 has 
no relevance to question of maintainabi- 
‘lity of swt. - 

Even in‘ cases where no: “transfer has 
taken place within the meaning of ‘the 
Transfer of Property Act, the Board ; is 
entitled to. instifute a suit under general 
power conferred on it by sub-section. .(1) 
of Section 28 as well as under clause (e) 
of sub-section (2) of Section 28 of the Acct, 
The provision regarding directing the 
' trustee. to institute the suit first cannot 
be held to be mandatory or a condition 
precedent before a suit by the Board can 
be instituted. Clause (c), of sub-section (2) 
of Section 28 conceives any type of shit 
in respect of the-trust or any matter con- 
hected therewith, which will also include 
a suit- foy recovery of „possession 'from a 
trespasser. (Para 7) 

Whether the. Board can file a ‘suit .to 
set aside a sale or transfer or for recovery 
of possession of property, Section .72 ‘is 
not the. provision for the same. ' Sec:.j72 
has only two purposes. Firstly, to make 
provision for appointment of a receiver 
in such suits and, secondly, to provide for 
a fixed pour fee of Rs. 15 for such suits. 

(Para 5) 

.S. K. Katriar, for Appellant; Chuni Lal, 
Santosh Kumar Sinha and S. K. P. Sinha, 
for Respondents. `>- `. 

- M.. P. VARMA, J.:—— The Bihar ‘State 
Board of Religious Trust (heréinafter to 
be referred to as ‘the Board’) filed the suit 
in question for setting aside an alleged 





*From decision of Hargovind Singh, Sub- 
J., Patna, D/- 29-4-1969. 
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‘that considerable ‘landed properties 
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transaction of sale: by defendant No. 2; 
the trustee, in favour of defendant No. ‘1 
as well as for restoration of.the posses- 
sion of the. demised property, details 
whereof have been given in the plaint. ` 
Learned Subordinate. Judge ` non-suited v 
the plaintiff on the. finding that no sale 
has taken place in the eye of law.and the © 
transaction was just an agreement to sell 
against which no ‘suit is maintainable. 


2. It is the case of the plaintiff-Board 
had 
been dedicated in favour of the deities of . 
Radhakrishnaji Maharaj, installed in the - 
temple of Rajapur. Defendant -No. 2 was 
the trustee, and, in his capacity as a 
trustee, he “entered into an ` agreement 
dated 22-2- 1964 with defendant No. 1 to 
sell 12 kathas of land belonging to the 
deities at the rate of Rs. 2,900 per katha 
and. also received an. advance of 


Rs. 10,001. Having received the advance, ; 
according -to the: Board, defendant No. 2 


put defendarit No. -1 in possession of the 
property aforesaid over which defendant 


_No, 1 was constructing a pucca. building.- 


It was asserted on behalf of the Board 
in the said suit that there was no legal 
necessity for transferring the land in 
question, as such -it was not in tg inter- 
est of the. Trust. 

. 33 The trustee, -defendant No. 2 did 
not contest the suit, but defendant No. 1 
filed a written statement and’ questioned 
the maintainability of the suit on the- 


ground that there was no transfer of the -. 


land ‘in question.: The learned Subordi- 
nate Judge after hearing the parties 
game to the.conelusion that the suit was 
not maintainable. 

4, Learned counsel appearing tor the x 
appellant- -Board submitted that under the 
provisions of the Bihar Hindu’ Religious 
Trusts Act (hereinafter to- be referred to 


as ‘the Act’) transfer of an immovable 


property is not a condition precedent for 
institution of a suit; a suit can be filed 


even for recovery ‘of ‘possession of the 


Trust property where the persons con- 
cerned has come in possession of the pro- 
perty, without there being a: valid deed 
in his favour. 


5. The Act in question was framed for 
better administration of Hindu Religious 
Trusts, and for. the protection and preser- 
vation of the. properties appertaining to - 
such Trusts, which is apparent from the ` 
preamble of the Act. Sub-section (1) of 
Section 28 provides that the general 
superintendence ‘of all religious trusts in 
the State shall be- vested in ‘the Board 
and the Board shall do, all ee rea- 
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sonable and necessary to ensure that such 
trusts are properly supervised and ad- 
ministered”, Sub-section (2) of that sec- 
tion enumerates “without prejudice’ to the 
generality of the provisions ‘of sub-sec- 


-tion (1), the powers and duties. of .the 


Board, clause (e) thereof: vests power in 
the Board, “to direct the trustee of a re- 


ligious trust to institute ‘in a'Court of 


law, within such time as may be fixed by 
the Board, any suit or proceeding which 
he is entitled to institute in accordance 
with the law for the time being m force 
in ‘respect of the trust or any matter con- 
nected therewith and, on failure of the 
trustee to do so, institute such suit or 
proceeding itself”. Section 44 puts a re- 


striction on the power of the Trustee’ to 


transfer any immovable property of the 
religious trust and says that no transfer 
made by such trustees of any immovable 
property of the Trust ‘by way of sale, 
mortgage, gift or exchange...... be valid 


unless made with the previous :--sanction | 


of the Board.” Section 72 lays down that 
notwithstanding anything contained in 
the Code of Civil Procedure where a suit 
is instituted on behalf of the Board to set 
aside a. sale of immovable property- com- 
prised in a religious trust or to` recover 
possession of property, referred to above, 
a court shall on application of the plain- 
tiff appoint a receiver for such property, 
and ‘sub-section (2) of that section’ pre- 
scribes a fixed. court-fee of Rs. 15 on 
plaint of such suit. Learned Subordinate 
Judge has referred to this Section 72 for 
purpose of coming to the finding that un- 
jess a transfer within the meaning of the 
Transfer of Property Act takes place, the 
Board is not authorised to institute a suit. 
view, the learned Subordinate 
Judge completely misconceived the scope 
of Section 72. Whether the Board can file 
a suit to set aside a sale or transfer or 
for recovery of possession of property; 
Section 72 is not the provision for the 
same. Section 72 has only two purposes. 
Firstly, to make provision for appoint- 
ment of a receiver in such suits and, 
secondly, to provide for a fixed court-fée 
of Rs.’ 15 for such suits. In that view of 
the matter, it has to be held that the 
learned Subordinate J udge was wrong in 
holding on basis of Section 72 of the Act 
that unless a transfer takes place, within 
the meaning of the Transfer of Property 


‘gAct, no suit is maintainable on behalf of 


the Board. 

6. Now it has to be examined as to 
whether in a situation with which we 
are concerned, the Beard could have in- 
stituted the suit for the relief claimed 
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“før. T have already pointed out that Sec- 
tion 28 vests general superintendence of 
all religious trusts in the State in the 
Board and authorises the Board to do.all 
things, reasonable, and necessary.. to, ensure 
that such trusts are jproperly supervised 
and administered. When. sub-section -(2) 
of that- section enumerates power of the 
Board, on face of it, it-is illustrative in 
nature because sub-section (2) opens with 
the words, “without prejudice to the 
generality of the provisions of sub-sec~ 
tion (1)”, which means that general power 
under sub-section (1) of Section 28 has 
not been curtailed in any man- 
ner by sub-section (2). In view 
of this provision, im my opinion, it is 
difficult to hold that if the trustee of any - 
trust in collusion with any person allows 
such person to take possession of any 
property of the trust; and refuses to file 
any suit for eviction, the Board will be 
a mere helpless spectator having no 
power to institute a suit against such 
trespasser. In my view, the power to in- 
stitute a suit in such a situation will not 
only be covered by sub-section (1) ` but 
also ‘by clause (c) of sub-section (2) of 
Section 28 of the Act. 

7. Learned counsel, appearing for de- 


. fendant No. 1 pointed out that clause (c) 


of sub-section (2) of Section 28 of the Act 
does not. vest power in the Board to in- 
stitute the. suit unless it has directed the | 
trustee. to institute any suit within a time 
fixed by it and such trustee has failed to 
do so. No doubt, on a plain reading cl. (c) 
of sub-section (2) of Section 28 says that 
But, if the Board is satisfied that the trus- 

tee himself was in collusion with ə 
trespasser or ‘a transferee and has allow 
ed him to come upon the land, in order 
to circumvent the provision regarding 
sanction by the Board for transfer of 
such property, it will be an empty for- 
mality on the part of the Board to request 
the trustee first to institute the suit with- 
in -a time prescribed. The provision re- /’ 
garding directing the trustee to institute 


_ the suit first, in my view, cannot be held 


to be mandatory or a conditien precedent 
before a suit by the Board can be insti 
tuted. Clause (e) of sub-section: (2) œo 
Section 28 conceives any type of suit i 

respect of the trust or any matter con 
nected therewith, which will also include 
a suit for recovery of possession from a 
trespasser. In my opinion, even in cases): 
where no transfer has taken place within 
the meaning of the Transfer of Property. 
Act, the Board is entitled. to institute a 
suit under general power conferred on 


it by sub-section (1) of Section 28 as well 
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as under clause (c) of sub-section (2). of 
[Section 28 of the Act. 


8. In the result, the appeal is allowed # 


and- the judgment and decree of the 
court below are set aside. Learned Sub- 
ordinate Judge is directed to hear the 


suit afresh. It will be open to the parties. 


‘concerned to adduce. such evidence as 


they may deem fit and proper on the. 
issues involved. In the circumstances of 


the case, there will be no order as to 
costs. 

NAGENDRA PRASAD 
I agree. 


SINGH, J.:— 


z l Arned allowed, 
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K. B. N. SINGH, C. J. AND 
P. S. SAHAY, J. 


Mst. Jamurta Kuer and another, Peti- 
tioners v. The Director of Consolidation, 
Bihar and others, Respondents. 


Civil Writ Jurn. Case No. 18 of 1978, 
D/- 17-7-1980. 

(A) Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 of 
1956), Ss. “10 (2), 10A — Res judicata — 
Consolidation Officer not deciding any- 
thing by his order under S. 10 (2) but 
simply directing maintenance of status 
quo till decision in suit between parties 
under S, 106 of Tenancy Act — Order 
does not operate as res judicata, ` 


Where the Consolidation Officer while 
passing the order under S. 10 (2) did not 
decide anything as no relevant papers 
were filed before him since they were fil- 
ed in the suit between, the parties under 
S. 106 of the Tenancy Act and ordered 
that, till the decision in that suit, the 
entries in the khatian should be taken in- 
to account by the Consolidation Officers, 
the order of the Officer would not operate 
as res judicata in any subsequent suit as 
it could not be said to have decided the 
rights of the parties. ' (Para 9) 
_ (B) Constitution. of India, Art. 224 — 
Writ petition — Interference with order 
of lower Tribunal — Principles stated.. 

The jurisdiction of the High Court is to 
be exercised only in exceptional cases 
where there is glaring defect in the proce- 
dure or there is a manifest error on a 
point of law which has consequently re- 
sulted in flagrant miscarriage of justice. 

(Para 12) 
Cases Referred: 
AIR 1979.SC 6§3:.1979 Cri LJ 594 
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. _, Jamurta Kuer v. Director of .Consolidation,. Bihar 


Chronological Paras. 


Kailash Roy and Binod Runa Roy, 
for Petitioners; Balbhadra Prasad Singh, 
J. P. Shrivastava and Naresh .:Chandra 
Verma, for Respondents Nos. 4 to 9; C. K. 
Sinha, ‘Govt. Pleader No. 4 and Anjani 
Kumar Sinha (Jr. Counsel), for the State. 

P.-S. SAHAY, J.:—The pétitioners have 
moved this Court for quashing the order 
of the Director, ` Consolidation, Bihar, 
dated 1-11-77, as contained in ‘Annexure 
11, and for the restoration of the order 
of the Deputy Director dated 30-7-76, as 
contained in Annexure 10, passed under 
the provisions of the Consolidation of 


‘Holdings and Prevention of Fragmenta- 


tion Act, 1956 (hereinafter referred to 
as the Act). The dispute relates to the fol- 


‘lowing plots of Tauji No. 14464, village 


Rampur, within Ramgarh Anchal, in the 
district of Rohtas: 


(For table see next page) 


The aforesaid lands were Bakasht lands 
of the Malik, and, on private partition in 
the year 1931, had been allotted to Hari- 
har Rai, one of the co-sharer landlords. 
In the year 1949 the said Harihar Rai 
settled those lands along with other lands 
in favour of Hardwar Rai, husband of 
Jamurta Kuer (petitioner No. 1 since de- 
ceased) and father of petitioner Prem 
Shanker Rai, and put him in possession; 
and a receipt was granted.in proof of the 
aforesaid settlement. Thus, Hardwar Rai 
came in possession of the lands and start- 
ed paying rent to the ex-landlord. After 
the vesting of the estate, Harihar Rai fil- 
ed a return, in which Hardwar Rai was 
shown as tenant, and this position was 
accepted by the State Government. The 
relevant extracts of the return submitted 
by Harihar Rai have been filed and 
marked as Annexure 1. 


2. In January 1965 Bishwanath Ahir 
(respondent No. 4) and. Mosst. Aharfi (re- 
spondent No. 9) filed twe applications be- 
fore the Anchal Adhikari for correction of 
the Jamabandi, which gave rise to -Cases 
Nos. 12 and 13 of 1964-65. In those: cases 
Hardwar Rai filed objections, but the 
Anchal Adhikari by his order dated 7-7- 
65 made necessary correction in the 
Jamabandi.. Against that, Hardwar Rai 
preferred appeals before the Land Re- 
forms Deputy Collector, Bhabua, being 
Miscellaneous. Cases Nos, 20 and. 21 ‘of 


A... R. 
_AIR 1975 SG 1716 > Soor, -. 10. 
AIR 1973 Ker 7 g È 12 
AIR 1971 SC 1190 F1 
AIR 1969 Pat 16 18 
. AIR 1967 Andh Pra 14 12 
AIR 1960 SC 941 10y 


, 
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mand by the Additional Collector, Roh- 
tas. There was a proceeding under S. 145 
of the Code of Criminal Procedure be- 


tween respondents 4 and 9 and others ‘on- 


ene side and Hardwar Rai and another.on 
the other with regard to all the disputed 
lands, except . Cadastral Survey Plot No. 
47 which was decided in favour, of 
Bishwanath Ahir and others. Against 
that Hardwar Rai preferred a revision 
which was dismissed on 8-3-68 vide An- 
nexure F/l. — 


3.. Revisional operation started. in the 
village and Hardwar Rai filed Tanajas be- 
fore the Assistant Settlement Officer, 
Arrah, against the erroneous recording of 
the names of réspondents 4 to 9, which 
gave rise to Cases Nos. 2, 3, 4, 5 and 6. 
Objections regarding Cases Nos. 4, 5 and 
6 were also heard'and rejected by the 
Settlement Officer, Arrah Camp at Ram- 
garh by his order dated 11-4-66, copies 
whereof have been filed as Annexures 2 
to 4: Record-of-rights was finally pub- 
lished on 8-1-70. Copy of the same has 
been filed as. Annexure 5.. Thereafter, re- 
spondents 4 to 9 filed a suit under S. 106 
of the Bihar Tenancy Act with respect 
to plots 172, 181, 183, 184 and 233. which 
gave rise to Suit No. 2821 of 1970. There 
was a notification for consolidation under 
Section 3 of the Act’ which was published 
on 23-6-73, and Chak register was pre- 
pared under Section 9 of the Act in which 
the name of Hardwar Rai was shown as 
raiyat of the disputed lands. Respondent 
No. 4 filed an objection under S. 10 (2) 
before the Consolidation Officer which 
gave rise to Case-No. 3 of 1973-74. The 
said objection was. heard by the Conso- 
lidation Officer who, by his order dated 
25-11-74, rejected the petition, in view 


of the pendericy of the proceeding under . 


Section 106 of the Bihar Tenancy Act. A 
copy of the said order -has been filed and 
marked Annexure 15. Thereafter, the 
Chak Panji was published under S. 12 (1); 
copy thereof has pE ileg as an Anne- 
xure 6. 

4, Respondents 4 to 9 filed an applica- 
tion under- Section 12 (2) for entermg 


‘their names in place of :Hardwar Rai 


which was registeréd as Case No. 5 of 
1975-76. In the meantime, the suit under 
Section 106 of the Bihar Tenancy Act was 
taken up and was dismissed after hear- 


ing the parties on 12-7-75 (Annexure 7) 


and a decree was drawn up on 15-7-75 
(Annexure 8), The objection of respon- 
dents 4 to 9 under Section 10 (2) of the 
Act was heard and was decided in their 
favour on 31- 1-76, and their names were 
ordered to be entered and necesSary cor- 
rection was ordered to be made. A copy 
of the aforesaid order has been filed as 
Annexure 9. Hardwar Rai preferred an 
appeal before the Deputy Director. Con- 
solidation, who by his order dated 30-7-76 
allowed the same. A copy of the order 
has been filed as Annexure 10. There- 
after, respondents 4 to 9 preferred a re~ 
vision under Section 35 of the Act before 
the Director, Consolidation, and Hardwar 
Rai also appeared. and filed a number of 
documents in support of his case; details 
of the same have been mentioned in para- 
graph 27 of the petition. The Director 
(respondent No. 1), after hearing the 
parties on 1-11-77, as contained in An- 
nexure 11, allowed the application and 
set aside the order of the Deputy Director, 
as contained in Annexure 10. Hardwar 
Rai died on 28-11-77, leaving behind his 
wife (petitioner No. 1) and son (petitioner 
No. 2), as already stated, as heirs and 
legal representatives. It may be mention- 
ed that ‘petitioner’ No. t also died on 
19-12-79. The petitioners have moved this 
court under Articles 226 and 227 of the 
Constitution of India for quashing the 
order of the Director (respondent No. 1), 
as contained in Annexure 11. ` 


5. Cause ee been shown by respon- 
dents 4 to 9 by which they have support- 
ed the order of respondent No. 1 and also 
of: respondent No. 3, and in ` support of 
their case a number of papers have been 
filed in order to show that there has been 
a long standing litigation ~- between them 
on one hand and Hardwar -Rai on. the 


other, and they have been.coming in-pos- 


? 


y 
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session of the lands. Supplementary aff- - 


davit and: reply to the counter-affidavit 


have also been filed on behalf of ne pe 
- tioners. 


6. ‘Mr. Kailash Roy, learned 


. filed ‘abjection under Section 10 (2) and 


- final order was passed on 25-11-74 and, 


no appeal having been preferred ' against 
‘the aforesaid order, it became final bė- 
tween the parties and, therefore, their 


i ` objection under Section 12 {1) of the Act, 


. Claiming themselves as ratyats of the 
.jand, is “barred by the principles of res 
` judicata, and the subseguent order of the 
Director passed in favour of the contest- 
Ing respondents is bad in law, and has 
relied on a nuber of authorities. He tas 
further contended that by the subsequent 
. amendment of Section 10, a new Sec. 10 


_ was inserted an 10-9-75, by which a cont- 
' plete bar to: the objection has been made, 


_ ‘but; according to learned counsel, it sim- 
-py reiterates the law which, was even 
prior to the’ ‘amendment.. Mr. ‘Balbhadta 
Prasad Singh, learned counsel appearing 
an behalf of the contesting respondents 
has, however, submitted, that the, order 
‘passed on 25-11-74 {Annexure 15). Was 
nota final order and had not decided the 
controversy ‘between the parties and WAS 
merely tentative, because the suit’ “was 
pending under’ Section 108 of the’ - Bihar 
` Tenancy Act, and, therefore, the matter 
‘being res integra could be taken coghiz- 
ance of by the authorities under the Act 

7. In erder to appreciate the submis- 
sians made at the Bar, it will be neoes- 

- sary to refer to the relevant provisions 
ef the Act. Sestien 10, at the ‘relevant 
lime. was as follows: 

“I i} The registers anni nnder 
Sertion 9 shall be published im the man- 
‘mer laid adowm in sub-section (2) of - See- 
tion 3 and a motice with eopies of the 
relevant entries in such negisters shali be 
serven upon the raiyat or _under-raiyat 
of the land te which the entries relate. 

{2) Amy person interested in the land 
included im any entry wm the registers 
may, within thirty days.of ‘the date of 
‘service of. the notice upon such: person 
- amader sub-section (1), make any objection 
in writmg to the Censlidation Officer. 

(3) As soon as may be after the) expiry 


ef the period for making objection under | 


sub-section (2), the Consolidation ‘Officer 
Shall visit the yillege concerned on a date 
of which previous notice has been given 


tn the prescribed manner and decide the 


ebjectten after hearing the persons ïn- 
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. Consolidation Officer, 
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terested and after such enquiry. : as may: 
be necessary. l 
(4) Any person: aggrieved by £ an Lader 


Z passed by the Consolidation Officer under 
ues 
_ appearing on behalf ef the petitioner, has 
contemded that respondents 4 to '9 had © 


sub-section (3) may, within thirty days 
of such order, prefer an appeal to the 


‘Director of Consolidation who shall hear 
‘the appeal in the prescribed manner after 


giving reasonable _ opportunities. -to. the 
parties interested of ‘being heard and pass 
such orders as he may think ft.” - 

As I ave said above, Section 10A was 
inserted in the statute book en’ 10-9-75,, 
which reads as follows: — 

“IOA. No question in respect _ of any 
‘entry made in the map or registers pre-. . 
pared’ under Section 9 or the statément 
of principles prepared under Section 9A 
relating to the Consolidation: area, which 
might pr ought to have been raised under 
Section 10 but has not been ‘raised, ‘shall 
net be raised or heard‘at any subsequent 
stage of the consolidation proceeding.” 
Thus, the point boils down to this that 
if the order dated -25-11-74° has «finally 
decided the rights of the- parties-and the 
controversy raised between them and the. ` 
contesting respondents having not prefer-. 
red any appeal against the- aforesaid 
order- and having accepted the same, it 


-~ will definitely operate as res judicata. It 


will thus be necessary im this- connection 
to look! into ‘the nature of the order pass- 
ed on 25-14-74... which is contained - in 


Annexure 15. 


$. On 11-11-74 the parties. FEET in 
the Camp Court before the Consolidation 


Officer, but none of them produced any 


papers, and they were directed to bring 
fhem in the office on the next date, which 
was fixed on -[8-11-74. On that date, both 
the parties were present and some papers 
were produced on behalf of the’ contest- 
ing respondents and no papers were. filed 
on behalf of Hardwar Rai; because the 
papers had been filed in connection with 
some case which was pending im “some . 


_ other court, and prayer was made for 


time, which was granted till 25-11-74. On 
23-41-74 both the parties were present; 
and a judgment passed. in `a- -proceeding 
under Section.-145 of the’ Code of- Crimi-, 
mai Procedure was produced by the con- 
testing respondents, but, according to the 
it had not much of 
bearmg in the matter: and “no papers — 
were filed which could throw any light on. 
the dispute between the parties. There 
is no mention that any paper was’ filed ón 
‘behalf of Hardwer Rai. Therefore, it was. 
ordered that till the matter was not de- - 


cided under Section 108 ef the Bihar Ten- 


ancy Act, the entry in the Khatan will 


A 
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tion Officers. 


9, Reading the: airea ordei it is 
clear that nothing was decided, and. the 


- lmatter was kept open, in view of the suit 


pending under Section 106- of the Bihar 
Tenancy Act which abated on 12-7-75 in 


view of the provisions of Section 4 (c) of; 


ies Act. Against the order dated 25-11-74 
no appeal could have been filed by thè 
contesting respondents, because nothing 
was decided on'merits. Even Hardwar Rat 


did not file any paper, though time was. 


prayed for, and, in that situation it cen- 


not be urged by’ the petitioner that . the. 
matter was decided in his ‘favour. There: 


fore, I am of the view that the aforesaid 
order having not decided the- rights of 
the parties was a tentative one and will 
not operate as res judicata. is 


I0. Learned’ counsel for the petitioner- 


has relied on ‘the decision of Gafoora v. 
Dy:. Director of, Consolidation, Meerut 
(AIR 1975 SC 1716), which was. alsa’ a 


case under the U.. P. Consolidation `of. 


Holdings Act, where it has been held that 
a party having. not preferred any objec- 
tion within the prescribed’ time under See- 
tion 9 could not raise any objection ‘at a 
subsequent stage under Section 11A of 
the Act. Section 11A of the U. P. Act is 
analogous to Section 10A of the Bihar Act 
which bars an ‘objection, if not raised at 
an earlier stagé. But, in the mstant case, 
objection was raised, but. the matter was 
never decided, and, the . contesting re- 


spondents had no hand in the matter; 


therefore, it cannot ‘be said that they 
were not entitled to file objections under 


~ Section 12 of the Act.“ Learned counsel 


appearing on behalf of the contesting re- 
spondents in this connection has relied on 
a Bench decision of this Court in Prabhu 
Halwai v: Fulchand Khandelwal, - (AIR 
1969 Pat 16) where a similar point of 
res judicata was raised, because it had 
been decided in earlier -proceedings in 
between the same parties while deciding 
the question of maintainability, and reli- 
ance in that connection was placed on 4 
decision of Satyadhyan v. Smt. Deorajin 
Debi, (AIR 1960 SC 941) where it has been 
held that the principles of res judicata 
applies as between past litigation and 
future litigation, as embodied in Sec. Il 
of the Code of Civil Procedure and the 
principle also applies between two stages 
in the same litigation to this extent that 
a Court, whether the final’ court or a 
higher Court, having at an earlier stage 
decided the matter in one way will not 
allow the parties to re-agitate the matter 


Jamurta Kuer v. Director, of Canselidation, Bihar l 
-be taken into. aecaumt by met Consolida- 


however, 
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again at-a.suksequemt stage m the same 
proceeding. Their Lordships, however, re- 
pelled; the. argument, holding that the 
decision must be final im the strict- sense 
of the.. term, because -in the earlier pmo- 
ceedings only the question of maimtam- 


' ability was decided amd the matter was 
‘keft to the court of appeal helow to deeide 
. whether a decree for eviction could uki- 


mately be, passed, or not. Therefore. 
thing was finally decided between 
parties which was kept opem, as in 
instant: case, and it fully supports the 
contention raised on behalf of the com 
testing respondents that the aforesaid 


po- 
the 


-order will not operate as res judicata. n 


this view of the matter, it is not neces- 
sary -to consider the other decisions which 
have been relied upon by learned counsel 
on behalf of the petitioner, which are all 


. clearly distinguishable from the facts of 


this case. 


11. Next, it = been E E, by 
Mr. Roy that the Director (respondent 
No. yy has erroneously decided the mat- 


‘ter im favour of the comtesting respom- 


dents and has not taken mto consideration 
a number of decuments which have been 
filed on behalf of the petitioners and have 
been enumerated im paragraph 27 of the 


petition, and, therefore, this Court, exer- 


cising powers under Article 326 of the 
Constitution of India, should set aside 
that order. To start with, he has sub- 
mitted that the orders passed in a pro- 
ceeding under Section 145 of the Code 
of Criminal Procedure, could ‘not be the 
basis of possession and are merely police 
orders, and in that connection he placed 
reliance on the decision of Bhinka v. Cha- 


ran Singh, (AIR 1959 SC 960) and an un- 


reported decision of this Court in the ease 
of Babulal Bahadur Singh v. ‘Tansing 
Mahto (Second Appeal No. 248 of 1972) 
decided on 16-31-77. Learned counsel has 
further reHed on the decision of S.D.O. 
and CoHector, Shivsagar v. Gopal Chan- 


dra Khound, (AIR 1971 SC 1190). where 


it has been held that {f.a subordinate au- 
thority passes orders on the - basis of 
incorrect presumptions ang alse by vio- 
latmg the principles of natural justice or 
suffer from error apparent on the face of 
the record or commits error of law, the 


‘High Court will be fully justified in in- 


terfering with stich orders. The principle 
is well known and well es and can- 
not be disputed. i 


12. Mr. Balbhadra Prasad Singh ` has: 
submitted - that the authority 
had power to decide the matter and there 


. was no inherent lack of ee and 


the ` 
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- had decided the matter after ` Garefully 


considering: all the points. which ^ “were 
nécessary to be considered, and even if 


another view was possible on the samé 
materials, this Court should be loath to 


interfere with such order and has placed . 


` peliance on the decision of G. Ranga 
Reddi v. State of Andhra Pradesh, (AIR 
1967 Andh Pra 14). He-has further in- 
- vited our attention to the order and has 
submitted that the Director (respondent 
No. 1) has given good reasons to interfere 


with the order of the Deputy Director. - 


Reliance has also been placed on the case 
of Collector of Customs and Central Ex- 
cise, Cochin v. Markose Arnacutakis 


(AIR 1973 Ker 7), and has drawn our at-. 


tention to paragraph 17. which is as fol- 
- lows: 

“The question of. the evidence being 
satisfactory is a matter for the Collector 
. or the authority functioning under 
Act to consider. This Court in a proceed- 


. ing under Article 226 of the Constitution ` 


. cannot weigh the evidence and then Say 
that the evidence is unsatisfactory or. is 
inadequate Or is insufficient to bring 
home the guilt to the person 
under the Act. This is a matter for the 
Appellate Authority and this Court: can- 
not. function as an Appellate Authority 
under Article 226 of the Constitution as 
it deals only with such cases as patent 
€rrors perverse or arbitrary orders and 

.so forth.” l 

_ Reliance has also been. placed on the deci 

sion of State of Orissa v. Nakula Sahu, 

(AIR 1979 SC 663),. where it has been held 
that the revisional power under Sec. 439 


read with Section 435 of the Code of Cri- i the application, is that for. . non-compli- 


-- ance: of th 
of. appeal under Section 423. of the Code, ` : 7 


minal Procedure is as wide as the power 


but: it is also equally settled that normal- 


ly the- jurisdiction of the High. Court’ is. 
to. be exercised only ‘in exceptional cases. 


where there is glaring defect in the pro- 
cedure or there is a manifest error on a 
point . -of law. which has consequently re- 
sulted in flagrant miscarriage of justice. 
ae Lo Keeping the case. law cited by the 
parties . ‘in my mind and: after going 
` through the. impugned order, I find that 
the Director.has passed the order on a 


consideration of .all the materials and has - 


-given- good reasons. for reversing the order 
¿of the Deputy Director; and I see no rea- 
son to interfere with.his. order, The appli- 


cation is accordingly. ‘dismissed, ‘but in’ 


the; circumstances of the. case, there P 


E “be. no. order as ta costs. >: 


eae 


1 . 


d t 
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„B. P. JHA AND CHAUDHARY SIA 

: SARAN SINHA, JJ. i 2 
 Niřod Baran Banerjee, Petitioner v, 

State of Bihar and others, Respondents. 


Civil Writ Jur. No: 2674 of 1979, Df/- 
21-4-1980. 


. (A) Bihar and Orissa Public .. Demands 
Recovery Act (4 of 1914), Ss. 4, 3 (3), 
Sch: II, Form No. I — Certificate Pro- 
ceeding for recovery of royalty of mining. 
lease — Certificate under S. 4 read with 
Form No. I of Schedule Il signed by an 
Officer. other than Certificate Officer — 
Certificate is illegal and without jurisdic- 
(Paras 2, 3, 7) 

(B) Constitution .of India, Art. 226 — 
Res judicata — Writ petition dismissed as 
withdrawn by party is not barred by res 


judicata. ' (Para GA) 
Cases Referred : Chronological Paras ` 
AIR 1976 Pat 217: 1975 BBCI 123 >. 5 
AIR 1974 Pat 75 ` >D 


. Sree Nath Singh, Kamal Nayan Chou- 
bey, Bipuda Prasad Sinha and M.. C. 


‘Dubey, for Petitioner; Chunni Lal, Govt. 


Pleader No. 5 with O. P. aes 
Respondents. . 


CHAUDHARY . SIA. SARAN SINHA, 
J.:—In this writ application the -petitioner 
Nirod Baran Banerjee has prayed for the 
quashing of Annexures 2 to 5 to this ap- 


for 


. plication : in; the following. circumstances. 
-A certificate proceeding. was 
against the petitioner 


initiated 
for recovery of 
royalty amounting to Rs. 1,36,135.32. The 


. Main contention ‘of Shri Sreenath Singh, : 


in spite of several, pleas being taken ir 


mandatory. provisions of 


. Bihar and ` ‘Orissa Public Demands Reco- 


very. Act,. 1914 (hereinafter referred to 

as ‘the Act’), the initiation of the certifi- 
ate ‘proceeding, in Certificate Casé No. 15 
of: 1976-77 against the petitioner is wholly 
illegal. and without jurisdiction’ and as 
such the decisions to the contrary, as evi- 


“denced. by Annexures 2 to 5 is unsupport- 


able and liable to bé quashed inthis writ 
application. This contention was refuted 


by Shri: Chunni Lal, learned counsel- for 
‘the State. 


- 2. ‘Public: Demand as defined in Sec- 
tion '3- (6) of the Act refers tó Sch. I to 
the Act. It contains several items. It is 
uridisputed that Ttem No. 3 of the “said 
schedule covers the instant case. Item 
No. 3 states as follows:—- 

“Any money which is .declared by any 
law for the time being in force to be re- 
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coverable or realisable as an arrear of 
revenue ‘or land-revenue, or by the pro- 
cess*authorised for the recovery of 
arrears of revenue or of the public re- 
venue or of the Government revenue.” 

Though the Mining Department is one of 
the departments bf the _Government of 
Bihar it is further undisputed that the 
amount in question, the subject matter 


. of the instant certificate proceeding, was 


s 


payable to the District Mining Officer. - 


According to Section 26 (1) of the Mines 
and Minerals (Regulation and Develop- 
ment) Act, 1957 any royalty as involved 
in the instant case is to be recovered in 
the manner as an arrear of land revenue. 
The distinction, between the terms ‘re- 
coverable or realisable as an arrear of 
revenue’ and ‘by the process - authorised 
for the recovery of the arrear of revenue 
or the public revenue or the Government 
revenue’ as used in Item No. 3 of Sche- 
dule I has also to be noted. The order 
passed under Section 4 of the Act by the 
certificate officer has the force of a de- 
cree, The Act rather provides a summary 
way for the realisation of the certificate 
dues. It may be emphasised that the Act 
is an extremely stringent one and the 
summary manner of recovery of the cer- 
tificate dues necessitates rigid’ compliance 
with the formalities prescribed by the 
Legislature in this respect. Obviously, 
therefore, non-compliance with the man- 
datory provisions of the Act or the Rules 
or non-observance of the formalities en- 
visaged will résult in the invalidation of 


the action taken. The initiation of a cer-. 


` |tificate proceeding as contemplated in the 


Act can take the place in two ways, one 


P to be found in Section 4 read with Form 


“No. I and the other in Section 5 read with 
Form No: IL. The contention of Sri Sree- 
nath Singh was that the form filled in 
the instant case, though it’ purported to 
be in Form No. I was, in fact, not so. His 
further submission was that even, if Sec- 
tion 5 of the Act be held to be applicable 
in the instant case, the Form filled in the 
instant case fell far short of the requires 
ments as prescribed by law. Thè stand 
taken by Shri Chunni Lal, learned coun- 
sel for the State, however, was that the 
Form in question was in conformity with 
the requirements as envisaged in Sec. 4 
and the details of Form No. I were also 


’ there, it not being his submission before 


this court that the Form in question ful- 
filled the requirement of Section 5 or 
Form No. I. 


- 3. It; may, ‘be useful to refer to the 
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two verifications (Tashdik) and one’ certi- 
ficate appended to the Form in question. 
They run as follows:— 

“Mian Iski Ru Se Tasdik Karta Hun Ki 
Uper Bataye Hue Rs. 1,36,135.32 Rupaye 
Upar Bataye Hue C. Dr Se Upar Bataye 
Hue C. Mr. Ka Pawna Hai. (Jo Certificate 
Par Dafe 5 Ka Bik Bheji Hui Darkhast 
Par Daskhat Kiya Gaya Hai To Yah Jod 
do——) 

Sd. Illegible 

Dist. Mining Officer, 

Hazaribagh, 14-5-76. 
Mai Yah Bhi Tasdik Karta Hun Ki’ Upar 
Bataye Hue......... Kiya Jane Layak Hai 
Aur Uske Nalish Karke Wasul Karne Me 
Yain Ki Bagawat Nahi Hai 

a Tarikh...... Mahina...... 


SReeeenrsesstraseettase 
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Fee esas asesereetiaese 


Sd. illegible 
Certificate Officer Mines, . 
- *Hazaribagh.” 

“Certified that the dues have not been 

realised and it is not time barred.” 
od. Illegible. 
District Mining Officer, 
Hazaribagh, 17-5-76. 

“Certificate Officer” as defined in Sec- 
tion 3 (3) of the Act means a Collector, 
Sub-divisional Officer and any Officer ap- 
pointed by the Collector, with the ‘sanc- 
tion of the Commissioner, to perform the 
functions of a Certificate Officer. In the 
hierarchy of the officials of the Mining. 
Department, there are posts of District 
Mining Officer and the Deputy Director 
of Mines. It is undisputed that the Deputy 
Director. of Mines is bestowed with the 
powers of the Certificate Officer as de- 
fined in Section 3 (3) of the Act, though 
no such power stands bestowed on the 
District Mining Officer. Strict compliance 
with the legal requirements being neces- 
sary, a reference to Form No. I would be 
essential. There is a certificate to be ap- 
pended according to Form No. I which 
is to be signed by the Certificate Officer. 
This Certificate has to state as follows:— 

“I hereby certify that the above-men- 


tioned sum of Rs............ is due to above- 
mentioned..........seee from the above- 
named. ..sser... a ork 


Section 4 of the Act states that when the 
Certificate Officer is satisfied that any 
public demand . payable to the Collector 
is due, he may sign a certificate in the 
prescribed form, obviously referring to 
Form No. I stating that the demand . is - 
due and shall cause the certificate to be 
filled in his office, thus before initiating 


`, Act no requisition is’ necessary but 
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the certificate proceeding the Certificate 
Officer has to be satisfied: that the public 
_ demand is payable to the Collector, He iis 

also to’ certify specifically that the tde- 
_ mand-is due’. In column No. 2 the certifi- 


cate-holder has been described as the. 


' District Mining Officer, Hazaribagh . and 
not the, Collector. Even’ assuming that the 
verification ` (Tasdik) mentioned © iin the 
Form in question amounts to a eee 
any certificate by. the District , 


Officer, whois not, vested with eae 
‘powers of a Certificate - Officer, . cannot 
take the place of a Certificate the 


_ Certificate Officer as envisaged in Form 

No. I of Schedule Il. It is true that the 
Deputy Director of Mines is a Certificate 
Officer but the verification (Tasdik) signed 
by him too falls short of the requirements 
of Section 4 read with Form No. I inas- 
_ much as it does not even indicate about his 
satisfaction about the demand ‘being pay- 
able to the Collector or about the same 
being due. As contended it does not also 
state about the amount being payable, the 
relevant space having been © left blank. 
There is, another certificate by the Dis- 
trict Mining Officer on the said Form 
which states that demand notice was 
served on the lessee prior to the date of 
filing of the requisition and that the dues 


are not time barred. The term ‘due’ used - 


-in Section 4 of the Act suggests that it 
must: be legally due but it is for the Cer- 
tificate ‘Officer -to so certify and not for 
the District Mining Officer, who! undis- 
putedly. appears to have signed ‘this certi- 
ficate. Surplusages or unnecessary addi- 
tions in the relevant form, unless it ad- 
versely affects the right of the, party, 
may in the appropriate- ‘circumstances be 
overlooked but if the form falls short of 
the requirement of the provisions made 
in the Act, as in the instant case, the ac- 
tion taken has to be invalidated. ' 7 


4 Shri Chunni Lal referred ‘to in 


‘struction No, 8 of the Board’s Instruction 
under the Public Demands Recovery Act, 
paragraph 1 of which states that: in 

of certificates fled under Section 4 of the 
Collector or his representative will, ' pre- 
pare a draft in Form No. 1 of Schedule JI 
of the Act and send it to the Certificate 
Officer for signature and execution. . The 
' term ‘his representative’. used in Instruc- 
tion No. 3 was not intended to include a 
District Mining Officer in a case of the 


nature as the instant one. Assuming that ` 


to be so, the representative of the Col- 
lector as mentioned therein was simply 
to prepare the draft in Form No. I and 
| 


; 
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Officer for signature and execution. In- 

struction No. 8 cannot, therefore, come 

to.the rescue of the respondent. The con- 

aaa of Shri Chunni Lal is, thus, nega- 
y 


5. In view of the E ETE EA of Shri 
Sreenath Singh that the petitioner must 
succeed in case the Form in question is 


. found ‘to be not m- conformity with the 
legal 


provisions, it is not necessary either 
to discuss the decision reported in. AIR 
1974 Pat 75 (Vishnu Sugar Mills Ltd. v. 
The State of Bihar) relied upon by Shri 
Chunni Lal or that reported in- 1975 B.B. 
C.J. 723: (AIR 1976 Pat 217) (Hari Pra- 
sad Agrawal v. The State of Bihar) relied 


A. LR. 
then to send the draft to the Certificate 


upon by Shri Sreenath Singh for the pur: 


pose of deciding this case. 


6. The result is that the application is - 


allowed and Annexures 2 to 5 are quash- 
ed with the observations that it would 
be open to the autharity or authorities 


concerned to proceed against the, peti- - 


tioner for realisation of the dues, if any, 
in accordance with law and in strict com- 
pliance with the relevant legal provisions, 


referred to above. There will be.no order. 


as to cost and. the parties shall bear their 
own costs. 


4B. P. JHA, J. — 6-A. E PETET 
for the State raised a preliminary objec- 


tion to the effect that this writ petition is 


not maintainable as an earlier petition ` 


filed by the petitioner being C.W.J.C. No. 
191 of -1976 (R) was dismissed as~ with- 


drawn. It ‘is a settled law that if writ pe-| 


tition is dismissed as withdrawn the party 
is entitled to move another writ petition 


for the simple reason that the second writ) | 
petition will not be barred by res judi-| © 


cata as. there was no decision in the. ear- 
hier writ petition. It is clear that-the ear- 
lier writ petition was : permitted to be 
withdrawn hence I. reject this pen 
ary objection. 


7, The next point for consideration is: 


Whether the certificate has been issued.. 


umder Section .4 and in Form No. I of 


‘Schedule II of the Bihar and Orissa Pub- 


lie: Demands Recovery Act . (hereinafter 
teferred to as tthe Act’)? The Deputy 
Director of Mines was the’ certificate offi- 
cer within the purivew of Section 3 (3) 
of the Act. The Certificate Officer is en- 

titled to issue a certificate in Form No. T| 
of Schedule H both under Section 4 as 
well as under Section 5 of tbe Act. 


the ‘Certificate Officer issues a certificate) 


under Section 4 then the following certi- 
ficate is required -to be signed by him: 


-w^ 


as mentioned 


1981 


"I hereby certify . that the abovemen- 

tioned sum of Rs.......... is: due. to the 
abovenamed.” ' ; 
If the certificate is bsd nder Sec. 5 
then the Certificate’ Officer is required. to 
give another certificate over and- above 
above in the _following 
manner: 

“I further certify that the abovemen- 
tioned sum of Rs................ is justly re 
coverable, and that its recovery by suit 
is not barred by law.” 

Under Rule 8 of the Rules Gael by. the 
Board of Revenue the Collector or his 
representative can prepare the draft in 
Form No. I of Schedule I of the Act. Fhe 


. contention of the learned: Government 


D 


Pleader V was that the District Mining 
Officer being a representative of the Col- 
lector could prepare the draft in Form 
No. L Accepting the argument of Gov- 


ernment Pleader V as correct it is clear ` 


that the District Mining. Officer being, the 
representative of the Collector can pre- 


pare the draft in Form No. I.but in the 


present case the certificate has alsa been 
signed by the District Mining Officer ta 
the following effect: 


“I hereby certify that the ER, 
tioned sum of Rs. 1,36,135.32 is due to the 


` {Government from: the above-named.” 


This certificate has been signed by. the 
Instrict Mining Officer, Hazaribagh. This 
certificate can be signed only by the Cer- 
tificate Officer i. e. the Deputy Director: of 
Mines, Hazaribagh In this circumstance 
I hold that the signature made by the Dis- 
trict Mining Officer is ilegal and without 
jurisdiction. This certificate should have 
heen signed by the Deputy Director of 


‘|Mmes who was the Certificate Officer of — 
Mires. In the instant case he had signed 


the certificate after it was signed by the 
District Mining Officer. There is another 
certificate below the signature af the Cer- 
tificate Officer which was made by the 
District Mining Officer, Hazaribagh. In 
that certificate he has mentioned: , 

' “Certiħed that the dues have not been 
realised and it is not time barred”. 


This certificate was not at all required to - 


be given by the District Mining Officer 
and it is not in consonance with Form 
No. L In other words there are three cer- 
tificates by three 
Annexure 1. First there is a certificate of 
the District Mining Officer, there is an- 
other certificate by the Certificate Officer 
and the third certificate is again by the 
District Mining Officer. This fact clearly 
shows that the certificates were not issu- 
ed in accordance with Form No. I af 


í 
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‘by the Certificate .Officer, who 
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different Officers in 





tion 4 of the Act. In that case 
should be: only one -certifieate and that is 
shoul 
have stated in the followmg manner. 

- “I hereby certify that the above amount- 


of Rs. 1,36,135.32 is due to the Govern- 


ment from the above-named.” 

This certificate should have been signed 
by the Certificate Officer and not by the 
District Mining Officer. The certificate 
given by the District Mining Officer is 
illegal and without jurisdiction and it is 
not in consonance with Form No. I © 


. Schedule II. In. the circumstances my 


learned .brother is .carrect in quashtng 
Annexures ‘2 to 5. The authorities are 
directed to proceed in accordance with 
law. : 

Petition allowed. 
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S. K. JHA, J. 
‘Union of India and others, Petitioners 
v. Lakshmi Narayan Sinha, Respondent. - 
Civil Revn. No. 540 of 1980, D/- 8-7-1980. 
(A) Civil P. C. (5 of 1908), S. 115 — 


The High Court cannot, in its revi- 
sional jurisdiction travél beyond the 
scope of S. 115 of the Code and go into 
matters which are not relevant for the 
purpose of testing the jurisdictional: error 
committed by the Court below. fPata 2) 

(B) Arbitration Act (10 of 1940), S. 20 
(4) — Appointment of arbitrator by Court 
— Consent of parties if takes the case 
out ‘of the section. 


Where the High Court, in an earlier 
revision petition in the case had specifi- 


_cally- held that ease was one in which the 


Court below should have acted under Sec- 
tion 20 (4) of the Act and apnointed an 
arbitrator and the Court appointed an 


arbitrator, it cannot: be : contended that 


because’ the parties consented to the ap- 
pointment of a particular: person as arbi- 
trator the case is taken-out of the pur- 
view of S. 20 (4).. rae Hs 
(C) Arbitration Act (10 of 1940), S 
— Jurisdiction Submission to a 
diction — Appearance at hearing of case 
and praymg for adjournment of case is 
submission to jurisdiction. . (Para 7) 
Ashwani Kumar Sinha, for Petitioners; 
Prem Lal! and Parmanand Sharan Sinha, 
for Respondent. 
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ORDER:— The defendants of Title 
93 of 1976 
Suit No. who are the peti- 
74 of 1977 


tioners here, have attacked the order 
dated 14th January, 1980, passed by the 
learned Subordinate Judge, Patna by 
which the reference to an arbitrator, 
namely, Shri L. T. Jaichandran, Superin- 
tending Surveyor of Works, 20 Ashoka 
Road, New Delhi, has been recalled and 
Shri Sheo Chandra Prasad, a_ retired 
Judge of this Court, has been appointed 
an arbitrator on the ground that the ar- 
` bitrator, initially appointed, had not sub- 
mitted his award within the period of 
limitation and no prayer was made for 
extension of time. 

2. This is a peculiar civil revision ap- 
plication on behalf of the Union of India 
wheré the learned Senior Standing Coun- 
sel for the petitioners wants a relief 
from this Court which he had not want- 
ed in the court below. I fail to see as to 
how this Court, in its revisional jurisdic- 
tion, can travel beyond the scope of Sec- 

ion 115 of the Code of Civil Procedure 
and go into matters which are not rel- 
evant for. the purpose of testing the juris- 
dictional error committed by the court 
below. Some interesting facts have, in 
the fitness of things, to be noted. 


3. The sole opposite party, being the 
highest tenderer, was entrusted with the 
construction of Post and Telegraph build- 
ing at Forbeeganj, Bihar, after a duly 
executed contract was entered into be- 
tween the parties. Shorn of all details, 
it appears that in relation to that work, 
some dispute arose between the parties 
and an application was, therefore, filed 
in the court below by the opposite party 
under Section 20 (1) of the Arbitration 
Act, 1940 (hereinafter to be referred to 
as ‘the Act’) anda prayer was made 
to direct the defendants (petitioners 
in this application) to file the agree- 
ment with- the prayer that an 
arbitrator be apopinted by the court to 
arbitrate the dispute between the parties. 
In the court below an objection was taken 
by the present petitioners to dismiss the 
application of the opposite party on the 
ground that it was premature. That objec- 
tion was decided by an order dated 15th, 
July. 1977. That order, inter alia, said — 

“Therefore I order that arbitration 
agreement be filed as prvoided under 
Section 20 (4) of the Act. As regards 
order of reference to the arbitration as 
per contract or otherwise will be passed 
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after hearing the ATG on the next date 
i e. 26-7-1977.” 

Against that order this Court was never 
moved. The matter was taken up there- 
after in the court below in pursuance of 
the aforesaid order for appointment of an 
arbitrator. The opposite party in his ap- 
plication, named three arbitrators in the 
court below whereas the present peti- 


tioners took time to name the arbitrator 


on their behalf. No name, however, was 
ultimately furnished by the present peti- 
tioners. By an order dated 9th September, 
1977, the court below directed the plain- 
tiff of the aforesaid Title Suit 92/74 of 
1976/77 to take steps for sending the re- 
ference as per Clause 25 of the agree- 
ment. Against that order the plaintiff (op- 
posite party in this application) came up 
to this Court in Civil Revision No. 1555 of 


_1977 which was decided by this Court on 


15th September, 1978. A copy of the 
aforesaid order passed by this Court has 
been marked Annexure ‘Œ to the Civil 
Revision application itself. This Court 
held that the Court below ought to have 
proceeded, in the circumstances of the 
case, under Section 20 (4) of the Act to 
appoint an arbitrator either by agreement 
between the parties or if no agreement 
could be arrived at, then the Court below 
should have appointed -a suitable arbitra- 
tor itself. In this Court the learned Senior 
Standing Counsel for the Union of India, 
Mr. Ashvani Kumar Sinha, stated in 
course of the hearing of. that application 
that Shri Jaichandran had been already 
appointed as the arbitrator by the Chief 
Engineer. Learned Counsel for the oppo- 
site party in this case, who was the peti- 
tioner in the earlier civil revision appli- ` 
cation, agreed to the appointment of the 
said arbitrator and stated that hé had no 
objection to his appointment to arbitrate 
in the said dispute. This Court, therefore, 
ultimately set aside the order passed by 
the Court below on 9th September, 1977, 
and sent the case back to the Court below 
to pass order in accordance with the 
direction given in the order. The Court 
below, accordingly, nominated : Shri Jai- 
chandran, an arbitrator in the case. Obvi- 
ously, this High Court in the aforesaid 
civil revision application had acted in 
terms of the provisions of Section 20 (4) 
of the Act and not under Cl. 25 of the 
agreement as is contended for by Shri 
Ashwani Kumar Sinha on behalf of the 
petitioners. 


4. Then began another chapter. Ad- 
mittedly, Shri Jaichandran did not submit 
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his award even till long after the :period 
of four months as was required by the 
Statute. Admittedly. again, no petition for 
extension of time was filed by either the 
petitioners or the arbitrator. The opposite 
* party, therefore filed an application be- 
fore the Court below. for recalling the re- 
ference from the arbitrator Shri Jaichan- 
dran and for appointing Shri Sheo 
Chandra Prasad a retired Judge of this 
Court, as the arbitrator. No objection to 
the appointment of Shri Sheo Chandra 
Prasad was raised in the Court below by 
the petitioners. All that was argued there 
was that the Court had extensive jurisdic- 
tion to extend the time for filing the 
award. The Court below did not extend 
the time for filing the award, as was 
prayed for orally by learned counsel for 
the petitioners in the Court below. Hav- 
ing not extended the time, the learned 
«Subordinate Judge further withdrew the 
reference from the arbitrator Shri Jai- 
chandran aforementioned, and appointed 
Shri Sheo Chandra Prasad as the arbitra- 
tor, manifestly, . oa Section 20 (4) of 
the Act. 

5. Learned Senior Standing Counsel 
for the Union of India, arguing in sup- 
port of this application here, prays that 
an order be passed by this Court in super- 
session of all previous orders either of 
this Court or of the Court bélow holding 


that this was a case where an arbitrator: 


should have been appointed and must be 
appointed in terms of Clause 25 of the 
agreement between the parties and not 
under Section 20 (4) of the Act. Such an 
argument was not canvassed in the Court 
„below. This was not the point at issue be- 
“tween the parties beforé the 
Subordinate Judge. It is for the first time 
that, with his usual ingenuity, Mr. Ash- 
wani Kumar Sinha has sought to side- 
track the issue involved and that also for 
a peculiar reason which appears from 
the civil revision application itself. In 
Paragraph 7 of the instant civil revision 
application it has been stated categori- 
cally by the petitioners themselves that 
on the 5th of February, 1980, Shri L. T. 
Jaichandran wrote to the Chief Engineer 
(Civil) that he had resigned from the 
office of the arbitrator and that he 


did not like ^ to continue as an 
(arbitrator in the case. On such an 
averment the civil revision itself 


would have become infructuous and has 
become infructuous. The only’ point that 
was taken on behalf of the petitioners in 
the Court below was, and I think rightly, 
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that the court below’ has even suo-motu 
powers in appropriate cases to extend the 
time for filing the award. In view of the 
fact that the arbitrator appointed, as 
already stated above, under Sec. 20. (4) 
of the Act, having resigned from the 


office and having refused to act. any fur- 


ther as the arbitrator,. the question of 
extension of time for submission of award 
by him was no longer available to the 
petitioners. It is, therefore, that learned 
Counsel for-the petitioners now prays 
that this Court do order that an arbitra- 
tor should be appointed not in pursuance 
of Section 20 (4) of the Act but in pur- 
suance of CL 25 of the agreement itself. 
I am afraid, this point is not-available to 
learned counsel for the petitioners for 
the simple reason that in the earlier civil 
revision application, of which 1 have 
made a mention earlier, this Court had 
specifically held that it was a case. in 


which the Court should have acted under] . 


Section 20 (4) of the Act. It was a mere 
coincidence that the name of the arbitra-} 
tor was agreed upon by.learned counsel 
for the parties. Merely because the arbi- 
trator was appointed with the agreement 
of the parties, the case cannot, in law, be 


said to be taken out from the purview of 


Section 20 (4) of the Act. 


6. So far as the nomination of Shri 
Sheo Chandra Prasad as arbitrator is 
concerned, I have already stated earlier 
that the petitioner did not raise any griev- 
ance to his appointment. Learned Coun- 
sel for the petitioners very fairly stated 
before this Court that the -petitioners. 
could possibly have no grievance against 
the integrity or conduct of the arbitra- 
tor who was appointed but the only con- 
tention put forward and pressed was that, 
in any event, his appointment ought to 
be held as without jurisdiction as the 
case is beyond the purview of Section 20 
(4) of the Act which contention I have 
already overruled. 


% In pursuance of the impugned 
order of the court below, Shri Sheo 
Chandra Prasad aforementioned, enter- 
ed upon the reference on 28th January 
1980. In the counter affidavit filed on. 
behalf of the opposite party it has been 
stated that the petitioners in the present 
case have already appeared and partici- 
pated in the proceedings before the arbi- 
trator (Shri S. C. Prasad) while evidence 
of the witness of the  plaintiff-opposite 
party was being recorded by the arbitra- 
tor. -This statement of fact has not been 
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controverted by any affidavit. All that 
was submitted by Mr. Sinha was that the 
petitioners did not presumably participate 
in the proceedings before the arbitrator 
on account of the fact that they were in- 
tending to file a civil revision application 
“in this Court. It is clear to note that 


although the abritrator entered upon. the - 


reference on ‘28th January 1980 and 

his sittings therefrom and continued 
thereafter on different dates, it was not 
till 9th April, 1980, that the present civil 
revision application ‘was filed in this 


Court and it was put up for admission on - 


| 14th May, 1980, when a rule nisi was is- 
sued by this Court. Then Mr, Prem Lal 
was called upon by me to produce the 
` ordersheet of the arbitrator in support of 
the assertion made that the petitioners © 
have submitted to the jurisdiction of the 
‘arbitrator, a copy of the ordersheet was 


‘produced before me. On the date of the _ 


second sitting, Le. 31st March, 1980, all 
the parties were present before the 
arbitrator and the. petitioners filed a peti- 
tion to the effect that the hearing be kept 
in suspense because they intended to file 
- a civil revision application in the High 
‘Court. The arbitrator thereupon fixed 
‘15th April 1980 as the next date and 
directed the petitioners to obtain an order 
of stay from this Court by that date. On 
15th April, 1980, the date of the third 
sitting of the arbitrator, the parties were © 
present before him and the Assistant 
Government Pleader; representing the 
present petitioners was also present be- 
fore the arbitrator. He filed an’ applica- 
tion for two weeks. time because he had_ 
received no instruction and further on 
the ground that the Government Pleader 
Shri Mundrika Prasad Sinha was out of 
India and that he.had no instruction as 
to whether a civil revision” application 
has been filed in this Court or,not. Mr. 
. Ashwani Kumar Sinha, learned Senior 
Standing Counsel for the Union of India, 
contended that this cannot be said to be 
submitting to the jurisdiction of the 
arbitrator. I do not feel persuaded to ac- 
ept this contention of learned Counsel 


. -lfor the petitioners. If. while appearing 


fore.a Court, time is prayed for on the 
round of: aksence of senior counsel is 
ot submitting to the jurisdiction of the 
Court or a domestic Tribunal of ‘the par- 
tes choice, I fail to see what else can’ be 
ubmitting to the Jurisdietloti of the Court 
that forum. 


8. In the circumstances. aforemention- 
ed and for the reasons set out abcve I 


Ranjit Singh v. Sarda Ranjan Prasad ` 


contend that the 


‘from a building 


ALLER. 
hold that this application has become in- 
fructuous and must be disrnissed as such, 
and I further hold that it is no longer 
open to the petitioners in this case- to 


nomination of the _ 
arbitrator should have been under CL 26% 


of:the agreement and not under Sec. 20 


(4) of the Act since that was already a. 
closed chapter after this Courts decision. 
in the earlier Civil Revision No. 1565 of 


‘1977. In the circumstances of the | case, 


however, I shall make no order as to 
costs. 
‘Appeals dismissed, 
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LALIT MOHAN SHARMA, J. 

. Ranjit Singh, Petitioner v. Dr. Sarda 
Ranjan Prasad Sinha, Respondent. 

Civil Revn. No. 692 of 1980, D/- 21-5- 
1930.* ` 

Civil P. C. 5 of 1908), Order 9, R. 9 — © 
Effect of restoration of suit on ancillary 
orders — Order striking off of tenant's 
defence for non deposit of rent held re- 
vived. (Bihar Buildings (Lease, Rent and 
Eviction) Control Act (16 of 1977), S. 13). 

All ancillary orders made with a view 
to aid and supplement the ultimate deci- 
sion in the suit get revived with the re- 
storation of the suit dismissed for default. 
An order striking off of the Written 
Statement in a suit for eviction for de- 
fendant’s non depositing of the rent being 
vital to the main decision in the suit 
should be held to have automatically re- 
vived on the suit dismissed for default | 
being restored. The earlier order direct- 
ing the defendant to deposit the rent was 
vitally: different from the order striking} 
ff of the defence. AIR 1975 Pat 42, 
Dist., ATR 1956 Pat 271, Fol. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 42 “3 
AIR 1956 Pat 271 | 4 

Surya Bhusan Prasad Singh, for Peti- 
tioner; C., B. Sahay and Bhubneshwar 
Nath, for Respondent. po 

ORDER :— This revision application by 
the defendant in a suit for his eviction 
l is directed against the 
order dated 6-2-1980 passed by the couri 
below. 


2. On 13-1 “1978, the trial Court ease 


„an order under Section 13 of the Bihar 


*Against order of G. Ram Addl. Sub J. 
No. 2 Patna, D/- 6-2-1980. 


canal meane e =r 


JX/ĘĶX/F255/ 80/TVN 
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(Lease, Rent- and.. Eviction) 
Control Act, 1977 (hereinafter referred ‘to 

as ‘the Act’) directing the defendant to 
depasi arrears of rent. As. this was ` not 
done, the written statement was. struck 
off by order dated 6-2-79,- On’ 26-3-79, 
the suit was,dismissed for default and, 


was later restored on 18-4-1979. The peti- 


tioner then claimed before the Court be- 


low that the order rejecting the defence 


must be held not to. have revived on the 
restoration of the suit and he is now en- 


. titled to rely upon his written statement. 


The plea has been rejected ee the Court 
below. 


3. Mr. Surya Bhushan Prasad © i 
appearing for the . petitioner contended 
that in view of the decision in Gopi 
Halwai v. Zainab Khatoon, (AIR . 1975 
Pat 42) it must be held that all interlocn- 


. tory orders passed in the suit earlier 


than its dismissal for default did not and 
could not revive on the restoration of the 
suit. I do not aor with - the learned 
counsel. ' 


4. “Ye g-wallsethled that on the re 


storation of a suit dismissed for default, 
all ancillary orders passed. therein also 
revive. Reference may be made to the 

ivision Bench decision of our Court in 
Bankim Chandra v. Chandi Prasad, (ATR 


1956 Pat 271) where several decisions ` of - 
other High Courts were considered. The . 


question, therefore, is as to whether the 
order striking out the defence, .passed in 
the present case, before the suit was dis~ 
missed for. default, is meant.to aid and 
supplement the ultimate decision in the 


_ suit and is, therefore, ancillary in ae 


A, 


Th 


do not entertain any`doubt that ` 
order. whereby a defendant is deprived of 
relying upon: his written statement and 
defend the suit on its basis is vital to the 
main decision and must, therefore, revive 
with the restoration of the suit. The de 
cision cited on behalf of the petitioner is 
clearly distinguishable. There an order 
under Section 11A of the old Act corres- 
ponding to Section 13 of the new Act 
was passed. The written statement, how- 
ever, had not been- struck off, as the de- 
fendant was depositing- rents regularly: 
At that.stage, the suit was dismissed. for 
default and: was. later restored.: There- 


, after, the Court directed that all the ar- 


rears should be deposited within- one 
week of the order. The defendant chal- 
lenged the order in this Coyrt..on the 
ground that the direction regarding de- 
posit of arrears of rent was not an ancil- 
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_ gion: has no application to the 
tempting to get the’order under, Ss. 


Pats 103, 


lary order and it could ae be revived on 
mere restoration of the suit. This.’ deci- 
present 
case inasmuch as the plaintiff is. not ee 
dated 13-1-1978 revived. Mr. C. B Sahay 
appearing | for the opposite’ party hag 
rightly contended that what the plaintiff 


wants is that the order dated 6-2-1979 


rejecting the written statement should be 


-held to have revived. The order in re- 


gard to striking off the defence is vitally 
different from the order directing fhe ar- 
rears of rent to be deposited. I, therefore; 
hold. that in the present case, the order 
dated 6-2-1979 revived automatically on 
the restoration of the suit and the view 
taken by the court below is correct. 

5. The revision application is, ‘there- 


. fore, dismissed, but without costs. Let 
the lower Court records be sent down im- 


mediately. a 
ae Petition dismissed. 
“+ AYR 1981.PATNA 103 
. HARI LAL AGRAWAL AND 
CHAUDARY SIA SARAN 
SINHA, JJ. 

Mst. Champa Devi and others, Agia: 
lants v. Madho Sharan Singh and others, 
Respondents. 

-A F 0. D. No. 133 of : 1966, D/-. 7-3- 
1980." - 

(A) Evidence Act (1 of 1872), S. 50 — 


‘Opinion as to relationship expressed ` by 


conduct. — Relevancy — Proof — Con- ` 

duct as an external perceptible fact may 
be proved either by the person himself 
whose opinion is evidence or by some 
other person acquainted with facis which 
express such opinion. : (pate 16) 


(B) Civil P. C. (5 of 1908), S. 107 — Evi- 


dence Act (1872), S. 3 — Appreciation of 


evidence by appellate Court — Party fac- 
tions in village — Oral evidence of. wit- 
nesses to be scrutinised with great care 
and caution. — Views of trial court which 
had occasion to mark. demeanour of wit- 
ness not to be lightly brushed aside: un- 
leas there be cogent reasons to do, so. 
(Para 16) 
(C) Evidence. Act (1 of 1872), S. 3 — 
Enmity — On ground of enmity alone, 
evidence of witness should not be brush- 
ed aside though it should be scrutinised 


*From deid of S. R. Sharma. Addl 
Sub J. No. 3, > J. No. 3, Patna, D/- 12-4-1968. 
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with great caution: and should be accept- 
‘ed only when it eee corroboration. 
(Para 17) 


(D) Evidence Act (1 of 1872), S. 3 — 
Interested witnesses — Their evidence 
Should be scrutinised with care and cau- 
tion — Not to be thrown out merely on 
ground of interéstedness if it is otherwise 
accetpable and trustworthy. (Para 17) 


_(E) Hindu Succession Act (30 of 1956), 
S 14 (2) — Construction — Word “ac- 
quired” — To be given restricted mean- 
ing. 


Section 14 (2) is more in the nature of 
a proviso to Sec. 14 (1). In the context 
of the scheme of the Act which is. 
culated to achieve a social purpose by 
bringing about change in the social and 
ecanomic position of women in the Hindu 
Society, S. 14 (2) must: be construed 
strictly so as to impinge as little as pos- 
sible on the broad sweep of ameliorative 
provision in S. 14 (1). It cannot be inter- 
preted in a manner which would rob sub- 
- section (1) of its efficacy and deprive a 
Hindu female of protection sought to be 
given to her by sub-section (1). The word 
“acquired” as used in sub-section (2) has 
. to be given a restricted meaning and 
would cover only those cases where ‘the 
Hindu female had no interest previously 
in the property and it was for the first 
time by virtue of the gift or Will or other 
modes mentioned in this sub-section that 


the property was acquired. AIR 1977 SC. 


1944, Rel. on. (Para 19) 


D was the son of K born by his first 
wife and R was D’s natural sister. J. was 
the wife of. D. B was the second wife of 
K who married after the death of first 
wife. D. died three days earlier than his 
father K. living in a state of jointness. 
The property possessed by the family 
was ancestral property. They left behind 
trem, their widows J and B widow J al- 
leging that K predeceased her husband, 
claimed to be sole heir of the property 
and executed a Patta Thika in favour of 
L. B, alleging that D predeceased K filed 
a suit against J and L. Well-wishers inter- 


- vened and the suit ended ina decree 


passed in terms of compromise. Under it, 
the Patta Thika was allowed to remain in- 
tact and the widows had to share the ren- 
tal equally. The remaining property was 
divided, in two lots, one lot came!in pos- 
session of B and other in possession of J, 
without any rights of alienation and after 
the death of any of the parties, the pro- 
perty in her possession would pass on to 
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the surviving widow. By virtue of com- 
promise, J and B came to be in possession 
of the properties and continued in posses- 
sion when the Act came into force. After 


the death of B, J executed a registered , 


sale deed in respect of Some property and 
two registered gift deeds in respect of 
some other properties allotted to her 
under compromise decree. R filed the 
present Title suit for a declaration that 
the sale deed and gift deeds were collu- 
sive and void documents not binding on 
her and also prayed for recovery -of 
possession alleging that D having pre- 
deceased K, after death of B she became 
ale heir to the entire properties 
of K. 


Held: J, was entitled to maintenance 
being the widow of predeceased son. In 
the facts and ciremstances of this case, it 
cannot be held that the property men- 
tioned in the compromise decree was ac- 
quired by J for the first time asa grant 
without any pre-existing right. S. 14 (1) 
will apply to the case.. On coming into 
force of the Act, J will hold the proper- 
ties allotted to her in compromise decree 
as full and absolute owner. As B died 
after coming into force of the Act, B will 
also hold the properties allotted to her in 
the compromise decree as full and ab- 
solute owner. As B died issueless leaving 
behind -J and the plaintiff R, the proper- 
ties allotted to B in compromise de- 
cree would devolve simultaneously upon 
J and R in equal shares. J being entitled 
to 0-8-0 annas interest in properties al- 
lotted to B in compromise decree, the sale 
deed cannot but be regarded as . genuine 


and valid document to the extent of eight a 


annas interest. R is entitled to declaration 
regarding the other eight annas interest. 
The donees entered into compromise with 
R disclaiming interest in the properties 
gifted to them. (Paras 19, 20, 21) 


Cases Referred: Chronological Paras 
AIR 1977 SC 1944 19 
AIR 1954 SC 606 14 


Prem Lal, Jageshwar Prasad Singh, 
P. K. Joshi and Sudarshan Choudhary, 
for Appellants; R. S. Chatterji, Shreedeva 
Narayan and M. N. Verma, for Respon- 
dents. 


= SINHA, J.:— This is a ‘first appeal by 


‘defendants 2nd Party against the judg- 


ment and decree of learned Additional 
Subordinate Judge III,‘ Patna by which 
he decreed the suit instituted by -Akesia 
Kuer, respo. dent Ist Party, which arose 
in the following circumstances, - 


Oe 
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- 2. Certain facts are admitted and they 
are these. One Bandhu Singh had -fou 
sons including Kirtam Singh; Deo Prasad 
Singh, husband of Most. Jit Kuer, was son 
of Kirtam Singh from his first wife 
Murti Devi. After the death of his | first 
wife, Kirtam Singh took Baso Kuer as his 
second wife. All the .three brothers of 
Kirtam Singh died issueless in a state of 
jointness with Kirtam Singh and his son 
Deo Prasad Singh and the entire ancestral 
properties, once: held by Bandhu Singh, 
passed on to Kirtam Singh and his son 
‘Deo Prasad Sings by the right of survi- 
vership. 


3, Cholera broke out 4h village Tarwan 


in the year 1924 and both Kirtam Singh 
and his son Deo Prasad Singh died of 
cholera within an interval of few days. 
Immediately after their death a contro- 
versy arose as to whether it was the 
father who predeceased the son or: vice 
versa. This led to a criminal case alleging 
interpolation in the death register regard- 
ing the time of the death of.Kirtam Singh, 
the result whereof is not. known. There was 
a dispute at the trial stage of this suit as 
to who died first. The trial Court, how- 
ever, found that Deo Prasad Singh pre- 
deceased Kirtam Singh and being -con- 
fronted with the admission in the written 
statement filed by the appellants, they 
did not challenge this finding .of the trial 
Court before this Court, It is thus, now, 
undisputed that Deo Prasad: Singh and 
Kirtam Singh died on 9-8-1924 and 12-8- 
1924 respectively leaving behind their 
widows, Jit Kuer, initially impleaded as 
defendant No. 1 . (defendant Ist Party), 
and Baso Kuer respectively. It is further 
undisputed that, while Jit Kuer died dur- 
‘ ing the pendency of the suit in the trial 
Court before the hearing of the suit com- 
menced, Baso Kuer died on 19-9-1957. 


4. On’ 12-9-1934, Jit Kuer executed a, 


Patta Thika (Ext. F-1) in favour of one 
-= Pragas Singh with respect to the milkiyat 
interest of mouza Tarwan (properties of 
Schedule IIA to the’ plaint), obviously 
one of the properties held by Kirtam 
Singh, claiming exclusive title and pos- 
session, thereon as heir of Deo Prasad 
Singh alleging the death of Kirtam Singh 
prior. to Deo Prasad Singh. This led Baso 
Kuer to institue Title Suit No. 316 of 1936 
against Jit Kuer- -and the lessee Pragas 
‘Singh asserting in the plaint that Deo 
Prasad Singh having predeceased-Kirtam 
Singh the entire - properties of Kirtam 
Singh passed.on. to her on his death. and 


Champa Devi v. Madho Sharan Singh 


Pat. 105 


thus the lessee wrongly dispossessed her 
from the properties in question. This suit 


‘was compromised on 1-3-1937 and a de- 


cree passed therein in terms of the com- 


promise, Ext. 9- being the decree. While 


some of the properties once jointly held 
by Kirtam Singh and Deo Prasad Singh 
were left joint, the other properties were 
divided into two lots, ane of which came 
in possessidn of Baso Kuer and the other 


.in possession of Jit Kuer’ and it was de- 


clared that they would remain in posses-. 
sion of these properties during their life- 
time without any right of alienation and 
that after the death of any of the parties, 
the property in her possession will pass 
on to the surviver. The Patta. Thika deed 
(Ext. F-1) executed by Jit Kuer was al- 
lowed ‘to remain intact and.Baso Kuer 


-was held entitled to realise half the rental 


from the lessee. 

5. After the death of Baso Kuer on 
9-9-1957 Jit Kuer executed a registered 
sale deed dated 13-5-1958 (Ext. D-1)° in 
favour of the appellants. namely, defend- 


‘ ants 2 to 5, which purported to transfer 


10.84'/2 acres of land for a consideration 
of Rs. 10,000/-. One day after, namely, on 


‘15-5-1957, Jit Kuer also executed two re- 


gistered deeds of gifts marked Exts: D-I 
and D-I (1) in favour of some of the 
other defendants of the suit.in respect of 
3.53 acres of land and 5.17'/2 acres of land 
respectively. The execution of these deeds 
led the plaintiff to institute the instant 
title suit in forma pauperis which was 
numbered as Title Suit No. 36 of 1960 for 
a declaration that the sale deed (Ext. D-1) 
and the register deed of gifts (Exts. D-I 
and D-I (1)) were fraudulent, collusive 
and void documents without considera- 
tion and not binding on her. The plaintiff - 
also prayed for decree for recovery of 


' possession over those properties as also’ a 


decree for mense profits. The assertion 
made in the plaint, inter alia, was that 
the plaintiff was the daughter of Kirtam 
Singh from his first wife and she had two 
sons born of her -husband, Jagdeo Rai, 
namely, Madho Saran Rai and Sukhdeo 
Saran Rai. Her further assertion was ` 
that Deo Prasad Singh having predeceas- 
ed Kirtam Singh, after the death of Baso 
Kuer she became the exclusive heir to the 
entire properties of Kirtam Singh -It was 
lastly asserted that the compromise de- 
eree (Ext. 9) was not binding on her. 

6. Defendants 2 to 5 (Appellants) con- 
tested the suit by filing one set of written 
statement and defendants 1. and 6 to 10 by 


. filing another set of written statement. 
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Both these ‘two sets. of defendants were at 
one in asserting that the plaintiff was not 
the daughter of Kirtam Singh. Rather, she 
-was allegéd to be the daughter òf. ai 
Sugamber Singh of Tarwan though it' w 

not disputed that she was married la Ja J site 
deo Rai and. she had ‘two ‘sons born of 
Jagdeo Rai; namely, Madho Saran Rai 
and Sukhdeo Saran Rat. The sale deed 
(Ext. D/1) and the deed of gifts (Exts. D-I 
and D-I (1}) were said to be genuine and 
valid documents for . consideration. Ac 
cording to defendants 2 to: the compro- 
mise decree was legal and valid, was in 
the nature of family settlement deed and 
the plaintiff had no right to challenge the 
` same. Defendant-appellant Chamroo Singh 
son of Manbodh- Singh also claimed to be 
the next reversioner of Kirtam Singh. on 
the ground that Bandhu Singh, ee 
named, and Manbodh Singh ~“ were 
: brothers. 


_% Ona. ‘consideration ‘of the evidence’ 
both oral and documentary adduced by 
the parties, the trial Court found, inter 
alia, that the plaintiff was the daughter 
of Kirtam Singh, that Bandhu Singh: and 
Manbodh Singh were full brothers, that 
Deo Prasad Singh “predeceased | Kirtam 
Singh and that the sale deed cand the 
deeds of gift in question were illegal and 
invalid documents, the former also being 
without consideration. With these findings 
the trial Court decreed’ the suit of the; 
plaintif and directed the defendants to 
deliver possession of the suit lands to the 
plaintiff within three.” months from the 
date of the decree. Defendants 2 to 5 have - 
earried the matter in appeal. 


8. In spite of various allegations and 
counter-allegations in the pleadings the 
controversies between the parties before. 
this Court centered round mainly on twa 
points, namely, (1} whether the plaintiff 
Akasias Kuer was or was not the daughter. 
of Kirtam Singh and (2) which of the twa 
sub-sections, namely, ‘sub-section (1) or -> 
sub-section (2) of Section 14 of the Hindu. 
‘Succession Act, 1956, would apply to the 


- Instant case. - 


"9. Coming to the question dhina the 
plaintiff was or was not the daughter of 
Kirtam: Singh, learned counsel for the ap- 
pellants assailed this-finding of the trial 
Court mainly on the ground that the trial 
Court had riot attached due importance to 
the statements made in the compromise 
decree (Ext. 9), Ext. C-I, the sale deed 
dated 18-5-1958 executed by Chamroo 


Bingh (D. W. 25), Ext. E-I, the deed of ex- . 
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change dated 17-4-1928 executed by Pra- 
gas Singh, Ext. F-I, the Patta Thika dated 
12-9-3934 executed by Jit Kuer and. 
Ext. C-I, the written statement dated 1-9- 
1935 filed by Pragas Singh in- Title Suit 


< No. 80 of 1935 which was sufficient to show 


that the plaintiff was not the daughter of 
Kirtam Singh. I have gone through those’ 
documents and the discussion of the trial - 
Court regarding them and I am of the opi- 
nion that this contention has no merit. 


10. Ext. 9 shows that one of the reliefs : 


sought for by Baso Kuer in Title Suit’ 
No. 316 of 1936 was for a declaration that 
Kirtam Singh died without any ‘Aulad’ 
leaving the plaintiff (Baso Kuer) -as his 
heir. The contention raised was that the 
term ‘Aulad’ did not mean only male 
issue but meant any issue either male or 


‘female. The trial Court has observed, in 


para 18 of its judgment, that -this word 
has. been used in the sense of male issue 
and not in the sense of female ‘issue as 
the existence or otherwise of female issue 
at the relevant time was immaterial. The 
statements made in the plaint might have 
thrown some light on the meaning of this - 
term but the appellants did not bring on 
record the plaint of that title suit. Cham~- 
roo Singh (D..W. 25) who appears-to hava 
signed fot Baso Kuer on the compromise 
petition, was making Pairvi in thaf suit on 
her behalf and had ‘signed for her on the 
plaint as well, has not stated as to what 
was the intention behind the term ‘Autad’. 
Even assuming that the term:‘Aulad’ was 
used in the sense of both male and female 
issue, the possibility of Chamroo Singh 
_ (D. W. 25), who had his greediful eyes on 
the properties of Kirtam Singh had sub- | 
sequently claimed to have purchased the . 
same might have been instrumental in get- 
ting that term inserted therein against the 
existing fact. : 


11. Coming to Ext. C-I, the eens 

by ‘Chamroo Singh 
(D. W. 25) in this deed cannot, in-the facts - 
and circumstances of this case, carry any 
weight. As found by the trial Court, -which 


finding was: not disputed before this: - 


Court, Chamroo Singh (D. W. 25) was the- 
first cousin: of Kirtam Singh and, on his 
own showing, he was looking after the 
affairs of Baso Kuer presumably ` because 
the plaintiff was married and was living in 
her Sasurali village Kauria at some tis- 
tance from village Tarwan. This Chamroo 
Singh had sueceeded in getting the sale 
deed (Ext. D/1) executed by Jit Kuer im 
his favour as also in favour of the other. 
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appellants on 14-5-1958 after the death of 
Baso Kuer and, as contended, only a few 
days after that he executed this sale deed 
in order to create evidence. 


. 12, Non-mention of the name of the 
plaintiff in the deed of exchange (Ext. 
E-I), executed by Pragas Singh, for the 
- teasons stated in para 19 of the-judgment 
_ of the trial Court, cannot be regarded as 
a circumstance in favour of the case of the 
defendants and, as rightly conceded by 
the learned. counsel for the appellants, 
any statement made in Ext. E-I cannot be 
binding on the plaintiff. 


13. The Patta Thika (Ext F-1) stated. 


inter alia, about Kirtam Singh having pre- 
deceased Deo Prasad Singh, a statement 
which is undisputedly wrong. This indi- 
cates that Jit Kuer was in the group of 
Pragas Singh in whose favour this docu- 
ment was executed. It was only Baso Kuer 
and Jit Kuer who had raised competing 
claims to the properties of Kirtam Singh 
‘and any reference to the existence or 
otherwise of any daughter of Kirtam 
Singh was irrelevant. This apart, the 
possibility also was that non-mention of 
the name of the plaintiff in Ext. F-I might 
have been at the instance of Pragas Singh, 
similar would be the position in connection 
with the. absence of the name of the plain- 


tiff in the written statement filed by Jit. 


Kuer in Ext. G-L Ordinarily it cannot be 
expected that Jit Kuer, who wrongly 
claimed to have exclusive title to the 


entire property of Kirtam Singh, falsely. 


alleging that Kirtam Singh predeceased 
her husband, would have created impedi- 
ment in her way by admitting the exist- 
ence of the plaintiff. 

14. By filing a petition the appellants 
prayed for admitting the judgment dated 
25-9-1973 passed in Title Suit No. 133/48 
of 1967/1972 as additional evidence. This 
suit was instituted by one Chandeshwar 
Singh against Madho Saran Rai and 
others. Learned counsel for the respon- 
dents opposed this prayer on the ground 
that it was an irrelevant document in 
view of the provisions of Section 43 of the 
Evidence Act. The contention of the 


learned counsel for the appellants was that- 


it was relevant under Section 13 of the 
said Act and in support of his contention 
he relied on a decision of the Supreme 
Court reported in AIR 1954 SC 606. Sital 
Das v. Sant Ram: In the facts and circum- 
stances of this case, we decided to receive 


this judgment as additional evidence to be . 


weighed and appraised for what it was 
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worth. This judgment contains findings to 
the effect that the defendants - failed to 
prove that Akasia Kuer (plaintiff) was the 
daughter of Sugamber Singh of Tarwan 


‘and that she (plaintiff) was not the daught- 


er of Kirtam Singh. There is no finding 
in this judgment as to whose daughter 
actually she was though the probability 
has béen indicated that she might be the 
daughter of Choa Singh which is not the 
case of any of the parties in the instant 
suit. Undisputedly, an appeal is pending 
against this judgment and as such it has 
not assumed finality. In such circumstances 
this judgment cannot take the case of the 
appellants any further than what they 
can be said to have succeeded in establish- 
ing in the instant suit on the evidence al- 
ready adduced. 


15. Beyond the documents, referred to 
above, the learned counsel for the appel- 
lants also referred to certain circumstances 
which. according te him, negative the case 
of the plaintiff of her being the daughter 
of Kirtam Singh Some of these circum- 
stances have been dealt with in the judg- 
ment of the trial Court and they have not 
weighed with him and, in my opinion, 
rightly. Some other circumstances urged 
before this Court also meet the same fate. 
It is true that the plaintiff did not appear 
on the scene of litigation that arose be- 
tween Baso Kuer and Jit Kuer but the 
reasons are obvious namely that the 
plaintiff being married was remaining in 
her Sasural and during the lifetime of 
Baso Kuer and Jit Kuer she was not en- 
titled to any of the properties of Kirtam 
Singh. The difficulties facing a female in 


‘taking active part in litigation cannot 


also to be lost sight of. Lastly the said 
litigation culminated in compromise on 
the intervention of the well wishers of 
the parties and thus no ` occasion . arose 
for the ‘plaintiff to play any active part 
in the same. The non-filing of any horo- 
scope by the plaintiff cannot also matter 
when she stated that there was no 
horoscope. It is true that she did not pro- 
duce the letters said to have been writ- 
ten to her by Baso Kuer but this might 


be.on account of those létters being” not 


preserved. As the plaintiff was not in 
possession of any of the properties of 
Kirtam Singh, no adverse inference can 
be drawn against the plaintiffs case on 
account of her not meeting the Shradh 
expenses of Baso Kuer. 


16. A large number of witnesses were 
examined on behalf of the parties in sup- 


108 Pat, 


port ef their respective cases. Although 
only the evidence of the plaintiff, Akasia 
Kuer (P. W. 16) and of Chamroo Singh, 
D. W. 25 (since dead) was specifically. re- 
ferred to by the learned counsel for the 
parties in course of argument before 
this Court, the evidence of some other 
witnesses was referred to in the written 
submissions made on their behalf. 


' The parties came to Court with two 
cut. and dried cases, the plaintiff alleging 
that she was the daughter of Kirtam 
Singh, the allegation of the appellants 
being that she was the daughter of one 
Sugamber Singh of village Tarwan, the 
residential village of Kirtam Singh also. 
Obviously the onus to prove that the 
plaintiff was.the heir of Kirtam Singh on 
account of her being his daughter would 
lie squarely on her though in case of the 
defendants failing to prove their cases 
that she was the daughter of Sugamber 
Singh, it would merely be. a circumstance 
which would lend colour to the case of 
the plaintiff. Certain principles have to 
be borne in mind while considering the 
relevancy of oral evidence on a point as 
the instant one. Section 50 of- the Evi- 
dence Act states, inter alia, that when 
the court as to the relationship of one 
person to.another has to form an opinion 
expressed by conduct, as to the existence 
of such relationship of any person who, as 
amember of the family or otherwise, has 
special means of knowledge on the sub- 
ject, is a relevant fact. Conduct as an ex- 
ernal perceptible fact may be proved 
“leither by the person himself whose opi- 
rion is evidence or by some other person 
acquainted with the facts which express 
such opinion. In case of party factions in 
a village oral evidence of the witnesses 
has to be scrutinised with great. care and 
caution and while doing so it has to be 
remembered that the views of the trial 
Court which had the occasion to mark the 
demeanour of the witnesses should- not 
be lightly brushed aside unless there be 
cogent reasons to do so. 


17. After discussing the oral evidence 
in detail the trial Court came to the con- 
clusion that the evidence adduced on be- 
half of the defendants was unreliable and 
after referring to the certified copies of 
the depositions (Exts. 1, 1 (a) and 1 
(k}) it accepted the oral evidence ad- 
duced on behalf of the plaintiff that 
the plaintiff was the daughter of 
Kirtam Singh. While dealing with the 
oral evidence of this, plaintiff who ex- 
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amined herself as P. W. 16 and her two 
sons, P. Ws. 15 and 17, the trial Court 
observed that ‘from the demeanour and 
mode of the deposition of the 
plaintiff and her sons, he was fully con- 
vinced that they were not telling lie’. I 
have carefully scrutinised the oral evi- 
dence adduced in this case particularly 
of D. W. 1, D. W. 3, D. W. 4, D. W. 86, 
D. W. 7, D. W. 8, D. W. 9, D. W. 11, 
D. W. 13, D. W. 14, D. W. 15, D. W. 16, 
1 


D. W. 17. D. W. 8, D. W. 21, D. W. 22, 
D. W. 23, D. W. 24, D. W. 25, D. W. 28, | 
D. W. 29, D. W. 30, D. W. 32, and D. W. 33 
as also the evidence of P. W. 1, P. W. 2, 
P. W. 3, P. W. 4, P. W. 5, P. W. 6, P.W.7, 
P. W. 8, P. W. 9, P. W. 10, P. W. 14, 
P. W. 13, P. W. 14, P. W. 15, P. W. 16, 


P. W. 17 and P. W. 18 and I see no 
reason to disagree with the views expres- 
sed by the trial Court regarding. their 
evidence. While the evidence of most of 
the witnesses for the defendants do not 
conform to the requirements of Sec. 50 
of the Evidence Act, the evidence of 
most of the witnesses for the plaintiffs 
conform te the said requirements. The 
evidence of some of the witnesses for 
the plaintiffs were sought to be discredit- 
ed on the ground of their estimates 
about the age given out by them in 
course of their evidence but, as we 
are aware witnesses coming from vil- 
lages can hardly be expected to be exact 
about the age of others ‘when they are 
not sure of their own age. All persons 
attending the Barat Party may hot be 
aware as to who performed the Kanya- 
dan nor can such person be expected 
to know about all the relations of the 
parties to the marriage. P. W. 3 might be 
inimical with the appellants but on this 
ground alone his evidence should not be 
brushed aside though it should be scruti- 
nised with great caution and should be 
accepted only when it finds corrobora- 
tion. P. W. 6 might not have preserved 
the letter of invitation but Anant Pal 
father of Jagdeo, husband of the plaintiff, 
being his Bahnoi, he claimed to have at- 
tended the said marriage which is quite 
neutral. The evidence of P. W. 7 and the 
priest (P. W. 9) cannot be- discredited 
merely on the ground of the non-exist- 
ence of the galii The evidence of 
P. Ws. 15, 16 and 17 was sought to be 
discredited on the ground that they were 
interested witnesses, Indeed they are 
interested witnesses and as such their 


evidence should be scrutinised with care 
and caution but their evidence cannot be 
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is otherwise acceptable and trustworthy. 
An illiterate woman as P. W. 16 is, she 
might not have remembered the name of 
_. the father of Bandhu Singh, P. W. 18, no 
' doubt, appears to be inimical towards de- 
fendant Chamroo Singh but his evidence 
stands corroborated by other independent 


witnesses. The trial court has assigned © 


satisfactory reasons for discrediting the 
evidence of the witnesses for the defen- 
dants and it is not considered necessary to 


repeat them here. In spite of the undis- 


puted position that Deo Prasad Singh 
predeceased Kirtam Singh, in their an- 
xiety to support the case of the appellants 
some of the witnesses for the defendants 6 
to 10 stated -falsely about Kirtam Singh 
having predeceased Deo Prasad Singh 
- which shows the extent to which they 
can go in supporting the | case of = de- 
fendant 


18. Coming to the certified copies of 
the depositions (Exts, 1, 1 (a) and (b)), it 
was Stated therein that Sugamber Singh 
died issueless thereby negativing the case 
of the appellants that the plaintiff was 
the daughter of Sugamber Singh. Even 
assuming that they do not exactly con- 
form to the requirements of S. 32 (5) of 
the Evidence Act and that they should, 
therefore, be excluded out of considera- 
‘tion, there remains the other evidence 
adduced on behalf of the respondents 
' which is quite satisfactory and reliable. 

Thus, on a close analysis of the evi- 
dence adduced. by the parties, I hold that 
the plaintiff. has succeeded in proving 
that she is the daughter of Kirtam Singh 
and that there is no satisfactory or reli- 
able evidence. to show that she is the 
daughter of Sugamber Singh and I ac- 
cordingly confirm the finding of the trial 
court on this point. 


19. Coming to the second point, undis- 
putedly, Kirtam Singh possessed ancestral 
properties. Deo Prasad Singh: died in a 
state of jointness with Kirtam Singh 
leaving behind his widow Jit Kuer. In 
such circumstances, Jit Kuer was ens 
` titled to be maintained out of the proper- 
ties left by Kirtam Singh and her deceas- 
ed husband in . whosesocever hands the 
property might pass. Deo Prasad Singh 
might have predeceased Kirtam Singh 
but Jit Kuer raised a claim to the proper- 

ties of Kirtam Singh and executed the 
-~ Patta Thika (Ext. F-I) 
Kuer to institute the title suit, above- 
mentioned. This suit was compromised. in 
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thrown out mady on that ground if it . 


‘this sub-section which states 


which led: Baso - 
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which the Patta: Thika executed. by Jit. 


' Kuer was allowed to remain intact and 


the two ladies were allotted separate pro- 
perties. some properties remaining joint. 
Though it was mentioned in the compro- 
mise that they were to enjoy the pro- 
perty only during their lifetime and that - 
on the death of any of them the proper- > 
ties would come in possession of the other 
and further that they shall have no right 
of alienating the property, undisputedly, 
the two ladies came and continued in pos- 
session of these properties till the coming 
into force of the Hindu Succession Act, 
1956. Sub-section (1) of S. 14 of the Hindu 
succession Act, 1956 lays down that any 
property possessed by a female Hindu, 
whether acquired before-or after the com- 
mencement of this Act, shall be held by 
her as full owner thereof and not as a 
limited owner. There is an explanation to. 
that the 
term “property” includes, inter alia, both 
movable and immovable property acquir- 
ed by a female Hindu by inheritance or 
devise, or at a partition, or in -lieu of 
maintenance or arrears of maintenance, or 
by gift from any person, whether a rela- 
tive or not, before, at or after her mar- 
riage, or by her own skill or exertion, or 
by purchase or by prescription, or in any 
other manner whatsoever. Sub-section (2): 
of Section 14 of the ‘Hindu Succession 
Act, 1956 is more in the nature of a pro- 
viso or explanation to sub-section (1) and 
states that nothing contained in sub-set- 
tion (1) shall apply to any property 
required by way of gift or under a Will 
or any other instrument or under a de- 
cree or order of a Civil Court or under an 
award where the terms of the gift, Will 
or other instrument of the decree, order 
or award prescribe a restricted estate in 


such property. In the context of the 


scheme of the Act which is calculated to 
achieve a social purpose by bringing 


about change in the social and economic 


position of women in the Hindu society, 
sub-section (2) of Section 14 must be con-] _ 
strued strictly so as to impinge as little as 
possible on the broad sweep of the ameli- 
orative ‘provision contained in sub-sec. (1) 
and it cannot be. interpreted in a manner 
which, as observed by their Lordships of 
the -Supreme Court in the case of 
V. Tulasamma v. Sesha Reddi reported in 
AIR 1977 SC 1944, would rob sub-sec. (1) 
of its efficacy and deprive a Hindu female 
of the protection sought to be given to 
her by sub-sec. (1). Their Lordships of 


_the Supreme Court observed in this case 
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that sub-section (2) of Section 14 ‘must, 
- therefore; be read in the context of sub- 
“section (1) so as to leave as large a scope 
for operation as possible to sub-section (1) 
and so read, it must be confined to cases 
where property is acquired by a female 
Hindu for the first time as a grant with- 
‘out any pre-existing right, under the 
documents mentioned therein, which pre- 
scribe a restricted property. Their. Lord- 
ships of the Supreme Court further ob- 
served that where, however, -property is 
acquired by a Hindu female at a partition 
or in lieu of right of maintenance; it isin 


=. virtue of.a pre-existing right and such an 


‘acquisition would not be within the scope 
arid ambit of sub-section (2) even if the 
instrument, decree, order or award allot- 
ting the property prescribes a restricted 
estate in the property. 

The words. ‘any property possessed by ` a 
emale Hindu whether acquired before or 
after the commencement of this Act’ in 
sub-section (1) of Section’ 14 and the 
word ‘acquired’ in sub-section (2) of Sec- 























ver only those cases where the Hindu 
emale had no interest previously ‘in the 
roperty and it was for the first time by 
ue of the gift or Will or other modes 
entioned in the sub-section’ that the 
operty was acquired by her. Jit’ Kuer 
alleged interpolation in the Death Register 
and claimed to ibe the sole heir as ac- 
wording to her Kirtam Singh predeceased 
her husband. Baso Kuer put forward a 
{different claim namely that Deo Prasad 


(Ext. F-D) was allowed to remain intact. 
This. apart, Jit Kuer was entitled to main- 
tenance being the widow of a predeceased 
son: In the facts and circumstances of 
this case, it cannot be held that the pro- 
perty mentioned in the compromise de- 
eree (Ext. 9), was -acquired by Jit Kuer 


.fpre-existing right. It appears that the 
trial court, in para 38 of its judgment, has 
not correctly appreciated the provisions of 


and has thus fallen into error. In the facts 
d circumstances of this case, negativing 
the contention raised by the learned coun- 
1 for the respondents that sub-sec. (2) 
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or the first time as a grant without any” 


ALR 
of Section 14 of the Hindu Succession Act| 


. would apply and upholding the contention’ 


of the learned counsel’ for the respon-| 
dents, I hold that ‘the provisions of th 
section (1) of Section- 14 shall apply to the' . 
instant case. 

This -being the position, on the coming 
into force of the Hindu Succession Act, 
1956, Jit Kuer will hold properties allot- 
ted to her in .the compromise decree 
(Ext. 1):as full and absolute owner. - As 


_ Stated above, Baso Kuer died on 9-9-1957 


after comirig into force of the Hindu Suc- 
cession Act. This being the position. Basd 
Kuer will also hold the properties allotted! 
to her in the compromise decree (Ext. 9) 
as full and absolute owner. 
20. The next question that arises is as 
to what would happen to the properties 
of Baso Kuer allotted to ‘her in the com- 
promise decree (Ext. 9) after her death. 
Baso Kuer, undisputedly, died without 
any issue, male -or female, leaving behind 
Jit Kuer and, as found above, the plain- 
tiff also. The contention of the learned 


counsel for. the appellants that in such a 


situation the properties of Baso Kuer 
would pass on to both Jit Kuer and the 


plaintiff under the provisions of Hindu 


Suecession Act was not disputed on behalf 
of the respondents though the learned 
counsel for the respondents disputed un- 
successfully, about the plaintiff being the 


‘daughter of Kirtam Singh. This being the 


position,- the. properties of Baso Kuer as 
allotted to her in the compromise decree 
(Ext. 9) would ‘devolve simultaneously 
upon Jit Kuer as also the plaintiff in equal 
shares. The compromise decree states, 
inter alia, that the compromise. arrived at 
between Baso Kuer and Jit Kuer was on 
the intervention of their well-wishers 


after fully realising the loss and 
benefits which indicates that’ this 
compromise decree «. was es the 
nature of. a family ` arrange- 


ment. Though the genuineness or Pibe: vali- 


. dity of the compromise decree, (Ext. 9) 


was not challenged on behalf of the res- 
pondents it was contended that it was not 
binding on the plaintiff. In the facts and 
circumstances of this case, this ‘contention 
has to be negatived. 

' 21. It is undisputed that-the two deeds 
of gifts (Exts. D-I & D-I (1)) were- execut- 
ed by Jit Kuer in respect of the proper- 


Section 14 of the Hindu Succession Act _~ ties allotted to her in the compromise de- 


cree. After the decision in the suit holding 
these’ deeds of gifts as illegal and invalid, 


-thè donees, undisputedly, entered ìnto a 


compromise with the plaintiff disclaiming 


d 


- tent of her -/8/- ann 


Ped 
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any interest in. these properties and this . 


is why they did not come up in appeal. Jit 
Kuer being entitled to -/8/- annas interest 
in ‘the properties allotted to Baso Kuer in 
the compromise decree and the plaintiff 
being not a competent. person to challenge 
the passing of consideration ` thereunder, 
the sale deed (Ext. D/I), though voidable 


lat the instance ofthe plaintiff to the ex- 
annas interest in the pro-`- 


perties conveyed, cannot but be regarded 
as genuine and valid document to the ex- 


tent of the other -/8/~ annas interest in. 


he properties conveyed thereunder and 
the plaintiff-is held entitled to a declara- 
tion accordingly. There being no evidence 
of partition of the properties allotted to 
Baso Kuer in-the compromise decree, the 
plaintiff cannot be held entitled to.a de- 









respect of -/8/- annas interest in the said 
roperties to which she has been held to 
entitled though she is held entitled to 
et her -/8/- annas interest therein parti- 
oned in accordance with law. The claim 
for mense profits in the cross-objection is 
rejected ‘as not pressed. with option to the 
plaintiff to claim the same. if advised, in 
accordance with law in a properly. 
stituted suit. 


22. The result-is that iie appeal partly - 


succeeds and the plaintiff’s suit is decreed 
in part to the extent indicated- above. 


Subject to the observations made above, - 


the cross-objection filed on behalf of the 
appellants ıs also dismissed. In the facts 
and circumstances of this case there will 


.be no order as to costs and. the parties 


are directed to bear théir own costs all 
throughout. The judgment and decree of 

the trial court are modified accordingly. 
HARI LAL AGRAWAL, J. :— I- agree. 
Appeal partly allowed, 
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Ambika Devi and others, . Appellants v 
Balmakund. Pandey and others, Respon- 
dents. . 

A. F. O. D. No. 340 of 1967, D/- 
1980.* 

(A) Evidence Act (1 of 1872), s. 18 = 
Admission — Several persons interested in 
subject-matter of suit — Admission by 
one of them — Effect, 


*From decision of. Badri Nath Sahay, Sub. 
J. 2nd Court, Arrah, ‘D/- 20-7-1967. 
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cree for recovery of possession even in. 


corn- 


Pandey had four sons namely, 
' Pandey, Lal Bahari Pandey, Sheo Tahal 
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‘An admission must ‘be.a clear and un- 
ambiguous statement, The value of admis- 


- sions must depend upon the circumstances 
' in which they are made. and possible 


motives for incorrect statements by in- 
terested persons-should not be ignored. 
Where several persons are jointly inter- 
ested in the subject-matter of the -suit 
the general rule is that the admission of 
any one of these persons is receivable 
against himself and fellows, whether they 
be all jointly suing or sued or whether an 
action be brought in favour of or against 
one or more of them separately, provided 
the . admission .relates to . the- subject- 
matter. in dispute, and be made by the 
declarant .in his character of ‘a person 
jointly interested with the party against 
whom the evidence is tendered. 
(Para 9) 
(B) Hindu ew — Joint family pro- 
perty — Partition — Suit for — Partition 
alleged and proved by defendants — Pre- 
sumption — Burden of proof. 


Where the defendant has succeeded in 
proving the partition, as alleged by them, 
the presumption would be. that all the 
properties of the joint family were divid- 
ed and a person alleging that the joint 
family property, in the exclusive posses- 
sion of one of the members after the par- 
tition, is joint and is liable to be parti- 
tioned, has to prove his case which the 
plaintiffs have signally failed to prove in- 
the instant case. (Para 21) 


R. S. Chatterji Devendra Prasad 
Sharma and Ramanugrah Prasad Singh, 
“for Appellants; Tara Kant Jha and Ram 
Suresh Roy, for Respondents. 


SINHA,.J.:— This is an appeal by de- 
fendants Ist Party against the decision of 
learned Subordinate Judge, Arrah deeree- 
ing Title Suit No. 30 of 1963, instituted 
by the plaintiffs-respondents for partition 
of the properties described in the four 
Schedules to the plaint after declaration 
of title over the properties covered by 
two of the four schedules, namely, Sche- 
dules 3 and 4 to the plaint, 


2. : The plaintiffs and defendants Ist 
party, defendant No. 8 being the: daughter~ 
in-law of one of the defendants Ist .party, 
hail.from a common ancestor, namely, 
Debi. Charan Pandey. The genealogy. as 
given in the plaint, was not disputed be- 
fore this Court. It would, therefore 
suffice to say that one Debi Charan 
Sohbat 


Pandey and Naubat Pandey. Plaintiff 
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No. 1, Balmakund Pandey undisputedly, 
having alias name of Mukund Pandey, is 
the grandson of Lal Behari Pandey. 
Lakshmi Pandey (Plaintiff No. 2), Rajesh- 
wari Kuer (Plaintiff No. 3), Bhim Pandey 
(Plaintiff No. 4), Shri Ram Pandey (Plain- 
tiff No. 5), Sidhnath Pandey (Plaintiff 
No. 6), Most. Jatia (Plaintiff No. 7) repre- 
sent the branch of Sheo Tahal Pandey. 
Naubat Pandey had three sons, namely, 
Rajkumar Pandey, Ram Nandan Pandey 
and Mahesh Pandey alias Ram Das Pande. 
Mahesh Pandey, initially plaintiff No. 8, 
is dead. Rajpati Pandey (Plaintiff No. 9) 
is son and Most. Phuléshwari Kuer (Plain- 
tiff No. 10) is the daughter-in-law of 
Mahesh Pandey. Chandra Shekhar Pandey 
(defendant No. 1), Anrath Pandey (defen- 
dant No. 2), Subadar Pandey (defendant 
No. 3), since dead, and Raghunath Pandey 
(defendant No. 4) are the four sons of 
Rajkumar Pandey i. e. they are grandsons 
of Naubat Pandey and Raj Narain Pandey 
alias Budhan Pandey (defendant No. 5), 
Chandraman Pandey (defendant No. 6) 
and Ram Ekbal Pandey (defendant No. 7) 
are the sons of Chandra Shekhar Pandey. 
3. There are four items of properties 
in Schedule 1. Two of the items relate to 
lands of Mouza Chak Khan Pukur (Touzi 
No. 1447) and Mouza Kulia Degi (Touzi 
No. 1448) situate within 24 Paragana in 
the West Bangal which will be referred to 
hereinafter as the Bengal properties. Item 
No. 3 of Sch. 1 are lands of Khata No. 19 
Of Mouza Dulahpur-Nayazipur bearing 
Touzi No. 1358 and item No. 4 are lands 
of Mouza Rajpur Dhusri Dhari bearing 
Touzi No. 1347, both of which are situate 
in the erstwhile district.of Shahabad now 
Bhojpur. The properties of Sch. 2 con- 
sist of several items of lands given in 
Rehan by outsiders to the parties. the 
Rehan deed having been executed in the 
name of plaintiff No. 1 (Balmakund 
Pandey), defendant No. 5 (Budhan 
Pandey), plaintiff No. 9 (Rajpati Pandey), 
defendant No. 1 (Chandra Shekhar 
Pandey, since dead), defendant No. 2 
(Anrath Pandey) and defendant No. 5, 
(Budhan Pandey). The properties of Sch. 3 
relate to Khata No. 39 (34/1) having an 
area of 4.19 acres and are situate in Mouza 
Dhusri Dhari. The properties of Sch 4 
are again Rehan lands of Mouza Dhusri 
Dhari in the erstwhile district of Shahabad 
which Rehan deed stands in the name of 
defendant No. 8. - 
_ 4. The learned counsel for the parties 
were at one that the plaintiffs shall be out 
of Court in case the story of partition, as 
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set up by defendants Ist party, is upheld. 
The contentions raised being of limited 
nature, it is not necessary to set out de- 
tailed facts of the case at this stage and 
it would suffice to say that the plaintiffs 
alleged that the differences between the 
parties having ‘aggravated in the year 
1961, the instant title suit having been 
instituted on 18-6-1963, the parties sepa- 
rated in mess and partitioned all their 
movable ‘properties but the ‘immovable 
properties contained in the four sche- 
dules, which were said to be joint family 
properties and in respect of which the 
plaintiffs claimed unity of title and pos- 
session, were left joint. While plaintif 
No. 1 and plaintiffs Nos. 2 to 7 each claim- 
ed 1/3rd interest in the properties in dis- 
pute, plaintiffs Nos. 8 to 10 claimed 1/6th 
interest therein thereby leaving 1/6th in- 
terest therein for the defendants Ist 
party. ° i 

5. The properties of Sch. 3 to the 
pisint formed the subject-matter of a 
proceeding under Section 145, Cr. P. C. 
between the parties which was decided 
in favour of defendants Ist party and 
against the plaintiffs thereby leading to 
the alleged dispossession of the plaintiffs 
therefrom on 22-5-1962, the date of deci- 
sion of that proceeding. The properties of 
Sch. 4 to the plaint were acquired in the 
name of a female (defendant No. 8). It 
was for these reasons that the plaintiffs 
sought for partition of the properties of 
Schedules 3 and 4 after declaration of 
title. 

§. Defendants 1 to 7 contested the 
suit by filing one set of written state- 
ment and so did defendant No. 8 by fil- 
ing a different set of written statement. 
The main defence set up by defendants 1 
to 7 was that the four branches of Debi 
Charan Pandey had already separated 
before the cadastral survey and settle- 
ment operation, which, undisputedly, was 
finalised in the year 1912., This partition” 
resulted in disruption of the joint family 
of the parties, their separation in mess, 
ascertainment of their shares in all the 
joint family properties and partition by 
metes and bounds of all the joint family 
properties except the properties of Khata 
No. 19 (item No. 3 of Sch. 1), which con- 
tained lands as also the residential house 
of the parties and which were also sub- 
sequently partitioned. After this partition 
Sohbat Pandey, one of the Sons of Debi 
Charan Pandey, died issueless and the 
lands that had fallen to the ‘share of 
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Sobhat Pandey including his interest: in 
the lands of Khata No. 19 were parti- 
tioned among the remaining three 
branches of Debi Charan Pandey. After 
this partition the’ parties. ceased to have 
“any concern with the properties falling 
into the share of other co-sharers and 
they began to deal with their properties 
treating them as their own as also ac- 
quired lands in their own names. De- 
fendants Ist party and defendant No. 8 


joined hands in. asserting that the pro-- 


perties of Sch: 4 were acquired by de- 
fendant No. 8 after the said partition out 
of her own Khas fund with which neither 
the plaintiffs nor defendants Ist party 
had any concern. 


T. After dealing with the evidence, 
both oral and documentary, the trial 
Court held that the lands of Schs. 1 to 3 


were the joint lands of both the. parties - 


“and that the story of partition as set up 
by defendants Ist party ‘did not seem to 


be correct’. As regards the properties of _ 


Sch. 4, the trial Court held that they were 
acquired by defendant No. 1 from the joint 
family fund and not by defendant No. 8 
out of her separate fund. On these find- 
ings amongst other the plaintiffs’ suit was 
decreed as claimed in the plaint and a 
‘preliminary decree was ordered to be 
prepared. The claim for mesne profits 
was also decreed. 


8. The bone of contention between 
the parties is whether the story of par- 
tition as set up by defendants Ist party is 
correct and in support of his contention 
Shri R. S. Chatterji mainly relied on cer- 
tain documentary evidence. 


¢ 9 Ext. H-1 is the khatian in respect 
of the Bengal properties. The shares ‘of 
the parties in this property , stand speci- 
fied in this Khatian. There is also an en- 
dorsement in this documents that on ac- 
count of partition the possession of 
Mahesh Pandey had not been shown in 
respect of some of the properties. The. 
trial Court discarded this document by 
simply observing that a Khatian cannot 
be regarded as evidence of “partition. 
This may be so but specification of the 
shares of the different branches indicate 
their separation Ext. C-1 series are the 
sale deeds. Where there is no written 
;document for partition and a question 


arises whether there has been a partition _ 


or not, the intention of the parties as to 
separation can only be inferred. from 
their acts. The question is one of the fact 
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to. be. decided with due regard ta the 


executed by Mahesh. Pandey alone 
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cumulative effect of all the facts and. cir- 


“cumstances and primarily the burden of 
` showing that there has been a partition is 


on the person setting it up. As has been 
stated, in para 327 of Mulla’s Hindu Law: 
Thirteenth Edition, at page 380, in case of 
old transactions when -no contemporane- 
ous documents are maintained and when 
most of the active participants in the 
transactions have passed away, though the 


-burden still remains on the person who 


asserts that there was a partition, it is 
permissible to fill up gaps in the evi- 
dence more readily by reasonable in- 
ferences fram the evidence on record than 
in a case where the eivdence is not obli- 
terated or lost by passage of time. 
Ext.C3-1 is a sale deed dated ee 
DY 
which he disposed of his eight annas in- 
terest in some of the Bengal properties by 
stating that the property conveyed under 
the deed had been coming in his rightful 
possession by virtue. of an amicable par- 


‘tition with the co-sharers, who were 


named therein and who included defen- 
dant No. 1 Chandra Shekhar Pandey. It 
is further stated therein that by this sale 
deed he, his sons and sons’ son complete- 
ly.divested themselves of their interest in 
the vended property and that he was 
selling the property in order to acquire 


lands in the district of Shahabad. Mahesh 


Pandey: was identified before the Sub- 
Registrar by plaintiff No. 1, Balmakund 
Pandey. Ext. Cl-1 dated 23-4-1946 is a 
Similar sale deed executed by Mahesh 
Pandey with respect to 2.71 acres of the 


Bengal properties. Ext. C2-1 is. another 


sale deed dated 16-4-1947 executed by 
‘Mahesh Pandey, above named by which 
he disposed of some of the Bengal pro- 
perties after stating,-inter alia, that he had 
raiyati interest in the vended properties 


‘by getting the same amicably partitioned 


with the co-sharers. Ext. C4~-1 dated 5-4- 
1960 is yet another sale deed executed by 
Mahesh Pandey in respect of some of the 
Bengal properties in which after naming 
some of the defendants Ist, party as co- 
sharers he stated that he had obtained - 
title to the vended property by virtue of 
private partition with the co-sharers- by 
metes and bounds. Ext. C-] and Ext. C5-1 
are the two sale deeds dated 14-1-1968 
and 23-4-1966 executed by plaintiff No. 9, 
son of Mahesh Pandey, and plaintiff No. 1 < 
in in respect. of some. of the. Bengal proper- 


ties. Apart from the statement about par- 
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tition, these sale deeds further show that 
some of the plaintiffs were dealing with 
the Bengal properties. Separately treating 
the vended. properties as their exclusive 
properties. The genuineness or validity of 


all these sale deeds is not open to doubt. 


nor any. such challenge was put forward 


in course of argument by Shri Tara Kant - 


Jha. In para 87 of the judgment, the trial 
Court did not: attach importance to the 
statements made in and the separate deal- 
ings evidence by the sale deeds by. ob- 
serving that the plaintiffs’. case was-that 
these sales took place ‘because. the lands 
_ stood in the name of the seller which was 

not’ inconsistent with the’ story of joint 
‘ownership and joint : possession’ and that 
the plaintiffs’ story about wrong recital 
about partition in some of the sale deeds 
appeared to be correct because the evl- 
‘dence discussed by him showed that the 
family continued to be joint: till the year 
“1961. There is no satisfactory and reliable 


evidence on behalf of ‘the plaintiffs : in 


support’ of the plaintiffs’ ‘case, as referred 
to in para 87 of the judgment ofithe trial 
Court. To: escape the effect of admission 
-about private ‘partition by metes and 
bounds in some of the sale deeds.’ P. W. 11 
and P. W. 16, both of whom are plaintiffs, 
stated that the statements were wrongly 


made and that it was defendant No. 1 who. 


had. got those sale deeds scribed, he being 
the karta of the joint family. This self- 
serving statement of these two witnesses is 
unfit for reliance. No earthly reason was 
pointed: out in course of argument by Shri 
Tara Kant Jha as to why such -wrong 
statement should ` havé been made there. 
Ext. J-l is the deposition of P. W. 16. in 
Title Suit No. 22 of 1949 which was made 
on 18th August, 1954 in which he. stated 
that Chandra Shekhar Pandey was not on 
good terms with them and that he was 'not 
the Malik of the family. Rather, he stated 


that Mahesh Pandey was the Mallik and 


Karta’ since his Hosh*, he having given 


his age in the deposition’ (Ext. J-1) as: 55. 


years. When the attention of P. W. 16 was 
drawn to the statements made in Ext. J-1 
he came forward with an explanation that 
he had so stated at the instance of Chandra 
Shekhar Pandey but in the next breath, 
he stated that what he had stated there 
-was correct, Shri Tara Kant Jha,' however, 
contended that the above admission made 
. by Mahesh Pandey in these'sale deeds 
cannot be binding on the other plaintiffs 


i though it may be binding on ee 





*to. come of age. 
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sible motives for incorrect statement by| ` 


‘one of these persons is receivable against 


-one or more of them separately, provided 


‘name of plaintiff No: 1. Ext. A-i 


A.L R. 
No. 9. Certain principles as regards the’ 
effect of admission, have to be borne in 
mind. An admission must be a- clear and 
unambiguous statement. The value of ad-|- 
missions must depend upon the circum- 
stances in which they are made and pos- 















interested persons should not be ignored.| 
Where several persons are jointly interest- 

ed in the subject-matter of the suit, the 
general rule is: that the admission of any 


himself and follows, whether they be all 
jointly. suing or sued -or whether an ac-| 
tion be brought.in favour of or agai 


the admissions relate to the ‘subject-mat- 
ter.in dispute, and be made by the de- 
clarant in his character of a person jointly 
interested -with the party against whom 
the evidence is tendered. Whether the. 
clear admission made by Mahesh Pandey, 
in some.of the sale deeds about partition 
by metes and bounds at a time when 
there was no dispute or difference be- 
tween the. parties would be. _ finding on 


all the plaintiffs is not of prime con- 


sideration. Since all the plaintiffs are 
sailing in the same boat and are- jointly _ 
interested with Mahesh Pandey and. after 
his death with his son, a co-plaintiff, 


-these admissions would be relevant facts 


for consideration of the issue involved as 
would create a strong circumstance in fav- — 
our of the .case of the defendants Ist 
Party of which they can take advantage. 
These apart, these sale deeds obviously 
show that some of the plaintiffs were 
dealing with the Bengal properties since 
long separately treating the particular 
property sold by them as their exclusive 
property to.the exclusion of the other co- 
sharers which would again be a circum- 
stance against the story of jointness set . 


: up by the plaintiffs- in the plaint. - 


10.. Ext. B-1 series are - the ` rehan 
deeds and rehan bechnama ‘executed in 
the name of some of the plaintiffs and 
defendants Ist party in the years varying . 
from 1943 to 1961, the genuineness of 
which is undisputed. - These deeds - show 
that the. parties have’ been - ‘acquiring 
properties separately in- their names sincè 
long. The. endorsements Ext. A-1 and 
Al-I on Exts. B-l and B1-I each dated) . 
6-7-1961 deserve special significance. 
The consideration money of' Ext. Bi-I 
was Rs. 900/-. It was executed in the 
shows 
that plaintiff No. 1 and plaintiff No. 9 re- 
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turned the original deed’ of--rehannama ferred jointness between the parties from 
on receipt of Rs. 900/-. ‘Ext. Al-I also the mere. production of the rent receipts 
shows that plaintiff No. 1 alone received _by the plaintiffs standing in the name ‘of 
back the. consideration money | of Ext. defendant No. 1 without taking into con- 
B1-L Ext. G-] is-a hand-note'executed by: sideration ' the explanation’: offered by 
@Padum Thakur in favour. of plaintiff” D. W. 5 in para 42 of his deposition that 
No. 1 on 13-6-1954. In.1956 this Padum’ before differences grew up between the 
= Thakur gave certain ‘lands to Budhan parties one party used to obtain papers 
Pandey (defendant No. 5). and, undis- in custody of-the other party which is 
putedly, kept a part of the „consideration not an unusual featuré on case of agnatic 
money in reserve for paying the dues of relations as also the statement of P. W. 11 
the hand-note (Ext. G-1). Ext. F-1 shows in-para 41 of his deposition. Without deal- 
that plaintiff - No. 1 got the money due ing with the ‘contents of the post-cards 
under this hand-note’ from defendant Ext. 3 series the trial Court observed 
No. 5. The plaintiffs alleged separation in that they gave ‘definite impression’ of the 
mess as also.: complete partition of all fact-that both the parties were joint and 
moveable : properties in the year 1961 had common purpose of managing the 
stating further that.the immoveable pro- properties of Bengal and Shahabad joint- 
perties remained joint. Defendants. Ist ly-after due consultations. While some of 
party set up a case of complete partition the parties were residing in Bengal, the 
some time: before the cadastral survey. others were in the district of Shahabad. 
ain such circumstances acquisition made. In such circumstances, any -correspond- 
by the different branches in their separate ence between the parties or even consul- 
names and the transaction between the tations regarding cultivation etc. cannot 
parties, inter se, though not’ conclusive furnish. any scope for ‘definite impression’ 
proof of partition would be strong cir- of jointness as- wrongly assumed by the 
cumstances indicating partition. The trial. lower Court. It is true that the appellants 
Court was, therefore, in error in not at-. failed to include these post-cards in the 
taching.so much value to these ` docu- brief but if the trial Court without going 
ments, vide para 88 of the judgment. ` into the details of these post-cards gained 
u z l some impression, this. cannot adversely 
a A oe reteno ania nave eee affect the case of the appellant. Ext. 4 
pts (Ext. D-1 series) most of the Chaukid ts, Ae 

which relate to the lands of schedule 3. Suen ai an ia ye ates 
They stand in ‘the name of defendant of which standing in the name ó acon 


Shekher Pandey were issued by the au- 
. No. 1 and relate to the period varying 
from 1944 to 1964. Some. of these rent: thorities concerned in Bihar and some of 


them ‘standiig in the name of Mahesh 
receipts are in respect of Bengal proper- 
ties and they stand separately in the Pandey were issued by the authorities 


ed in Bengal. Two rent -receipts 
name of.deféndant No. 1, Mahesh Pandey, “oO0eT® 
father of Plaintiff No. 9, and Subedar (Exts. F-1 and F1-I) have also been filed 


bv the defendants which were granted by 

Pandey son of : ge : 
nendes son of defendant No. 3. I shall the authorities in Bengal in the name of 
filed by the defendants marked Exts. F-1 Chandra Shekhar Pandey. While observ- 
and F-1/1 as also Ext. I-l series, orders -ing that Ext. F series would not help 
in connection with the 145 Cr. P. C. pro-. the: case, of the defendants, the trial Court 
ceeding, at the appropriate place. j observed that, Ext. 4 series proved the 
‘ ae i .- plaintiffs case ‘that since Mahesh Pandey 
12. A large number ‘of documents was managing the Bengal lands,’ his 
were also filed on behalf of the respon- "ame was“ entered into the Chaukidari 
dents but since the learned counsel for. receipts .issued by the Bengal authorities. 
the plaintiffs-respondents relied‘only’ on ‘This is an incorrect approach adopted py 

some of them, I shall deal with them one ‘the-lower Court. 

by one. Ext. 1 series are the rent receipts, 13. Undisputedly, there are’ ‘two plots 
some of which stand in the name of of land in Mouza Niyazipur appertaining 
plaintiff No. 2 with respect to 6.23 -deci- to Khata No. 19 (item No. 3 of schedule 1) 
(mals of land of Mouza Dulahpur, which over which cattle hats are held. Exts. 6 to 
undisputedjy are lands other than the. 6B are the counter-foils relating to the 
lands of schedule 3. Some of these rent re- realisation of tolls from the cattle sellers, 
ceipts relate to sch. 3 lands and they stand Ext. 7 is the challan, Ext. 8 is the notice 
in the name of defendant No. 1, Chandra and Ext. 9 is the registration certificate. 
Shekhar Pandey. The trial Court has in- all of whom stand in the name of 


pe 
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Chandra Shekhar Pandey. The -produc- 
tion of these documents standing in the 
name .of Chandra Shekhar Pandey by the 
plaintiffs has led the trial Court to infer 
jointness among the parties without con- 
sidering the statement of D. W. 5 referred 
to above, that one party used to obtain 
documents in custody of the other. The 
contention of Shri Tara Kant Jha was 


that had the parties really partitioned’ 


. the lands of Khata No. 19 each of the 
branches .would have realised tolls sepa- 
rately in their separate names. Consider- 
ing the nature of such lands, in spite of 
pettition, the parties might have thought 
it convenient and profitable to treat the 
same as joint for the purpose of realisa- 
tion of toll. D. W. 5 has stated that the 
realisation used to be made in his name 
as the foils and the counter-foils had 
been got printed in his name but the re- 
ceipts used to be written by different 
persons has_also been stated by “ P. W. 11 
and the realised toll used to be distribut- 
ed according to the Shares. He also suc- 
cessfully stated that parties used to con- 
tribute to him in the payment of tax for 
the same. 


14. Relying on Ext. 12, a copy of the 
affidavit sworn in by Chandra Shekhar 
Pandey in the proceeding under S. 145 
Cr. P. C. as also some of his statements 
in his evidence in the court below and 
recital in the document Ext..C-1, ‘Shri 
Tara Kant Jha contended that there was 


inconsistency in the case of the defendants. 


as to the time of partition. As it some 
times happend in case of a private parti- 


tion not evidenced by any written docu- 


ment which takes place long back it may 
not be possible for a junior member of 
the family to remember the exact date, 
‘month and year of partition. The cadast- 
ral survey operation was finalised in the 
year 1912 when Chandra Shekhar 
Pandey, the oldest among the members 
of the defendants Ist party, was hardly 
about six to seven years of age. No ad- 
verse inference against the story of parti- 
tion can, therefore, reasonably be drawn 
for non-mention of the particular, year ‘of 
the partition in the written statement 
particularly when the time of partition is 
tagged with avery important event, name- 
ly, the cadastral Survey operation. 
Chandra Shekhar Pandey stated in Ext, 12 
- that the parties had been living separate- 
ly ‘since long’ i. e. over 30 years by vir- 
tue of private partition, which according 
to trial Court, contradicted the case of 
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partition. The terms ‘over 30 years’ can- 
not be taken to mean exact 30 years 
Rather, it would mean in a period beyond 
30 years which may include the period 
prior to the cadastral survey operation. 
This apart, the parties came to court with’. 
two cut and dried cases, the plaintiffs 
alleging separation in 1961 and the defen- 
dants alleging partition before the cada- 
stral survey operation. 

15. Coming to the statement of 
D. W. 5 in course of his deposition in the 
court below, the Bengal properties con- 
sisted of several Khatas including Khata 
Nos. 145/174 and 144/173 . consisting of 
Plot Nos. 188 and 187 having an area of 
0.46 decimals and 1 acre respectively. In 
para 14 of his deposition, D. W. 5 stated 
that in these two Khatas only Mahesh 
Pandey and Raj Kumar Pandey got share 


to the extent of eight annas , each 
presumably in the initial parti- 
tion and that the other plaintiffs ` 


had no share therein. He further stated 
that the lands of these two Khatas were 
partitioned among the Malikan presum- 
ably meaning thereby Mahesh Pandey 
and Raj Kumar Pandey in the year 1920 
er 1922 and in this : partition entire land 
of Khata No. 145/174 fell into the share 
of Raj Kumar Pandey and the other 
Khata to the share of Mahesh Pandey. 
He further stated, in para 18 of his de- 
position, that Mahesh Pandey executed a 
sale deed in favour of Sarat Sao and 


Hazari Sao in which he transferred more ` 


land of one plot than what was his share 
and the said Jand was accordingly entered 


‘in one of the survey operations in Bengal, 


there undisputedly being several survey 
operations there. This led to the execu-. 
tion of another sale deed by Mahesh 


_ Pandey in favour of Sarat Sao and Hezari - 


Sao. This stands supported by the recitals 
in the sale deed Ext. Cl-1 executed on 
23-4-1946 and Ext. C4-1 dated 5-4-1960 
in the name of Hazari Sao and Sarat Sao, 
Ext. C4-1 stating, inter alia, that one of 
the plots fell into his share in, amicable 
partition with the co-sharers but, as the 
co~sharers did not- accept this private 
partition a fresh arrangement regarding 
the division of lands conveyed under 
that sale deed was made. It appears that 
there was some confusion between 
Mahesh Pandey and sons of Raj Kumar) 
Pandey over the lands of these two Kha- 
tas in the earlier - partition which ulti- 
mately might have led to the second 
partition of the lands of these two Kha- 


‘tas between Mahesh Pandey and the sons 
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of Raj Kumar Pandey as ‘spoken: of by 
D. W. 5 in para 14 of his deposition 
D. W. 5 deposed in. court in June, 1967 
and had stated his age to be 64 years. 
According to his statement in para 2, the 
earlier partition took place before his 
hosh. This statement- has got to be read 
along with his subsequent statement in 
his very examination-in-chief in para 14, 
referred to above. The statement of 
D. W. 5 in para 51 of his cross-examina- 
tion, was also referred to wherein he 
stated about the partition of the Bengal 
Properties in the time of his father and 
subsequently in the time of his father 
and grand-father. This confusion might 
have arisen on account of the fact that, 
as clearly stated by D. W. 5, the partition 
took place prior to his hosh. 


16. Learned counsel for the respon- 


dents also relied upon on the documents 


<- Exts. 14 and 14 (a) which are copies of 
plaints of Title Suit No. 22 of 1949 and 
Title Suit No. 264 of 1909 respectively as 
also on the certified copy of deposition of 
Raj Kumar Pandey (Ext. 20) in Title 
Suit No. 264 of 1909. Ext. 17 (a) is the 
order-sheet of Title Suit No. 264 of 1909, 
Ext. 16 (a), the certified copy of decree 
of the appeal arising from the suit and 
Ext. 18 and Ext. 16 (b), the judgment 
and decree of the Calcutta High Court 
in Second Appeal arising therefrom. The 
plaintiffs in the plaint Ext. 14 (a) were 
Naubat Pandey, ancestor of the defend- 
ants Ist Party, Lakshmi Pande, plaintiff 
No. 2 and others and the defendants 
were Ram Piyare Pandey son of Jaipal 


Pandey and others and the subject-mat- | 


_ ter of the suit was a deed of rehan ex- 

ecuted by Jaipal Pandey. Ext 20 is a 
certified copy of deposition of Raj Kumar 
Pandey father of defendant Chandra 
Shekhar Pandey in the said suit record- 
ed on the 24th Feb., 1910. In the plaint 
there was a statement that the plaintiffs 
were members of a joint family govern- 
ed by Mitakshara and Raj Kumar Pandey 
also stated in his deposition (Ext. 20) that 
the plaintiffs were all joint: Ordinarily a 
joint family envisages the existence of a 
karta of the joint family. There is no 
mention in this plaint as to who was the 
Karte of the joint family mentioned 

therein although it states about Jaipal 
< Pandey having taken this loan in his 
capacity as karta of the family of the de- 
fendants. A karta of a joint family can 
alone bring a suit in respect of a trans- 
action entered into by the joint. family. 
Here the different. branches of Debi Cha- 
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tiffs and, . as- contended by- Shri R. S. 
Chatterji, learned counsel for the appel- 
tants, all the plaintiffs might have joined 
as such on account of the loan in question 
having been advanced jointly by them 
although there was no joint family. 
D. W. 5 has also stated, in para 25 of his 
deposition, that one Ram Gulam Pandey, 
sister’s” husband of Ramdas Pandey, 
ancestor of some of the plaintiffs used to 
make pairvi in the suit thereby suggest- 
ing that the wrong recital about the joint 
family in this plaint might have been ‘ 
made at his instance. Be that as it may, 
the cadastral survey operation having 
been finalised in the year 1912, it is alsa 
possible that the partition, as alleged by 
the defendants, took place after the filing 
of this plaint and the deposition of Raj 
Kumar Pandey. These apart, in a suit 
for partition, where previous partition is 
alleged and there is no document of any 
such private partition it is the pre- 
ponderance of the evidence that matters. 


4%. Coming to the plaint (Ext, 14), 


this suit was filed by Mahesh Pandey, 
Mukund Pandey, Lakshmi Pandey as 
also the two sons of Raj Kumar Pandey, 
namely, Subedar Pandey and Raghunath 
Pandey, impleaded as defendants 3 and 4 
in the instant suit. Outsiders to the 
family were defendants Ist Party in the 


suit and defendant 2nd Party consisted of 


the three persons, namely, the other two 
sons of Raj Kumar Pandey namely 
Chandra Shekhar Pandey and Anrath 
Pandey as also Raghubir Pandey father 
of plaintiffs Bhim Pandey and Ram 
Pandey. It appears that . defendants Ist 
party had instituted Title Suit No. 20 of 
1939 against defendents. 2nd Party of 
that suit in respect of the ancestral lands 


of Plot No, 439 alleging that this plot had 
fallen to the exclusive share of defend- 


ants 2nd Party by virtue of a private 
partition in their family, in which a de- 


‘cree was passed in favour of the, plain- 


tiffs. Defendants 2nd Party then prefer- 
red an appeal as also second appeal but 
it appears that they lost it and thus the 
decree passed in favour of the plaintiffs ` 
of that suit became final. Title Suit No. 22 
of 1949 was filed by the plaintiffs of that 
suit for a declaration that the decree pass- 
ed in Title Suit No. 20 of 1939 was not 
binding on them and that plot No. 439 is 
the joint property of the plaintiffs and 
defendants 2nd Party, they -being the 
members. of ə joint- family with plaintiff 


f 
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‘No. 1, Mahesh Pandey being the karta of 
the joint family. The decree of the suit 
(Ext. 16) shows that it was dismissed on 
contest with cost. The judgment Ext. 18 
(a) further shows that this suit was con- 
tested only by . defendants Ist Party 
wherein it was héld that there had been 
no partition between the plaintiffs of that 
suit and the defendants 2nd Party and 
that they were still members of the joint 
family.‘ Shri R. S. Chatterji contended 
that the suit having been dismisssed ‘this 
jugdment' cannot operate as res judicata 


` to which contention Shri Tara Kant Jha 


agreed but the latter contended that two 
of the sons of Raj Kumar Pandey being 
the co-plaintiffs of that suit the admission 
‘in the plaint about the joint family will 
be binding on. the defendants Ist Party. 
Though the two sons of Raj Kumar Pan- 
dey, above named, were sailing in the 
same, boat. with Mahesh Pandey and 
Raghubir Pandey, ` father: of plaintiffs 4 
and 5 were sailing in the same boat with- 
defendent Chandra Shekhar’ Pandey in 
that suit, the stand taken by them in the 
instant suit is different. . Ordinarily 
the plaintiffs. and defendants 2nd. party 
of that suit been members of a joint 
family then, they were expected to fight 


with the outsiders to the family jointly 


and there. would have been no occasion 
for some of the. branches. to be arrayed 
as defendants 2nd party. Lastly P. W. 16 
stated, in para 19 of his deposition, that 
whatever was stated in Ext. 14 was at the: 


' instance of (Sikhane se) - Chandra She 
‘khar Pandey. Any admission made in 


such circumstances can have very little 
weight. It appears that the trial: Court. 
without appreciating the circumstances 
mentioned above wrongly relied on Exts. 
14 and 14 (a) as documents which - belied 
the story of partition set up by the det 
fendants. So far as Ext. 20 is concerned, 
Raj Kumar. Pandey simply stated in. Title 


Suit No. 264 of 1909 that they were joint / 
‘the plaintiffs. are all joint’ which cannot ~ 


tantamount to his admission, 
they were all members ‘of the 


that 
joint 


“family as the possibility is that he in- 
tended to mean that the plaintiffs had all 


joint interest in the mortgage bond which 
was the subject-matter -of: that suit. 
Ext. 20 (a), the deposition of Chandra 
Shekhar Pandey in Title Suit No. 12 of 
1929 is also not of much consequence. 
. There Chandra Shekhar Pandey had 
simply stated that Ramdas had died joint 
with him but there is no evidence as to 


when Ramdas died. Secondly, as rightly 
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- and 22 (a)) showing the. specified 


plaintiffs, namely, - 


had . 


A.L R, 


conceded by Shri Tara Kant J ha, the at- 
tention of Chandra . Shekhar Pandey 
(D. W. 5) not having been drawn to the 
statements made in Ext. 20 (a) it: cannot 
carry any weight. The Khatians (Exts. 22 
share 
of the parties cannot also be of much 
assistance to the respondents. : 

18. Except to the ` 
above, the learned counsel for the par- 


ties did not rely on the oral evidence ad- ` 


duced in this case and as such any detail- 


b S 


extent indicated / 


ed discussion of their evidence appears - 


to be unnecessary. However, coming to 
the witnesses for the plaintiffs, it would 
suffice to say that the- evidence of 
P.. Ws. 2, 3, 4. 5, 6, 8, 10 and the two 
P. Ws. 11 and 16, on 
the point of jointhess alleged’ by the 
plaintiffs cannot be regarded as satisfac- 
tory and.reliable.nor most of them appear 
to be competent: to depose on this point. 
This being the position the trial Court 
acted wrongly. in relying, on their evi- 
dence. P. W. 2 and P.-W. 3 were found 
changing their statements in' their cross- 
examination. P. W. 2 appears to have ani- 
mus against defendant Chandra Shekhar 


Pandey. P. W. 3 showed his incompetency. . 


as to the details of Sch...3 ~ lands. 
The evidence of P. W. 4. too 
veals his incompetency and he ap- 
pears to have animus against de- 
fendants Ist party. P. W. 5 was convict- 
ed in a.theft case. The suggestion thrown: 
to him was, though he denied it, that de- 
fendant Chandra Shekhar Pandey had de- 


‘posed against him in that theft case. He 


had also deposed, for the plaintiffs earlier 
and had. worked.as a ploughman of Dudh 
Nath (P. W. 2) for eight to. nine years. 

P. W. 6. on his;own showing, is a plough- 
man of the plaintiffs and he had earlier de- 
posed for, them. His. evidence regarding. 
joint cultivation of some of the lands by. 
the parties is inconsistent with the -case 
set up by the plaintiffs as deposed'to by 
come of the plaintiff witnesses. .P. W. 8 
claimed to. be a relation but ignorance 
about the names of'the issues of the 
family: and the time when they were 
married make his claim of being a rela- 
tion doubtful and it has been suggested to 
him that the relationship alleged by him 
is false. The evidence of P. W. 10 also 
.discloses his incompetency to: depose on 
the point of: jointness. While the plain- 
tiffs are his close relations, defendant 
Chandra Shekhar. Pandey is not so closely 
related to him as Mathura, the father-in- 
law of defendant Chandra Shekhar Pan- 


re 
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dey, on his own. showing is his separated 
uncle. P. Ws.. 11. and 16 being the plain- — 


tiffs their evidence cannot be accepted 
without a grain of salt. A scrutiny of 
their evidence . discloses): their clear 
anxiety to support their.’ own case. 
Exts. F-1 and F1-I clearly ‘belie the state- 
ment of P. W. 11 that regarding Bengal 
properties the’.Chaukidari was” 

only in the. name of ‘Mahesh . Pandey. 

P. W. 16 was found taking recourse to 
memory which indicated. his ° untrust- 

worthiness. While admitting separate 
cultivation by the: parties, P. W. 16 stated 
that the lands that they -cultivated were 
not onè and ‘the: same every. year. No 
satisfactory evidence is forthcoming on 
hehalf of the respondents regarding the 
partition of moveables in the year 1961. 
P. W. 16 did not remember about the 
kind of grain and the quantity that was 
partitioned.: He stated that there. was no 
witness of this partition.’ One Sibdayal 


l Teli, according to him, had weighed the 


grains for partition but he has not. been 
examined. The evidence adducéd on be- 
half of the defendants consist of the, evi- 
dance of D.: W. 1, D. W. 5, D. W. 6 
D. W. 7, D. W. 8 and D: W. 10. D. W.: 1 is 
an interested witness as his own sister 
had been married to defendant Chandra 
Shekhar Pandey. The partition did not 
take place in his presence but he had seen 
separate messing and cultivation of the 
parties. D. W. 5:is one of the defendants 
and his evidence which were referred to 


by the learned counsel. for the respon- 


dents have already been dealt with above. 
He is, no doubt, an interested witness but 
his evidence on the whole appears to be 
more satisfactory and reliable than the 
evidence of P. W. 11 and P. W. 16, 
D. Ws. 6, 7, 8 and 10 no doubt came to de- 
pose without summons, It is also true. that 
there are some infirmities in their evi- 
dence but, on the whole, the oral evidence 
adduced on behalf of the defendants 


when read in the context of unimpeach-. 
able documentary evidence filed on their- 


behalf, which have been ‘referred to 
above, may be regarded as acceptable and 
reliable. “- 


19. On a consideration of all these 
facts and circumstances as also the broad 


probabilities of the case in disagreement | 


with the Court below, I have no hesita- 
tion in holding that the story of partition 
as set up by the defendants is correct 
and the story of separation in the year 
1961, as alleged by the plaintiffs, is unfit 
for acceptance. 
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. 20. -The properties of Sch. 1 to the 
plaint might ‘initially.be ancestral but, 
once they‘ wére partitioned, as -alleged by 
the .defendants, and some of the co- 
sharers- disposed of the lands of their 
share in the Bengal: properties, the ques- 
gion of re-partition of these properties 
cannot arise. The - properties of sch. 2, as 
gtated above, consist.of lands given in re- 
han in the names of different parties un- 
disputedly they are. acquisitions after the 


- partition. alleged by the defendants. If 


these properties were acquired by the 
parties separately in their names after 
the. partition proved . by the -. defendants 
they cannot be liable to be partitioned. 
21. :- Coming to.the properties of Sch. 3, 
they were the subject-matter of a pro- 
ceeding under S. 145 Cr.. P. C. between 
the: parties. The evidence adduced indi- 
cates that these properties were obtain- 
ed in a suit for foreclosure. The case set 
up by defendants Ist- party, in para 26 of 
‘the written statement, was that they were 
their Khas properties-and they were com- 
ing in their possession since long and the 
plaintiffs had no concern with the same. 
The stand taken by Chandra Shekhar Pan- 
dey in the S. 145 Cr. P. C. proceeding vide 
Ext. H-I, the judgment of that proceed- 
ing, was that this land had come to the 
Share of defendants 1st party exclusively 
and they were paying rent for the same 
all along and obtaining rent receipts for 
the same, While some of the plaintiffs 
who were. second party claimed to be in 
joint possession of this land, the defend- 
ants Ist party claimed exclusive posses- 
sion thereon. By. order dated 28-5-1982, 
the story of joint possession was negativ- 
ed and the. defendants 1st party were 
declared to be in possession thereof. 
Ext. I-1 is is a certified copy of the criminal 
revision -preferred by the plaintiffs 
against the order of S. 145 Cr. P. C. pro- 
ceeding which shows that the criminal 
revision wag dismissed, The rent receipts 
filed on behalf of both the parties show ` 
that in the serishta of the landlord this 
‘land stood recorded all along in the name 
of defendant Chandra Shekhar Pandey 
and it was he who was paying the rent 
thereof. The plaintiffs put forward a case 
that they were in joint possession of this 
property but they -were — dispossessed 
therefrom after the’ said- order though 
they have not adduced any evidence as 
to the actual date or month or: year or 
even the manner of ‘dispossession. The 
oral evidence of joint possession over 


this land adduced by the plaintiffs is un- 
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acceptable. P. W. 2 has no concern with 
the land nor the rent for this land was 
ever paid in his presence. P. W. 3 was 
unable to say the number of Topras 
comprising this land. P. W. 4 was unable 
to say the plot number or khata number 
of- this land. P. W. 5 appeared to be 
anxious to support the case of the plain- 
tiffs. He stated that Chandra Shekhar 
Pandey was the Malik since the last 30 to 
36 years although plaintif Balmakund 
Pandey deposed in Title Suit No. 22 of 
1949 vide his deposition Ext. J-1 that 
Chandra Shekhar Pandey was not the 
Malik of his family. The interestedness 
and unreliability of P. W. 6 has already 
been discussed above. P. W. 9 claimed to 
be bataidar of a portion of this land but 
he was unable to say the area of the.big- 
gest or the smallest Topra. He has no 
paper of this batai cultivation. The other 
two witnesses on this point are P. Ws. 11 
and 16 whose evidence cannot be regard- 
ed as satisfactory. D. W. 5 in his evidence 
claimed this property as his exclusive 
one and D. W. 6 stated that they 
are in cultivating possession of defendant 
Chandra Shekhar Pandey and that the 
plaintiffs had never cultivated it. The 
evidence of D. W. 7, D. W. 8 and D. W. 10, 
who claimed to have their own’ lands 
nearby, is to the same effect as that of 
D. W. 6. Thus the oral evidence adduced 
on behalf of the defendants support the 
exclusive possession of defendants Ist 
party over this land since long to the 
entire exclusion of the plaintiffs. It is 
true that, in the-recent survey and settle- 
ment operation, these lands were jointly 
recarded in the names of the parties after 
rejecting the objection raised by defend- 
ant Chandra Shekhar Pandey vide the 
certified copy of the order Ext. 17B but 
the main ground on which.this appears to 
have been done is a finding: of the survey 
authorities that both the parties have got 
right and title in this land which, as right- 
ly contented by Shri R. S, Chatterji, was 
beyond the scope for decision by, survey 
authorities. It is also true that the stand 
taken in the past by defendants Ist 
party as to the manner of acquisition of 
this land was inconsistent but it is estab- 
lished beyond all shadow of doubt that 
they are coming in possession over the 
same to the entire exclusion of the plain- 
tiffs since long on paying the rent for the 
same. The defendant ist party as. held 
above, has succeeded in proving the 
partition, as alleged by them. This being 
so, the presumption would be that all the 
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properties of the joint family were divid- 
ed.and a person alleging that the joint 
family property, in the exclusive posses- 
sion of one of the members after the 
partition, is joint and is liable to be 
partitioned, has to prove his case which 
the plaintiffs have signally failed to prove. 
Even assuming that initially the proper- 
ties of sch. 3 belonged to the joint family, 
defendants ist party being in exclusive 
possession and enjoyment of the same 
for more than 12 years prior to . the in- 
stitution of the suit openly, adversely and 
to the knowledge of all, as rightly con- 
tended by Shri R. S. Chatterji, 
well claim to have acquired exclusive 
title to the same after proving the story 
of partition, which stands proved. 


22. Coming to the properties of sch. 4, 
obviously they were acquired by frehan 
deeds executed in the name of defendant 
No. 8 in the year 1961 long after the parti- 
tion, alleged and proved by the defendants 
lst party and this being the position it 
cannot be made liable for partition and it 
is unnecessary to consider whether the 
joint family as it existed prior to parti- 
tion, possessed sufficient nucleus which 
might have contributed to the acquisition 
of these properties or whether in fact de- 
fendant No. 8 had purchased the same out 
of her own khas fund. In addition to the 
relief for partition, the plaintiffs also 
claimed decree for mesne profits in re- 
spect of the lands of schs. 3 and 4. It 
would suffice to say that, in view of the 
finding recorded above, the plaintiffs can- 
not be entitled to any decree for mesne 
profits. l 


23. The result is that the appeal ‘is 
allowed, the judgment and decree of the 
court below are set aside and the . suit 
instituted by the plaintiffs is dismissed. 
There will however, be no order as to 
costs and the parties shall bear their own 
costs throughout. 


HARI LAL AGRAWAL, J. :— I agree. 
| Appeal allowed. 
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Jugal Kishore Singh, Appellant v. Mst. 


Lakshmi Kumari and others, Respondents. 
A. F. A. D. No. 504 of 1972, D/- 2-2- 

1980.* o 

. Civil P. C. (5 of 1908), S. 47 and O. 21, 

R. 92 (3) — Bar of suit relating to execu- 


tion of decree — Decree for eviction and - 


arrears of rent Decree executed 
against property of intervenor in that 
eviction suit — Intervenor’s separate suit 
for declaration of title, confirmation of 
possession and permanent injunction 
against decree-holder — Maintainability. 
(Limitation Act (1963), Arts. 127 and 137). 

When in a suit for eviction and arrears 
of rent, relief is claimed only against the 
first defendant and not against the inter- 
venor therein, it is clear the ` intervenor 


— 


« is not liable under the decree passed in 


that suit. When in execution of such de- 
cree the intervenor’s property is sold, the 
sale is in excess of the decree and is hence 


' void. ATR 1956 SC 87, Followed. 


(Para 13) 

When the intervenor files a suit for 
declaration of title, confirmation of pos- 
Session and permanent injunction against 
the decree-holder, no question of res 


judicata arises, since the question of ex- . 


ecutability of the decree which could 
have been taken by the intervenor in the 
execution of the decree could not be 
taken, the execution:sale having been 
held without notice to the intervenor. 
(Para 14) 


Order 21, R. 92 (3) only bars a suit for 


« setting aside the orders passed under 


that rule and not all suits. It contem- 
plates only a voidable sale. (Para 12) 


The intervenor’s suit raises questions 
with regard to liability under the decree 
and this relates to execution, discharge 
and satisfaction of the decree. When the 
execution sale is impugned as not: war- 
ranted by the decree that question aris- 
ing between the parties to the decree 
could be agitated only in an application 
under Section 47 and not in a separate 
suit. : 4 

The intervenor having been a party to 
the suit of the decree-holder, the condi- 


< tions of S. 47 are satisfied. Whether the 





*From decision of Lala Radha Kumar 
Sinha, Addl. Sub. J., Patna, D/- 25-9- 
1972, To 


HX/KX/D809/80/ JRM. 
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aside. Mere declaration of the 
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decree was completely satisfied and. 
therefore the executing court became 
functus officio is by itself a matter relat- 
‘ing to-execution, discharge and satisfac- 
tion of the decree. Thus the intervenor’s 
suit is barred by S. 47. AIR 1961 SC 272, 
Followed. - ( Paras 15 and 16) 


Yet, in view of the discretion vested by 
S. 47, the plaint in the intervenor’s suit 
may be treated as an application under 
Section 47 previded it was not barred by 
limitation on the date of its filing and 
the court was competent to execute the 
decree, Art. 127 Limitation Act is confin- 
ed to voidable sales only. Since the ex- 
ecution sale in question is void, Art. 127 
does not apply. In a void sale, the date 
of sale vanishes as the starting point of 
limitation, since the sale has no existence 
in law and does not require to be set 
sale as 
void is enough. Hence the proper provi- 
sion is Art. 137 Limitation Act. The plaint 
having been filed well within three years 
of the sale no question of limitation 
arises, ` (Para 17) 

When the intervenor’s suit has been 
filed in the Munsif’s court and the decree 
also was executed by the same court, the 
question of jurisdiction does not arise. 

(Para 18) 


- Though no prayer for conversion of 
the suit into a proceeding under S. 47 has 
been made, such a case is pre-eminently 
suited to exercise the power under Sec- 
tion 47 to convert the suit into a proceed- 
ing. Symbolical delivery of possession of 
the sold properties supports the case of 
the intervenor to be in possession. The 


‘sale being void, intervenor is entitled to 


“continue in possession and the decree- 
holder is not entitled to interefere with 
it. . (Para 19) 
. Cases Referred: Chronological Paras. 
AIR 1961 SC 272 ~ 16 
AIR 1956 SC 87 13, -15 


Krishna Prakash Sinha, Sr. ` Advocate, 
S. K. Varma and H. S. Sukla, for Appel- 
lant; Mundrika Prasad Sinha, Sr. Advo- 
cate and Shailesh Kumar Sinha, for Res- 
pondents. . ' 

U. C. SHARMA, J.:— This is the de- 
fendant’s appeal against the concurrent 
judgments and decree of the courts be- 
low arising out of a suit for declaration 
of title, confirmation of possession and 
for permanent injunction restraining de- 
fendant No. 1, from interfering with the 
plaintiff's possession with regard to ‘an 
area of land measuring 1 Bigha, 16- 
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Kathas 15 dhurs situate in village Jura, 
P. S. Digha in the suburb of the ‘town of 
Patna on the adjudication that the sale 


held on 21- 1- 1963, was void and inopera- 


tive. 


2.. The undisputed facts are that defen- 
_ dant No. 1, Jugal Kishore Singh had 
brought a suit being Title Suit No. 69/47 
against one Raghtnandan Chain, who is 
defendant No. 2 in this case, in the Court 
of Munsif, 3rd Court, Patna, for declara- 
tion of title and recovery of possession 
after evicting Raghunandan Chain from 
the house standing on Plot No. 200 . and 
Khata No. 120 of village Jujra and for 
recovery of ‘arrears of.rent and mesne 
profit on the allegations that Raghunan- 
dan Chain was holding the building as a 
tenant under him on a monthly rental of 
Rs. 18/-. In that suit Toni Mahton, who 
was the original plaintiff in this case, had 
intervened ‘on the allegation that he be- 
ing the heir of the recorded tenant with 
respect. to the disputed property of that 
suit, had title to the same. The suit was 


dismissed by the trial Court but on ap- ` 


peal by the present defendant No. i, Jugal 
Kishore Singh, in Title Appeal No. 237 of 
1959, the suit was decreed on 22-3-1961. 


cross ‘objection which was dismissed. 


3. The decree holder Jugal Kishore 
Singh levied execution in Execution Case 
No. 177 of 1961 and got the property, of 
Toni Mahton, the present plaintiff sold on 
21-1-1963.. 


4. The case of thé plaintift “ent 
Mahton is that the appellate Court passed 
a decree for eviction of Raghunandan 
Chain from the house and for arrears of 
rent and costs and not against him and 
hence there was no liability on him to 
pay the rent and cost and, therefore, he 
was not liable under the decree to pay the 
decretal dues. Execution should have 
been levied against Raghunandan’. Chain 
alone for realising the decretal dues and 


the property of Toni Mahton was not 


liable to sale. It was alleged that no 
notice under Order 21, Rule 22 of the 
Code. of Civil: Procedure was served on 
him: nor any. notice of attachment, sale 
proclamation or writ of delivery of pos- 
session were ever served on the plaintiff 
or effected on the spot and the plaintiff 
had no knowledge of the execution. . 


“It was ‘also alleged that defendant 
‘No: 1 (decree holder) knowingly and with 
ulterior motive got the land and the house 
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of the present plaintiff. fraudulently sold. 
It was stated that the property worth 
Rs. 75,000/- and. his house worth not less 
than’ Bs, 15,000/-- were fraudulently ‘got 
sold for Rs. 1100/- and odd only. The 
case of the plaintiff further is that he 
came to know of the fraud for the first 
time on 7-9-1963. He asserted that he is 
continuing in possession of his properties 
in ‘spite of the so-called delivery of posses- 
sion but since a cloud has been cast. upon 
his title, he has filed the present suit for 
the relief mentioned above. '- 


_ §. The plaintiff Toni Mahton and de- 
fendant No. 2, Raghunandan Chain died 
during the pendency of the suit and their 
heirs have been substituted. Ram Jiwan 


Prasad, who was substituted in place of - 


Toni Mahton also appears to’ have died 
leaving behind heirs who are all respon- 
dents i in the appeal. 


18. The suit was contested by Jugal 
Kishore Singh who pleaded, inter alia, 
that the suit was not maintainable and 


- was barred by limitation as ‘well as by 


the provisions of Section 47 and’ O. 21, 
Rule 92 of the Code of Civil Procedure. 
His case is that Title Appeal No. 237 of 


- 1959 was allowed in his favour and as 
In that appeal Toni Mahton had filed 4 — 


Raghunandan Chain and the cross objec- 
tor Toni Mahton had jointly denied ‘his 
title, they were jointly liable under the 
decree and the decretal dues could be 
realised from any of them and the ex- 
ecuting Court had every right to get the 
property of Toni Mahton sold. The plain- 
tiffs case about non-service of various 
notices in.the execution was denied and 
it was asserted that Toni Mahton had full 


knowledge of the execution. and he having * 


not raised objection in the execution, was 
not entitled to agitate the matter by a 
separate suit. It was also stated that 
there was no question of under valuation 
of -the property -and all steps-in the ex- 
ecution were taken in the proper and 
legal manner. 


7. Both the parties addisced evidence . 
in support of their respective cases. and 
on consideration of the same, the learned 
execution Munsif, who tried the suit, held 
by his judgment and decree dated 30-3- 
1968. That the suit was maintainable and 
was not barred under any of the provi- . 
sion. of law and that the plaintiff -was 
continuing in possession of the disputed 
property. as a rightful owner. It was held 
that’ the sale held in the execution was 


? 


illegal and invalid and was not binding on - 


the plaintiff. The defendant, Jugal 


M 
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Kishore Singh preferred appeal’: which 


was heard by the learned Subordinate. 


Judge, Patna, who by his judgment and’ 
decree dated 25-9-1972 affirmed the find- 


ings of the trial Court and dismissed the 


X appeal. It was held that the plaintiff was 


not liable under the decree of the pre- 
vious suit and there was no question- of 
joint liability. The defendant being ag~. 


grieved by the said judgment and decree 
preferred ‘this Second Appeal. It ‘was 


placed for hearing before Hon’ble Single 


Judge, who, after hearing the parties, 
ordered this appeal to be . placed -for 
hearing before a Division Bench. Accord- 
ingly, this appeal has come poe us for 
hearing. 


8. Mr. Krishna Prakash Sinha, learn- 
ed counsel appearing for the appellant, 
contended that the plaintiff's suit was 
barred by Section 47 and O. 21, R. 92 of 
< the Code of Civil Procedure and the sale 
being voidable and not void, this suit was 
barred by limitation under Article 166 of 
the Limitation Act. It was next contend- 
ed that though: the plaintiff alleged. 
fraud, he did not allege, in the pleading 
or in the evidence, the date of knowledge 


which was essential. He filed an applica- 


tion for adducing additional evidence 
which shall be considered later. On these 


grounds it was urged that the plaintiff's 


suit was fit to be dismissed. 


9. The learned counsel appearing for 
the respondents, on the other hand, con- 
tended that the plaintiff Toni Mahton 
was not liable under the terms: of the de- 
cree in the previous suit to pay the de- 
cretal dues and, therefore, the sale of his 
property in execution of such decree was 
void. It was pointed out that the previous 
‘suit was against Raghunandan Chain for 
his eviction from the house and for ar- 
rears of rent and Toni Mahton being not 
a tenant, there was no question of joint 
decree being passed against him. It was 
urged that all the processes in the ex- 
ecution having been fraudulently sup- 
pressed, Toni Mahton had no. knowledge 
of the execution and, therefore, he could 
not approach the- Executing Court arid 

that the execution is over he has no 
alternative but to file the present suit, 
for declaration and consequential reliefs. 


10. The concurrent findings of the 
Courts below are that notice under O, ‘21, 
Rule 22. C. P. C. was not served on Toni 
Mahton in the execution of the previous 
decree nor was attachment or sale pro- 
clamation or delivery of possession duly 


Jugal Kishore Singh v. Lakshmi Kumari 


Pat. 123, 


effected.: It was also found that Toni 
Mahton was still continuing in possession’ 
of' the disputed land and house situate 
over it. The suit property was so grossly 
under‘ valued that it was shocking to the 
conscience and that the defendant appel- 


‘lant practised fraud upon the Court. 


These findings have been arrived at by 
the Court below after proper considera- 
tion of the ‘evidence on the record. No 
legal infirmities could be pointed out in 
those findings. Since those are findings of 
facts, this Court in Second Appeal was 


not entitled to interfere with them. The 


learned counsel for the appellant, how- 
ever, contended that the effect of the 


- above findings is that sale held in execu- 
- tion was voidable and not void. 


11. It is well established that the ir- 
regularity or illegality in effecting attach- 
ment or sale proclamation is -merely a 
material irregularity in publishing and 
conducting the sale and renders the sale 
voidable and not void. Similar is the posi- 
tion so far. as fraud in publishing and con- 
ducting the sale is concerned. As regards 
non-service of -notice under O. 21, R. 22, 
C. P. C.: the position before 1947 was that 


- in absence of such notice sale was void 


bnt after amendment O. 21, R. 22, C. P. © 
by the Patna High Court, the non-service 
of notice under O. 21, Rule 22. C. P. C. is. 
also considered to be a mere irregularity. 
That .being the position I.am, inclined to 
agree with the contention of the learned 
counsel for the appellant that non-service 
of notice under O. 21, R. 22, attachment 
and sale proclamation or fraud in ,pub- 
lishing -and conducting the: sale _ would 
make it voidable and not void  -- 

12. The learned counsel for the appel- 
lant contended that the irregularities as 
above pointed out may be a good ground ° 
for setting, aside the sale under O. 21, 
R. 90, C. P. C. and the plaintiff who was 
judgment debtor in the execution. case 
having not resorted to that provision no 
Separate suit for that purpose would lie . 
and this suit would be barred under 
O. 21, Rulé 92, C. P. C. The learned coun- 
sel for the respondents in reply to the 
said argument, contended that the suit is. 
not for setting aside the sale or the order 
confirming the sale and his client having 
never applied under Order 21, Rule 90, 
C. P. C. this suit cannot be held to be 
barred under the provision of Rule 92 ‘of 


Order 21. The plain reading: of Rule 92 


makes it: clear. that where no application 
under Rule 89, 90 or 91 is made, or 
where such application is made and dis- 
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allowed, the court shall make an order 
confirming the sale and where such ap- 
plication is made and allowed, the court 
shall set aside the sale and no suit to set 


aside such orders shall be brought by any” 


person against whom such an order is 
made. 


' Thus, what is barred under Order 21, 
Rule 92 is suit for setting aside the ordèrs 
passed under that provision and not all 
suits. Rule 92 contemplates a sale which 
is in law required to be set aside, in other 
words, where a sale is voidable. If the sale 
in this case is voidable, the contention of 
the learned counsel for the appellant is 
correct. But the argument of the learned 
counsel for’ the respondents is that his 
client has not brought the suit for setting 
aside the sale nor for setting aside the 
order confirming the sale. Therefore, 
Order 92 has no application. His argu- 
ment is that the sale in this case is ab- 
solutely void and, therefore, the question 
of its setting aside does not arise. 


13. He submits that the plaintiff, Toni 
Mahton, was not liable under the terms 
of the decree, and, therefore, the execut- 
ing Court had no jurisdiction to`sell his 
property in execution of 
This argument is vehemently opposed by 
the learned counsel for the appellant. Ac- 
cording to him the decree was joint de- 
eree and, therefore, Toni Mahton was 
equally liable and the Executing Court 
was perfectly within its right to put his 
property to sale. The argument thus re- 
lates to the interpretation of the decree. 
The operative portion of the judgment of 
the appellate Court in: Title Appeal 
No. 237/59 (Ext. V (1)) is as follows:— 

“In view of my above findings the ap- 
peal is allowed on contest with costs and 
` pleader fee Rs. 32/- only. The judgment 
and decree of the Court below is set 
aside. The cross objection filed by defen- 
dant respondent No. 4 is dismissed.” 


It appears that after this judgment and 
decree, the present appellant filed a peti- 
tion for amendment of the decree. On 
that petition, the appellate Court record- 
, ed the following order:— 

“It appears that due to accidental omis- 
sion it has not been mentioned in the 
judgment or decree that the appeal has 


been allowed, the suit is decreed and the . 


plaintiff is entitled to get the defendants 
evicted from the house in dispute. As 
this. is purely an accidental omission, I 
allow the prayer for amendment under 
Section 152, C. P, C. and the . necessary 
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such decree. -- 
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amendment as observed above may -be 
made in judgment and decree according- 


After this amendment it was added to the 
operative part of the Judgment after 
what has already been quoted above, 
“The suit is decreed and the plaintiff is 
entitled to get the defendants evicted 
from the house in dispute”. Accordingly, 
the -decree was prepared (Ext. T). The 
relevant portion of the decree is in these 
terms :— 


o psmaii „It is spores that the appeal is 
allowed on contest with costs and pleader‘s 
fee Rs. 32/- only. The Judgment and 
decree of the court below be set aside. 
The cross objection filed by defendant- 
No. 4 is dismissed. The 
suit is decreed and the _ plaintiff is 
entitled to get the defendants evictes 
from the house in dispute............ i 


The court below construed the decree 
and held that the plaintiff, who was inter- 
venor defendant respondent in that suit, 
could not have been called upon to pay 
the decretal dues passed in favour of the 
appellant. Since différent interpretations 
have been put on the decree by the learn- 
ed counsels it has to be construed in the 
light of the facts and circumstances of 
that suit and the findings 
therein. The facts are that the present 
appellant Jugal Kishore Singh, filed a 
suit for declaration of title in respect of a 
decree on plot No. 200, Khata No. 120 
situate in village Jujra and for recovery 
of possession with arrears of rent and 
mesne profit. In that suit he impleaded 
one Raghunandan Chain as defendant 
No. 1 on the allegation that Raghunandan 
Chain was his tenant on a monthly rental” 
of Rs. 18/-. 


Thus the entire relief was claimed by 
Jugal Kishore Singh against Raghunandan 
Chain. Toni Mahton, the plaintiff of this 
suit, intervened on the allegation that he 
was the heir of the recorded tenant with 
respect to the plot in question and, as 
such, he was entitled to the property and 
was in possession. Even after his interven- 
tion the plaint was not amended and no 
relief was claimed against Toni Mahton. 
The suit was dismissed by the Trial 
Court. On appeal it was held that the 


7 


plaintiff had title to the disputed house : 


and, as such, he was -entitled to get 
Raghunandan Chain ejected from the 
house and he was also entitled to get ar- 
rears of rent as claimed by ‘him. In that 
appeal Toni Mahton preferred a cross 


w 
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objection claiming to be heir of the re- 
corded tenant. The trial Court as well 
as the appellate Court held that there was 
no satisfactory evidence either oral or 
documentary to prove that he was the 
heir of recorded tenant and his claim was 
rejected. 


In that ee ‘the plaintiffs suit 
was decreed and cross objection of Toni 
was dismissed and the decree was passed 
as already stated above. It would appear 
from the facts and the findings as stated 
above that the entire claim of Jugal 
Kishore Singh was against Raghunandan 
and the same was decreed by the Appel- 
late Court. It was never the case of Jugal 
Kishore Singh that Toni Mahton was his 
tenant and was liable for the arrears of 
_ rent and therefore, the Court could not 
have nor could be taken to have passed 
a decree for eviction and for arrears of 
rent against Toni. The plain reading of 
the judgment and decree would show 
that Toni Mahton was not made liable 
for the arrears of rent. Then remains the 
question of costs. 


It appears from the Judgment and de- 
cree that the appeal of Jugal Kishore 
Singh was allowed with costs on contest. 
Thereafter, it has -been said that the 
cross objection filed by defendant-respon- 
dent No. 4, i. e. Toni Mahton be dismiss- 
ed. It has not been said that cross objec- 
tion is dismissed with costs. Even after 
the amendment it has not been stated 
that Toni Mahton would be liable for the 
costs. What has been stated after the 
amendment is that “the suit is decreed 
and the plaintiff is entitled to get the 
_ ‘defendants’ evicted from the house in 
` dispute.” The learned counsel for the ap- 
pellant contended that since the “defen- 
dants” were ordered to be evicted from 
the house, ‘it has to be taken. that Toni 
was made liable for the arrears of rent 
- and costs. If I may say so with respect, 
this argument has no substance. The de- 
cree, on the face of it, does not bear him 
out. Under the decree -the defendants 
“were ordered to be evicted from the 
house and as it appears to me, it was 
only to allay the apprehension of the de- 
cree holder Jugal Kishore Singh that 
Toni Mahton, having claimed to be in 
possession of the property in dispute, 
might put obstruction in his getting de- 
livered of possession. From that it - does 
not follow that Toni Mahton was also 
made liable for the arrears of rent and 
costs which: was not. specifically claimed 


Jugal. Kishore Singh v: Lakshmi Kumari 
‘nor awarded against him but was award- 
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ed against Raghunandan Chain, who was, 
on the case of Jugal Kishore himself, his 


-tenant on a monthly . rental of Rs. 18/-. | 


That being so Toni was not liable under 
the decree and the Executing Court had 
no jurisdiction to sell his properties 
under the terms thereof. The sale was 
thus in excess of what the decree direct- 
ed and was, therefore, void — See Merla 
Ramanna v. Nallaparaju, (AIR 1956 SC 
87). Since no decree was passed against 
Toni, the question of joint decree being 
passed against him does not arise. 


14. The learned counsel for the ap- 
pellant also raised the question of res 
judicata on the ground that the question 
which is now being raised could have 
been raised in the execution: and the 
same having not been raised would be 
deemed to have been raised and decided 
against the plaintiff. The short answer to 
this point is that the question of 
executability of the decree against 
the plaintiff could have been taken 
in the execution .of the decree 
which in. this case could not 
taken because the sale was held by the 
notice to the 
plaintiff. The argument of the: learned 
counsel, therefore, must be rejected. 


15. The learned Counsel for the ap- 


` pellant then contended that in any case 


the question raised in this suit relates to 
execution of the decree and would fall 
within the purview of Section 47 of the 
Code of Civil Procedure and, as such, the 
present suit is barred. under that provi- 
sion. The present suit raises the ques- 
tion with regard to liability under the 
decree and thus relates to the execution, 
discharge and satisfaction of the decree. 
When the sale in’ the execution of a 
decree is impugned on the ground that 
it was not warranted by the terms of the 
decree, that question could be agitated 
when it arises between the parties to the 
decree only in an application under Sec- 
tion 47 and not in a separate suit (Merla 
Ramanna v. Nallaparaju, AIR 1956 SC 87). 
In this view of the matter, the argument 
of the learned Counsel for the appetnt 
has to be accepted. 


. 16. The learned- EN tor the res- 
pondent contended that the sale having 
taken place and the execution struck off, 
there .was no execution pending and the 
question of applicability of Section 47 
would not arise. It, however, he suit| 


‘that Toni Mahton was a party to the suit 


Ea 
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and- the question relating to execution 
discharge and satisfaction of the decree 
arises between the decree-holder on the 










d Section 47 was inapplicable suffice it 
o say that the question whether the de- 


ore the Court became functus officio is 
itself a matter relating -to execution, 
ischarge and satisfaction of the decree 


1(B. V. Patankar v. C, G. Sastry, AIR 1961 
C 272). The argument has no substance. | 


17. If that had been ali, the suit could 
well have been held to be barred under 


Section 47 and dismissed on that ground’ 


alone. But then Section. 47 itself provides: 
that the Court may in proper cases treat 
a suit as an. application under Section 47 
subject to objection, if any, as to- limita-. 
lin this suit may be treated as ah applica- 
tion' under -Section 47 of- -the Code’ of 
Civil Procedure provided that on the date 
on which the plaint in this. case was filed 


an application for ‘the relief claimed was - 


mot. barred by limitation and that thè 
Court in which it was filed- was com- 


- Ipetent to execute - the decree. 


The plaint ir this case was filed on 
5-10-1963. The sale of the plaintiffs pro- 
perty had taken place on 21-1-1963. The 
question is what article of the Limitation 


“Act would apply if the plaint of this suit 


is treated as-an application for execution. 
There are two relevant articles of the 
old Limitation Act, namly, Article 166-and 
Article 181. Art. 166- provides 30 days 
limitation from the’ date of sale whereas 
Article 181 provides: for 3 years’ limita- 
tion. If Article 166 applies there can be 
no doubt that the ‘present proceeding 


shall be barred. Article 166, however, is’ 


confined to cases where the sale is void- 
able and is required to be set aside. In 
he present case it has been held that the 
sale in question was- void and not void- 
able. That being so, Article’ 166 is inap- 










limitation inasmuch as a void sale has ho 


` [existence in the eye of law and does not 


equire to be set aside, mere declaration 
of the sale being void is enough. | There- 
ore, if a party files an application under 
Section 47 to have the sale declared void 
and for other appropriate reliefs the pro- 
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one hand and the party to the decree on l 


e was completely satisfied and there“ 


‘tion or jurisdiction. Thus ‘the plaint filed - 


A. L B. 


per article to be applicable would be 
‘Article 181 of the limitation Act. In that 


‘view of the matter, no question of limita- 


tion arises in this case. 


18. The next question for 'considera- 
tion is whether the Court in which the 


present suit was filed had jurisdiction to - 


execute the previous decree. The : Court 
in which the previous ‘decree was execut- 


ed_ and the impugned sale held was the, 


‘Court of the Munsif, Patna. The present 
‘suit was filed in the Court of Munsif, 


Patna, and disposed of by the- Execution] . 


Munsif. It would thus appear -that in both 
the ‘proceedings the courts were of co- 
‘ordinate jurisdiction. The question ` of 
Jurisdiction, ' therefore, does not arise. 


: 19., As for the conversion of the’ suit 
linto an application under Section 47, all 
ithe relevant facts have been alleged in 
ithe plaint. In the written statement also 
ran objection was taken in clear terms 
‘that the suit was barred by the provi- 
sions of Section 47 of the: Code of Civil 
Procedure. It has been alleged in the 


plaint that ‘the sale was absolutely wn- ` 


authorised and .the plaintiffs property 
was not liable to be sold and that the 
‘sale was void, without jurisdiction and 
‘not binding on him. The question in con- 


, troversy between the parties are fully 


covered by Section 47. It is true that no 
prayer has. been made for. conversion of 
the suit into a proceeding under S. 47, but 
the Court has power under the said sec- 
tion to convert a suit into a proceeding 
in appropriate cases. It has been found 


p that valuable properties of the plaintiff 


Ihave been sold, in execution of a decree 
under the terms whereof he was not at 
‘all liable to pay. the decretal dues, with- 
out any notice having been served on him 
at any stage. 


‘J think, this ‘is pre-eminently a ‘proper 
case in which this Court should exercise 
its: ‘power converting the suit into a pro- 
ceeding under the provisions of Sec. 47 
C. P. C. From the judgment of the lower 
‘appellate: court it appears that:it was 
oriceded on behalf of the appellant that 
the delivery of possession over the sold 
properties was ‘only symbolical. This 
lends support to the case of the plaintiff, 
Toni ‘Mahton, that he is still continuing 
in possession of those properties. On de- 
claration that the sale is void, the plain- 
tHE is entitled to continue in possession 
of the properties’ and the defendant. 
Jugal Kishore Singh is not entitled to 
interfere with the possession on the basis 


a 
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of his purchase at auction sale. Having 
converted the suit into a proceeding . in 
execution I am of the. view that. the 
plaintiff is entitled to the reliefs claimed. 


20. Or behalf of the appellant an. ap- 


plication for admitting “additional evi- - 


dence has been filed. The additional evi- 
dence is the inspection slip and Vakalat- 


_ nama. The plaintiff's case was that he did’ 
not know about the execution and the 


sale and he came to know about it for the 
first time on 7-9-1963 and then filed a 
slip for inspection of. the record ` with 
Vakalatnama. The defendant appellant 
challenged the date of knowledge. by the 
plaintiff by filing inspection slip. and 
Vakalatnama as additional evidence to 
show that the date of knowledge alleged 
by him was not correct. It has, however, 
been found in this case that none of the 
processes in the execution was served on 


` the plaintiff and that the sale was void. 


In that view of the matter, I do not con- 
sider the additional evidence proposed to 
be admitted in the appeal to be relevant 
or necessary for the decision of this ap- 
peal. However the plaintiff had alleged 
that date of knowledge in the plaint. If 
that was wrong then the defendant could 
have shown that to be wrong with re- 
ference to ‘the evidence which he is now 
pressing for admission. From the two 
Judgments it does not appear that this 
point was raised in the Court below at 
the time of hearing. No petition for addi- 
tional evidence was filed in the court of 


appeal below. It is not possible to say ` 


that the defendant had no knowledge of 
these documents during the pendency of 
the suit or appeal. The prayer appears to 
be a belated one. After the hearing of 


the parties and considering the matter I- 


am not satisfied that the additional evi- 


-dence as proposed to be filed in the 


Second Appeal shouldbe admitted in evi- 
dence. The application has no merit and 
must be rejected. 

21. For the reasons given above, the 
present suit is converted into a proceed- 
ing in execution, the sale held on 21-1- 
1963 is declared yoid and inoperative and 
the conclusions of the Courts below are 
held to be substantially correct. 

22. In the result, the appeal fails and 
is dismissed with costs. 

UDAY SINHA, J. :— I agree. 

l Appeal dismissed, 


? 
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. HARI LAL. AGRAWAL, J. 
Purnima Singh and others, Petitioners 
v. State of Bihar and others, Respondents. 

Civil Writ Jur.. Case No. 949 of 1980, 
D/- 7-8-1980. 
- Bihar Non-Government Elementary 
Schools CE over of Control) Act (30 
of 1976), S. 3 (2), (4) — Aided Elementary 
School — Taking over by Govt. — Dis- 
trict Committee can determine date of 


taking over but not poopy. of takmg 


over. 

Sub-section (4) of s. -83 leaves the date 
from which an aided elementary school, 
whose managing committee voluntarily 


_ handover control to Govt., shall vest in 


the Government to the determination of 
the District Committee. The sub-section ` 
however does not empower the district 
committee to examine the feasibility of 
taking over of such school. From the 
Scheme of 8S. 3 it is clear that by this 


` legislation the State Government purport- 


ed to nationalise all elementary schools 
and to bring them under its control for 
better development of elementary educa- 
tion. In view of this legislative intent, to 
say, that District Committee can deter- 
mine whether a school should be na- 
tionalised or not is wrong. Reading of 
such power in the District Committee will 


‘give rise to a conflict between the provi- 


sions contained in sub-sections (4) and (2) 
of S. 3. (Paras 1, 4) 

Shyama Prasad Mukherjee, Bamdeo 
Pandey, Arvind Kumar Singh, Ashok 
Kumar Jha, Gajendra Kumar Jha, for 
Petitioners; Chunni Lal, Govt. Pleader 
No. 5 and Santosh Kumar Sinha, for Re- 
spondents. 


ORDER :— This application is directed 
against the order dated 3rd of August, 


1977 contained in letter No. 3523 dated 


5-8-77 issued by the District Superinten- 
dent of Education, Bhojpur, to the Deputy 
Inspector of Schools, Arrah Sadar, and 
some other authorities with respect to 
taking over of some schools under letter 
No. 4835 dated 30-6-77 of the Regional 
Deputy: Director of Education, Patna; a 
copy of the above mentioned letter dated 
5-8-77 is annexure 1 to the writ petition. 
The petitioners — 5 in number — are all 
teachers, four being Asst. Teachers and 
one a Head Mistress of Valika Madhya 
Vidyalaya, Buxar (hereinafter called the 
school). Undisputedly, this is an element- 
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ary school established in 1968 and was 
run by a managing committee. The manag- 
ing committee adopted a resolution dated 
25-4-76 to hand over the management of 
the school along with all the assets in- 
cluding the building, etc.-to the State 
Government. This resolution seems to 
have been adopted by the managing com- 
mittee in pursuance of the provisions 
contained in sub-section (2) of Section 3 
of the Bihar Non-Government Element- 
ary Schools (Taking over of Control) Act 
1976, (hereinafter called the Act), which 
was enacted for the purpose of taking 
. over of all non-Government elementary 
schools under the State control, for better 
organisation and development of element- 
ary education in the State. Section 3, 
which deals with taking over of the 
schools, classifies the schools in 3 cate- 
gories— 


(i) schools managed by the District - 


Board, Zila Parishad, Municipal Board 
and the Patna Municipal Corporation as 
well as those opened under the Expansion 


and Improvement Scheme. Such schools > 


were to be deemed to - have been taken 
over by the State Government with effect 
from the Ist day of January, 1971. 


_ (ii) Aided Elementary Schools run by 
the managing committees 
category the school of the petitioners 
comes). With respect to these schools it 
was provided in sub-section (2) of Sec- 


-tion 3 that such schools, the managing . 


committees of which have handed over 
voluntarily their control to the Govern- 
ment, shall be taken over by the State 
Government from the date which shall be 
determined. by the District Committee re- 
ferred to in sub-section (4) of VECNO 3 
for this- purpose. 

(iii) Elementary schools. ‘edna by 
any, public or private undertakings 
which were to be taken over. by the State 
Government on publication of a notifica- 


tion in the official gazette with effect from: 


the date to be specified therein. 


_ From reading the schemes of Section 3, 
it is obvious to me that no exception was 
made by the legislature for excluding any 
kind of school from being taken over by 
the Government. In. other words, by this 
legislation the State Government purport-' 
ed to nationalise all elementary schools 
and .to bring them under the State con- 
trol for better development of elementary 
education, but simply different procedures 
were indicated for their vesting in Gov- 
ernment. The first category of schools 
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(under which. 


namely, 1-1-71. In respect of the second 
category the schools were to vest accord- 
ing to the determination by the District 
Committee and the schools in the third 
category were to vest according to the 
date specified in the notification in that 
regard. — 

2. Sub-section (4) speaks of District 
Committee and contemplates a District 


- Committee in each district to examine 


“the feasibility of taking over of such 
schools by the State Government”. This 
committee is to consist of the awing 
members— 
(1) Deputy Development Canines 
Admunistrator, District Board - Chairman. 
(2) District Superintendent of Educa- 


_ tion-Secretary, Members. 


(3) District Education Officers, 
(4) District Inspector of Schools, 


(5) Sub-divisional Education Officer of 
the concerned sub-division and 

(6) Deputy Inspector’of Schools con- 
cerned, subject to such changes which 
the State Government from time to time 
may make in this regard. 

3. Coming to the facts of the case in 
hand, the petitioners’ case is that after 
adopting the resolution the management 
of the school was handed over to the State 
Government and the State Government 
examined in depth whether the school 
fulfils all the conditions precedent to na- 
tionalisation of thé school or not and that 
after consideration of all the factors the 
Regional Deputy Director, respondent 
No. 4, issued a letter dated 19-2-77 (an- 
nexure 3) informing the Inspectress of 
Schools-cum-Deputy Director of Educa- 
tion, Bihar, that the school of the peti- 
tioners was nationalised from the date of 
this letter with one trained matric and 10 
untrained matric teachers in the prescrib- 
ed scale of pay, with a further condition 
that the untrained teachers would get 
themselves trained in the next training 
course; certain other conditions were 
mentioned with which we are not concern- 
ed. The petitioners have stated that in 
consequence of the above letter of re- 
spondent No. 4 new service books for the 
teachers and | staff of the school were 
opened from 19-7-77 and the District In- 
spectress of Schools took over the control 
and management ‘of the moveable and 
immoveable properties of the school, 


-which is apparent from the letter of the . 


secretary of the school- dated” 31-3-77 
(annexure 5). It is thereafter that the Dis- 
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stood vested from a retrospective date,- 


yer 
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tri¢t Superintendent of Education, Bhoj- 
pur, respondent No. 5, issued the letter 
dated - 5-8-77 (annexure 1) to -the effect 
that the ‘nationalisation of all those 
schools which were purported to be na- 
tionalised by the letter of the Regional 
Deputy Director (annexure 3) was post- 
poned. The petitioners have accordingly 
come to this court. 


-4 Mr. Shyama Prasad Mukharji ap- 
pearing in support of the application has 
argued that once the condition laid down 
in sub-section (2) of Section 3 of the Act, 
was satisfied, namely, that the managing 
ttee of an aided elementary school 
voluntarily handed over the control of 
i school to the Government, the control 
f.ithe school shall be taken over by the 
Government and the District Committee 
is to examine only the question of the 
date from which the taking over of the 
control by the State Government ‘is to 
take effect. Mr. Chunni Lal, Government 
Flieader 5, appearing for the State, on the 
other hand, argued that sub-section (4) 
empowers the District Committee to ex- 
amine the feasibility of the taking over of 
such a school by the State Government. 
The expression ‘feasibility’ according to 
him means that itis open to.a District 
Committee to come to a conclusion ‘if it 
finds that it would not be desirable or,. for 
that matter, proper to take- over the 
School at all, then the management of such 
school may not be taken over by the 
State Government at all. If this argument 
of the learned Government pleader is ac- 
ċepted then, apparently, it will give rise 
to ja conflict between the provisions con- 
tained in sub-section (2) and sub-sec. (4) 
of Section 3 of the: Act. Mr. Chunni Lal 
contended that there may be such private 
schools which may be hopeless and mis- 
managed or there may be other factors 
and circumstances which may not justify 
their taking over by the Government and 
the District Committee may not find its 
way for improving the schools or rectify- 
ing their defects so as to make it possible 
to take over such. schools even from any 
future date. There may be some force in 
this part of the contention. But examining 
the scheme of the Act as a whole and the 
apparent conflict between the provisions 
of sub-section (2) and sub-section (4) of 
Section 3,- and following the well-settled 
rinciples of interpretation of statutes of 
a harmonious, construction. of the provi- 
|sions, I hold that-the so-called conflict in 
. 1981 Pat/9 V G—33-34 
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sub-section (4) must give way to the pro- 
visions of sub-section (2) as they are the 
dominant provisions to further the direc- 
tive principle underlying the scheme of 
legislation. At this stage Mr. Chunni Lal, 
however, raised another question, al- 
though no counter-affidavit has been filed, 
that the schocl of the petitioners was not 
an aided elemertary school. I am deliber- 
ately noticing this argument, which may 
also provide some kind of reconciliation 
to the alleged conflict as at the time of 
granting any aid to a school some. kind of 
enquiry is made and once the Government 
takes any decision to grant aid to any 
school, it will be presumed that the school 
is running satisfactorily and, therefore, 
the District Committee in such cases, 
namely, in the case of aided elementary 
schools may not have the jurisdiction to 
interfere with the scheme of taking over 
of the school itself The question might 
be different where an elementary school 
happens to be unaided, i. e., wholly a pri- 
vate school having no semblance of any 
kind of recognition whatsoever. It is well- 
known that there has been a mushroom 
growth of undesirable educational insti- 
tutions in the last several years in this 
State and, therefore, my interpretation of 
sub-section (4) must be confined to those 
elementary schools which are Govern- 
ment aided and not to the entirely pri- 
vately managed schools. This view, in my 
opinion, will protect the Government from 
abuse of its ambitious plans to a great 
extent and the anxiety expressed by the 
learned Government pleader will be al- 
layed to a very great extent. 

There is some statement in the petition 
regarding the giving of grants by the Gov- 
ernment to the school of the petitioners, 
but I do not find those averments as suffi- 
cient on which it can be safely held that 
the school in question is an aided school. 
I would, therefore, hold that if the school 
of the petitioners happens to be an 
“aided” elementary: school then the re- 
spondent concerned must direct the Dis- 
trict Committee in question to examine as 
early as possible — and preferably-within 
six weeks from the date of receipt of a 
copy of this order — the feasibility of tak- 
ing over of the school by the State Gov- 
ernment in the sense that they will deter- 
mine the- date with effect from which 
the petitioners’ school is to be taken over 
by the State Government and nothing be- 
yond that. If the school is aided then the 


-order contained in annexure 1 will stand 


a 
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quashed and cancelled so far as the peti- 
tioners’ school is concerned, otherwise: it 
will have its course. 


5.. Subject to the dGeeions and abe 
servations made above, the petition is al- 
lowed but without any order as to costs: 


Petition alee? 
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Municipal Commissioners of Bhagal- 
pur Municipality, Appellant v. Shiv 
Narain Ram, Respondent. 

A. F. A. D. No. 244 of 1975, D/- 26-11- 
1980.* 

Bihar and Orissa Municipal Act (7 ‘of 
1922), Sections 3 (24), 58, 61 and 196 — 
Passage, a road within meaning of Sec- 
tion 3 (24), in exclusive possession of 
plaintiff and his ancestors — Passage 
‘ever used by public or section of pub- 
lic — Such passage coald not be deemed 
to be municipal property or road — 
‘Municipal Commissioner had no- right. to 
issue notice under Section 196 directing 
plaintiff to remove encroachment from 
passage. | . _ (Para 5) 
Cases Referred :- Chronological Paras 
1962 BLJR 395 | | k . 6 
AIR 1936 Cal 506 {FB) `` , 5 


.A. K. Sarkar, Braikishore Narain 
Singh, for Appellant; Ram Krishna Pra- 
sad, for the Respondent. 


JUDGMENT :— The Commissioners of 
Bhagalpur Municipality are the appel-, 
lants in this appeal. The suit in ques- 
tion had been filed on ‘behalf of the’ 
plaintiff-respondent for declaration that 
Plot No. 9873 was not a municipal pro- 
perty and as such the aforesaid munici- 
pality had no right to interfere with the 
pessession of the plaintiff over the' 
said plot which is a lane. According to, 
the plaintiff he was the owner. and’ in 
possession of holdings ‘Nos. 3,4,5, ‘© and 
6 of Ward No. V within the - Bhagalpur 
municipality and there wasa private’ 
passage running from east to west which: 
was being used for coming and going 
over the aforesaid holdings since long.’ 
It was asserted on behalf of ‘the plaintiff 
-that he and his family members were 
using the lane since the time of grand- 
father of the plaintiff; but in spite of’ 
that the 


"From decision of Bishwanath Singh, ond. 


` Addl. Sub; J.. Bhagalpur D/- 6-3-1975. 
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v. Shiv Naram Ram 


appellant-municipality served: 


A.L R. 


a notice under Section 196 of the Bihar 
and Orissa Municipal -Act (hereinafter 
referred to as “the Act”) directing the 
plaintiff to remove the alleged encroach- 
ment from the lane in question. It was 
alleged on behalf of the plaintiff : that 
the aforesaid notice was without any 
authority in law because the lane was 
not the property of the municipality. . 


2. On behalf of the defendant-appel- 
lants the claim made . by the, plaintiff 
was denied and it. was asserted that the 
lane in question will be deemed to be a 
municipal holding within the: meaning of 
the .Act and as such the Commissioners 
of the Municipality were within their 
rights in issuing notice to the plaintiff to 
remove an encroachment over the sad 
lane. The learned Mumsif on considera- 
tion of the materials on record came to 
the conclusion that passage in question 
was private property of the plaintiff 
and he was in exclusive possession cver 
the same and the general public or pub- 
lic of the locality did not use the passage; 
On that finding he held that the passage 
was ‘not a municipal property so as to 
vest right in the © ‘Commissioners of the 
Municipality to issue notice under Sec- 
tion 196 of ‘the Act to the plaintiff. On 
the aforesaid findings the suit of the 
plaintiff was decreed. On appeal being 
filed on behalf of the defendant-appel- 
lants the findings recorded by the cnal 
court were affirmed by the learned Addi- 
tional: Subordinate J udge. ' 


3. Learned counsel appearing for the 
appellants submitted. that no sooner a 
passage or lane is used by public in gen- 
eral or a section of public it auto- 
matically becomes a municipal propecty 
within the meaning ‘of the Act and the 
concerned. municipality. has authority to 


‘issue necessary directions for mainten- 


ance and clearance of encroachment, if 
any, S. 3 (24) of the Act defines road as 
follows: 


“ ‘road’ means any road, bridge, foot- 
way, lane, square, court, ally, or passage 
which the public, or any portion of the 
public, has a right to pass along and 
includes,..on both sides, the drains or 
gutters and the land up to the. defined 
boundary of any abutting property, not- 
withstanding the projection over such 
land of any Platform, Nersaeeh or other 
superstructure; gi 


What is municipal property has been 
mentioned in Section 58'of the Act. Fhe 
relevant portion is as follows:— `` 


x 
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Fite property -within the municipality 
‘the nature hereinafter. in this section 
ele other than private property or 
property maintained by any ‘Government 
or | another local authority, shall vest ‘n 
and belong to the Commissioners; and 
shall, with all other property of what 
nature or kind soever which may. be- 
e vested in the Commissioners, be 
under their direction, management - and 
trol, that is to say— 

a) all roads, including the soil, . “he 
payements, stones, and other ‘materials 
thereof, and all drains, - bridges,: trees, 

ctions, materials, implements `. and 
other ‘things provided for such roads.” 
On, Plain reading of Section 58 of the 
Act it will appear: that all property 
within the municipality detailed in‘ ‘that 
section vests ‘in the Commissioners and 
shall be under their direction, manage- 
ment and-control except the . proverty 
which is private property or property 

maintained by Other local authority. 
Section 61 of ‘the Act contains 
ision as to how any private vroad, 
bridge, channel. or drain etc.- éan’ be 
msferred to the Commissioners. - The 
detai of “road” as mentioned in Sec- 
tions 58 and 61 of the Act makes it clear 
that within the municipality there -may 
„be private road, channel, “drain - which 
ot be held to be municipal property. 
ether such road, channel or drain is 
a municipal property or not has to be 
determined on the facts and circumstan- 
of each case. If a road which is be- 
ing used by public or any portion of the 
public as a matter of right then it. will 
be 'deemed to be a'-road within the.mean- 
ing of the Act and it will be a munici 

property. ` 

the other hand, if such Soad is 
ing used exclusively: by the owner 
or the person in occupation thereof 
and public or a section of public has 
no‘ right to pass through .the same, it 
ot be held to be a road within the 
meaning of Section 3 (24). of the Act 

5, Learned Counsel appearing- for the 
appellants placed reliance on a Full 

ch decision of Calcutta High Court 
in, Nirode Chandra Mukherjee v..Chair- 
man of Commissioners of Kamarhati 
Municipality (ATR 1936 Cal 506) where 
a question’ had -arlsen under the Bengal 
Municipal Act as to whether the road in 
question was a municipal road or a pri- 
vate road. In that case the courts below 
had recorded a finding that public in 

gi had a right of way over the 


s 
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‘strip of land in: question. On that find- 
ing .it was held that it will be deemed 
to be a municipal road, and the -provi- 
sions of the aforesaid Act were applica- 
ble. I have already pointed out that the 
two courts below.in the instant case have 
held that the passage which is said to be 
a road within the meaning of Sec. 3 (24) 
of-the Act was in exclusive possession of 
the plaintiff and his. ancestors and pub- 


` lic or section of public never used the 


passage. In my view the-courts below 
have rightly come to the conclusion that 
in such a situation it will not be deemed 
to be a municipal property or a munici- 
pal road so-as to vest power in the 
defendant-appellants to issue notice 
under Section 196 of the Bihar and 
Orissa Municipal Act. It: ‘need not be 
impressed that the Municipal Commis- 
sioners have no right to issue notice 
under. Section. 196 of the Act unless the 
property, in question has vested in them. 


6. In this connection reference rnay 
be madeto aFull (Div.) Bench decision of 
this Courtin the case of Commissioner of 
Jamalpur Municipality v. Ram Lal Sahu 
(1862 BLJR 395) wherein it was poin- 
ted out. that unless the property is 
vested in the Municipality,, Commis- 
sioners of the Municipality had no auth- 
ority to issue, notice under Section 196 
of the Act. 

T. In the result the appeal fails and 
it is dismissed but in the circumstances 
of the case there will be no order as to 
| l Appeal dismissed, 
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Ramprichhan Singh and others, Ap- 
pellants v. Ram Chhabila Singh and 
others, Respondents. ` 
A. F. A. D. No, 527 of 1979, D/- 18-9- 


1980.* 


Limitation Act ` (1983), Section 30; 


Article 61 — Mortgage — Transfer of 


equity of redemption — Suit by 
transferee for redemption of mortgage 
— Limitation does not differ on transfer 
of. equity of redemption — (T, P. Act 
(18832), Section 60). 

The period prescribed for redemption of 
a mortgage bond cannot differ Da ‘the 


"Against Judgment of Raja Ram Singh, 
Sub, J.; 2nd Court,  Chapra, R 30-5- 
1979, — 


Byiew Eli mince 


132 Pat, 


transfer of equity.of redemption from 
person to person. (Para 6) 
` Where the transferee of equity of re- 
demption of mortgage executed prior to 
the commencement of the new Limitation 
Act of 1963 was required to file a suit 
against the mortgagor for getting the 
transfer deed registered in his’ favour, 
the limitation for filing the suit for re- 
demption of mortgage did not commeace 
from the date when the decree for get- 
ting the sale-deed registered in favour of 
the transferee of equity of redemption 
became final. As the mortgage was ex- 
ecuted prior to the commencement of 
the new Limitation Act of 1963 the suit 
for redemption should have been filed 
within 7 years of the commencement of 
the 1963 Act in view of the provision of 
Section 30 thereof. 

(Paras 5, 6, 7) 


Shashi Shekhar Dwivedi, for Appel- 
lant; R. K. Verma and Rajendra 
Kishore Prasad, for Respondents. 

JUDGMENT :— The defendants are 
the appellants in this Second Appeal. 
The Plaintiff-respondent filed the 
in question for redemption of a mort- 
gage bond dated 6-11-1937 executed by 
one Lal Bahadur Singh, father of defen- 
dant No. 1, in favour of one Bindeswar 
Singh, ancestor of defendant-second 
party. 

2. According to the case of the plain- 
tiff, said Lal Bahadur Singh executed a 
sale deed on 11-9-1959 transferring the 
` equity of redemption in respect of the 
aforesaid mortgage bond in favour cf 
the plaintiff for a consideration of Ru- 
pees 2,000/- (rupees two thousand). 
Later, he refused to register the deed of 
sale. Ultimately, the. plaintiff. had to file 
a title suit (title suit no. 143 of 1960) in 
the court of Munsif, Chapra. The said 
suit was decreed in favour of the plam- 
tiff and on 22-8-1983 the sale deed was 
registered as per direction given in -the 
Judgment of the suit aforesaid. An ap- 
peal was filed by the aforesaid Lal Baha- 
dur Singh. which was dismissed as hav- 
‘ing abated. Thereafter, a civil revision 
application was filed on behalf of his 
heirs which was dismissed by this court 
on 3-7-1970. 


3. On the basis of the aforesaid sale 
deed dated: 11-9-1959. the plaintiff filed, 


the present suit for redemption of the 
lands mortgaged under the deed of 6-11- 
1937, on 29-4-1971. This suit for redemp- 
tion was contested by the mortgagees 
i.e. the heirs of aforesaid’ ` Bindeshwar 


Ramprichhan. Singh v. Ram ‘Chhabila’ Singh 


suit ` 


A. LR: 


Singh. ‘The main ground: of: defence ap- 
pears to be that -the suit was ‘barred by 
limitation as: due to lapse of time- the 
equity of redemption has- been ‘CRUE 
shed. 

'4. Under the imitation Act of 1908 
the period ` prescribed for redemption 
of a mortgage bond was sixty years. 
However, under the new Limitation Act 
of 1963 under Article 61 this period was - 
reduced to thirty years. This period of ` 
thirty years is to be reckoned “when the 
right to redeem or to recover possession 
accrues”. Section 30 of the new Limi- 
tation Act -prescribes that whenever the 
period of limitation for any suit is 
shorter under the new Act from one 
provided under the old Actsuch suit may 
be instituted within a period of -seven 
years next after the commencement of 
this Act. The effect of aforesaid Sec- 
tion 30 will be that the suit for redemp- 
tion in the instant case could have been 
filed within seven years from 1-1-1964 
when the new Limitation Act came into 
force: in other. words on or before 31st 
December, 1970. -However, the present 
suit was filed on 29-4-1971. 

5. It appears that the courts below 
have held that the suit in question was 
not barred by limitation because in the 
facts and circumstances of the instant 


. case the right to sue accrued ‘to the 


plaintiff only after dismissal of the civil 
revision filed before this court on 3-7- 
1970 after which the decree for com- 
pulsory registration became final. The ` 
learned counsel appearing on behalf of 
the appellants challenged this finding 
and has submitted that in the facts and. 
circumstances of the case it should be 
held that the suit was barred by limita- 
tion. . l 

6. In view of Article 61 of the new 
Limitation Act, a suit for redemption or 
for recovery of possession of the im- 
movable property mortgaged must be 
filed within thirty years from the date 
the right to redeem or to recover Dosses- 
sion accrues. In the mortgage bond dated 
6-11-1937 the -period for redemption 
was mentioned as 30th Jaistha 1347 Fasii 
(30th June 1940). Now thirty years 
since this date will be some time in June, 
1970.. However, applying Section 30 of 
the -Act it shall be on or . before : Bist 
December, 1970. 

T. There. cannot be any dispute that 
if the suit for redemption was to be filed 
on behalf of the mortgagor ie. Tal 


Bahadur Singh or ‘his - heirs “it had to be 
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filed on -or before 31st December, 1970. 
But the question is whether in case of 
the plaintiff a fresh period of thirty 
years shall commence either from 22-3- 
1963 when the deed in question was re- 
pistered in his favour by the order of 
the court or from 3-7-1970 when the de- 
cree passed in the title suit aforesaid be- 
came final by dismissal of the civil revi- 
sion by this court. I have already 
Pointed out that the court below has 
held that the plaintiff was entitled to a 
fresh period of limitation of thirty years 
after the dismissal of the civil revision 
by this court. It-is difficult to accept 
this view. The period prescribed for re- 
demption of a mortgage bond cannot 
differ with the transfer of the equity of 
redemption from person to person. If 
this construction is put to the expressions 
“when the right to redeem or to recover 
possession accrues” it will lead to an ab- 
surd result. As a necessary corollary it 
has to be held that with every transfer 
of equity of redemption on or about the 
expiry of the period of thirty years a 
fresh period of limitation shall start so far 
the transferee of such equity of redemp- 
tion is concerned. Apart from that if 
the right of redemption has been ex- 
tinguished so far the mortgagor is con- 
cerned how it can be conceived that the 
same right shall subsist so far the trans- 
feree of that right from such mortgagor 
is concerned, It is well settled that no 
person can convey a better right than 
one which he himself possesses. In my 
opinion, the court below was in error 
when it held that so far the plaintiff is 
concerned the limitation. was started 
from 3-7-1970 when the civil. revision 
arising out of the suit for compulsory 
registration was finally dismissed by this 
court. It is an unfortunate case where 
the plaintiff could not reap the harvest 
of his endeavour. Having - fought 
the suit for compulsory registration 
since 1960 the right which he wanted to 
| acquire was: extinguished by lapse of 
time. I am unable to appreciate as to 
why the suit in question was not filed 
on behalf of the plaintiff between the 
period 22-8-1963, when the deed in ques- 
tion was registered by- the order of 
court, and 31-12-1970,- when the period 
of seven years contemplated by Sec. 30 
of the Act expired. Any way the plain- 
tiff has to bear the consequences. for 
this default. 

8. In the result, the appeal is allowed 
‘and the judgments and decree passed by 
the courts below are -set aside: The. suit 
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of the plaintiff.is dismissed as time bar- 
red. In the facts and circumstances of 
the case, however, there shall be no 
order as to costs. 
Appeal allowed, 
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Parbhawati Devi and others, Appel- 
lants v. Mahendra Narain Singh and 
others, Respondents. 
A. F. A. D. No. 475 of 1975, D/- 12- 3- 
1980.* 


(A) Easements Act (1882), Sections 2 
(b), 4, 18 — Expressions, ‘Customary 
rights’, ‘Easement’ and ‘Customary Ease- 
ment? —— Meaning of — Distinction be- 
tween, 

A customary right is not easement. 
An easement belongs to a’ determinate 
person or persons in respect of his or 
their land, A fluctuating body like the 
inhabitants of the locality cannot claim 
an easement, Easements are private 
rights belonging to a particular persons 
while customary rights are public rights 
annexed to the place in general. Cus- 
tomary right is also different from cus- 
tomary easement and Easements Act does 
not at all deal with it. It expressly ex- 
cludes it from its scope and purview. 

An easement is always appurtenant to 
the dominant tenement and inseparably 
attached to it and cannot be severed 
from it. (Para 2) 

Where the fluctuating body of persons 
namely, the villagers and not a parti- 
cular person claimed easement'to get 
water from a reservoir but there was 
nothing laid in the plaint as to for which 
land dominant tenement, easement was 
claimed, no case of easement could be 
said to have been made out. i 
(Para 2) 

(B) Civil P. C. (1908), Order 41, 
Rr. 4, 33 — One of the parties not pre- 
ferring appeal -—- Power of appellate 
court — Decree can be varied in favour 
of non-appéaling Party also. 

(Para 4) 


© Civil P. c. (1908), Order 6, R. 1 
— Decision of Court would not be based 
on jii outside the pleadings. 

(Para 2) 


*From decision of Mahendra Pd. Sinha, 
Addl. Dist. Judge, Monghyr D/- 30-6- 
1975, = > 
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AIR 1938 Nag 177 

ATR 1933 Nag 74 

(1898) ILR 20 Mad 389 
(1895) ILR 17 All 87 


Chronological - Paras 
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K. D. Chatterji and A. Alam for Ap- 
pellants: Ojha, Govt. Pleader No. 1 with 


Madan. Mohan Prasad Singh, for 
Respondents. 

JUDGMENT :— Defendant first party 
an-ex-military personnel is the appel- 


lant. He died. His heirs have been sub- 
stituted in his place. The suit was filed 
under Order 1 Rule 8 of the Code of 
Civil Procedure in the year 1968. It was 
for a declaration that plot no. 1014. of 
khata no. 256 of village Rampur Police 
station Lakhissarai in the district of 
Monghyr was Gair Mazrua Am Houj (a 
water reservoir) belonged to the villagers 
who were raiyats and they had easement 
to take water from that and to irrigate 
their lands and that the settlement of 5 
acres out of it made with the appellants 
by the Land Reforms Deputy Collector 
was illegal, void and without jurisdic- 
tion. It was also prayed that the defen- 
dants be permanently restrained from 
going upon the land. The case of the 
plaintiff was that water was stored in 
survey plot Nos. 924 and 1014 which made 
one compact and from which water, was 
used as Ahars for irrigating their lands 
from time immemorial, although in the 
fard-ab-pasi and in. the Kesra-ab-pasi 
only survey plot no. 924 was mentioned 
as representing the whole Ahar. Tt was 
also pleaded that the suit plot 1014 did 
not vest in the State of Bihar. It may 
be pointed out that plot no. 924 mea- 
sures 13.26 acres and the suit plot 1014 
measures 6,76 acres. Plot no. 924 is not 
-in dispute. The learned subordinate 
, Judge, Monghyr decreed the suit holding 
that the suit plot no. 1014 and plot 
no, 924 were one compact block which 
was used as Ahar and water was being 
used by the villagers for irrigation pur- 
poses, that the settlement made by the 
State of Bihar with. defendant Ist party 
was valid. and, that the suit plot i014 
vested in the State of Bihar. The lower 
appellate -court affirmed the findings of 
the trial court with some modification. 
The modification was that the plaintiffs 
could not be granted a decree for con- 
firmation of possession because they had 
acquired easement subject to the pro- 
prietary right of the State of Bihar. 
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2. Mr. K. D. Chatterji appearing for 
the appellants contended that the courts 
below have erred in granting a decree 
for easement to the plaintiffs. because 
such a right can never be granted in 
favour of fluctuating . body of persons. 
In my opinion, he is right. The man 
characteristics of easement are: 

(i) There must be dominant and aser- 
vient tenement: 

(ii) The easement must accomodate 
the dominant tenement. l 


This is clear from the definition of ease- 
ment given in Section 4 of the Indian 
Easements Act, 1882. The relevant por- 
tion of that section runs as under: 


“4. An easement is a right which the 
owner or occupier of certain land posses- 
ses, as such for the beneficial enjoyment 
of that land, to do and continue to do 
something, or to prevent and continue to 
prevent something being done, in or upon 
or in respect of, certain other land not 
his own. 

The land for the beneficial enjoyment 
of which the right exists. is called the 
dominant heritage and, the land on which 
the liability is imposed is called the ser- 
vient heritage, and the owner or occu- 
pier thereof the servient owner.” 


It is clear from the above that an ease- 
ment is always appurtenant to the 
dominant tenement and inseparably 
attached to it and cannot be 
from, it. There can be no easement 
without dominant tenament and a ser- 
vient tenement. Rights which are by 
a community or class of persons by 
virtue of a customary right are not ease- 
ment but are right in gross. An ease- 
ment must always be appurtenant to a 
dominant tenament. Indeterminate and 
fluctuating body of persons such as the 
public or the community cannot have an 
easement, In the present case the ease- 
ment was claimed by the plaintiffs as 
being the representatives of the villagers. 
It was not claimed by any particular 
person in respect of any particular land 
belonging and nothing was laid in th 
plaint as to for which dominant tene- 
ment easement was claimed. The courts 
below have made a mistake. I would 
like to refer to an expression ‘customary 
easement’ mentioned in Section 18 of the 
said Act. Section 18 of the Act says that 
an easement may be acquired by virtue 
of local custom and such easements are 
called customary easement. In the first 
place I would like to say that no such 
case was made out in the plaint, Thea 
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plaintiffs did not allege anywhere in the 
plaint that they had acquired customary 
right or customary easement, It is well 
settled that the decision of a case can- 
not be based on grounds . outside the 
pleadings and it is the case pleaded that 
has to be found, What the courts have 
required of a custom, if the law is to 
uphold. it as a right it should be im- 
memorial in origin, certain and reasona~ 
ble in nature, and continuous in use. 
All these tests have to be pleaded and 
proved. There is no such pleading in 
the plaint. The lower appellate court 
at several places in its judgment has 
mentioned as whether the plaintiffs had 
acquired easement. It formulated such 
questions in paragraph 9 (ii). and again 
mentioned it at several places and. ulti- 
mately it gave a finding at page 30 in 
paragraph 33 holding that the plaintiffs 
had acquired easement over the suit plot 
which was water reservoir subject to 
the ownership of the State of Bihar. 
Curiously enough it also observed at 
page 28 in paragraph 27 that the right 
of the villagers to take water from the 
Houj for irrigation purposes was cus- 
fomary right that. it was certain and 
ancient and that it was exercised con- 
tinuously for more than 20 years with 
full consciousness. In the same para- 
graph it again held that the plaintiffs 
Successfully proved that they had ac- 
quired right of easement over the Houj 
in question for the purpose of irrigation 
and they could not be deprived of that 
right. It is quite clear that the court 
below did not at all understand the dis- 
tinction between customary right and 
easement. A customary right is not 
easement, An easement belongs to a 
determinate person or persons in respect 
of his or their land. A fluctuating body 
of persons like the inhabitants of the 
locality cannot claim an easement. 
Easements are private rights belonging 
to particular persons while customary 
rights are public rights annexed to the 
place in general I have already said 
that customary right was not pleaded in 
the plaint and the lower appellate court 
was not entitled to give the finding afore- 
said. So far as customary easement is 
. concerned that also is different from cus- 
tomary right. The Indian Easements 
Act, 1882 deals in Section 18 with cus- 
tomary easement while Section 4 of the 
Act defines an easement’ as a right 
which the owner or occupier of. certain 
land possesses as such, for the beneficial 
enjoyment of that land, to do and con- 
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tinue to do something or to prevent and 
continue to prevent something being 
done, in or upon or in-respect of certain 
other land not his own. Section 18 of .the 
Act, deals with customary easement and 
provides that it may be acquired in 
virtue of a local custom, Section 2 (b) of 
that Act refers to-.a customary right in 
the following manner: 

“2. Nothing herein contained shall be 
deemed to affect any law not hereby ex- 
pressly repealed: or to derogate from — 

(a) * $` $ * 

(b) any customary or other right (not 
being a license) in or over immovable 
property which the Government, the 
public or any person may possess irre- 


spective of other immovable property: or 
(c) xk )) 1 


It would thus appear that a customary{ 
right is different from a customary ease- 
ment and the Easements Act does not at 
all deal with it. On the other hand it ex- 
pressly excludes it from its scope and 
purview. The real distinction between 
the two has been ably set forth in 
Perick Peackok’s well known treatise on 
the law relating to Easements in British 
India, at page 205 of the second edition, 
as follows: . 

“Customary easements, as they are 
called in Section 18 of the Indian Ease- 
ments Act, should be distinguished from 
the customary rights referred to in Sec- 


- tion 2, clause (b), of the same Act. The 


latter are rights arising by custom, but 
unappurtenant to a dominant-tenement. 
No fixed period of enjoyment is neces- 
sary to establish these rights, but the 
custom must be reasonable and certain.” 
As a matter of fact, the distinction was 
clearly brought out as far back as 1895 
in Kuar Sen. v. Mamman ILR 17 All 87, 
when it was observed that there could be 
no right of easement, where there was no 
dominant tenement or heritage. The 
same. distinction was pointed out in 
Palaniandi Tevan v. Puthirangonda 
Nadan, (1898) ILR 20 Mad 389. Then in 
Ganpat v. Narayan, AIR 1933 Nag 74, it 
was observed by Pollock A. J. C. that a 
customary easement can exist “only for: 
the beneficial enjoyment of other land” 
and that it is “merely appurtenant to the 
dominant heritage and cannot exist in 
gross”, whereas “a right over property 
that exists in gross and not for the benc- 
ficial enjoyment of other property is not 
an easement though it may be a custo- 
mary right.” The same view was reiterat- 
ed by that learned Judge in Sabasha v. 
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Baba Narayan Lokras, AIR 1938 Nag 177. 
Then there is the judgment in Harisadhan 
De. v. Radhika Presad, AIR 1938 Cal 202 
which brings out the same main point of 
distinction. It is thus quite clear that 


easement, customary easement and custo~ . 


mary. right . have to be understood 
properly and all these three rights. are 
different from one another. In the pre- 
sent case neither customary easement 
nor customary right has been pleaded in 
the plaint. There is no finding by any of 
the two courts below as to which was the 
dominant tenement for enjoyment of 
which the. right. was claimed. As already 
stated that, the right was claimed by 
fluctuating body of persons, namely, the 
villagers. No decree, therefore declaring 
easement could be granted in their 
favour. The suit was liable to be dismiss- 
ed solely upon this ground. But there is 
something more in this case against the 
plaintiffs. 

3. The lower appellate court at some 
places in its judgment says that some 
portion of the two plots 924 and 1014 
were filled up in natural course and were 
fit for cultivation up to the year 1967 but 
from paragraph 15 of its judgment 't ap- 
pears that | major portion of plot No. 1014 
nad been filled up and it had lost utility 
as source of irrigation. The court of ap- 
peal below has referred to Ext. 7 the re- 


port of the Block Development Officer... 


The report was that the suit ` plot 1014 
which was’a Houj and lost its utility as 
a source of irrigation since the canal irri- 
gation in the area came into operation. 
The further report was that a major por- 
tion of the Houi 
and it became cultivable. This report was 
not rejected by the court but its impor- 
tance was minimised by stating that the 
report showed only a portion of the piot 
cultivable. The lower appellate court 
conveniently omitted to use the word 
‘major’ because the report was that 
major portion had lost its character and 
had become cultivable. The lower appel- 
late court has not given any finding whe- 
ther the disputed portion of the plot 1014 
was culturable portion or not. I have 
sald above that the area of plot 1014 was 
6.76 acres. It cannot be disputed. that in 
course of time the character of land may 
change. In the written statement what was 
said in’ paragraph is that a Govt. Amin 
was deputed to assure the cultivable por- 
tion of plot No. 1014 and he found the 
land in suit having an area of 5 acres 


cultivated and. cultivable and divided in- 


to several clocks (chacks?), There is noth- 
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ing-reliable on .record to show: that: this 
assertion of the defendants was wrong, 
Ext. B/1 is the report of the Amin, Ext 
€/1. which is one of the entries in. the 
khesra for. the year 1967-68 (vide serial 
Nos, 1192 to 1194) shows that an area of 
only 1 acre of the suit plot 1014 was 
shown as Jalagar (water reservoir). The 
lower appellate court says that the cha- 
racter of the plots as Jalagar retained 
even up to plot had been silted and fill- 
ed up by the year 1967. The pleader 
commissioner (P. W. 13) also found. that 
a portion of the plot had been silted. and 
filled up. The lower appellate court has 
itself accepted the cultivation. There 1s 
evidence on record that.the lands of the 
villagers were being irrigated from Kul 
river canal from the year 1963 and from 
some other sources also. This fact was 
accepted by the court below. The lower 
appellate court says: 


“The villagers may have right to irri- 
gate from various Ahars and if it is pro- 
ved as is proved from the evidence’ on 
record, that the villagers have been irri- 
gating their. lands. from disputed Houji as 
well, then the. right of ease- 
ment acquired by the villa- 
gers for irrigation of their lands. by 


these two plots cannot cease. There is 


evidence that portions of survey plots 
924 and.1014 are under cultivation- and 
the defendant. appellant introduced. in < 
evidence certain documents to show that 
portion of these plots got irrigation faci- 
lity from other means and not from the 
water of these two plots. That may be so, 
but if the villagers acquired right of ease- 
ment to irrigate from these two plots, - 
then the fact that they irrigated their 
lands from other sources also, would not 
take away their right of irrigation from . 
two plots”, 


It is clear from the shave that the 
villagers had other sources of irrigation 
and so far as the, suit plot is concerned 
its major portion had been filled up arid 
was used for cultivation purposes and it 
had lost its utility as a source of irriga- 
tion, On the findings of both the courts 
below the suit land vested in the State. 
of Bihar, and therefore, the State had 
right to settle the land with the appel- 
lant. The lower appellate court. said that 
the State did not file an appeal before it 
against the finding of the subordinate. 
Judge to effect that. the State was’ not 
competent to settle the land. In my opi- 
nion, Mr. K. D. Chatterji rightly ‘pointed 
out that even if the State did not file an 


1881 -` 


appeal:‘the lower appellate court could 
junder the provisions of Order 4 (41)? 
|Rule 4 read with Rule 33 vary the decree 
Jin favour of the State. It may be: pointed 
out that the State has appeared before 
this court and it-has supported the ap- 
pellants’ case... 


5. On a consideration of the submis- 
sions raised by the parties in this case I 
am of the opinion, no relief can be grant- 
ed to the plaintiffs. The appeal is, ac- 
cordingly allowed, : judgments and de- 
crees of both the courts below are set 
aside and the suit is dismissed. No costs. 


Appeal allowed. 
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© Ms. Laxmi Narayan Gauri Shankar, 
Appellant v. Gopal Krishna Kanoria and 
another, Respondents. 

A. F. A. D. No. 88 of 1976, D/- 18-3- 
 1980.* 


Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (3 of 1947), Sec. 11 (b) 
— Transfer of Property Act (4 of 1882), 
Sec. 108 (j) — Sub-tenancy — Privity of 
contract exists exclusively between 
lessee and his sub-lessee — Material 
deterioration to building caused by sub- 
lessee —— Lessee igs personally liable and 
responsible to the landlord for behavi- 
our of sub-lessee, 


The privity of contract in case of a sub- 
tenancy under the Buildings Control Act, 
between the tenant and his sub-tenant, 
remains exclusively between them and 
the tenant cannot contend that he will 
not be liable or responsible for the be- 
haviour of his sub-tenant to the land- 
lord. In case of breach of any of the con- 
ditions of the tenancy or for causing any 
material deterioration in the condition of 
the building or for any act of waste by 
negligence or default, the tenant alone 
‘would be entitled to take an action for 
the eviction of the sub-tenant: (Para 12) 


The law under clause (b) of Sec. 11 of 
the Buildings Control Act as well as that 
contained in Section 108 (i) of the T.P. 
Act makes the tenant ` personally liable 
and responsible for the behaviour of a 


sub-tenant and he cannot be permitted to 


*From decision of- T.L. Verma, Addl. 
_ Sub. J., 7th Court, ` Patna, D/- 23-11- 
. 1975. 
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contend that his liability on account of 
the acts ‘of misconduct of the sub-lessee 
would cease. The whole emphasis of 
clause (j) of Section 108. of the T. P. Act 
is that the lessee by transferring the 
whole or part of his interest does not 
absolve himself from his contractual lia- 
bilities to the lessor. Even a notice of 
the transfer does not affect his  Jiabili- 
ties. Unless, a privity of estate is found- 
ed between the head-lessor (landlord): 
and the sub-lessee, the liability of the. 
lessor (tenant) continues. Case law dis- 
cussed, (Para 11) 
Cases Referred ; Chronological Paras 


AIR 1978 Pat 153:1978 BBCJ (HC) 

202 11. 
AIR 1974 Pat 135 il 
AIR 1964 SC 1305 il 
AIR 1964 SC 1889 - H 
(1963) 67 Cal WN 617 13 
AIR 1956' Mad 54 13 
AIR 1956 Nag 60 13 
1953 BLJR 586 ` 11 


AIR 1952 Mad 180: 1952 Cri LJ 389 13 
(1906) 2 Ch 631 : 96 LT 48 : 76 LJ Ch 78, 
: South of England Dairies Ltd. v. 
- Baker 11 


- Kailash Roy and Chunilal, for Appel- 
lant; Shreenath Singh, Amla Kant 
Chaudhary and G. C. Bharuka, (for No. 1) 
and M. Salabuddin Khan ‘(for No. 2) for 
Respondents. 

HARI LAL AGRAWAL, J.:— This 
second appeal is by a tenant against 
whom respondent No. 1 instituted a suit 
for eviction from a house situated in 
Patna City. The suit for ejectment was 
instituted on the grounds of (1) personal 
necessity, (2) subletting to respondent 
No. 2, and (3) material damage caused to 


the building. by the sub-tenant, respon- 
dent no. 2. 
2. Both the courts below  negatived 


the plaintiff's case of personal necessity as 
well as subletting on the ground that 
the sub-lease was created with his con- 
sent but the third ground has been ac- 
cepted and the suit has been decreed by . 


‘both the courts on the ground of mate- 


rial deterioration in the building caused 
by wrongful act of the respondent Ne; 2, 
the sub-tenant, 


3. The present appeal has been filed 
only by defendant No. 1, the head-lessee, 
and the sub-lessee has filed an application 
under Order 41, Rules 4 and 33 read 
with Section 151° of the Code of Civil 
Procedure that in case of success of the 
appellant, the decree . for his eviction - 


\ 
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from the premises in question 
also be-set aside. When the appeal was 
placed for hearing before a learned 
single Judge of this Court, it was con- 
tended by the learned counsel for the 
appellant that the appellant cannot’ be 
held liable'in law for the alleged act of 
the sub-tenant and, therefore, the de- 
cree for eviction was without jurisdic- 
tion: In view of the fact that there was 
no direct decision: relating to a sub-lessee 
of a building he referred the matter te 
a Division Bench and accordingly the 
case has been are parore us for hear- 
ing. - ; 


‘4, I may now state, very briefly, the 
facts which are relevant for the points 
raised in this second appeal.‘ Admittedly 
respondent No. 1 is the owner of the suit 
house which is a double-storeyed build- 
ing bearing Municipal Holding No. 116, 
situate in Mohalla Bagh Lodan (Mirchai- 
ganj) in the town of Patna City. The 
entire building was let out to the appel-. 
lant-firm which is a wholesale dealer in 
cloth and monthly rental at the relevant 
time was Rs. 100/-. According to the case 
of respondent no. 1 the appellant induc- 
ted and sub-let to respondent No. 2, the 
first floor of the building without his know- 
ledge. Admittedly respondent No. 2 was 
carrying a business .of manufacture of 
ink at another place in “Yadav Market” 
situate quite close to the premises in 
suit and after his induction in the suit 
premises, he kept his gaddi in the first 
floor. But later on, on account of cer- 


tain differences with his other landlord; '. 


he shifted. his manufacturing | unit as 
well to the suit premises. It is alleged 
that for manufacturing ink respondent 
No. 2 had to store huge quantities of fire- 
wood, acid, spirit and other inflammable 
articles in the premises and the process 
of manufacture emitted thick smoke 
from the bhatti besides gas and carbon, 
causing material damage to the building 
besides blackening the walls and being 
a source of nuisance to the neighbours, 
Respondent No. 1 on coming to know of 
these facts asked the appellant to get 
the premises in occupation of respon- 


dent No. 2 vacated,.but.having. failed he 


instituted the suit, as, according to him, 
the appellant and respondent No. 2 both 
are in collusion with each other, . 


In its written -statement the appellant 
controverted the allegations of respon- 
dent No. 1 and contended that frespon- 
dent No. 2 was inducted in pursuance of 
a compromise arrived at between the 
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parties in an earlier suit and; therefore, 
the subletting being authorised in law, 
it cannot be held responsible for any 
act of the sub-tenant. - Nonetheless, it 
denied ‘the allegations of respondent. 
No. 1 that any material damage had been 
caused by the sub-tenant, Defendant 
No. 2 did not file any separate written 
statement. 


5. It may be mentioned that eartier 
respondent no. 1 had instituted a.. money 
suit in the year 1952 for recovery of 
arrears of rent against the appellant 
which ended into a compromise.. It is 
by this compromise decree (Ext. C) “that 
the rent .of the premises was fixed at 
Rs. 100/- per month and the first floor 
portion of the building ` terminable 
with the tenancy of the tenant’. It is 
in pursuance of this compromise decree 
that the appellant sublet the first floor 
of the premises in question to respon- 
dent no. 2 sometime in December 1955 
on a monthly rental of Rs. 50/-. 


It may also be mentioned that the ap- 
pellant instituted Title Suit No. 27 of 
1967‘ against respondent No,.2 for his 
eviction, inter alia, on the ground that 
the respondent No. 2 had “maliciously 


eseeave 


, misused it and condition of the building 


has materially deteriorated owing to act 
of waste and negligence and they have 
committed breach of tenancy thus. res- 
erving his right to institute another suit 
for recovery of damages on account of 
injury caused to the building. The 
plaint of the said suit was filed by. the 
plaintiff and was marked Ext. 3. That 
suit was filed about seven months before 
the institution of present suit by respon- 
dent No. 1. In between this period, 
namely, the filling of the suits by the ap- 
pellant and the respondent No. 1, it is 
alleged that a fire broke out in the pre- 
mises in occupation of respondent No. 2. 

6. The trial Court. recorded the 
following findings; 

(i) The plaintiff has failed to establish 


that defendant no. 1 had no right to sub- 


let the portion of the suit house, special-~ 
ly for manufacturing purpose. 

(ii) The plaintiff has failed to establish 
that defendant no. i committed any 
breach of the terms of the tenancy. 

(iii) The ‘material deterioration in the 
condition of the suit building by the 
act of defendant no. 2 has been admitted 
by defendant No. 1 in Ext. 3. °°. 

On these findings the trial court decreed 
the suit. 
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The lower appellate . court in an ap- 
peal by the appellant, recorded these 
findings: . 

(a) The premises are being used by 
defendant no. 2 for manufacturing ink 
and in that process the condition of the 
building has been. malereiy, deteriora- 
ted. 

(b) The appellant failed to eeaeien 
that respondent no. 1 had consented for 
letting out the ‘premises to respondent 
ho. 2.for manufacturing purposes. 

(c) The appellant is guilty of - 'the 
breach of the implied condition. of the 
tenancy and liable for the acts resulting 
in the material deterioration of the con- 


dition of the building by permitting rès- 


pondent No. 2 to manufacture ink. 


fT. Section 11 of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act, 
1947 protected a tenant from eviction 
from any building in his occupation, ex- 
cept on one or more of the grounds 
mentioned therein, e. g., 

“(a) for breach of the conditions of 
the tenancy, ...... re 


fb) where the condition of the building 
has materially deteriorated owing to acts 
of waste by, or negligence or. default of, 
the tenant, or’of any person _ residing 
with the tenant or for eis behaviour 
the tenant is responsible; . 

(c) to (e) xx xXx XX xx © 
We have seen that both the courts be- 
low have found as a fact that respondent 
no. 2 has committed material deteriora- 
tion in the condition of the building 
owing to waste and act of negligence, 
for which the appellant was liable | in 
law. The lower appellate. court, how- 
ever, in disagreement with the trial 
. court, has recorded a further finding 
that the appellant was also guilty for 
breach of the implied condition of ten- 


ancy by allowing respondent No..2 to use- 


the premises for manufacturing ink 
which was injurious to the building.. 

8 Mr.: Kailash. Roy, appearing for the 
appellant, however contended that (1) 
the facts found by. the courts below for 
recording the finding that there has been 
a material deterioration, did not: consti- 
tute a material deterioration in law, and 
(2).even assuming that the’ facts alleged 
and found did constitute aħy. materiaj 
deterioration, then the appellant teing 
not a party to those. acts of damage and 
waste, particularly when it had already 
taken steps for eviction of defendant 
no, 2, cannot be held liable in any way. 
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9. I think the first argument can be 
very conveniently disposed. of without 
much discussion. The argument was 
based on the evidence of the plaintiffs 
attorney, who. examined himself as 
P. W. 5, wherein he stated that on ac- 
count of the smoke’ and emission of 
other gases the walls of the building had 
been blackened. Learned Counsel, there- 
fore, argued that blackening of the walls 
can hardiy be called to be material de- 


l terioration, in the eye of law as contem- 


plated under cl. (b) of Section 11 of 
the Act, as that could be removed and 


. Cleared up and the walls could become 


tidy by re-colouring the same and the 
jandlord if at all could claim some 
damages. l 


Mr. Shreenath Singh, learned counsel 
appearing for the landlord-respondent, 
refuted this argument and contended 
that P.W. 5 had also stated of the fact 
of material deterioration to the building 
and no question in cross-examination 
was put to him as to what did the wit- 
ness mean by that statement. He further 
submitted that it was not open to the 
appellant to dispute the fact of material 
deterioration in the building in view 
of its own statement and allegations 
made in the plaint (Ext. 3) filed against 
the second respondent. . 

I have already ‘quoted the relevant 
statements made in this regard in the 
plaint of the suit instituted by the ap 
pellant and would accept the argument 
of Mr. Shreenath Singh that in view of 
those. averments it is mot now-open to 
Mr. Kailash Roy to raise any contro- 
versy or foin issues on this question. L 
therefore, would accept the finding re 
corded by the courts below that mate- 
rial deterioration -has been committed to - 
the premises- in question. 


10. I now proceed to examine the 
second contention of Mr. Kailash Roy as 
to whether -on account of the waste and 
damage caused by respondent no. 2 to 
the premises in question, and accepting 
his case for the sake of-argument that 
the. appellant was Not a party thereto, © 
it.can be. held a for all those 
acts. 


This question ae: once. ave us to the 
consideration of some of the relevant 
provisions, contained in Section 108 of 
the T. P. Act where the rights and lia- 
bilities of a lessor and lessee have been 
enumerated. The relevant clauses which 
are material for our: present purpose 
are as follows: 
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"(i) the. lessee may transfer absolu- 
tely or by way of mortgage or sub-lease 
the whole or any part of his interest in 


the property, and any transferee of such’ 


. Interest or part may again transfer it. 
The lessee shall not, by reason only of 
such transfer, cease to be subject to any 
of the liabilities attaching to the lease:” 


"(m) the lessee is bound to keep, and 
on the termination of the lease to re- 
store, the property in as good condition 
as it was at the time when he was 
put in possession, subject only to the 
changes caused by reasonable wear and 
tear or irresistible force. | 

"(o) the lessee may use the property 
and its products (if any) as a person of 
ordinary prudence would use them if 
they were his own; but he must not use, 
or permit another to use, the property 
for a purpose other than that for which 
it was leased, ...... 7? 


tegt vt 


11. We have already seen that the 
premises was let out to the appellant for 
the purpose of carrying on cloth business 
and it cannot be disputed that the pro; 
cess of manufacturing ink is quite differ- 
ent and orierous. The adverse effects on 
the building in course of the manufac- 
turing process which also necessitated 
setting up of a Bhatti, have already been 
noticed by the courts of fact. An an- 
cillary question, therefore, arises namely 


where a lessor authorises a lessee to sub- - 


let a premises, then whether that con- 
Sent would entitle the lessor to sublet 
the premises for an entirely different 
kind of user. Even assuming that the 
appellant was not bound to sublet the 
permises only for the purpose of a cloth 
business under the restrictions imposed 
by cl. (o) of Section 108, it was certainly 
bound to sublet the premises for the usa 
of the property which was not destruc- 
tive or injurious thereto and to exercise 
the same amount of prudence at the 
time of subletting as it was bound in re- 
lation to the user of its own property. 


‘Mr. Kaliash Roy, however, laid em- 
phasis on the statement made by respon- 
dent no. 1 in the plaint that respondent 
no. 2 was at that time carrying the 
manufacturing operations ‘in the premises 
of the nearby “Yadav Market”. and was 
only having his gaddi in ‘the first floor at 
the time of induction and it was only 
subsequently that when ‘some trouble 
arose between respondent no. 2 and the 
landlord of the “Yadav Market” that he 
was obliged to shift the manufacturing 
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same in the premises in suit. . oe 


I do not think the a can claim ` 
any protection on this account, because 
it was in duty bound as to its statutory 
obligations, to take proper remedial 
measures and ‘protective steps against 
respondent no. 2, the moment it found 
that the nature of user by respondent 
no, 2 had become’ injurious and was 
going to cause. material deterioration to 
the building, but it allowed the manu- 
facturing process to go on for several 
years, It seems to have taken the ac- 
tion against respondent no. 2 only in 
January 1967, after being served with a 
registered notice from respondent no, 1 
in August, 1966, asking it to vacate the 
premises. The provisions of the Bihar 
Buildings Act have taken away the right 
of the tenant.to give a sub-lease without 
the ladlord’s consent. The effect of. the 
compromise decree whereby the. land- 
lord gave his consent to the ` appellant 
to sublet the premises merely amounted 
to a declaration ‘that he would not eject 
his tenant on the ground of sub-letting 
and the appellant could sub-lease the 
leasehold property like a lessee under 
the general law as laid down in Cl. () 
of Sec. 108 of the Transfer of Property 
Act. But notwithstanding such a trans- 
fer or sub-lease, the sub-lessor would . 
always remain subject to “any of the 
liabilities attaching to the lease”. 


Mr. Kailash Roy, however, did not 
dispute the above proposition in princi- . 
ple but he attempted to make a . dis- 
tinction between the acts of bad faith 
and misfeasance of a sub-lessee to which 
the appellant was not'a party and other 
acts done by him in ordinary course of - 
business. In other words, he argued 
that the appellant cannot be held. liable 
for the extraordinary behaviour of re- 
spondent: No. 2 the liability for the (sic) he 
did not dispute. In my judgment: there 
is no foundation in law for‘the ingenious 
distinction sought to be brought in by 
Mr. Roy. If the liability is- attached to 
him in law for the acts of misconduct: 
and bad faith then the liability must 
apply a fortiori, as a matter of public 
policy, just like for all the acts of -the 
members of his own family, servants 
and employees for. the extraordinary 
behaviour of the sub-lessee. To.a ques- 
tion put by the Court as to whether the 
appellant could :escape liability for the 
extraordinary behaviour .of its own_ sery- 
vants, employees: etc. with respect tothe . 


A. L R.: 
unit from the market and : instat- the. 
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premises .under its own ‘occupation, 
- counsel under: constraint had to concede 
that the appellant was squarely liable. 
The provisions of Section 11 (b) of the 
Buildings Control Act is very clear in 
this regard. It is, therefore, difficult, to 
conceive as to how, in view of the clear 
and express stipulations under Cl. (j) of 
Section 108, the appellant could escape 
the consequences and the liabilities of 
its sub-lessee, namely, respondent No, 2, 
particularly when there was an implied 
covenant that no act of waste negligence 
or default by the tenant himself or of 
any person residing with himn or for 
whose behaviour he is responsible, would 
be committed which will cause material 
deterioration to the building. For the 
discussions to be made hereinafter and 
some authorities which I shall notice. it 
is not possible for me to make out a dis- 
tinction between the behaviour of a 
sub-tenant and that of the tenant him- 
self or of persons residing with him. 
The law under Clause (b) of Section 11 
of the Buildings Control Act as well as 
that contained in Section 108 (j) of the 
T. P. Act makes the tenant personally 
lable and responsible for the behaviour 
of a sub-tenant and he cannot be per- 
mitted to contend that his liability on 
account of the acts of misconduct 
of the sub-lessee would cease. In 
Halsbury’s Laws of England (3rd edi- 
tion) “liabilities of tenant and assignee” 
to the landlord have been very ‘succinc- 
tly stated at page 651 of the 23rd volume 
as follows: 

“1367. ° Tenant’s 
on covenants. | 


liability to landlord 


The assignment of the lease does not 
prejudice the personal contract between 
the tenant and the landlord, and -accord- 
ingly the tenant remains liable on -the 
covenant for payment of rent and the 
other covenants on his part contained in 
the lease unless the lease otherwise pro- 
vides; but as regards covenants which 
run with the land, the assignee also be- 
comes liable to the landlord by reason 
oi privity of estate, . .” - 

The present is not a case of an out and 
out assignment of the leasehold interest 
in. favour of the sub-lessee, respondent 
No. 2, so as to throw the burden of the 
liability upon him. ` Had it been a case 
of assignment, then only the landlord 
had a concurrent .remedy against . the 
assignee for the rent’ and on the co- 
venants running with the land. The re- 
medy as against the tenant is founded 
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on privity of contract: and as against 
the assignee on privity of estate. In 
such cases the landlord may sue either 
the tenant or the assignee or both at the 
Same time; but he can have GREY. one 
satisfaction. 

On the facts it is clear that no privity 
of contract existed between respondent 
No. 1 and respondent No. 2 and in such 
circumstance the interest of respondent 
No. 2 in the leasehold being co-extensive 
with that of the appellant, nc estate in 
favour of respondent No. 2 came into 
existence. This Court on ‘two occasions, 
namely, in the cases of (1) Pratap Chan- 
dra Singh v. Nibaran Kumar Mitra (AIR 
1974 Pat 135) and (2) Md. Zamiruddin 
v. Mrs. Fatima Ahmad, 1978 BBCJ 
(HC) 202: (AIR 1978 Pat 153), relying 
upon the decision of the Supreme Court 
in the case of Rupchand Gupta v. 
Raghuvanshi (Private) Ltd. (AIR 1964 
SC 1889), has held that in a suit for 
ejectment of the lessee, the sub-lessee 
was not a necessary party and the de- 
cree passed against the lessee was bind- 
ing on the sub-lessee. In the case of a 
sub-lease the sub-lessee becomes. a 
tenant of the lessee and does not stand 
in the lessee’s place. Therefore, there 
is neither privity of estate nor privity of 
contract between the head-lessor and 
the sub-lessee and a sub-lessee is not 
liable for rent nor on the covenants in 
the head-lease to the head-lessor (see 
South of England Dairies Ltd. v. Baker 
(1906) 2 Ch 631). This court also in 
the case of Dr. S. M. Usman v. Muham- 
mad Sulaiman (1953 BLJR 586) held 
that the provisions of the Buildings 
Control Act apply as between a tenant 
and a sub-tenant of a building, inasmuch 
as the term “landlord” did not suggest 
that the landlord must be the proprietor 
or the owner of the building. The ap- 
pellant has already, in exercise of the 
above power, instituted a- title suit 
against respondent No. 2 vide Annexure 
3 as already said earlier. The whole 
emphasis of Clause (j) of Section 108 of 
the Transfer of Property Act is that the 
lessee by transferring the whole or part 
of his ‘interest does not absolve himself 
from his . contractual liabilities to the 
lessor, Even a notice of the -transfer 
does not affect his liabilities. Unless, 
therefore, a privity of estate. is founded 
between the head-lessor and the sub- 
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lessee, the liability of the lessor con- 
tinues. 
The independent status of the sub- 


lessée: was again recognised by the Su- 
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~ preme Court in the case of Karam Singh 
Sobti v. Sri Pratap Ohand (AIR 1964 
SC 1805) where it was held that the 
sub-tenant -alone can appeal in his. own 
right against the decree, even though 
the tenant decides not to file an appeal 
and, therefore, he has got ‘independent 
right -to. have the decree set aside, 
although thereby the tenant would also 
be freed from that decree, Perhaps 
labouring wnder this impression respon- 
dent No. 2 has filed an application fer 
‘a relief under Rules 4 and 83 of O. 41 
of the ‘Code, as already referred to ear- 
Hier. 


12. From the aoe discussions, it -is 
clear that the privity of contract in the 
case of a sub-tenancy under the Build- 
ings Control Act between the tenant and 
his sub-teant remains exclusively ‘be- 
tween them and the tenant cannot be 
heard to contend that ‘he will :not ‘be 
liable or responsible for the ‘behaviour 
of ‘his sub-tenant to the landjorda and 
that in case of ‘breach. of any of fhe 
conditions of ‘the tenancy or for causing 






waste. by negligence or default, it was 
the tenant who alone was entitled to 
take an- action for the eviction of 
the sub-tenant and ‘the landlord’ could 
not on his own take action for the evic- 
tion of the ‘sub-tenant himself on the 
aforesaid grounds. 


13, Mr. Kailash Roy also advanced 
an ancillary argument and that was that 
every waste. or deterioration :to the 
‘building was not enough to entitle the 
Jandlord to terminate the tenancy and 
eject the tenant as the landlord is re- 
quired not only to prove an act of waste 
on the part of ‘a tenant 
also to prove that the said Act ‘is 
kely to impair materially the value or 
utility of the house. here is a body of 
authorities on this line no doubt, and 
Mr. Roy also cited the cases of Smt. 
Savitri Devi v. U. S. Bajpai (ATR 1956 
Nag 60), Venkayya v. Colla Meenak- 
-shamma (AIR 1952 Mad 180) and P. 
Damodaram v. K Loganatha Chettiar 
‘(ATR 1956 Mad 54) . and contended that 
‘in. any view of the matter the plaintiff 
was not entitled to a decree for eviction 
‘and, if at all, he can claim some dam- 
ages. 

This deni nae no application to 


the facts and the circumstances of the 
present case for the simple reason that 
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both the courts have concurrently held 
that there has been material deteriora- 
tion to the building in question. It has 
already been seen that the appellant 
itself = in the ' suit instituted 
against respondent No. 2 has de- 
Served its right to sue for damages on 
account of the -injury caused to the 
tuilding. Material deterioration is a 
question of fact and the learned counsel | 
for the appellant cannot be heard to say. | 
in a second appeal as to whether a par- 
ticular deterioration was material or 


not, as it was not’a question of law. It 


was observed by:a Bench of the Cal- 
cutta High -Ceurt in Kanti Chandra 
Banerjee v. Prenati Sarkar, (1963) 67 Cal 
WN 617) that a material deterioration 
remains in. fact material deterioration 
and cannot by law become legally im- 
material 
that the finding is not right is really to 
behind a finding of fact 
claim damages, ‘therefore, for the waste 
and material deterioration stands apart 
to sue the tenant for eviction on that 
ground,.as that is-a ground enumerated 
in Section 11 (1) of the Buildings Con- ` 
trol Aet for eviction of a tenant. 


14, I, therefore, do not find any 
merit in this appeal and would dismiss 
the same with costs. 


M. P. VARMA, J.:— I agree. 
: Appeal dismissed. 
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Prakash Sao, Appellant v. Bihar State 
Road Transport SPEvoration and R 
Respondents. í 


A. F. A. D. No. 519 of 1975, De 12-11- 
1980,* 


Transfer of Property Act (4 of 1882), 
Section 105 —~ Lease or Licence — State 
Road Transport Corporation by agree- 
ment deed giving premises to. plaintiff 
to run refreshment room under its con- 
tro] and authority — Corporation having 
control over day to day management of 
refreshment. room — Agreement ena- 
bling corporation to terminate deed by 
24 hours’ notice — Plaintiff is only a 
licensee and not lessee of Corporation. 
(Easements Act, (1882), Section 52). 


*From decision of Y. N. Bhatt. 1st Addl. 
Dist. J. Gaya, D/- 13-8-1975. 
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and to say in second. appeal - 


The right to - 
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Where under the agreement -whereby 
the State Road Transport Corporation: 
had allowed the plaintiff to rum the re~ 
freshment room under its control, the 
Corporation had an -authority to inspect: 
and check the manner in which refresh- 
ment room was being run by -the plain- 
tiff and also had authority to remove 
the employees of the plaintiff.. it could. 
not be said that the agreement created: 
interest in the premises in favour of. the- 


plaintiff and, therefore. . the plaintiff. 


could not be said to be lessee of the 
premises but only ‘a licencee. The fact 
that the premises: were given to the 
plaintiff for a term of one. year when 
another clause in the document enabled: 
the Corporation to terminate: the deed: 
by serving 24 hours’ notice or a clause’ 
in the agreement required giving - of 
three months’ notice by either party to 
terminate the agreement would not make 
any difference.. Case law discussed.. 
(Para 7): 


Lease has been defined in Section 105 
as transfer of -the right to enjoy an im- 
movable property made for a certain. 
time expressed or implied in considera- 
tion for a price paid or promised.. 
Whereas licence has been defined under’ 
Section 52 of fhe Easements Act‘as: a 
grant to another person, “the right to do 
or continue to do in ‘or upom the im- 
ovable property of the grantor; some- 
thing which would in the absence of such 
right be unlawful and such right ‘does 
not amount to easement or an interest: 
in the property.” 


(Para 5) 
Cases Referred: ` Chronological Paras 
AIR 1974 SC 396 5 
AIR 1965: SC 610° 5: 
AIR 1962 SC 554 8! 


AIR 1959 SC 1262 5. 

S. C..Ghose and Bishwanath Agrawal, 
for Appellant; K. P. Verma, Advocate 
General and Ram Nandan Roy, for Re- 
spondents. 

JUDGMENT :— The plaintiff is the ap- 
pellant in this second appeal. The suit in 
question had been filed on behalf of the 
plaintiff for a declaration that he was a 
lessee of the defendant Bihar State Road: 
Transport Corporation (hereinafter refer- 
red to as the “safd Corporation”) ‘and: as 
such he cannot be evicted from the pre- 
mises which had been let out to him. It 
is the case of the plaintiff that the said 
corporation owned and possessed survey 
plot No..666 of village Sherghati and. it 
was let out to the plaintiff to rum a re~ 
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freshment: rodm: on æ “monthly rental of 


‘Rs. 60/-. The said premises was leased oni 


basis of an agreement, allowing the 
plaintiff to run the refreshment room for 
a period of one year from Ist January, 
1959, . 

2. According to defendant. Corpora-- 
tion the plaintif was. not. a lessee: but. a 
licensee and: after expiry -of. the period, 
aforesaid he. cam be: asked: to: vacate the: 
premises: in: question. 

- 3. The. learned: Munsif om a considera- 


‘tion of the document aforesaid: and other 


facts and circumstances came to the con- 
clusion: that the plaintiff was a: licensee: 
and as such. he car be: directed: to vacate. 
the: premises after the: expiry of: the 
period of license, On: that finding the suit. 
was dismissed, The appeal filed. on be- 
half of the plaintiff was also dismissed 
by the learned, Additional District Judge 
holding that. the plaintiff was. a. licensee.. 

4. Learned counsel. appearing: for the: 
appellant has: raised. the same point be- 
fore this Court and. has urged that or 
proper construction of the agreement. 
(Ext. A/5) it should be held that the. 
plaintiff was a. lessee of the premises in 
question and. he can be evicted: only in 
accordance with law. 

5. On many occasions when a person: 
is granted the right to enjoy an immov- 
able property belonging to another,. ques- 
tion arises as to. whether such person is 
a licensee or a. lessee. However, there is 
a marked. distinction between a. lease and. 
a licence.. Lease has been defined in Sec- 
tion 105 of the Transfer of Property Act; 
as.a transfer of the right to enjoy an im- 
movable property’ made for a certain 
time. expressed’ or. implied in considera- 
tion for a. price paid or promised. Where- 
as licence has been defined. under Sec, 52 
of the Indian Easements Act as a grant]. 
to another person “the: right to-do or 
continue to do, in or upon the immovable 
property of the grantor,. something which 
would: in the: absence of such right, be 
unlawful. and such right.does not amount 
to: easement or an interest in the pro- 
perty”. In either case the person con~ 
cerned is. im. possession of the property: 
but the question: which. is to be. ascer— 
tained is as to whether’ an interest in the: 
land has been created in: his favour: If 
am interest in the land: has’ been created: 
then he iss a. lessee otherwise he is just a: 
licensee. For ascertaining this: aspect of 
the matter the document has. to- be- exa- 


. mined and construed. In the- case of As- 


sociated: Hotels .of India Ltd.. v: R. N, 


o 
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Kapoor (AIR 1959 SC 1262), it was ob- 
served. 


"I£ document gives only a right to use 


the property in a particular way or 
under certain terms while it remains in 
possession and control of the owner 
thereof, it will bê a licence. The legal 
possession, therefore, continues to be 


with the owner of the property, but the - 


licensee is permitted to make use of the 
tremises for a particular purpose. But 


for the permission, his occupation would 


be unlawful. It does not create in his 
favour any estate or interest in the pro- 
perty: There is, therefore, clear distinc- 


‘tion between the two concepts. The divid- 


ing line is clear though gometimes it be- 
comes very thin or even blurred.” 


In that very case it was pointed out that 
whether a document creates a licence or 
lease, the substance of the document 
must be preferred to the form. It should 
be ascertained as to what was the real 
intention of the parties, whether they in- 
tended to create a lease or a licence. 
Again in the case of Mrs. M. N. Club- 
wala v. Fida Hussain (AIR 1965 SC 610) 
the same view was expressed. In the case 


of Qudrat Ullah v. Municipal Board, 


Bareilly 
served: 


“There is no simple litmus test to dis- 
tinguish a lease so defined in Section 105, 
Transfer of Property Act from a licence 
as defined in Section 52 Easements Act, 
but the character of the transaction turns 
on the operative intent of the parties. To 
put it pithily, if an interest in immov- 
able property, entitling the transferors 
to enjoyment, is created, it is a lease: if 
permission to use land without right to 
exclusive possession is alone granted, a 
licence is the legal result.” 


(AIR 1974 SC 396) it was ob- 


'6. The agreement in question is titled 
as the “Deed of licence for running re- 
freshment rooms”. The parties are des- 
cribed as licensor and licensee. It is true 
that mere description of the deed or its 
title is not décisive regarding the nature 
of the deed, that has to be ascertained 
after taking into consideration the differ- 
ent clauses of the documents. From bare 
reference to the some of the terms ` and 
conditions of the deed it appears that the 


' plaintiff had to supply meals and refresh- 


ment at the refreshment room: to passen- 
gers travelling by the buses’ of the 
licensor which was to be ‘approved by the 
licensor or by his authorised representa- 


tive.. Then another term is that the plain- 
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tiff had to keep and maintain necessary 
equipments, cupboards, drawers and 
show cases with prior approval of the 
licensor or its authorised representatives. 
It is also. provided that only. such ser- 
vants or agents had to be employed by 
the licensee who were approved from 
time to time by the licensor or its auth- 
orised representative. The licensee had 
agreed to dismiss any employee if such 
employee was considered to be undesir- 
able by the licensor or its representa- 
tive. He had further agreed to allow the 
authorised representatives of the licensor 
to enter into the refreshment room at all 
reasonable times and to examine the con- 
dition in which the refreshment room 
was being run. He could not affect any 
change or alteration in the refreshment 
room premises without the previous per- 
mission in writing of the licensor or its 
authorised representatives, Clause (e) of. 
paragraph 4 of the agreement is as fe- 


r 


lows: i 


“Every ‘person employed By the 
licensee in exercise of the licence shall 
during the term of these presents be under 
the control of the licensor and shall obey 
or perform all ‘reasonable directions of 
the licensor or his authorised representa- 
tive and shall be’ liable in case of im- 
propriety or. misconduct to immediate 
removal from the licensor’s premises, but 
such persons employed by the licensee 
shall be deemed to be the servants or 
agents of the licensor,” 


One of the clauses of the agreement pro- 
vides that the licensor was at liberty to 
terminate the said deed by serving 24 
hours’ notice on the licensee and “in the 
event of licensee’s failing to do so the 
licensor or his authorised representative 
shall be entitled to remove all such. be- 
longings and effects of the licensee from 
the refreshment room premises without 
in any way being liable for any loss or 
damage whatsoever thereto.” 

Clause 5 of that agreement was as fol- 
lows: - 

- “Nothing herein contained shall be 
construed as conferring upon the licensee 
any right, title or interest in or to the 
premises and the property of the licen- 
sor.” 

7. Reading the aforesaid terms it can- 
not be disputed that the licensor - had 
allowed the licensee: (the plaintiff).to run 
the refreshment room in question unde 
its‘ control. The licensor: had not only say 
in the. matter as to how the licensee shall 
run the - business . but had an 
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authority to inspect and check: 
the manner in which the re- 


freshment room was being run by ‘the 
licensee. The licensor had the authority 
to remove the employees of the licensee. 
In such a situation can it be said that by 
the document interest in the premises 
had been created in favour of the plain- 
tiff so as to make him a lessee instead of 
a licensee. Learned counsel appearing on 
behalf of the licensee laid great stress on 
the following expression used in the 
document “that the licensee shall hold 
the same from list day of January, 1959, 
for a term of one year” which according 
to him is consistent only with creation of 
an interest in the premises. He further 
pointed out that one of the clauses of the 
agreement requires either party to give a 
three months’ notice before the said 
licence is terminated. I have already 
pointed out that another clause of that 
very agreement enables the licensor to 
terminate the deed by serving a 24 hours 
notice on the licensee. In my opinion, the 
clause requiring giving of three months’ 
notice in writing by either party will not 
‘|make the document a deed of lease and 
the plaintiff a lessee. The intention of 
the parties are clear from the different 
clauses of the agreement that no 
interest in the land was being created. I 
am of the view that the courts below 
have rightly construed the document in 
question as a deed of licence and has re- 
jected the claim of the plaintiff that he 
was a lessee of the premises. 


8. On behalf of the appellant the 
learned counsel urged that even if the 
plaintiff was held to be a licensee, as the 
defendants have accepted rent month to 
month, he should be held to be a month 
to month tenant, It is difficult to accept 
this argument as well. When the plain- 
tiff was inducted on the premises as a 
licensee he shall continue to be a licensee. 
Merely by payment of rent after the ex- 
piry of the period of one year he will not 
become a lessee. As it was pointed out 
by the Supreme Court in the case of Dr. 
H. S. Rikhy v. New Delhi Municipal 
Committee (AIR 1962 SC 554) that mere- 
ly mentioning rent in the receipts grant- 
ed by the Municipality in that case to the 
occupiers of the shops in the market will 
not conclusively establish a relationship 
of landlord and tenant or creation of an 
interest in the’ shops in question. In the 
agreement the plaintiff was required to 
make payment which has been described 
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as “Licence payment for the purpose of 
the said licence”. If in the receipts grant- 
ed to the plaintiff the amount has been 
described as rent, the plaintiff will not 
become a lessee of the premises so as to 
attract the provisions of Section 106 of 
the Transfer of Property Act. 


9. In the end I may point out that be- 
fore the Corporation could take any ac- 
tion for evicting the appellant, this pre- 
sent suit was filed by the appellant in the 
year 1965 and on basis of the orders of 
injunction he has continued in possession 
thereof for the last 15 years. The suit ap- 
pears to be an attempt to forestall any 
action of eviction against the plaintiff, 
otherwise there does not appear to be 
any real cause of action for institution of 
the suit. 


10. In the result the appeal fails and 
it is dismissed but in the circumstances 
of the case there shall be no order as to_ 
costs, l 
. Appeal dismissed. 


AIR 1981 PATNA 145 
HARI LAL AGRAWAL, J. 
Bishwanath Singh, Petitioner v. State 
of Bihar and others, Respondents. 
Civil Writ Jurn. Case No. 1375 of 1979, 
D/- 4-7-1980. . 
(A) Bihar Privileged Persons Home- 
stead Tenancy Act, 1947 (4 of 1948) — 
Sec, 2 (J) — “Privileged Tenant” — A 


-Trespasser or squatter cannot become a 


privileged tenant, 


A trespasser or squatter who enters 
upon somebody else’s land cannot ac- 
quire the right of a privileged tenant by 
remaining in possession or occupation over 
the land or any structure, as the case 
may be, for the statutory- period of one 
year. The Legislature never intended to 
recognise such a right as that would be, 
on the other hand, defeating the rule of 
law itself. (Para 10) 

(B) Bihar Privileged Persons Home- 
stead Tenancy Act, 1947 (4 of 1948), Sec- 
tions 2 (J), 3 — Applicability — It is ap- 
plicable only to land held for. residential 
purposes —- Claimant alleging to be a 


privileged tenant was inducted over dis- 


puted land for purpose of establishing 

wood business — Act would not be ap- 

plicable. AIR 1957 Pat 163, Rel. on. 
(Para 9) 
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(C) Bihar Privileged Persons Home- 
Stead Tenancy Act, 1947 (4 of 1948), Sec- 
tions 2 (j), 8 (1) (b), proviso fourthly — 
Claim for privileged tenancy — Claimant 
already in possession of a residential 
house built by his father and . besides 
claimant’s family possessed of extensive 
land — Claim would not be sustainable 
because privileged tenant should not hold 
any other land exceeding one acre. 1968 
BLJR 281, Rel. on; 1979 BBCJ (HC) 245, 


Disting. (Para 11) 
Cases Referred : Clicsnological Paras 
1979 BBCJ (HC) 245 10 
AIR 1977 NOC 177 : 1977 BBCJ (HC) 562 

. 10 
1968 BLJR 281 . 11 
ATR 1957: Pat 163 >. . © 9 


Gupteshwar Prasad, for Petitioner: 
Chunni Lal, Govt. Pleader No. 5, for the 
State; Upendra Prasad, for Respondent 
No. 3. 


ORDER :— This writ apelientions has 
been filed by the petitioner for quashing 
the order of the Anchal Adhikari, Maner, 
dated 2-2-1979, annulling an earlier 
order dated 11-1-1978 by which the peti- 
tioner had been granted a parcha under 
the provisions of the Bihar Privileged 
Persons Home-stead Tenancy Act, 1947 
(for short ‘the Act’). 


2. The case of the petitioner is that 
he is a privileged person: within -the 
meaning of the Act and was entitled to 
the grant of the parcha with- respect to 
the land over which he had constructed 
his residence and has been living for 
several years. 


The petitioner’s ancestors were resi- 
. dents of village Jamunipur situated 'on the 
southern bank of river Ganga. The whole 
of the village went into the bed of the 
river in the floods of 1960 and the resi- 
dents were’ rehabilitated elsewhere. The 
Government also acquired certain lands 
for rehabilitation of the ' flood-stricken 
people, but according to the petitioner’s 
own case, no land was given to him. ‘He, 
therefore; along with.a :co-villager (Ram 
Lachhan Singh)i:took shelter over 5 de- 


cimals of land towards: the south-eastern,- 


corner of survey plot :No. 538 -under 
khata No, 221 in village Sarai-Naner, be- 
‘ longing to. respondent No. -3 and after 
raising’ a: hut, (began to live there with 
the membérs of his family. ‘Ir. this way 
the petitioner claims that he has been 
living in said dwelling -house right 
since the floods of the year ` 1960: and he 
holding no other land, nor, being a 
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Mahajan. etc., was covered within the 
umbrella of the definition of'“privileg- 
ed tenant” within the meaning of the 
Act and thus entitled to remain in oc- 
cupation of the same without any dis- 
turbance. It is not the case of the peti- 
tioner that he entered upon the land with 
the consent of respondent No. 3, namely, 
the landlord of the land, or ever paid any 
rent to him: All that he has alleged in 
the petition in this regard is that 5- de- 
cimals:of land in question has been held 
and used by him “with consent, express: 
and implied, of the landlord-respondent 
No. 3, for residential purposes...” ‘and 
that he “has always been agreeable to 
pay fair and equitable rent that may be ~ 
determined by the appropriate auth- 
ority”. 


3. Sometime in the year 1977 the peti- 
tioner made an application before the 
Anchal Adhikari, Maner, for grant of a 
parcha although in the petition he has 
said that he made the said application 
for determination and settlement of fair 
and equittable rent “as there was no con- 
tract between respondent No. 3 and the 
petitioner”, but the application, a copy 
of which has been made Annexure 1 to 
the writ application, does not make such 
statement. All that is stated therein is 
that the petitioner has been living in the 
hut constructed over 5 decimals of land 
in question from the last 15 years and, 
therefore, he should ‘be praeven ine par- 
cha. 


It appears ‘that. a report was called for 
by. ‘the. Anchal Adhikari on this applica- 
tion. Annexure 2 is the copy of the re- 
commendation of the Panchayat Sewak 
who stated in his report that the - peti- 
tioner was a landless person and was in- 
possession of the land in question. He, 
therefore, recommended for'grant of the 
parcha. The report of the Panchayat 
Sewak was forwarded through the Circle 
Inspector with a similar recommendation. 
The Anchal Adhikari then got a sketch 
map prepared by the Anchal Amin and 
thereafter with reference to the map, by 
his order dated:11-1-1978, directed - for 
issue of the. parcha, No notice was issu-~' 
ed: to respondent No. 3 in the matter: and: 
the above. ‘proceeding: was all done ex 
parte - without his: knowledge. 

4. “Respondent No. 3 on ‘coming to 
know of the above facts filed an objec 
tion petition on 26-1-1978 before respon- | 


dent’ No.'2, objecting to the grant ‘of the — 


parcha to the petitioner on the ‘ground 
that he had given the land in question to 
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the petitioner on rent ior establishing a 
timber wood shop (Lakri ka'tal). On- this 
objection the Anchal Adhikari called for 
a fresh report from the. Circle Inspector. 
The Circle Inspector submitted a report 
dated 10-7-1978 . (Annexure -6) still, ssup- 
_ porting the case of. the petitioner, but: in 
his report he mentioned. that ‘Maner was 


‘brought under a notified area in the-year. 


1976 under the provisions of the Bihar & 
Orissa Municipal’ Act, further stating 
‘therein that notwithstanding the constitu- 
tion of the Notified Area under the provi- . 
sions of the Act, since the petitioner had — 
acquired . the status of a privileged 
tenant, he could not be deprived of that 
right. The Anchal Adhikari,. however, by 
his impugned order . annulled his earlier 
order on the ground of the. constitution 
of the Notified Area.’ 


§... The petitioner challenges this order 


on the following grounds: Si? 

(i) The order of. :the Anchal Adhikari 
was without: jurisdiction inasmuch: as 
he had no jurisdiction ` to cancel his ear- 
lier order. 

(ii) The conversion of the area in. ques- 
tion into a notified area ‘could: not de- 


prive him of this right in the homestead. - 


6. A show cause has ` ‘been filed ’ by 
respondent: No. 3 and it.. has been stated 
in the said petition that in the year 1969 
the father of the petitioner: had ‘purchas~ 
ed 14 kathas 12 dhurs of land from re- 


spondent No. 3 for Rs. 7.300/- by’ a régis- , 


tered sale. deed over which he had con- 
structed a pucca house and. the. peti- 
tioner has been residing in the said housë 
. with his family members all through as 
‘ amember of the joint family up till now. 
It has been further stated that the fam; 
ily of- the petitioner is possessed of sev- 
eral bighas of. land in village J amunipur 
apart from the ` residential house afore- 


said in village Maner. Tt has further been’ 


stated that in the year 1976 several ` 
other ‘persons had filed similar petitions 
for obtaining parchas claiming ‘them- 
Selves to be the privileged tenants in res- 
pect of ‘the same plot No. 538 and the 
karamchari after thorough enquiry had 
submitted a report on 29-6-1976 stating 
there that none of them was in posses- 
sion over the said plot. ' A. copy. of the re- 


that. report ‘it is clearly stated that there 
was no hut or ‘any other’ construction 
over plot No. 538 and the: whole of ‘the - 
plot was in ‘possession: of -the Jand. owner; 
namely respondent: No. 3.,On-this Eai 
the- said proceeding -was. also. dropped, 
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It appears that on 27th of J une, 1980, 
‘the ‘last. day; of the. .-vacation, a reply ‘to 
the show cause petition: was filed by the 
petitioner, however without serving any 
Copy, ‘to “respondent! No. 3 and no copy’ 
was: served. until the hearing was taken 
up. The pony. therefore,. cannot be 
looked into,’ a 


Ts aes the facts stated by the nares 
as. above;it- appears that the petitioner 
was inducted ‘py respondent No.3 for the 
purpose of establishing a timber: wood 
' business on the plot in question, and in 
any event, according to the petitioner’s 
own case, he did not-enter upon the land 
or built the hut with the.consent of re- 
spondent No. 3. According to his own 
case, therefore, he is a squatter. A-ques- 
_ tion - arises as to’-whether a squatter who 
enters upon somebody else’s land who 
might be a landless person, can acquire 
the right: of a privileged tenant by re- 
maining: in ‘possession or‘ occupation over 
the land‘or any structure, as the’ case 
may be,'for the statutory period. of one 
year. In order to answer ‘this question 
some of:the relevant provisions of tpe 
Act need be noticed. 


- §& The very preamble. of >the Act 
shows that it was enacted’: for making 
better: provisions on certain subj ects re- 
lating to law of landlord ‘and tenant: in 
respect of homesteads‘ *held by ‘certain 
classes ‘of persons in rural areas in the 
State of Bihar. It would further appear 
from ‘the. Statement ‘of Objects - ‘and 
Reasons that the Act was enforced to 
improve the lot of the weaker section: of 
the society, such as ‘labourers and arti- 
sans etc. who live either in houses built 
by themselves on lands given to them by 
the landlords or the houses built by the 
landlords: and to.- provide: them with 
greater security in the matter of _ their 
houses and occupation of such homesteads. 
Provisions have also been made for fixa- 
tion of fair and equitable rents payable 
by ‘such landless: labourers for their se- 
curity against their illegal and unreason- 
able- ejectment- from the lands, 


- Section 4 of the Act eee that å 
privileged tenant will have permanent 
tenancy invhis holding subject to the 
payment. of-such rent’ as may be 

between him: and his landlord; or where 
there is no contract or ‘if the :rent is al~ 
” leged to be. unfair. or inequitable, such 
rent as may be:: fixed by. the. Collector.. 
under the . provisions of - Section 68.. In 
order. to ‘qualify for ‘this © privilege the 
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tenant must have. held the homestead at 
any time continuously for a period of one 
year. . 


These provisions at once necessitate to 
consider the definition of the expres- 
sions “privileged tenant”, “homestead”, 
“holding” and “rent”. According to the 
definitions section, namely, Section 2, 
“privileged tenant” means a privileged 
person who holds homestead under 
another person, and is, or but for a spe- 
cial contract ;would be, liable to pay rent 
for such homestead to such person: 
“homestead” means any land which is 
held on lease or used with the consent, 
express or implied, of the landlord for 
residential purposes and includes any 
building erected thereon, together with 
any Sahan and Bari appurtenant thereto; 
“holding” means a parcel of homestead, 
held by a privileged tenant and forming 
the subject of a separate tenancy and 
“rent” means whatever is lawfully pay- 
able or deliverable in money or in any 
other form by a privileged tenant to his 
landlord on account of the use or occupa- 
tion of the homestead held by . such 
tenant. 


9. From the definitions of the expres- 
sions “homestead”, “privileged tenant”. 
and “rent” as defined in clauses (d), (i) 
and (k) of Section 2 of the Act it appears 
that two conditions are contemplated 
which must exist as a condition prece- 
dent before a person can be called a 
“privileged tenant” within the meaning 
of the Act. Where the relationship of 
landlord and tenant exists without any 
arrangement for payment of rent as such, 
for example, in cases where the person 
happens to be an artisan like a carpenter, 
potter etc. and is allowed to occupy a 
house on consideration of his rendering 
service to the raiyat of the landlord con- 
cerned, there being always an implied 
contract on the part of the tenants to 
compensate the landlord for the use and 
occupation of the land. This implied con- 
tract postulates a promise by the occu- 
pier to pay the landlord a reasonable 
amount for the use and occupation. It is, 
therefore, difficult to accept the argu- 
ment of Mr. Gupteshwar Prasad, learned 


Counsel for the petitioner, that a person - 


who has entered upon somebody else’s 
land, and although might be a privileged 
person in the sense that he does not 
possess any other land, without the con- 


sent of the raiyat or the landlord, ac-. 
quires the right ofa privileged tenant. In - 


other words, to put it in a more appro- 
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. priate way, a trespasser or a squatter 
‘cannot acquire the right of a privileged 


tenant and earn’ the protections and 
privileges conferred upon a privilege 
tenant under the statute. Accepting this 
argument, in my view, would lead to an 
anarchy and unscrupulous persons enter- 
ing upon somebody else’s land by force 
or by manoeuvre and then simply by dint 
of maintaining their possession for a 
period of more than one year would 
make their wrongful act indefeasible. 


The legislature never intended to recog- 


nise sucharight asthat would be. on the 
other hand, defeating the rule of law it- 
self. 

Admittedly the petitioner has never 
paid any rent to respondent No. 3 al- 
though he claims to have been in posses- . 
sion of his land for over 18 years by now, 
nor his case is that he had taken possession 
of the same by his permission. All that he 
has stated is that inasmuch ss he was 
uprooted from his village home and the 
Government failed to provide any alter- 
native site in the rehabilitation scheme, 
he along with other person took posses- 
sion of 5 decimals of the plot in ques- 
tion. These allegations apparently con- 
stitute a case of a trespass and would 
not constitute the petitioner a tenant of 


. respondent No. 3. Even if such a person, 


agrees or indicates his willingness to pay 
any rent to the owner of the land sub- 
sequently. unless the said owner 
acquiesces in his attornment, that’ con- 
duct also, in my view, would not vali- 
date the conduct of the person and pro- 
vide him with any protection. 

The case of respondent No. 3 that the 
petitioner was inducted over the land in 
question for the purpose of establishing 
some timberwood business would also 
not enure to the benefit of the petitioner 
in as much as the scheme of the Act ap- 
plies only to such lands which are held 
for residential purposes only and not for 
any purpose other than that. Reference 
in this connection may be usefully made 
to a Bench decision of this Court in 
Ragho Singh v. State of Bihar, (AIR 1957 
Pat 163) where it was held that the law 
implies a promise by the occupier to pay 
the landlord a rent and that a relation- 
ship of landlord and tenant must exist 
between the parties in order to attract 
the provisions of the Act. 


10. Having thus answered the main 
argument against the petitioner that he 
has failed to establish that he had acauir- 
ed the status of a privileged tenant with- 
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not entitled to the grant of -parcha by 
the Anchal Adhikari, the other argument 
advanced on behalf of the petitioner by 
Mr. Gupteshwar Prasad does not require 
any detailed consideration. The earlier 
order granting parcha to the petitioner 
was an order adverse to respondent No. 3 
in ‘as much as it was passed without any 
notice to him. He had, therefore, every 
right to challenge the same and the An- 
chal Adhikari who had passed the order 
could set aside the same. It is, no doubt, 
true that the order has been set aside and 
the grant of the parcha. has been can- 
celled on the ground that the area ofthe 
land situated was converted into a noti- 
fied area inasmuch as proviso to Sec. 3 
itself protects such a privileged tenant, 
on the view that I have taken of the 
matter, the impugned order can still be 
sustained, 


- Learned Counsel for the petitioner, 
however, placed reliance upon the case 
of Ganga Ram Bhagat v. Deputy Commr., 
Dumka, (1977 BBCJ (HC) 562): AIR 1977 
NOC 177) and submitted that the 
parcha could not be cancelled by the 
Anchal Adhikari, once having been 
pranted by him. This decision is not an 
euthority from which this proposition can 
be supported, In this case the order of 
the Circle Officer who had granted the 
parcha was cancelled by the Deputy 
Commissioner acting as an ap- 
pellate or reviewing authority. In 
these circumstances it was held that the 
Deputy Commissioner had no such power 
under the Act to review the order of the 
Circle Officer who acted as the Collec- 
tor under the Act. From the facts as 
stated in paragraph 3 of this decision 
also, it would appear that the privileged 
tenants had constructed their houses 
with the consent of the Jamabandi 
raiyats who had allowed them to con- 
struct houses on their lands. 


Reliance was also placed on the case 
of Nagina Sah v. Rajpati Devi, (1979 
BBCY (HC) 245). The facts of this case 
have hardly got any application to the 
case in hand. In 
decided was that a person already in 
possession of a . homestead cannot claim 
or acquire right in another land as a 
privileged person and allow the struc- 
ture on that homestead to fall down for 
acquiring right in the other, 


11. The further circumstances against 
the petitioner as alleged in the counter- 


affidavit to the effect that he is already — 


Budha Singh v.: State 
in the meaning of the Act and thus was 


this case the question ` 
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possessed -of a residential. house built by 
his father and. that the petitioner’s fam- 
ily is possessed of extensive land, havirg|’ 
not been controverted, would also go 
against the claim of the petitioner, as a 
privileged person should not -hold any 
other land exceeding 1 acre (see also 
Bijli Sahu v. Bahadur Mahton; 1968 
BLJR 281). 


12. Having thus examined ihe: case of 
the petitioner from all possible aspects, 
I do not find any merit in this applica- 
tion and would accordingly dismiss the 
same, but in the circumstances, however, 
I shall leave the parties to suffer their 
own costs. 

Application dismissed. 


AIR 1981 PATNA 149 
B. P. JHA AND 
CHAUDHARI SIA SARAN SINHA, JJ. 
Budha Singh, Petitioner v. The State of 
Bihar and others, Respondents. 


Civil Writ Jur. Case No. 2566 of 1979, 
D/- 14-5-1980. 


(A) Bihar and Orissa Public Demands 
Recovery Act (4 of 1914), Sch. 1, Item 9 
— Word “money” in item 9 — Interpre- 
tation of — “Money” means money spe- 
cified in agreement of parties — Amount 
of damages payable to Forest Department 
on breach of contract not stated in terms 
of contract — Held damages could not be 
recovered under Item 9, Sch. 1. (Para 3) 


(B) Bihar and Orissa Public Demands 
Recovery Act (4 of 1914), See. 4, Sch. 1, 
Item 9 — Terms, “any money in respect 
of which the person liable to pay the 
same has agreed”, in Item 9 to be con- 
sidered in light of Sec. 4 — Money sought 
to be realised must be money due — Un- 
ascertained sum of money payable as 
damages on breach of contract cannot be 
said to be money due — Provisions of 
Item 9, Sch. 1 do not apply. (Para 8) 


(C) Bihar Private Forests Act (9 of 
1948) Sec. 73 — What money recoverable 
under — Loss incurred by State Govern- 


ment in connection with forest produce 


not recoverable as money payable on, ac- 
count of price of forest produce. (Para 7) 


= Umeshwar Prasad and Onkar Nath 
Sinha, for Petitioner; Brahmanand Singh, 
Standing Counsel No. 1; S. N. Jha, and 
Ravi Jr. Counsel to PLANHIR Counsel No. 


‘1. for Respondents. - 
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Article:226 of the Constitution of . India, 


the petitioner prays for quashing An~ 


nexures 6,;7. and 8.. : These . orders have 
' been passed by various authorities under 
the provisions. of Bihar’ Public Demands 
Recovery, Act,- 19ł4. - 

2. The Forest Department, Deltongani, 
published a notice in the Bihar Gazette 
dated 7-12-66 for sale of Kendua leaves. 
The auction: was held’ on 2i- 12-1966 and 
the petitioner was the- highest - bidder. 
The petitioner ‘agreed to. pay Rs. 9,000/- 
annually for three ' years, He also’ depo- 
sited a sum’ ‘of Rs. 2250/- as earnest 


~ amount on 21-12-66 before the authority . 


concerned, He did not deposit the balance 
amount of Rs. 6750/- before the auth- 
ority. concerned. . One of. the conditions, 
' as mentioned in the advertisement, as 
contained in` Annexure- 1, was that if the 
petitioner did not -deposit the aforesaid 
balance ‘amount in the treasury," ‘then ‘in 
. that ease; his contract shall automatical- 
ly be revoked. In the present case, it is 
admitted position that the. petitioner 
never deposited the balante of the bid 
amount in the treasury and, as such, his 
contract was automatically | revoked by 
the. department concerned, There is also 
a provision in- para 5 of Annexure’ 1 ‘that 
the loss! incurred shall ` be recoverable 


- from the contractor. concerned. It is for, 


this reason, . it is stated, that’ the’ depart- 
ment assessed the ‘loss, ‘that is, . Rs. 5531/- 
l arid directed the’ ‘petitioner to pay the ‘loss 
to the Forest Department. The officer ‘of 
the Forest Department: sent a requisition 


to the Certificate Officer for realising this. 


amount from the petitioner. The - point 
under consideration is; Whether such 
amount of damages: can. be realised by 
-the Certificate Officer under the provi~ 
sions.of the Bihar and Orissa Public.De- 
mands Recovery. Act, 1914 or not? (here- 
inafter referred to as. ‘the Act’). Accord- 
ing to the provisions of the said Act, any 
authority can realise the amount- through 
the process of the. Act, as mentioned in 
'Sch..1. The heading of Sch. 1 of the said 
Act is ‘Public Demands’, In this connec- 
tion, the learned counsel for the 


Act. In other words the argument | ‘of the 


Jearned counsel for the State is that this © 


money shall come within the. purview of 


Item No.9 of Sch.. 1 ‘of. the Act..cIt is-rel- 


evant to: quote. Item. No.. 9 of. Seh. 1. of 
the Act; ` i : 
R: ay money avai. toa. deruni of 
` the Government or., any local authority, 
in respect of which the’ person liable ‘to 


Pie le ar 


~~ 


Budha Singh V, State.:, 


ORDER :— In an application. under pay: the same has agreed, 


State . 
referred to Item No. 9 of Sch 1 of ‘the 


A LR 


instrument that it shall be . eee 
as a public demand.” 

3. On a perusal often’ Ne 9 of Sch. 1: 
of ‘the Act, it is clear- that if a party 
agrees by written -instrument to pay’ a 


certain amount to the :Govt. of to the - 


local authority, then in:that case it shall- 


be recoverable as a public demand. On a.: 


perusal of Annexure 1, it is clear that. 
the amount of damages is not at all men- 
tioned in annexure 1. In absence of any. 
specified amount, such money cannot be: 
recovered under Item No: 9: The word 
‘money’ mentioned in Item No. 9 means 
the money specified in’ the agreement of 
the parties. In view of the fact that thej 
amount of damages is not mentioned in 
Annexure- 1; as such, amount of damages 
cannot be ` recovered by the Forest De- 
partment. Neither the agreement nor the 
Act or the rules made thereunder pro- 
vides any machinery .to ascertain. the 
damages incurred. by the Forest Depart- 


‘ment, Whenever any money is realised as 


public’ demand. or arrear of revenue or 
arrear ‘as’ land revenue, then in all these 
cases the specified amounts are: mention- 


el by the authorities concerned. If the . 


amount of damage isnot mentioned, then 
it can be ascertained only by the-civil 
court and not by the abel Department 
ae 


4. In this eee a -ceference has 
‘dec been made to Section 73 of the Bihar 
Private Forests Act, 1947/which is as ‘fol- 
lows :— 


' "73, Recovery of _ money due to Gov- l 
ernments, All money payable to the ‘State 
Government under this Act, or under 
any rule made under this Act. or on ac- 
count, of the price of any forest-produce, 
may, if not paid when due, be recovered. 
under the Jaw for the time being in force 
as if it were an arrear of: land -revenue,”- 
On a perusal of Section 73 of the “Bihar 
Private Forests Act, 1947 also, it ` appears 
that the amount of damages as mention- 
ed in Annexure'1 will not. come within 
ren purview. of Section B of the Forests 
ct, 

5. “Another circumstance’ is that, the 
petitioner was never put m possession. of 
the forest for collecting Kendua. leaves. 
In view, of these , infirmities I hold. that 


the Cetificate Officer had no authority.in -— 


law to realise Rs.. 5531/- through the pro- 


. cess of the Act for t the reasons mention- 


e above. ` 
‘In the result, the application’ ig ale 
Iswed and Annexure! 6: 7° and 8 ‘are’ 


by a- ‘written 


` 
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hereby quashed: Parties shall bear their 
own costs. i * “4 oa > 


CHAUDHARY SIA’ SARAN SINHA, . J 


7. I agreé with the order’ proposed ‘by 


my learned Brother. But I would like to 
make ‘a. few observations of my own.) 
The claim `of :-the respondents, ` for- 
warded before the Certificate Officer. rests 
on para 5 ofn Annexure 1; which is urn- 
disputedly, a part of the agreement :‘ex- 
ecuted between the petitioner on the one 
side and the. Governor. of: Bihar on the 
other. Clause 5 ‘of Annexure 1- states. 
merely about the realisation of the.loss 
incurred by. the State Government for. 


the inaction of the. petitioner leading to 
reauction as a publie demand. No specific 


amount of loss is mentioned therein. A- 
claim for Rs. 5531/- was put forward be- 


fore the Certificate Officer. Learned coun~, 


sel for the State in spite of repeated 
query failed to satisfy this Court as to 
how this. amount of Rs, 5531/- was arriv- 
ed at-or even calculated. Learned coun- 
sel -for the respondents . contended that 
the amount of Rs. 5531/- could ‘be re- 
coverable under Section 73 of the Bihar 
Private Forests Act, 1947 (hereinafter 
referred to as ‘the Forests Act’) read with 
Item No. 9 of 'Sch 1 to the Bihar and 
Orissa Public: 


” Section 73 of the “Forests Act refers to 
all money payable to the Statė Govern- 


ment under that Act or under any rule: 


made thereundér or on account of price 
of any forest produce. It is’ nowhere the 
case of the ‘respondents that the money 


sought to be realised from the petitioner: 


is payable under the Forests Act or any 
rule -made thereunder. - 


tion with the forest. produce. Obviously, 
therefore, none of the three parts of. Sec- 


tion 73 is applicable to. the instant case- 


and we are left: to fall back upon- -the 
provisions of Item!:No. 9-of Schedule - 1 
referred to above: a AT ee 


8. According’ 'to Item ‘No, 9, 


ernment or to-any local authority in res- 
pect of: which person liable to pay the 


same has agreed. by :a written instru- 


ment that it shall be recoverable. as’ a 
public: demand, will come | within the 
definition .of ‘public demand’ as occur- 


ring in Section 3 (6). of the said Act. The 


money‘in question is not' payable to'a 
servant of the Government or any local 


Bhola Singh: v. State - 


the respondents 


Demands Recovery Act. 
1914. (hereinafter referred to as ‘the Act) 


‘Money recover- 
able on account of price of ‘any forest. 
produce. cannot be equated to loss. ineur-, 
red by the State Government in connec- 


money payable to a servant of the Gov- 
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authority but to the Governor of :Bihar. 
This apart the Public Demands Recovery 
Act: lays: down summary procedure for 
realisation of „money and it requires. 
strict compliance with the provisions of 
the Act ‘and’the: Rules. A..certificate is in. 
the nature, of decree. ‘This is‘ why Sec. 4 
of the Act: necessitates the satisfaction of 
the Certificate Officer. that money sought 
to be realised is due. It is in this context 
that the terms ‘any money in respect of 
which the person liable to pay the same 
has agreed’- have to be considered, The 
loss mentioned ‘in para 5 of the agree- 
ment in question is in the nature of 
damages: and not an ascertained sum of 
money nor can it be said that amount is 
ascertainable of the face of the terms of 
the agreement. This being. the position, 
the respondents cannot take advantage of 
the provisions of Item No. 9 of Sch. 1 of 
of the Act. I may, however, observe that 
shall ‘be within ` their 
rights ‘to. “proceed against the petitioner 
for recovery ‘of the loss after tt is duly 
ascertained dn accordance with law. 


Petition allowed. 
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“Bhola ‘Singh -and others, Petitioners. v. 
State. of Bihar and others, Respondents. 

-Civil Writ: Jur. Case - No. 336 -of 1979, 
D/- 2-1 ~1981. 

Bikar ‘Panchayat Elections Rules (1959), 
, R. 31 (1) (2) — District Magistrate chang- 
ing places of polling stations, once approv- 
ed. by ‘him for holding Gram Panchayat 
election — Alteration i is not beyond Juris- 
diction. eae 


Where the District Magistrate altered 
places of polling stations once. approved 
by him for holding the election of a gram. 
panchayat on -becoming aware of the 
various local factors and other difficulties 
which came to light subsequently change 
effected could not be said to be beyond 
ree o the District | Magistrate. 

„ (Paras 5, 6) 


"Shyam Sude Sinha, tor: Petitioners; 
C: K. Sinha, Govt. Pleader.No. 4 - Anjani 
Kumar.. Sinha. (Jr. Counsel -to'- “Govt. 
Pleader No; 4}, for the State. eee 


‘ORDER :— The’ question that’ has- Pa 
raised by’ tha! petitioners. ‘of this writ ap- 
plication is as ‘to whether a polling’ station 
once approved for porine i the election of - 
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any Gram Panchayat by the 
Magistrate can be altered by him. 


2. Earlier this very question was rais- 


District 


‘ed by one Bir Bahadur Singh, respondent 


No. 6, a contesting candidate for the 
office of the Mukhia, in C. W.J. C 
No. 1405 of 1978, but when it was referred 
to a Division Bench, the Bench by its 
order dated 6-12-1978 took the view that 
objection, if any, in this regard might be 
taken by the voters and not by the candi- 


- date inasmuch as he failed to show that 


+ 


on account of the change, any ' injury 
much less any substantial injury had been 
suffered by him. In that view of the 


` matter. the writ application was dismissed 


and it is, thereafter, that the present writ 
application was filed by the six petitioners 
being voters of the Gram Panchayat in 
question, namely, Ajampur Khorampur 
Gram Panchayat. 


3. Undisputedly, according to the 
earlier election programme as per. the 
notification, the polling for electing differ- 
ent office-bearers was to take place on 
26-5-1978 at the various’ polling stations 
as approved by the District Magistrate by 
his order dated 5-5-1978. A petition was, 


however, filed for changing the 
booth on behalf of the weaker. sec- 
tion of the community, namely, 


the Harijans and the voters of the minor- 
ity community, and by his order dated 
12-5-1978 (Annexure-1) the prayer was 
allowed and the booth of Ward No. 2, 
namely, Madhya Vidyalaya, Ajampur 
(Purvi Bhag; was shifted to Madhya 
Vidyalaya, Bhatauliya. This change led to 
the filing of the writ application by re- 
spondent No. 6 in this Court. On the dis- 
missal of his writ application, a fresh 
election programme was published be- 
cause the period of six months had elaps- 
ed in the meantime, fixing, however, 
Madhya Vidyalaya, Ajampur as one of 
the polling booths. Objections appear to 
have again been taken by that set of 
people for keeping the polling station in 
the Madhya Vidyalaya aforesaid on the 


_ ground that respondent No. 6, one of the 


contesting candidates, being influential 
and turbulent man, would not ‘allow the 
voters of Ward No. 2 to exercise their 
right of franchise. This led to an enquiry 
by the Executive Magistrate and the Dis- 
trict Magistrate, Vaishali (respondent 
No. 2) passed the impugned order contain- 
ed in Annexure-8 by which he made the 
change for the second time by shifting 
the booth from.the Bhatauliya Middle 


= School to Ajampur Middle School. 


Bhola Singh v. State . 


A.L R, 


4. The point that has been raised by 
Mr. Shyam Sunder Sinha ‘Shyam’ is tased 
on the reading of Rule 31 of the Bihar 
Panchayat Election Rules, which reads as 
follows : 


“(1) The Election Officer, and not an 
officer to whom he delegates his powers 
under Clause (g) of Rule 2 shal! select 
one or, more polling stations, as'`may be 
considered necessary by him, for each 
Panchayat and shall obtain the appruval 
of the District Magistrate thereof. Once 
approved, the polling stations shall not be 
changed. The Election Officer shali pub- 
lish the list of the polling Station on his 
own notice board as also on that of the . 
Panchayat at least two weeks before the 
date of actual poll. 


(2) The Election Officer shall, in writing 
appoint a Presiding Officer and such 
number of polling Officers to assist the 
Presiding Officer as he thinks necessary.” 
He argues that the provisions contained in 
Rule 31 do not permit any change in the 
places of the polling stations once they 
were approved by the District Magistrate. 


- § Learned Government Pleader No. 4 
contended that the finality attached to the 
selection of a polling station was binding 
only upon the Election Officer and not 
on-the District Magistrate who was the 
approving authority and that if such a ` 
strict interpretation is given to this rule, 
then if-any such factor or circumstance 
appeared after the grant of the approval 
and the election had to take place accord- 
ingly, in that event it would make the 
rule unworkable. 


I find force in this contention inas- 
much as according to the well established 
rule of interpretation, unless the context 
otherwise prohibits, only such construc-’ 
tion should be given which would advance 
the purpose for which the rule was fram-. 
ed. In my view, taking such a view would 
not result in any, conflict with the 
scheme of Rule 31 as indicated above. I: 
would accordingly hold that the District 
Magistrate was fully entitled to make a 
change and shift the polling station fai 
one place to another. 


6. In this connection I may alsa men- 
tion that Rule 31 does not prescribe any 
guideline for selecting a polling station or 
any provision for entertaining any objec- 
tion etc. to. the same, if once it is selected. 


‘It may well be that the Election Officer 


recommending the names of various places 
for fixing the polling stations to the 
District Magistrate might be unaware of 
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the various local -factors or other difficul- 
ties which may come to light subsequently 
and those may appear to be so apparent 
that allowing the polling to take place on 
those polling stations would frustrate the 
very election in a democratic, smooth and 
proper manner. 

7. For the reasons given above, I do 
not find any merit in this application and, 
accordingly, dismiss the same. There shall 
be no order as to costs, 

Application dismissed. 
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CHAUDHARY SIA SARAN SINHA, J. 


Manju .Kuer -and others, Appellants v. 
Ramratan Singh and others; Respondents. 
A. F. A. D. No. 42 of 1975, D/- 16-12- 
1980*. i DE 

Transfer of Property Act (4 of 1882), 
S. 91 — Redemption suit — Plaintiff, 
purchaser of the equity of rèdemption of 
agricultural land before 1-1-1923, without 
notice to landlord — Auction sale of 
suit land held in execution of decree in 
rent suit filed by ex-intermediary against 
mortgagor raiyat — Plaintiff not implead- 
ed as defendant in rent suit — Auction 
sale. in pursuance of decree in rent suit 
cannot extinguish the mortgage, as the 
decree was not legal in view of validity 
of transfer of equity of redemption — 
Plaintiff entitled to. redemption, being 
purchaser of the equity of redemption. 





AIR 1935 PC 139, Rel. on; 1956 BLJR. 70, , 


Disting. (Bihar Tenancy Act (8 of 1885), 
S. 26-N, (as added by Amendment Act 8 


of 1934)). (Paras 3, 13) 
Cases Referred: Chronological Paras 
1956 BLJR 70 12 
AIR 1935 PC 139 11 


R. S. Chatterjee, Sidheshwar Prasad 
and Naresh Kumar Sinha, for Appellants; 
Ram Suresh Roy, Dhurandhar. Pd. 
Choudhary, Rajendra Kishore Prasad, 
Banwari Sharma and Drona Charya, for 
Respondents. l : 

JUDGMENT :— This is, defendants’ 
second appeal against the judgment of af- 
firmance passed by the learned Ist Addi- 
tional Subordinate Judge, Patna, in ap- 
peal, arising out of a suit for redemption 
with further prayer for recovery of pos- 
session and mesne profits. — | 





"From decision of Rajendra Prasad Sri=' 


_ vastava, Ist Addl. Sub. J., Patna, D/- 
. 28-9-1974. . ; 


CY/CY/B284/81/VCD y 


Manju Kuer v. Ramratan Singh , 
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2, In view of the. limited contentions 
raised before this Court, relevant facts 
may be shortly stated as follows: Survey 


. Plot. No. 7 measuring 52 decimals lying 


in village Kathautya, undisputedly, be- 
longed to one Kuldeep Singh Kuldip 
Singh, the owner in possession, gave this 
land, which is in dispute, in usufructuary 
mortgage to Chabilchand Singh, father of 
defendants 1 to 3, by a deed of Rehan 
(Ext. 3) dated 4-2-1921. On 2-5-1922 
Kuldeep Singh:sold the equity of redemp- 
tion of the suit land along with other 
lands to Murat Singh, father of the plain- 
tiffs. The plaintiffs: alleged that, after pur- 
chase of the equity of redemption by 
them from Kuldip, there was a settlement 
between Murat Singh: and the mortgagee 
under Ext. 3 that the liability to pay rent 
for the suit land would be of the mort- 
gagee, 

3. One Alakh Narain, an ex-interme- 
diary, in whose share the suit land’ had 
exclusively fallen in the Collectorate par- 
tition, brought Rent Suit No..971 of 1935 
against Kuldeep Singh for rent for four | 
years from 1339 to 1342 Fasli. The pur- 
chaser of the equity of redemption. Murat 
Singh, whose name was mentioned in the 
Batwara papers (Ext. 9), was not implead- 
ed as defendant in this rent suit. The rent 
suit was decreed. The trial Court has found 
that the decree was obtained by suppres- 
sing all processes in the suit. This decree 
was put in execution by the ex-interme- 
diary, abovenamed, in Execution Case 
No. 117 of 1937. The judgment-debtor was 
mentioned as Kuldeep Singh. According 
to the case of the defendants, there was 
an auction sale sometime in the ‘year 1937 
and the ex-intermediary himself pur- 
chased the holding including the suit land 
at auction. The defendants further alleg- 
ed that the auction purchaser landlord 
remained. in possession of the suit land for 
about two years and then in Jeth 1347 fasli 
he settled the suit land orally with the 
sons of the original mortgagee. The fur- 
ther case set up by the defendants was 
that Kuldeep Singh, the mortgagor, had 
redeemed the mortgage in question in Jeth 
1930 fasli, a fact which was disputed by 
the plaintiffs. | 

4. The plaintiffs tendered the Rehan 
money. It'was refused by the defendants, 
heirs of the mortgagee. The Rehan money 
was then deposited in a proceeding under 
Section 83 of the Transfer of Property 
Act and, lastly, the plaintiffs instituted 
the instant redemption suit in the year 
1962 with the prayers, abovementioned, 


” 


we gt 9. 
i 
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and ‘the suit was contested by the defen- 
, dants including: Kuleep Singh, 


Ramratan Singh’ 


ay B. Ona consideration | of the’ evidenca 


. ‘adduced and the circumstances | arising 


therefrom, the. trial Court found all the 
facts in, favour of the plaintiffs ` and de- 
creed the Bit, as prayed for’ The defen- 


dant took up, the matter in appeal, but’ T l 


lower. ‘appellate Court, confirming all 
: findings of facts, recorded by . the trial 
Court, dismissed the ‘appeal. The defen- 


dants have now. taken up the matter be- 


. fore, this .Court ` in second. appeal. | e oe 
-6. The. sole contention: of. Shri: R: : 8. 
Chatterjee, the learned counsel for. the ap- 


‘ pellants, ‘was that ‘the. ex-intermediary, 


ALR 
rent suit and the ‘auction sale held there- 


-~ under’:and ‘alleged ‘that the ex-interme- 


diary nevér came in possession of the suit 
land‘ Consequently ‘the . plaintiffs. also 
challénged the story of settlement.of the 


‘suit land by the ex-intermediary’ with’ the 


defendants.. This part of the: story =. too 
stands: concluded by the concurrent find- . 
ings ofifact, the findings being.that- the ` 
story of redemption’ set.up by the defen- 
dants'is a myth, that the ex~intermediary ` 
never came:in possession of the, disputed 


‘land, the delivery ‘of possession being a 
_ sham transaction and the story of settle- 


Alakh Narain, ‘who instituted Rent. Suit.. 


No. 971 of 1935, was not bound in’ law to 
recognise the transfer evidenced by Ext. 4, 
the sale deed dated 2-5-22 executed by 
- Kuldeep. Singh in favour of Murat. Singh 
transferring the equity: `of redemption in 
the: suit . land.. This contention -was stub- 
= bornly. resisted by ‘Shri R; S.. Roy, ‘the 
, tenes counsel for the. respondents, ; isd 
venh If I may: say: so, the’matter stands 
concluded ‘by the -concurrent findings ‘of 
‘fact recorded by the two Courts’ below. 
‘which : findings of fact. appear- to ` have 


ibeen correctly recorded’ ona’ proper con- 


‘sideration of the evidence and the circum~ 
‘stances arising- therefrom and’. reasonably 
enough Shri R. S. Chatterjee die not’ ‘chal- 
lenge: ‘those findings of fact... 


8. Certain’ facts are’ ‘undisputisa, They 
are that the disputed land bélonged to ahd 


was ‘in possession , - of" Kuldeep " Singh, - 
Kuldeep Singh: ‘gave’ this’ Jand in usufruc-, 


tuary’ mortgage to Chhabilchand Singh for 
a consideration of Rs. 280/- under Ext. 3. 


Subsequently; on 9-5-1922, Kuldeep Singh `. 
sold ‘the equity of tédemption in the dis-. 


puted ‘land along with other two plots ‘to 
Murat Singh, father of the plaintiff. It is 
further undisputed that, in the year ‘1935, 


there was a rent suit by’ the ex-interme-. 


diary against’ ‘Kuldeep, Singh | in which“a 
decree’ was' obtained which was put ‘into 
execution’ leading: to an “duction” sale,’ ‘the 


‘ment alleged by the defendants was. false, . 
. The two Courts algo © concurrently.’ found 


that the ‘mortgage: evidence. by .; Ext, 3 
existed intact and the. plaintiffs being» the . 
heirs of Murat Singh, the «purchaser. of 
equity of redemption under a Valid -sale 
deed (Ext. 4) executed for. consideration, | 
was. entitled to, redemption and to the . 
other reliefs | sought, for by- Faced 


with these concurrent : ‘findings. of - - fact, 


Shri R. S. Chatterjee, Taised ‘the sole con- ` 
tention abovementioned. ,, sae 


‘10. . Kuldeep Singh aod. thé equity: ot 
Teo ean ofi-the` suit land. to:;:=»Murat 
Singh ron- 2-5-1922 under: the- ‘sale deed. 
(Ext. 4), that .is to: say;::prior: to: the Ist 


-January,. 1923.. The law,’as.it' stood, after 


the amendment introduced ‘by. Act 8 of 
1934, ‘which was. repealed by - the Bihar ` 
Tenancy: (Amendment) Act; 1938, was that 
the: landlord’s : consent. to transfer. of ÓC- 
cupancy-holding madé before’ Ist '- Janu- 
ary, 1923, shall be. deemed -to have been 
given. In. such a situation the .story of ` 
redemption set up by the defendants 
having been. disbelieved. and Ext: 4 

a genuine sale deed for consideration, the - 
tenant in respect of the suit land in the ` 
year 1935 was Murat Singh and Kuldeep 
Singh’ cannot, therefore,’ Tepresent. the 
holding. As ‘stated aboye, in- fact, in the 


‘Batwara ‘paper (Ext. - 9), ‘we also find. the 


hame of Murat Singh therein.: if under 


the law the consent of the ex-intermediary 


€x-intermediaty himself being the auction 


purchaser: z 


9 In order to jus 
the ` rent. sult ‘by. è ex-interme ediary 
‘against ‘Kuldeep Singh,. the defendants set 


up‘a plea’ that,, in Jeth 1930 Fasii,, Kuldeep 
' Singh had redeemed the mortgage (Ext. 3). 
- . This. redemption” story.. has, been disbeliey- 


ed ‘by ‘the’ two: ‘Courts below and in my 
@pinion | "rightly. The. plaintiffs challenged 
‘the validity of the decree ‘obtained in tha 


the "fastitution, of : 


on 


to the er evidenced by. Ext.-4: shall - 
be ‘deemed to have been. given,. there was 


sa wack? ee ae © 


is that, all ‘the oa ‘of the seed suit 
and the execution case ‘were. suppressed. 
Thus ‘the ` decree ` in question . obtained 
against Kuldeep Singh cannot be regarded 


u 
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as a legal and valid decree. and. any auc- 
tion sale held in pursuance of such a de- 
cree. cannot extinguish me Rehan | : deed 
validly executed. 


11. ` Leaned counsel for‘ the respon 
dents cited a decision of the Privy Council 
reported in AIR 1935 PC 139, Kedar, Nath 
Goenka v. Munshi Ram Narain Lal ‘where 
their ‘Lordships of the Privy Council held 
as follows:— 


fast 


_ . “Where certain cranes sold was shana 
in the bid sheet to be the property ~ex- 


clusively belonging to the judgment-. 


debtors, but at the time of the sale the 


title to the property sold was not in’ the | 


judgment-debtor. but in another. - The sale 
was a nullity.” 


12. Learned counsel for the appellants, 
on the other hand, relied on a Division 
Bench decision. of this Court reported in 
1956 BLJR 70, Smt. Lalpari Kuer v. Chit- 
ranjan Prasad. Their Lordships of this 
Court held in this case that where neither 
landlord’s transfer fee. has been paid nor 
has notice been given to the landlord, the 
transfer is not. valid or operative against 
the landlord. The position of such trans- 
ferees is no better than that of trespassers 
as against the landlord and that the land- 
lord cannot be forced to bring a suit 
against. such trespassers for. rent. Lastly, 
their Lordships held that..the decree ob- 
tained in the rent suit and the sale held 
thereunder against the heir of the original 
Taiyat cannot. be ee by such trans- 
ferees, ` 


13. The adp of law laid den in 
this. case, was not disputed and, in fact, 
it could not .be “disputed in view of the 
‘provision of Section 260 of-the B. T. Act 
since .repealed. Learned counsel for the 
respondents, however, -distinguished this 
ease inasmuch as the deed of transfer in 
that. case came into. existence on the.16th 
of September, 1932, that is to say, .after 
the Ist January, 1923, the time fixed in 
the then existing provisions of S. 26N. 
This being the position, this decision. can 
be of no avail to, the appellants in the in- 
stant case. In sucha situation, the auction 
sale held in pursuance of the decree ob- 
tained in Rent Suit. No. 971 of 1935 cannot 


extinguish the mortgagee. evidenced- by. 


Ext..3.and,-as rightly found by.‘the two 
Courts. below, it must subsist and the 
plaintiffs having purchased ‘the equity:. of 
redemption’ as far back as-in the yeaf 
1922, they, must, be. held entitled :to . re- 


demption’ with the.’ consequential! ‘reliefs - 
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prayed. for by. them and ‘rightly - allowed 
by the two. Courts below. : $ 


ia! “There is,’ thus, no ‘merit’ in “this 

second! appeal which must. fail and it is ac- 
cordingly” dismissed. The judgment and 
decree of the lower appellate ‘Court is 
hereby" confirmed. In the facts and cir- 
cumstances of this case, however, “there 
shall be no order for ‘cost of the second 
appeal and the parties shall bear their 
own costs, l 
' Appeal TA] 
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Laxmi Narain Gurmaita, Appellant. v. 
Ram Narain Mehta and others, Respon- 
dents. 


Letters Patent Appeal No. 18 of 1978, 
D/- 1-10-1980. 


Constitution of India, Art. 226 (3) (as 
incorporated by 42nd Amendment) — — Writ 
application under Art, 226 against order 
disqualifying applicant from Bihar from 
being elected as Mukhiya of Gram Pan- 
chayat — Result of election not -declared 
at time of filing of application — Alter- 
nate remedy. by. way of election petition 
not being available to applicant, writ ap- 
plication .is not barred by Art. 226 (3). 
(Bibar Panchayat Election Rules (1959), 
Rr. 70 and 82). 


Where -at the’ time E writ applica- 
tion under Art. 226 was filed by a -candi- 
date’ against the order of sub-Divisional 
Officer disqualifying him from being 
elected as Mukhiya of Gram ’ Panchayat 
the result of ‘the election had not been 
declared and‘ as: such, the alternate re- 
medy by way of an. election petition was 
riot open to the applicant when the writ 
application: was filed though it was. avail- 
able to him when the application was en- 
tertained, the‘ application could not be 


` dismissed on the ground: of existence of 


alternate remedy of ‘election petition 
under the ‘-Bihar ` Panchayat Election 
Rules. Case -iaw discussed.’ (Para 8) 

Justice requires: that the. material time 
with respect to which ` the’ question of 
maintainability’ of the’ writ’ petition be 
determined be ‘the time when the peti- 
tioner filed the writ petition and not 
when’ the ‘writ petition was put'up for 
order, preliminary or final,” an. event over 


‘which, the ' writ Petitioner had no control. 
me i 
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Therefore, for the purpose of determining. 


the question of jurisdiction of the writ 
Court, the subsequent event should not 


be taken into consideration. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1980 Pat 20 8 
AIR 1979 Pat 130:1978 BBCJ (HC) 677 

(FB) 11 
(1979) L. P. A. No. 17 of 1978, D/- 2-3- 

1979 (Pat) 11 
AIR 1978 Pat 32 9 
AIR 1977 Andh Pra 250 (FB) 9 
AIR 1977 Guj 113 (FB) i 9 
AIR 1962 Cal 53 10 
ATR 1956 SC 655 6 
AIR 1945 PC 62 . 6 
AIR 1924 Cal 761 10A 
AIR 1924 Cal 454 10A 
AIR 1923 Mad 475 10 
AJR 1915 Cal 103 6 


Mani Lal, for Appellant; S. B. Sanyal, 5. 
K. Mishra and Miss Sangita Das Gupta, 
for Respondents; C. K. Sinha and Anjani 
Kumar Sinha, for the State. 


SHIVANUGRAH NARAIN, J.:— Ram 
Narain Mehta, a member of the Executive 
Committee of the Balua Bazar Gram Pan- 
chayat, Lakshmi Narain Gurmaita, Lekha- 
nand Mishra and two others filed nomina- 
tion papers for election to the office of 
the Mukhiya, Balua Bajar Gram Pancha- 
yat in the district of Saharsa. The two 
cther candidates subsequently withdrew 
their nomination papers and after seru- 
tiny, the Election Officer, Balua Bajar 
Gram Panchayat, declared all the three 
remaining candidates validly nominated. 
Thereafter on 26-4-1978, Lakshmi Narain 
Gurmaita filed petitions under R. 23 (4) 
of the Bihar Panchayat Election Rules, 
1959 (hereinafter called ‘Election Rules’) 
before the Sub-Divisional Officer, Birpur 
(within whose jurisdiction the Balua 


Bazar Gram Panchayat is situate) praying . 


for rejection of the nomination papers of 
the other two candidates om the ground 
that both Ram Narain Mehta as well as 
Lekhanand Mishra were disqualified for 
being elected as Mukhiya of the aforesaid 
Gram Panchayat as they were not per- 
manent residents of Balua Bazar Gram 
Panchayat. It was alleged therein that 
Ram Narain Mehta was a resident of vil- 
lage Garhawa within the jurisdiction of 
Ratanpur Gram Panchayat. Ram Narain 
Mehta received the notice of the afore- 
said objection petition on 27-4-1978 and 
appeared before the Sub-Divisional Officer 
on 28-4-1978 and asserted that he was 
a resident of village Matiari within the 
jurisdiction of Balua Bazar Gram Pan- 
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chayat and not of village Garhawa; that 
he had never exercised his franchise in 
Ratanpur Gram Panchayat nor did he -in- 
tend to do so in future and that he had 
merely a farm (Kamath) house at Garhawa 
for looking after the cultivation of his 
lands situated nearby. The objector 
Lakshmi Narain Gurmaita produced be- 
fore the learned Sub-Divisional Officer 
coples of the electoral rolls showing that 
Ram Narain Mehta was enrolled as a 
voter in both the aforesaid Gram Pancha- 
yats and asserted that for more than 180 
days in a year the appellant along with 
members of his family resided at 
Garhawa. On behalf of the appelant, it 
was contended that he was a resident of 
village Matiari and fulfilled the qualifica- 
tion of having resided within the jurisdic- 
tion of the Balua Bazar Gram Panchayat 
for more than 180 days in the year and, 
therefore. was not disqualified for being 
elected as Mukhiya of the said Gram Pan- 
chayat. An affidavit was also filed on his 
behalf, after hearing the parties, the 
learned Sub-Divisional Officer, by his 
order dated 29-4-1978 upheld the objec- 
tion raised by respondent No. Z and set 
aside the order of the Election Officer ac- 
cepting the nomination paper of Ram 
Narain Menta. By another order, he also 
upheld the objection regarding the ac- 
ceptance of the nomination papers of the 
other remaining candidate, namely, 
Lekhanand Mishra. 


2. Being aggrieved by the aforesaid 
order of the learned Sub-Divisional 
Officer, Ram Narain Mehta filed an ap- 
plication under Articles 226 and 227 of the 
Constitution in this Court for quashing the 
said order by a writ in the nature of cer- 
tiorari and also for restraining the hold- 
ing of the election for the post of Mukhiya 
of Balua Bazar Gram. Panchayat which 
was going to be held on 25-7-1976. This 
application was filed on 5-5-1978 and was 
numbered as C. W. J. C. No. 1093 of 1978. 
It was listed for admission on 9-5-1978 on 
which date a Bench of this Court admitted 
the application and stayed the declaration 
of the result of the election of the office of 
the Mukhiya of the Balua Bazar Gram 
Panchayat. It, however, appears that on 
5-5-1978 itself, in accordance with the 
provisions of Rules 26 and 27 of the Elec- 
tion Rules, the Election Officer declared 
Lakshmi Narain Gurmaita, who was re- 
spondent No. 1 in the aforesaid writ peti- 
tion and who was the only duly nominat- 
ed candidate for the post in- view of the 
order of the Sub-Divisional Officer dated 
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27-4-1978, duly- elected Mukhiya of the 
said Gram Panchayat. Cause was shown 
on behalf of the respondent’s and the writ 
application was heard by a learned Single 
Judge of this Court. 
3. At the hearing of the aforesaid writ 
application a preliminary objection to the 
maintainability of the writ application 
was raised on behalf of the respondents. 
The contention was that as the election 
petition under Rules 70 and 82 of the 
Election Rules could be filed before the 
Election Tribunal for setting aside the 
election of respondent No. 1 on the 
ground of improper rejection of the nomi- 
nation papers of the writ petitioner, an 
alternative remedy for the redress of the 
grievance of the petitioner provided by 
the statute itself was available to the writ 
petitioner and therefore, in view of the 
provisions of Art. 226 (3) of the Constitu- 
tion, this Court had no jurisdiction to en- 
tertain the aforesaid writ application. The 
learned single Judge overruled this preli- 
minary objection. He further held that 


the learned Sub-Divisional Officer acted ` 


illegally in rejecting the nomination 
paper of the appellant merely on the 
ground that he was recorded as a voter 
within the jurisdiction of two Gram Pan- 
chayats and his finding that the petitioner 
was not a resident of Balua Bazar Gram 
Panchayat for the requisite period was 
also illegal. The learned Single Judge, ac- 
cordingly, allowed the writ application 
and set aside the election of respondent 
No. 1 to the office of Mukhiya and direct- 
ed the Sub-Divisional Officer who was re- 
spondent No. 3 to the writ petition to de- 
cide afresh the question whether the 
nomination paper of the writ petitioner 
and Lekhanand Mishra who was respon- 
dent No. 5 was valid or not and to hold 
the election for the office of Mukhia only 
after the fresh determination. Lakshmi 


Narain Gurmaita (respondent No. 1) ap- 
peals. 


4. The finding of the learned Single 
Judge that the order of the learned Sub- 
Divisional Officer rejecting the nomination 
paper of respondent No. 1 was erroneous 
in law and, therefore, fit to be set aside, 
was not impugned before us and I also 
See no reason to differ from the conclusion 
of the learned Single Judge on the merits 
of the case. The sole contention advanced 
on behalf of the appellant is that 
learned Single Judge erred in overruling 
the preliminary objection to the maintain- 


ability of the writ petition. Therefore, the : 
only question which we have to determine 
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in this appeal is whether the jurisdiction 
of this Court to entertain the writ ap- 
plication was barred in view of the pro- 
visions of Art. 226 (3) of the Constitution 
incorporated by the 42nd Constitution 
Amendment Act. Article 226 (3) runs 
thus :— l i 
“No petition for the redress of any in- 
jury referred to in sub-cl. (b) or sub-cL (c) 
of cl. (1) shall be entertained if any other 
remedy for such redress is provided for 
by or under any other law for the time 
being in force”. l 
The argument advanced is that this Court 
had no jurisdiction to entertain the writ 
application as another remedy forthe re- 
dress-of the injury done to the petitioner 
by the alleged illegal rejection of his no- 
mination, viz. an election petition, was 
available to the writ petitioner when this 
Court entertained the writ petition. The 
writ- application, it is urged, was enter- 
tained by this Court on 9-5-1978 when it 
applied its mind to the writ application 
for the first time and on that date the 
writ petitioner had another remedy avail- 
able to him, namely, the remedy by elec- 
tion petition under Rules 70 and 82 of the 
Election Rules in which the question whe- 
ther or not the nomination paper of the 
writ petitioner had been wrongly rejected 
by the Sub-Divisional Officer, could also 
be decided and relief given to the writ 
petitioner by setting aside the election. 
Though the learned counsel for the re- 
spondent No. 1 has contended to the con- 
trary, I will assume that the application 
was entertained only on 89-5-1978 when 
this Court applied its mind to the writ 


-petition and issued the rule. 


5. Now, a case is instituted on the 
date it is filed and, therefore, the afore- 
said writ application was instituted on 
0-5-1978. The result of the above election 
was declared on 5-5-1978. There is no evi- 
dence whether the result was declared 
before or after the filing of the writ ap- 
plication. Now a plea that in view of the 
provisions of Art. 226 (3) this Court had 
no jurisdiction to entertain the application 
is a special plea in bar and the burden 
lies on the person raising the plea to sub- 
Stantiate it. Therefore, in the absence of 
any evidence on the point, we have to pro- 
ceed on the footing that at the time the 
application was filed the result of the 
election had not been declared and that 
the declaration of the result of the elec- 
tion was an event subsequent to the in- 


: Stitution of the writ application. That being 


so atthe time the aforesaid writ applica- 
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tion was filed or instituted, the alterna- 
‘tive remedy by way of ain election petition 
was not open to the — writ petitioner, 
though-it ‘was available to the writ peti- 
tioner on 9-5-1978 when this Court en- 
tertained this writ application. ‘The ques- 
tion, therefore, is whether the existence 
of the alternative remedy has to be deter- 
mined with reference-to the date 9-5-1978 
on which the application. was entertained 
or with reference to the date 5-5-1978 
when it was filed. 0 Ee 35 


6. It is well settled that the general 
rule is “that a suit must be tried in all its 
Stages on the cause of action asit existed 
at the date of its commencement.” ‘Rai 
Charan v. Biswanath (AIR 1915 Cal 103). 
- See also Doorga Prosad Chamaria’s “case 
(AIR 1945 PC 62) in-which their Lordships 
of the Judicial Committee of the Privy 
Council expressed the opinion “that the 
relief claimed in the suit must be confined 
fo matters existing at the date when the 

suit was instituted”. Of-course, as re~ 
cognised in Rai Charan’s case (supra) “a 
court may “take notice of events ‘which 
‘have happened since the institution of the 
suit and afford relief to the parties on the 
basis of the altered conditions”, but as 
pointed ‘out by their Lordships of the Cal- 
cutta High Court in that case ‘this doc- 
-trine is of an exceptional ‘character and is 
‘ applied in cases where it is’ shown ‘that 
the original relief claimed has; by reason 
of subsequent change of circumstances, 
become inappropriate; or that it is: neces- 
sary to base the decision of the Court on 
the altered circumstances ‘in~ order to 
shorten litigation or to do complete justice 
between the parties’ In Chunilal Khu- 
Shaldas v..H. K. -Adhyaru, AIR 1956 SC 655 
there is the following observation:— | 


“Even though an appeal ‘is in the nature 
of a re-hearing. and the Courts in this 
country can take into account the facts 
and events which have come into existence 
after the decree appealed against, it could 
be only for moulding the relief to be 
granted ‘in the appeal”. aS . P 
' These principles are applicable to a pro- 
ceeding like.an application under Arti- 
cles 226, and 227 of the. Constitution. 
Therefore, in such a proceeding also, the 
Court must confine itself to the state of 
facts, existing on the.. date of commence 
ment of the action, namely, the date. of 
filing of the writ application and the court 
"may take notice of the events which have 


happened since the institution of the. case . 


. only. in order to shorten ‘litigation or to do 


~ 
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complete justice between the parties or 
for moulding thé relief to be granted in 
the case. oe a ee 

` T. The learned single Judge’ has taken 

note of the subsequent event, the declara- 
tion of the result of ‘the election, to mould 
the relief granted to the writ application, 
If I may say so with respect, he was clear- 
ly right in doing so, ab it was ‘necessary to 
take note of the declaration of the result 
and to set aside the election in order to 
grant effective relief to the writ’ petitioner 
on the’basis of the findings arrived at, 
But must this court take notice of that 
subsequent event also to decide’ whether 
or not it has jurisdiction to entertain. the 
writ application? - As I have said, the 
general ‘rule is that the determination 
must be based on the state of things exist- 
ing-at the date of the commencement of 

the ‘action. The departure from the gen- | 
eral rule is permitted only in order to 


' shorten litigation or to do complete jus- 


tice between the parties. “os 
8: Now, if the court takes notice of the 
subsequent event, viz, the declaration of 
the result and holds that the writ applica- 
tion is barred‘on the ground of availability 
of the alternative remedy of election peti- 
tion, this Court’ “instead of preventing 


would be promoting multiplicity of ac- 


tions. The writ. application having been 
dismissed on the ground of existence of 
an alternative remedy, the petitioner 
would be driven to institute a. fresh action 
by way of election petition and the par- 
ties would have to litigate afresh the 
points which they have already litigated 
and which could well have-been , decided - 
in the present writ application. Further, it 

ig highly unjust that though at the time 

the applicant filed this application, he had 

no choice of. remedies as the _ alternative 

remedy by way of election petition was 

not available to him on the date of filing,. 
his writ application should be thrown out 
on the ground of existence of the alterna- 
tive remedy which has become available 
to him later. Justice . requires :that th 
material time. with respect to’which. the 
question of maintainability of the. wri 
petition be determined be the time when 
he filed the writ petition and: not when 
the writ petition .was put up for - orders, 











the writ. petitioner has no control. Ther 
fore, for the. purpose of determining the 
question of jurisdiction of this Court, the 
subsequent.event, -.declaration of ' the re- 
sult of. the election . should not be tak 

into consideration, At the time of filing o 


' Č 
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the writ application, the. alternative rem- 
edy by way of election petition was not 
available to the writ petitioner and, there- 
fore, it cannot be held that the writ appli- 
cation was not : maintainable. In `. Sheodeo 
Singh v. State. of Bihar, (ATR°1980° Pat 20) 
repelling the argument that’ the writ ap- 
plication .filed.by the petitioner by which’ 
he had impugned the validity of the order 
of the. Sub-Divisional Officer rejecting his 
nomination. paper for the post of Sarpanch: 
of a Gram Panchayat ‘was’ barred © under 
Article 226 :(3) of the Constitution, a learn-' 
ed single Judge: of this. Court observed: 
“between the ` period a . nomination. has 
been rejected and the date on which the 
declaration is. made under- Rule 27; the 
person aggrieved having no remedy ` pro 
vided under the’ Rules can clearly come 


to. this Court’ under ‘Articles 226 ‘and 227 of | 


the Constitution”! If, as I have held, the ap- 
plication must have been deemed ‘to have’ 


been filed before the declaration of the re- ; 


sult of the .élection: under Rule '27 was 
made and for the purpose of’ deciding ' the’ 
‘question-of jurisdiction. ‘the subsequent 
‘event, namely, the declaration of result of 
the election should not be, taken into con- 
‘sideration, it-is. clear the writ , application 
[was not barréd by Article 226: (3). ©. =. 


9.. Further, Article 226. (3), 


~ Court: in the _ circumstances - mentioned 
therein, must be strictly interpreted. See 


the decision. -of a bench of. this court © 


Ranchi Club.-v. State of Bihar (AIR 1978 
Pat 32): See.also the Full: Bench decision 
of the Gujarat High. Court ini A’bad Cotton’ 
Mfg. Co. -v.: Union of. India (AIR :1977:Guj 
113). The expression . “remedy for such 
redress” - occurring.in Articles 226 :(3):must, 
therefore, .be confined! to such other rem- 
edy as is capable.of giving as valid ‘and 
effectual redress is ‘the: remedy under 
Article - -226 of! the - Constitution. - Or: in 
other.words, the alternative remedy to bar 
jurisdiction of.-this Court .under 'Arti- 


cle 226(3), must be a remedy which would - 


give to the writ petitioner the precise 
-available under ‘Article-226.iand must be 
equally beneficial ‘and’ effectual. This posi- 
tion is clearly.settled. Tó: bar ‘tHe jurisdic- 
tion, the alternative remedy, it was‘ ‘held 

‘by the Andhra Pradesh High. Court “must 
: be truly. and ‘ really ‘éapable' dt” giving 
such relief as is postulated in sub-els. (b) 
and (c) of .Article-226” (per A. Sambasiva 
Rao, J. in Govt. of India v. National 
Tobacco Co., AIR 1977 Andh Pra 250 at 
Pp. 260-61) (FB). 
Bench of the Gujarat High Court in A’bad 


being a. 
provision ousting the. jurisdiction :of : this.” 


Speaking for the Full . 
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Cotton: ‘Mfg:-Co: v. Union’ of India (AIR. 
1977- Guj 113} Mehta, J. declared "Even 
though ‘the words ‘any other remedy’ had 
been ‘used,‘it‘is obvious that -' any. other. 


‘remedy has to be for redress of the injury 
for which this writ jurisdiction is - confer- 


red and, therefore, it ‘must be equally ad- 
equate or efficacious so that. qualitatively 
and quantitatively the same relief would 


“Be ‘given’ for redress: of the injury to 
-the petitioner: 


Therefore, the adequate 
efficacious! remedy is . always implicit if” 
the: remedy isto be for redressing the m- 
jury as effectively as could be done in the’ 
writ petition”. (at page 123 of the report). 


10. Now, ¢an it be ‘said that by an elec-" 


tion “petition ““qualitatively and quan- 
titatively ` the same: 


relief’ would 

be given .for ‘yedress of the in- ` 
jury to ‘the petitioner” as ‘he would 
have.or has been able to obtain in: the 
writ petition under Article 226 of the Con- 
stitution? The ` answer, in my. opinion, is 


_ clearly in the negative. As I have already | 


stated, at ‘the time the petitioner filed the 
writ petition, the result . of the . election 
had not been declared. and the election, 


‘therefore, had yet to be held. .One of the 


principal reliefs ‘claimed in the. petition 
was for restraining, the holding of - the. 
election for the post’ of Mukhiya, ‘without: 
the petitioner, as a candidate for the same., 


‘To use. the words, of Wallace, J. in Madras, 


Sarvothama - Rao V. ' Chairman, M. C. 
Saidapet (AIR - -1923 Mad 475) Mane ANY. 
posts election remedy is wholly inadequate 
to afford the relief which the petitioner 
seeks namely, that this ‘election, now pub- 
lished be’ ‘stayed until. if can be, held with 
himself as a candidate. It is no consolation 
to tell him ‘that;he can stand for some 
other election. It is no, remedy to: ‘tell him 
that -hé must let the ‘election go on and 
then “have it set ‘aside | by ; petition -and 


- have a fresh election ordered. The fresh 
election may be under altogether different 


conditions and .may. bring forward an 
array of fresh candidates. The petitioner. 
can only have. his proper relief if the pro~. 
posed’ election without him is stayed | until 
his rejected nomination is restored” (at 
päge`479 of the report). The view of Wal- . 


‘lace, J. that any post, election remedy “in 


the’ circumstances is not an adequate. and. 


effective remedy, and not q real substitute. 
for an order quashing the order rejecting 


the hornination' paper of the pétitioner and. 
a direction to hold the ` election . with ‘the 
petitioner as a candidate was Also ” shared. 
be ‘Schwabe, Cod. the other member of the: 
Division Bench‘ of. “Madras High coumi in 
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that case. Schwabe, C. J., observed in that 
case “I do not think that the law is such 
the plaintiff must wait until the election is 
held and then bring an election petition 
' which is bound to succeed, nor indeed 
would that remedy give him all that he is 
entitled to, because after the election peti- 
tion had succeeded there would have to 
be fresh nominations and there might be 
other candidates in the field that he would 


not now have to meet, to say nothing of- 


the trouble and expenses that he would 
necessarily be put to” (at page 476 of the 
report). In the present case ‘also, if this 
petitioner were to file an election petition 
‘and the election petition were to succeed, 
there would have to be fresh election, 
“there might be other candidates in the 
field that he would not now have to meet 
and to say nothing of the trouble and ex- 
= penses that he would necessarily be put 
to”. The aforesaid observations of Wal- 
lace, J. were referred to with approval by 
a Bench of the Calcutta High Court in 
Upendra Nath v. Tara Nath (sic) 
(Narendra Nath v. Bally Municipality) 
(AIR 1962 Cal 53). 

10-A. I am conscious that a con- 


trary view has been expressed by San- 


derson, C. J. in two decisions of 
the Calcutta High Court reported in AIR 
1924 Cal at pages 454 and 761, respective- 
ly. But for his conclusion that a candidate 
whose nomination paper had been illegal- 
ly rejected had a specific and adequate 
remedy by way of an election petition at 
which the authority duly constituted could 
hear the election petition and set aside 
the election on the ground of the rejection 
paper of his nomination paper, his . Lord- 
ship did not give any reasons and in com- 
ing to that conclusion, did not advert to 
the various considerations set out in the 
aforesaid observations of Schwabe, C. J. 
and Wallace, J. in the case referred to 
above which make that remedy not an 
effective and adequate remedy. I must, 
therefore, express my respectful disagree- 
ment with that view. I, therefore, hold 
that the remedy by way of an election 
petition to the petitioner was not a remedy 
for such redress within the meaning of the 
expression as used in Article 226 (3) 
of the Constitution, as the petitioner’ could 
and was able to obtain by the writ peti- 
tion. 

11. In support of his contention that 
the present writ petition was not maintain- 
able, the learned Advocate for the appel- 
lant placed reliance on the decision of the 
Full Bench of this Court in Ram Naresh 
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Rai v. State of Bihar, (1978 BBCJ (HC) 
677 : (AIR 1979 Pat 130) holding that the 
existence of a remedy by way of an elec- 
tion petition under the election Rules bars 
the jurisdiction of this Court to entertain 
a writ petition under Article 226 for sett- 
ing aside the election held or purported to 
have been held under the Election Rules. 
The learned counsel for the appellant also 
relied on the decision of this Court in 
Letters Patent Appeal No. 17 of 1978 dis- 
posed of on 2-3-1979 in which a Bench of 
this Court on an appeal presented under 
the Letters Patent held. that the election 
petition filed by Lekhanand Mishra against 
the improper rejection of the nomination 
was not maintainable as it was barred by 
Article 226 (3) of the Constitution as he 


. had the alternative remedy by way of 
‘election petition under the Election Rules. 


Both these cases are in my opinion, clearly 
distinguishable because in both of them 
the writ petitioner had filed the writ peti- 
tion after the result of the election had 
been declared and on the date of filing the 
application he could have availed of the 
remedy by way of an election. 


12. For the aforesaid reasons, it must 
be held that the learned. single Judge was 
nght in holding that the writ petition was 
not barred by Article 226 (3) of the Con- 


‘stitution. The sole contention on behalf of 


the appellant must, therefore, be rejected. — 


13. As the appeal must be dismissed on 
the aforesaid finding, it is not necessary 
to consider the other contention advanced 
by Sri Sanyal the learned Advocate for 
the respondents, namely, that the election 
of the appellant being a nullity for con- 
fravention of the principles of natural jus- 
tice by the Sub-Divisional Officer (re- 
spondent No. 3) in disposing of the objec- 
tion petition filed against the acceptance 
of the nomination paper of the writ peti- 
tioner on a ground not legally tenable, the 
remedy by way of election petition was 
not available. 


14. I would, accordingly, dismiss the 
appeal. In the circumstances of the case, 
however, there will be no order as to costs 
of this appeal. 

S. SARWAR ALI, J. :— I agree. 


Appeal dismissed. 
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HARI LAL AGRAWAL AND 
CHOUDHARY SIA SARAN SINHA, JJ. 


Balmiki Singh and others, Appellants v. 
Smt. Lalpari Devi and others, Respondents. 

A. F. O. D. No. 1188 of 1971, D/- 28-1- 
1980.* 

(A) Civil P. C. (5 of 1908), O. 8, R. 5 (2) 
(as introduced by Amendment Act 1976) — 
Suit for partition —- Ex parte decree 
against non-appearing defendants before 
addition of O. 8, R. 5 (2) — Agreement be- 
tween plaintiff and defendant present, for 
disposel of suit on pleading — Does not 
bind non-appearing defendants. 

Where in a suit for partition, the Court 
passed an ex parte decree before addition 
of O. 8, R. 5 (2) against the defendants who 
had not even filed a pleading on the basis 
of agreement between the plaintiff and 
the only defendant appearing for the dis- 
posal of the suit on the basis of pleading, 
the decree would be liable to be set aside 
so far as the defendants who were not 
Signatories to the agreement were con- 
cerned as the agreement reached between 
the plaintiff and the defendant appearing 
would not bind the non-appearing defend- 
ants. (Para 8) 


(B) Evidence Act (1 of 1872), Ss. 101 to 
104 — Burden of proof — Pardanshin lady 
~~ Certain para of written statement de- 
scribing certain para of plaint alleging 
plaintiff to be pardanashin lady to be false 
~- Burden of proof as to genuineness of gift 
deed executed by plaintiff in favour of de- 
fendants — Cannot be thrown wholly on 
defendant. 


Where the very first sentence of a 
certain para of the written statement de- 
scribed the allegations in certain para of 
the plaint that the plaintiff was a pardana- 
shin lady to be false, it would be wrong 
to assume that there was admission on the 
part of the defendant about plaintiff being 
a pardanashin lady although there was 
no specific denial by the defendant. Hence 
the burden of proof that the gift deed ex- 
ecuted by the plaintiff in favour of defend- 
ant was genuine could not be wholly 
thrown on the defendant. AIR 1972 Pat 
325, Rel. on. (Para 10) 

(C) Civil P. C. (5 of 1908), O. 41, R. 23-A 
(as introduced by Amendment Act 1976) — 
LE SESS NM a ARE A RCN CME 


*From decision of Ram Nandan Prasad, 
Addl. Sub. J., Gaya, D’- 23-8-1971. 
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Dispossal of suit otherwise than on pre- 
liminary point — Appeal against — Order 
for re-trial — O. 41, R. 23-A extends am- 
bit of powers of remand of Appellate Court 
beyond what it was prior to amendment 
— Appellate Court can remand the suit for 
re-trial, (Paras 11, 12) - 


(D) Civil P. C. (5 of 1908), O. 8, R. 5 (2) 
(before amendment by Act of 1976) 
and Order 9, Rule 13 — Suit for 
partition — Ex parte decree against 
non-appearing defendants — Written state- 
ment -not filed by such defendants —- 
Agreement between defendant appearing 
and plaintiff for disposal of suit on basis 


. of pleadings could not bind defendants 


not appearing, even by doctrine of non- 
traverse — Decree is liable to be set aside 
against such defendants and decree being 
one and inseparable, against all defendants 
by applying principle contained in O. 9, 


R. 13. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1972 Pat 325 10 


Lakshman Saran Sinha and Shiv Nandan 
Roy, for Appellants; A. K. Roy, for Re- 
spondents. 


CH. SIA SARAN SINHA, J. :—This ap- 
peal by some of the defendants is directed 
against the judgment and decree of the 
learned Additional Subordinate Judge, 
Gaya, decreeing the plaintiffs’ suit for 
partition. 

2. One Rashdhari Singh had three sons, 
Jugal Singh, Basudeo Singh and Ram- 
keshwar Singh. He had also a brother 
named Kharagdhari Singh. Jugal Singh 
had two sons Deoki Singh and Ramnandan 
Singh (defendant No. 2). Deoki Singh had 
& son named Balmiki Singh, whois de- 
fendant No. 1, defendant No. 3 is the 
widowed mother of defendant No. 1. Mt. 
Dhaneshwar Kuer .(defendant No. 4) is the 
wife of defendant No. 2, Basudeo Singh 
(since dead) died leaving behind one Mt. 
Dipa Kuer, his widow, and Lalpari Devi, 
wife of his predeceased son. Ramkeshwar 
Singh undisputedly died issueless in a 
state of jointness with his other two bro- 
thers named above. 


3. Lalpari Devi, the sole plaintiff re 
spondent of this appeal after the death of 
Dipa Kuer during the pendency of the suit, 
along with her mother-in-law, Dipa Kuer, 
instituted the instant suit for partition of 
her eight annas interest in what was de- 
scribed to be the joint family properties of 
all the defendants 5 to 11, being the de- 
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scendants of Kharagdhari Singh. The al- 
legation in the plaint, inter alia, was that 
the deed of gift dated the 16th Sept., 1963, 
said to have been executed by Dipa Kuer 
in favour.of defendant No. 1, was a fab- 
ricated and sham document and, in fact, it 
was never executed as such by Dipa Kuer. 
Undisputedly, this deed of gift embraced 
eight annas interest in the properties 
sought to be partitioned in this suit. The 
plaintiffs sought for partition by ignoring 
this deed of gift. 


å. Defendant No. 1 contested the suit, 
alleging inter alia, that the deed of gift 
mentioned above was-a genuine and valid 
document and Dipa Kuer‘having parted 
with her interest in the suit properties 
under the deed, the suit instituted by her 
for partition must fail. Defendants 2, 3 and 
4 did not enter appearance. Defendants 4 
to 11 appeared and filed a written ‘state- 
ment but they subsequently left the scene. 


5. On 6-7-1971 Dipa Kuer was examin- 

ed on commission. One witness on behalf 
of defendant No: 1 was also examined as 
a special witness. Thereafter some con- 
troversy appears to have arisen between 
the learned advocates for the plaintiff and 
defendant No. 1 touching the question of 
onus of proof i.e. the right to lead evi- 
dence first. It appears that this contro- 
versy, was settled between the parties on 
the advocates’ conceding that the suit be 
decided on the pleading of the parties, 
themselves, obviously meaning the plaint 
filed by the plaintiffs and the written 
statement filed on behalf of the defendant 
No. 1, even ignoring the evidence already 
adduced. Accordingly, the Subordinate 
Judge delivered the judgment in which, as 
stated above, he decreed the suit on con- 
test against defendant No. 1 and ex parte, 
against other defendants. Defendants 1 to 
4 have taken the matter to this court in 
this First appeal. 
' 6 Mr. Lakshman Sharan Sinha, learn- 
ed counsel for the appellants. attacking 
the judgment of the court below as per- 
verse. and illegal, submitted that the same 
be set aside and the case be sent back to 
the trial Court on remand for decision-in 
accordance with law. This contention was 
refuted by learned counsel for respondent 
first party. 

7. One of the grounds of attack by Mr. 
Sinha was that there being no agreement 
between the plaintiff and the defendants, 
except defendant No. 1, about the disposal 
of the suit on the basis of the pleadings of 
the parties, the court below erred seriously 
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in law in deciding the suit-ex parte against 
the other defendants, even without 
prima facie evidence te support the ex 
parte claim. Defendants 2 to 4 had not 
filed any written statement at all. The 
other defendants did file a written state- 
ment but they were not parties to- the 
agreement, referred to above. Obviously, 
therefore the so-called agreement entered 
into between the advocates of the plaintiff 


_and defendant No. 1 could not be binding 


on the other defendants and this neces- 
sitated the plaintiff te adduce even prima 
facie evidence to support her claim against 
the other defendants. 

8. Learned counsel for the respondent 
Ist party sought te take advantage of the 


‘provisions of R. 5 (2) of ©. VIH of the 


Civil P. C. (hereinafter referred to as ‘the 
Code’), which was newly added by the 
Code of Civil Procedure (Amendment) 
Act, 1976, which provides that where the 
defendant has not filed a pleading, it shall 
be lawful for the Court to pronounce judg~ 
ment on the basis of the facts contained in 
the plaint, except as against a person 
under a disability, but the court may, i 
its discretion, require any such fact to be 
proved. The instant suit ‘having ‘been 
decided on the 23rd Aug., 1971, this pro- 
vision was not then on the statute book. 
The judgment also dees not profess that 
the trial court decided the suit ex parte 
against the above mentioned defendants 
on the basis of the facts contained in the 
plaint. For these reasons the action of the 
trial court in decreeing the suit ex parte 
against the defendant . {except defendant 
No. 1) in the facts and circumstances of 
this case, cannot be supported in law and 
it has to be set aside. - 

9. The other contention raised by Mr. - 
Lakshman Sharan Sinha was that the 
judgment of the trial court proceeded on 


_ the assumption that there was admission 


on the part of defendant No. 1 in the writ- 
ten statement filed by him about Dipa Kuer 
being a Pardanasin lady. It is on this as- 
sumption that the trial Court threw the 
entire burden of preof on defendant No. 1 
and holding that he had failed to discharge 
that onus, he held the deed of gift to be a 
sham and ineffective transaction, and, 
therefore, decreed the suit as prayed for 
by the plaintiff. : 

10. In the very first sentences of 
paras. 24 and 25 of the written statement 
filed by defendant No. 1, which are by 
way of the reply to the assertions made in 
paras. 8 and 9 of the plaint, it was stated 
in unequivocal terms that the statements 
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made in paras. 8 and 9 of the plaint are 
false. Itistrue thatin the subsequent sen- 
tences of paras. 24 and 25 there is no spe- 
cific dental about Dipa Kuer being a Par- 
danasin lady but construing the entire 
statements in paras. 24 and 25 of the writ- 
ten statement it would be wrong to as- 
‘sume that there was admission. on the part 
of defendant No: 1 about Dipa Kuer being 
a Pardanasin lady. Learned counsel for the 
appellants relied in this connection on a 
decision of this Court in Smt. Andhi Kuer 
v. Rajeshwar Singh (AIR 1972 Pat $25) 
where it was. held, inter alia, that the term 
‘Pardanasin lady’ is. not.a term of art. It has 
special legal significance and if, therefore, 
the plaintiffs alleged that the lady was a 
Pardanasin lady and the defendants refut- 
ed it by saying that the said allegation was 
false, it would amount, by implication. to 
denial of the assertion that the lady was 
a Pardanasin lady. It is true that in that 
case some evidence was adduced by the 
plaintiff but here in the instant suit the 
very first sentences of paras. 24 and 25 of 
the written statement describe the allega- 
tions of paras 8 and 9 of the plaint to be 
false. This wrong assumption on the part 
of the trial court, therefore, led to the 
perversity of its finding and deciding . the 
case on such a finding has, therefore, led 
to obvious illegality and it may not be 
possible to support the judgment of the 
trial Court even against defendant No. 1 
and the same has to be set aside as against 
him as well 


11. This takes us to the consideration 
of another question, namely, the propriety 
or otherwise of the remand of the case. 
Whatever might. have been the position 
earlier about. the power of this Court ta 
remand a suit after the amendment of the 
Civil P. C., the new amended provision in 
the shape of R. 23A of O. XO lays down 
that where the court from whose decree 
an appeal is preferred has disposed of the 
case otherwise than on a preliminary 
point, and the decree is reversed in appeal 
and a re-trial is considered necessary, the 
Appellate Court shall have the same 
powers as it has under R. 23. The conten- 
tion raised by-learned counsel for respon- 
.{dent Ist party in this respect simply was 
that this new amended provision did not 
extend the ambit of the powers of remand 
of the Appellate Court beyond what it was 
.. prior to the amendment. This contention 
is without any substance and it has to be 
negatived. 

12. The question is whether it is possi- 
ble to do justice to the parties without res 
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mand of the suit. The reply, in my opinion, ` 
will be in the negative. Learned advo- 


cates of the plaintiff and defend- 
ant No. 1 might have their own 
notion about the construction of 


the pleadings of their clients and this 
might have actuated them to reach the 
above agreement, which is somewhat un- 
usual in nature but what should be upper- 
most in mind is the doing of justice to 
the parties of this suit which involves 
valuable properties. In my opinion, the 
facts and circumstances of the case neces- 
sitate a remand of the suit for the ends of 
justice. 

13. The result is that the appeal suc- 
ceeds, the judgment and the decree of the 
trial Court are set aside and the suit is 
sent back to the trial Court for decision in 
accordance with law, keeping in view the 
provisions of O. VII, R. 5 of the Code and 
S. 58 of the Evidence Act, both of which 
lay down that the Court may in its discre- 
tion require any facts, even if admitted, 
to be proved otherwise than by such ad- 
mission. In the peculiar facts and circum- 
stances of this case there shall be no order 
for costs and the parties shall bear their 
own costs so far incurred by them. 


HARI LAL AGRAWAL, J. :— 14. While 
agreeing that the suit should be 
remanded for a fresh decision I 
would like to point out one more 
illegality that vitiates the judgment 
and the decree of the trial Court. Defend- 
ants 2,3 and 4 had not appeared in the 
suit and, therefore, there was no written 
statement on their behalf. Therefore, any 
agreement reached between the plaintiff 
and the appearing defendant was certain- 
ly not binding on them. Thus, the defend- 
ants could not be said to. be bound by the 
doctrine of non-traverse either. As the re- 
cent amendment of O. VITI, R. 5 was not 
on the statute book, the trial Court, at 
best could have decreed the suit against 
the contesting defendant in absence of any 
evidence to bind the defendants, parti- 
cularly resting the burden of proof on the| 
non-appearing defendants. As the decree! 
is one and inseparable, applying the © 





ple as contained in O. IX, R. 13 of the 


. Code, as it has got to be set aside against 


the non-appearing defendants, it is bound 
to be set aside against all the defendants. 


Appeal allowed, 


\ preety 
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BIRENDRA PRASAD SINHA AND 
M. P. VERMA; JJ. 

Dr. Anand Kumar Mishra and others, 
Petitioners v. State of Bihar and others, 
Respondents. 

Civil Writ Jurn. 
D/- 10-2-1981. 

(A) Constitution of India, Arts. 14, 15 (1) 
— Admission to post-graduate medical 
course — Competitive test — Selection on 


Case No. 2351 of 1980, 


basis of merit — Government order mak- 


ing blanket reservation of 14% and 9% 
seats for Scheduled Castes and Scheduled 
Tribes respectively, irrespective of merit 
~~ Held, invalid, — Violates Arts. 14 and 
15 (1). 


Where the admissions to the post-gradu- 
ate medical courses were to be given on the 
basis of merit, determined by the marks 
obtained by the candidates at the compe- 
titive test, the test was held, the result was 
declared and interviews of the successful 
candidates were also held, in such circum- 
stances the order issued by Government 
making blanket reservation of 14 per cent 
and 9 per cent seats for Scheduled Castes 
and Scheduled Tribes respectively, ir- 
respective of merit, without giving any 
guideline, violated Arts. 14 and 15 (1) of 
the Constitution and was, therefore, in- 
valid. AIR 1980 Pat 1 (FB), Foll. 

(Paras 6, 7) 


In making a provision for reservation 
the Government should not only take into 
consideration the claims of the members 
of the weaker section but also the main- 
tenance of efficiency which is a matter of 
paramount importance. A reasonable 
balance must be struck. Art. 15 (4) of the 
Constitution is an exception to cl. (1) and 
cannot be'extended so as in effect to de- 
stroy the guarantee under clause (1). Arti- 
cle 15 (4) cannot totally destroy cl. (1) of 
_that Article. (Para 5) 


(B) Constitution of India, Arts. 14, 15 (1) 
—- Admission to post-graduate medical 
course — Competitive test — Selection 
on basis of merit — No Reservation for 
Scheduled Castes and Scheduled Tribes 
made initially — Government estopped 
from changing basis of selection and mak- 
ing blanket reservation for SC/ST, at the 
time of final selection. (Evidence Act 
(1872), S. 115). 


Where the notice and prospectus for ad- 
mission to post-graduate medical course 
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A. I. R. 
declared that selection of the candidates 
shall be done on the basis of merit deter- 
mined by the marks obtained by the can- ` 
didates at the competitive test, and no re- 
servation for Scheduled Castes and Sche- 
duled Tribes was made at that time, the 
candidates had applied acting upon the re- 
presentations made in the notice and pro- 
spectus, the Government was estopped 
from changing the basis of selection by 
ordering blanket reservation of 14% and 
9% seats for Scheduled Castes and Sche- 
duled Tribes respectively, irrespective of 
merit, when all the formalities were com- 
pleted and only final list was to be pub- 
lished. AIR 1969 Orisa 80, Rel. on. | . 

(Para 8) 


Cases Referred: Chronological Paras 
AIR 1980 Pat 1:1979 BBCJ 677 (FB) 5, 6 
AIR 1969 Orissa 80 8 

Balbhadra Pd. Singh, Nagendra Rai, 
R. P. Sharma, Prashant Kumar, for Peti- 
tioners; R. B. Mahto, Addl. Advocate 
General with Jr. Counsel, R. N. Roy, for 
Respondents. 


BIRENDRA PD. SINHA, J.:— The sen- 


sitive question as to whether any reserva- 


tion can be made in favour of the Sche- 
duled Castes and Scheduled Tribes for ad- 
mission to the post-graduate medical 
course even at the cost of merit has once 
again visited this Court. In this writ ap- 
plication, the petitioners originally five in 
number, have challenged the order of the 
Government, dated 17th September, 1980, 
contained in Annexure-4, making reserva- 
tion of 14 per cent and 9 per cent seats 
for Scheduled Castes and Scheduled Tri- 
bes, respectively, for admission to Degree 
and Diploma courses. They have also 
made a prayer for a direction to the re- 
spondents to consider the cases of the 
petitioners on merit in accordance with 
the marks obtained by them at the com- 


» petitive test provided for in the prospectus 


for the year 1980, contained in Annexure 5. 
At the time of hearing we were inform- 
ed that. petitioner No. 4 Dr. Prabhas 
Kumar Singh has already been admitted. 
subsequently. 

2. There are several medical colleges 
in the State of Bihar. Students are ad- 
mitted in post-graduate courses in these 
medical colleges on the basis of competi- 


. tive test. On 22nd of February, 1980, a 


notice was published in the various news- 
papers inviting applications from the can- .. 
didates desirous of taking admission into _ 
the post-graduate Degree and Diploma 
courses in these medical colleges. The 
last date for receipt of the application was 


1981 
2ist Mar., 1980. Various details were given 
in the prospectus which could be obtained 
>-along with the application form from 
-the Principals of the colleges. According 
to the prospectus for the year 1980, a can- 
.didate could apply for maximum of three 
= subjects in order. of preference. The peti- 
_ tioners submitted their application to the 
` authority. concerned for appearing at the 
competitive test and paid Rs. 50/-, each. 
The examination was held in the last 
week of April 1980 and the result was 
published in the newspapers on 26-6-1980 
- and 24-7-80 by Annexures 2 and 2 (a). In 
Annexures 2 and 2 (a), the roll numbers 
of the candidates were published in order 


. . of merit determined on the basis of the 


‘competitive test. On 29th of July, 1980, a 
notice was published for holding interview 
of the first lot of successful candidates 
from 4th to 6th of August, 1980. The peti- 
tioners and other candidates, who were 
successful at the competitive test, appear- 
ed in the said interview. This interview, 
according to the petitioners, was to be 
held for the purpose of scrutiny of the 
original documents and for any other pur- 
pose which might arise. The petitioners’ 
case is that after the interview they along 
with the other candidates were selected 
for admission to Post-Graduate Medical 
Degree Course but, before their list could 
be published, the State Government took 
a decision to reserve 14 per cent and 9 
per cent of seats for the Scheduled 
Castes and Scheduled Tribes, respectively, 
vide order contained in Annexure 4 dated 
17th September, 1980. This, the petitioners 
contend, has marred their prospects of 
being admitted into the Post-Graduate 
Medical Degree Course. 


3. Shri Balbhadra Pd. Singh, learned © 


counsel appearing on behalf of the peti- 
tioners, contended that merit has once 
again been crucified at the alter of reser- 
vation made in Annexure 4. According to 
him, the medical education is controlled 
by the Medical Council Act, 1956, and the 
Bihar Inter University Board Ordinance, 
1978, and the regulations made there- 


under. They provide for entry into these — 


courses strictly on the basis of merit 
determined on the basis of competitive 
test. So long as these regulations are in 
force, the State Government cannot ‘pro 
tanto modify or repeal these provisions 
by any administrative fiat. Learned 
Counsel contended that the order in this 
respect contained in Annexure 4 is viola- 
tive of Article 15 of the Constitution. 


Learned Counsel further contended that, 
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in any view of iie matter, there ‘carinot | 
be any reservation for the Scheduled . 
Castes and Scheduled Tribes for the ses- 
sion 1980-82 since the regulation of the 
Bihar Inter University Board Ordinance 


‘and the prospectus for the year 1980 do 


not provide for any reservation. 


4. The Indian Medical Council Act, 
1956, provides. inter alia, that the Medical 
Council of India with the previous sanc- 
tion of the Central Government may 
make regulations to carry out the pur- 
poses of the Act. The Medical Council 
of India made certain recommendations 
relating to post-graduate medical study 
which was approved by the Government 
of India in February 1975. It provides 
that studénts for post-graduate training 
should be selected strictly on merit on 
the basis of academic records in the 
under-graduate courses. Supplemental to 
this regulation; the Bihar Inter University 
Board, constituted under Ordinance No. 25 
of 1978, framed regulation for admission 
to the combined competitive examination 
for post-graduate course in the Govern- 
ment Medical Colleges, which ordained 
that selection shall be made strictly on 
the basis of merit as determined by the 
combined competitive examination in each 
subject. A prospectus for the competitive 
test leading to admission in the post- 
graduate courses in the medical colleges 


for the session 1980-82 was drawn up and 
' published under the signature of the Addi- 


tional Director of Health Services-cum-~ 
Chairman, Board of Post-graduate Medi- 
cal Admission Test. For being eligible to 
appear at a competitive test, a candidate 
must have passed the M. B. B. S. exam- 
ination from any of the medical colleges 
of Bihar recognised by the Medical Coun- 
cil of India. There are some other quali- 
fications for being eligible for appearing 
at the test given in paragraph III of the 
prospectus with which we are not con- 


cerned at the moment. Paragraph IV pro-. ` 


vides that there will be a common exam- 
ination for admission into the Degree and 
Diploma courses for tne subject concern- 
ed, which may be of two hours’ duration. 
In the subject where the number of ap- 
plicants for the course does not exceed the 
number of seats available, there shall be 
no test. Paragraph VII provides ‘Selection 
to the Degree and Diploma courses will 
be made strictly on the basis of merit as 
determined by the marks obtained in the 
test plus additional credits to which a 
candidate may become eligible” for each 
completed year of satisfactory rural ser- 
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vice in the State Health Service Cadre, 
for each completed year of satisfactory 
rural service in Chotanagpur and Santhal 
Pargannas while in the State Health Ser- 
vice‘ Cadre and each completed year of 
satisfactory service in Family Welfare or 
Leprosy Control programme of the State. 


Various marks have been assigned for this. 


purpose. It also provides that since the 
result of the competitive test will be pub- 
lished in order of merit, credit under 
paragraph VII (1), (2) and (8) shall be 
given only up to the last date fixed for 
receiving the applications. This prospectus 
nowhere provides for any reservation in 
favour of the Scheduled Castes and Sche- 
duled Tribes. On the subject of reserva- 
tion of seats for Backward’ Classes for 
admission into post-graduate courses, the 
Executive Committee of the Medical Coun- 
cil of India at its meeting held on lst of 
July, 1977, reiterated the earlier decision 
of the Council that “admission to the 
P. G. medical course should be on the basis 
of merit and that no reservation of seats 
of any category of candidate for admission 
to P. G. medical course is desirable’, vide 
Annexure 6. In its meeting held on 17/18th 
March, 1978, the Medical Council of India 
decided that “the minimum marks for ad- 
mission should not under any circum- 
stances be reduced.as it would not be in 
the public interest to admit to medical 
courses candidates with lesser marks”, vide 
Annexure 7. In an earlier writ applica- 


tion (C. W. J. C. No. 1835 of 1980) filed by. 


one Radha Krishna Choudhary complain- 
ing that no reservation had been made for 
Scheduled Castes and Scheduled Tribes 
candidates in the post-gradudate medical 
courses for the years 1980-82 session, the 


State Government in its counter-affidavit - 


had taken the same stand. On behalf of 
the State it had been stated, inter alia, 
that the Medical Council of India does not 
provide or recommend for any reservation 
for the students of Scheduled Castes or 
Scheduled Tribes in the post-graduate 
medical courses. It had also been stated 
‘that the regulation provided for admission 
on the basis of merit alone and, therefore, 
the State Government was not in a posi- 
tion to make reservation: after reducing 
the marks for the Scheduled Castes and 
Scheduled Tribes candidates in the post- 
graduate medical courses. It was also 
stated on affidavit that the prospectus for 
the year- -1980 (Annexure 5) did not pro- 
vide for any reservation for the Scheduled 
Castes or Scheduled Tribes candidates. 


Copies of the counter-affidavits filed on 
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behalf of the State in that case have been - 
annexed to this application as Annexures 8 
and 8 (a). In the present writ application, 
however, the learned Additional Advocate 
General has turned about and taken a 
contrary stand. He submitted that the 
basic qualification under the prospectus is 
M. B. B. S. Degree and the question as 
regards merit has to be considered separa- 
tely between the two classes, viz. the 
general seats and the reserved seats. In 
other words, the question regarding merit 
has to be considered inter se between the 
candidates of the Scheduled Castes and 
Scheduled Tribes in the reserved seats and 
it has no relation with the merit of the 
candidates of the general seats which, | 
again, must be considered inter se be- 
tween the candidates for the general seats. 
In this connection, learned Additional Ad- 
vocate General drew our attention to 
Paragraphs XXI, XXIV and XXIX of the 
prospectus. Paragraph XXI provides that 
competing on merit at the test will not 
entitle the candidates for admission with- 
out fulfilling other conditions to the satis- 
faction of the authorities concerned. 
Paragraph XXIV provides that appearance 
at the interview does not entitle a candi- 
date to admission. Paragraph XXIX pro- 
vides that the Beard reserves the right 
not to make any admission in any subject 
or in any course. Relying upon this, he 
contended that even after the publication 
of the result of the competitive test and 
the interview as contemplated under the 
prospectus, but before the actual admis- 
sion, the State Government which is run- 
ning these institutions can provide for re- 
servation consistent with Art. 15 (4) and 
Art. 46 of the Constitution in its effort to 
remove the ugly inferiority complex which 
has done genetic damage to the Indian 
polity. 


5. Shri Balbhadra Pd. Singh, learned . 
Counsel for the petitioners, did not chal- 
lenge the State Government’s right under 
Article 15 (4) of the Constitution of India 
to make reservation in favour of the 
Scheduled Castes and Scheduled Tribes 
students in the present case. It is, there- 
fore, not necessary to dwell upon this 
question as to whether or not the State 
Government has a right .to make 
any reservation for the Scheduled 
Castes ` and Scheduled Tribes stu- 
dents for admission to the post-graduate 
medical courses even in spite of re- 
sistance by the Indian Medical Council in 
this behalf. The question which has been 
seriously canvassed in this application is 
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that merit cannot be completely crucified 
as has been done in this case. Time and 
again this question has received anxious 
consideration by the apex Court in India 
as also the various High Courts. It has 
been consistently held that in making a 
provision for reservation the Government 
should not only take into consideration 
the claims of the members of the weaker 
section but also the maintenance of effi- 
ciency which is a matter of paramount im- 


portance. A reasonable balance must: be 


struck. Article 15 (4) of the Constitution 
is an exception to cl. (1) and cannot be 
extended so as in effect to destroy the 
guarantee under cl. (1). Article 15 (4) can- 
not totally destroy cl. (1) of the Article, 
A Full Bench of this Court to which I 
was also a member in Amlendu Kumar v. 
The State of Bihar (1979 BBCJ 677): (AIR 
1980 Pat 1) held that the object of selec- 
tion for admission was to secure the best 
possible result and the requirement of 
minimum standard of proficiency was an 
essential condition for obtaining the 
dominant objective. It was further held 
that the minimum qualifying marks even 
in case of reserved category must be such 
as would meet the requirement of the 


dominant objective. The minimum quali- 


fying marks for Scheduled Castes and 
Scheduled Tribes had been reduced from 


55 per cent to 40 per cent and then to. 


35 per cent in that case. That was held 
to be violative of Article 15 (1) read with 
Article 14 of the Constitution. 


6. The Medical Council of India, as 
would appear from Annexure 7, is not in 
favour of reducing the minimum marks for 
admission under any circumstances as it 
would not be in the public interest to admit 
to medical courses candidates with lesser 
marks. However, the regulation for admis- 
sion to the combined competitive examina- 
tion for post-graduate medical courses in 
the Government Medical Colleges of 
Bihar adopted by the Inter University 
Board provides, inter alia, that “subject to 
conditions, if any, laid down by the Indian 
Medical Council, a maximum of 10% 

marks may be allowed as a relaxation for 
candidates belonging to Scheduled Castes 
and Scheduled Tribes in the subject con- 
cerned”, This regulation has also laid em- 
phasis on the selection to be made on the 
basis of merit as determined by the com- 
bined competitive examination. In the 
case of Amlendu Kumar (supra) I had 
stated that it was understandable that in 
giving representation to the weaker sec- 
tions claims of meritorious students could 
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be sacrificed to a certain extent but a. 
total departure even from this rule would 
be doing a great injustice to the other 
Classes, apart from being harmful to 
national interests. Assuming that in terms 
of the regulation mentioned above a re- 
laxation of ten per cent marks could be 
allowed to the candidates belonging to the 
Scheduled Castes and Scheduled Tribes, 
the question for consideration is whether 
even that has been done in the present 
case. The order contained in Annexure 4 
is completely silent on this question. It 
makes a blanket reservation of 14 per 
cent and 9 per cent for the Scheduled 
Castes and Scheduled Tribes students, re-' 
spectively, irrespective of merit. Since no 
reservation had been thought of at the 
time of issuing the porspectus and inviting 
applications, the prospectus does not make 
any provision for it. As will be seen in 
this case, the result would be disastrous 
if respondents 4 to 8 and other candidates 
of the Scheduled Castes and Scheduled 
Tribes are allowed admission in prefer- 
ence to the petitioners and other merito- 
rious students. A chart showing the posi- 
tion in order of merit in the subjects con- 
cerned of the petitioners vis-a-vis respon- 
dents Nos. 4 to 8. supplied on behalf of the 
petitioners is given below:— __ 
(See Chart on next page) 


The position in the merit list has been 
extracted from the result contained in An- 
nexures 2 and 2 (a) and has not been con- 
troverted on behalf of the respondents. 
This shows that in preference to petitioner 
No. 2 whose position in the merit list is 
19, respondents’ Nos. 4 and 5 whose posi- 
tion is 184 and 156, respectively, shall be 
admitted. Similarly, in preference to peti- 
tioner No. 5 whose position in the merit 
list is 41, respondent No. 4 whose position 
is 265, shall be admitted. This illustrates 
a big gap between the merit of the peti- 
tioners, on the one hand, and respondents 
Nos. 4 to 8 and others, on the other. It is 
obviously not consistent with the provi- 
sion in the Bihar Inter University Board 
regulation providing for ten per cent re- 
laxation. The argument that merit has to 
be considered separately for the two cate- 
gories advanced by the learned Additional 
Advocate General is, to say the least, de- 
void of any merit. If that has to be done, 
even the regulation regarding ten per cent 
relaxation will become meaningless and in- 
fructuous. It can then be said that the 
standard for passing out the medical 
examination as also the ininimum number 
of qualifying marks should be different for 
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students belonging to the Schedule Castes 
and Scheduled Tribes. This will be re- 
pugnant to the right guaranteed under 
Article 14 of the Constitution. If would be 
better, as I had observed in the case of 
Amlendu Kumar (AIR 1980 Pat 1) (FB) 
(supra), to produce a fewer number of 
good doctors than to produce a large num- 
ber of medicasters. Reservation of seats 
for the weaker sections does not mean 
putting a premium on inefficiency since 
it would be wholly against nationa] in- 
terests. One must not forget that populism 
would not do any good to the cause of 
medical education as it has not done so 
far. Posteriority shall never forgive such 
a blind social surgery which is bound to 
erode the health of the nation. 


7. Annexure 4 by which reservation 
has been sought to be made does not give 
any guideline. It must conform to the 
regulations of the Inter University Board. 
It must be held, therefore, that the same 
is violative of Article 14 of the Constitu- 
tion. 


8 The order contained in Annexure 4 
was passed on 17th of October, 1980, after 
ail formalities were over and only the 
final list had to be published and the 
students admitted. The petitioners, re- 
spandents Nos. 4 to 8 and all others had 
applied for admission on the basis of the 
representation contained in the notice and 
the prospectus (Annexure 5) that selection 
of candidates will be done by the Selec- 
tion Board on the basis of merit determin- 
ed by the marks obtained by them at the 
competitive test. No reservation had been 
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Anand Kumar v, State 
. Petitoner with Subject Totai vo. Position Baspondent Subject Position in 
Roll No, of seata in order with Roll No. order of 
in the of merit merit 
subject in the in the 
subject subject, 
Petr. o 1 Dr. Pathology 38 67. espdt. No.4 Paediatrics 134- 
Anand Kumar Arun Kumar Medicine 266 
Mishra (PW 56) (DAB 88) 
Petr. No. 2 Dr. eae 19  Respdi. No.5 Paediatrics 156 
Jitendra Fad. 19 Ram Kumar 
Singh (RAN 379) | | (DAR 156) 
Potr. No. 3 Dr. Paed atrios 20 Respdt. No. @ Surgery 249 
Prakash Kumar | Siys Ram Anesthesi:. 149 
Varma (RAN 139) (DAR 470) logy: 
Petr. No. 4 Dr. Surgery 42 35 Respdt. *o 7 Surgery 340 
Prabhas Kumar Vinod Kumar 
Singh RAN 93) (DAR 284) 
Petr. No. 5 De. Medicine 43 41 Reapdt, No. 8 Surgery 326 
Utpal Kumar Dr. Rabindra Orthopsae- 147 
Bishwas (RAN 101) (DAR 289) aiog 
Radio Diagnosia 95 


made for the Scheduled Castes, Scheduled 
Tribes at that time. When the final selec- 
tion was to be made, the Government by 
the order contained in Annexure 4 pur- 
ported to change the basis of selection. This 
was not permissible as it violated-Arts. 14 
and 15 (1) of the Constitution. The claim 
of the petitioners is founded upon equity 
which arose in their favour as a result 
of the representations made in the notice 
and the prospectus us also the action taken 
by the petitioners acting upon the said re- 
presentations under the belief that the au- 
thorities would carry out the representa- 
tions made by them or on their behalf. In 
almost a similar situation, a Bench of the 
Orissa High Court in Abodha Kumar 
Mohapatra v. State of Orissa (AIR 1969 
Orissa 80) held that the principles of legal 
or equitable estoppel was applicable in 
the circumstances of the case and the au- 
thorities concerned were estopped from 
issuing such orders. The Government is 
not exempt from the liability to carry out 
the representations in the notice and the 
prospectus as to the basis of merit on the 
marks obtained at the competitive test for 
Selection. The impugned Government 
order contained in Annexure 4 to the ex- 
tent it makes reservation for the Schedul- 
ed Castes and Scheduled Tribes for admis- 
sion to all the Post-graduate Degree. and 
Diploma courses, must, therefore, be held 
to be invalid as it violates the provisions 
of the Constitution and is otherwise il- 
legal. 


9. This application accordingly suc- 
ceeds and the order contained in Annex 
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ure 4 to the extent it makes reservation 
for the Scheduled Castes and Scheduled 
Tribes for admission to all the Post-gra- 
duate Degree and Diploma courses is 
struck down and quashed. The authorities 
concerned are directed to proceed with the 
admission to the post-graduate medical 
courses strictly in accordance with the 
merit as provided in the prospectus. 
There shall be no order as to costs. 
M. P. VERMA, J.:— I agree.” 


Petition allowed. 


AIR 1981 PATNA 169 
HARI LAL AGRAWAL, J. 

Bisheshwar Pd. Mandal, Petitioner v. 
Smt. Rajbati Devi, Opposite Party. 

Civil Revn. No. 363 of 1980, D/- 12-10- 
1980.” 

Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (16 of 1977), S. 13 — 
Striking out defence — Order for deposit- 
ing rent passed —- Tenant must deposit it 
within 15 days from date of order and 


not from date when order was shown to 


his lawyer — Tenant knowing that order 
for depositing rent ıs to be passed — It 
is his duty to verify the same from notice 
board of Court —- Court is not under ob- 
‘ligation te inform the same to parties. 


(Para 3) 

Madan Mohan No. 1, for Petitioner; 

Tara Kant Jha and Pashupati Nath Jha, 
for Opposite Party. 


ORDER :— The tenant defendant has 
filed this application against the order of 
the trial Court striking out his defence 
against his ejectment in an action brought 
by the plaintiff opposite party for his 
_ eviction from the suit premises. 

2. Earlier an order under S. 11-A of 
the Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947 (hereinafter called 
the old Act) was passed on 15th of March, 
1978 against the defendant but as there 
appeared to be some confusion in that 
order in the sense that it was not drawn 
in terms of Section 11A and when a peti- 
tion for striking out the defence was filed 
for non-compliance with the said order, 
the Court below passed a fresh order on 
6-8-1979 in terms of the section. Both the 
parties are at one that this was a fresh 
order under S. 13 of the Bihar Buildings 


* 


*Against order of B. N. Sahay, 2nd Mun- 
sif, Monghyr. D/- 10-12-1979. 
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(Lease, Rent and Eviction) Control Act, 
1977 (hereinafter called the new Act) 
which corresponds to S. 11A of the old 
Act. The petitioner, however, deposited the 
rents for 2 months, namely June, and 
July, 1979 on 23rd Aug., 1979 purporting 
to be within 15 days from 16-8-1979 when 
the order under Section 13 was shown to 
the lawyer as directed in the order dated 
6-8-1979 itself. The plaintiff accordingly 
filed another petition on 10-9-1979 for 
striking out the petitioner’s defence 
against his’ ejectments as the deposit on 
23-8-1979 was not in accordance with the 
terms of the order being beyond 15 days 
therefrom. The petitioner, however, plead- 
ed in defence that the order aforesaid did 
not become operative until it was shown 
to his lawyer and, therefore, the deposit 
on 23-8-1979 was well within time from 
the date when the order was shown to his 
lawyer on 16-8-1979. The trial Court has 
rejected this plea of the petitioner on the 
ground that the order under S. 13 of the 
new Act became operative from the date 
of the order itself according to the pro- 
visions contained therein, and inasmuch as 
there is no jurisdiction in the court to ex- 
tend the said period of 15 days, the de- 
posit was not in compliance with the 
said order and has, accordingly, passed the 
order striking off his defence. 


3. Mr. Madan Mohan No. I appearing in 
support of this application pressed the 
same point which was raised on behalf of 
the petitioner in the court below. His 


_argument was that unless the order dated 


6-8-1979 was passed immediately on hear- 
ing the parties, the time limit of 15 days 
for making the deposit would not start 
operating unless the petitioner was either 
informed, as in the present case, or until 
he derived the knowledge on the next date 
when the matter was posted. It is difficult 
to accept this contention as in that view 
the limitation put under S. 13, i. e, within 
15 days “of the date of the order” would 
become redundant. There might be some 
force in this argument had the order been 
reserved on 6-8-1979 and would have been 
passed by the trial Court sometime be- 
tween this date and the next date, but, 
undisputedly, the order was passed on 
that very day, i. e, 6-8-1979 itself. It is 
the usual practice and the direction of 
this Court that at the close of office busi- 
ness a cause list is hung on the notice board 
of the subordinate Courts indicating the 


- orders passed by Courts on the matters 


before them and the matters in which 
orders are- passed after hearing the par- 
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ties; even if the order is passed in Cham- 


ber, the fact is indicated m the cause 


list. A copy of the cause list is also for- 
warded to the Bar Association, In that 
view of the matter, the petitioner can't 
make any grievance of want of any know- 
ledge of the order until it.was shown to 
his laywer later on. The direction for in- 
forming the petitioner’s lawyer in the said 
order was a matter of mere indulgence 
and no capital can be made out by him 
out of that order or direction. The duty of 
the petitioner was to ascertain the order, 
particularly, on the facts of the present 
case when he had been already aware 
that a fresh order against him was going 
to be passed as the earlier order passed 
on 15-3-1978 was not very clear. There- 
ifore, there was no occasion for any im- 
“pression that the plaintiffs petition for 
an order against him had even a remote 
chance of being rejected. 

4. For the above reasons, I do not find 
any merit in this application and it is ac- 
cordingly rejected. 

5. However I shall make no order as 
to cost, 

Application rejected, 
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Jagarnath Singh and another, Peti- 
tioners v. The Additional Member, Board 


of Revenue, Bihar, Patna and others, Re- 
spondents. 
Civil Writ Jurn. Cases Nos. 1025 and 


1027 of 1979, D/~ 17-11-1980. 


Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act (12 of 1962), Ss. 16 (3), 37 — Claim 
of pre-emption over plot under S. 16 (3) 
— Pre-emptor depositing entire considera- 
tion as appearing in Sale deed — Plot, 
subject-matter of mortgage — Non-men- 
tion of mortgage in sale deed relating to 
_ plot in question but mention thereof m 

sale deed relating to another plot sold to 
same purchaser — Purchaser of plots not 
paying mortgage money to Vendor- 
mortgagor — Revenue authority directing 
payment to purchaser after deducting 
mortgage amount — Not incompetent. 


Where the pre-emptor claiming pre- 


emption under S. 16 (3) over the plot in| 


` question, had deposited the entire con- 
sideration as appearing in the sale deed 
relating to the plot which was subject- 
matter of mortgage and the revenue au- 


_ CY/DY/B288/81/PGS/SNV 
Yo. 


Board of Revenue - 


A. I. R. 


thority by its order directed that the pur- 
chaser of plot be paid after deducting the 
morgage money from the consideration 
deposited by the pre-emptor, the order 
could not be said to be incompetent when 
the person purchasing the plot sought to 
be pre-empted and another plot of the 
same vendor had not paid the mortgage 
amount to the mortgagor-vendor but re- 
tained it in deposit for remitting. the en- 
cumbrance in view of mention of mort- 
gage in sale deed relating to the other 
plot. The revenue authority has been 
generally empowered under S. 37 to de- 
cide such dispute where no specific provi- 
sion has been made. If on account of the 
order of pre-emption, the purchaser was 
allowed to draw the entire amount of con- 
sideration, then that would have amount- 
ed to giving the purchaser an undue ad-. 
vantage without discharging his obligation 
of redemption inasmuch as the burden of 
redemption would shift on the pre-emptor 
under the law as notwithstanding the deed 
of transfer in his favour, the lands would 
have stood subject to the encumbrance 
created by the vendor-mortgagor in fav- 
our of the mortgagee. (Para 5) 

Further, even assuming that the Bihar 
Money Lenders’ Act applied to the trans- 
action, the provision of S. 12 thereof did 
not debar the debtor from voluntarily 
paying his creditor out of Court and, 
therefore, if the vendor by an application 
clearly indicated his intention to allow the 


mortgage amount out of the consideration 


to be paid to the mortgagee, then there 
could be no obstruction in the way of De-- 
puty Collector to make that payment 


Moreover, the advantage of automatic re- 


demption also must go to the vendor- 
mortgagor and not to the purchaser. 


(Para 6) 
Cases Referred: Chronological Parag 
AIR 1971 Pat 426 4 


Janardan Prasad Singh, for Petitioner; 
Krishna Prakash Sinha and Mahendrg 
Prasad Bhartee, for Respondent No. 4. 


ORDER :— Both these writ applica- 
cations arise out of two separate proceed- 
ings started by respondent No. 4 for pre- 


- emption of certain land under Sec. 16 (3) 


of the Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act, 1961, hereinafter -to be referred 
to as ‘the Act’, with respect to I. B. 15, 
K. 5 dhurs of land appertaining to plat 
No. 804, transferred under two sale deeds 
dated 14-6-1975 by respondents Nos. 5 to 7 
in favour of the respective petitioners who- 
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are brothers inter se for a sum of Rupees” 


$000/~ ‘each. On the same day, respondents 
Nos. 5 to 7 also sold 1 B. 13 K. 3 dhurs of 
land for a sum of Rs. 9,000/- appertaining 
to plot No. 352 in favour of both the bro- 
thers, namely, the petitioners of the writ 
applications jointly. It may be mentioned 
that in the third sale deed it was stated 
by the vendors that both the plots, name- 
ly, plot Nos. 804 and 352 were subject to 
encumbrance being in mortage to one.Ram 
Chandra Mishra for a sum of Rs. 6,500/-. 
The mortgagee Ram Chandra Mishra is re- 
spondent No. 8 in these applications, but 
has not chosen to appear. 


2. The pre-emptor made application for 
pre-empting the lands covered by the two 
sale deeds with respect to plot No. 804 but 
not with respect to plot No. 352. The pre- 
emption was claimed by respondent No. 4 
on the ground that he was an adjacent rai- 
yat of plot No. 804. The applications were 
resisted by the petitioners, inter alia, on 
the ground that the three transactions be- 
ing part of the same transaction, no pre- 
emption could be allowed with respect to 
plot No. 804 only. The claim of the re- 
spondent No. 4 of being adjacent raiyat of 
plot No. 804 was not disputed. Before the 
Deputy Collector the transferors, name- 
ly, respondents Nos. 6 to 7, however, made 
a petition praying that the mortgagee Ram 
Chandra Mishra was entitled to the mort- 
gage money out of the amount deposited 
by the pre-emptor on the above facts, 


3. The prayer for pre-emption was al- 
lowed by the Deputy Collector, Land Re- 
forms, Gopalganj by his order (An- 
nexure ‘3’) who overruled the frivolous 
defence set up by the petitioners. He, how- 
ever, also overruled their objection re- 
garding the payment of the mortgage 
money to the mortgagee aforesaid and 
directed that the petitioners would get the 
amount deposited by the pre-emptor after 
deducting the mortgage money, amounting 
to Rs, 6,500/~. This order has been main- 
tained by the appellate and the revisional 
authorities, namely, the Additional Collec- 
tor, Gopalganj and the Additional Member 
. of the Board of Revenue by their orders 
_ contained in Annexures ‘2’ and ‘I’, respec- 
tively. 

4. Mr. Janardan Prasad Singh, learned 
counsel appearing in support of these ap- 
plications has raised only one point and 
that is as to whether the revenue authori- 
ties could pass an order for deducting the 
mortgage money from the consideration. 
According to the learned counsel, as there 
was no mention of the fact of mortgage in 


i 
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the two sale deeds, namely, the sales with 
respect to plot No. 804, which alone were 
the subject-matter of the pre-emption ap- 
plications, there was no justification for 
the revenue authorities to pass an order in 
that regard inasmuch the pre-emptor was 
obliged to take the ‘transferred land to him 
on the terms and conditions contained in 
the sale deed’. as provided under S. 16 (3) 
and, therefore, according to the learned 
counsel, the revenue authorities have bas- 
ed the impugned orders on consideration 
of extraneous matter which was beyond 
the scope of the investigation by them. In 
support of this contention, he has placed 
reliance on a Bench decision of this court 
in Deo Nandan Mishra v. State of Bihar 
(AIR 1971 Pat 426) where no doubt it was 
observed that the pre-emptor was bound 
to take the reconveyance on the same 
terms and conditions, but in my view the 
observation having been made entirely in 
a different context, will be of no assistance 
to the petitioners. In that case the pre- 
emptor happened to be the mortgagee of 


- the lands in question and what he did was 


that he deducted the amount of serpeshgi 
from-the consideration mentioned in the 
sale deed and made the deposit for pre- 
empting the transfer. On his behalf it was 
contended that inasmuch as if the entire 
consideration would have been deposited 
he was entitled to be paid back the amount 
of serpeshgi money, the amount deposited 
after making deduction should be held to 
be quite valid and in due compliance of the 
requirement of law. This argument was 
repelled by the Bench, and it was in this 
context that it was observed that the pur- 
chase money mentioned in Section 16 (3) 
of the Act means the purchase money as 
appearing in the sale deed. 


5. We have seen that the pre-emptor in 
this case has not committed that mistake: 
which was committed by the pre-emptor 
in the reported decision. He has deposited 
the entire consideration as appearing in 
the sale deeds. Undisputedly the purchas- 
ers have not paid the amount of Rs 6,500/- 
to the vendors which was retained by 
them in deposit for remitting the encum- 
brance of the mortgagee. On account of the! 
order of pre-emption if they are allowed 
to draw the entire amount of considera- 
tion, then that will amount to giving them 
an undue advantage without discharging 
their obligation of redemption inasmuch as 


the burden of redemption would shift on 


the pre-emptor under the law, as notwith- 
standing the deed of transfer in his favour, 
the lands will stand subject to the encum- 
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brance created by respondents Nos. 5 to 7 
in favour of the mortgagee. The respon- 
dents Nos. 5 to 7 having already transfer- 
red the equity of redemption also would 
be deemed in law to have been discharged 
from their duty to redeem the mortgage. 
If the argument of Mr. Janardan Singh is 
accepted, then it would simply amount in 
law to give them an undue advantage and 
they will enrich by the sum of Rs. 6,500/- 
to which apparently they are not entitled. 
Under the law of pre-emption as contained 
in Section 16 (3) of the Act, the pre 
emptor is entitled to immediate possession 
of the lands and, therefore, the petitioners 
having now been deprived of the property 
may choose not to take any actionin the 
matter of redemption of the encumbrance 
and would rather feel delighted in seeing 
the pre-emptor in distress having an ad- 
vantage of getting 10 per cent solatium as 
well as the mortgage money. Under Sec- 
tion 37 of the Act, the Collector has been 
generally empowered to decide such dis- 
putes where no specific provision has been 
made. Mr. Singh also contended that the 
mortgage debt would be deemed to have 
been fully satisfied and the mortgage to 
have been fully redeemed on expiry of a 
period of 7 years from the date the execu- 
tion of the mortgage bond by virtue of 
Section 12 of the Bihar. Money Lenders’ 
-Act, 1974 and, therefore, the mortgagee 
was not entitled to maintain his possess:on 
or claim the mortgage money. It may well 
be, that the mortgage bond being 
usufructuary might be deemed to be re- 
deemed by virtue of the aforesaid provi- 
sion but the fact remains that the legisla- 
ture intended to give advantage of this 
automatic redemption of the mortgage 
debts to the mortgagors. The petitioners in 
the circumstances mentioned will be 
simply usurpers of this advantage or 
benefit flowing to the mortgagors. 


6. The next argument worth noticing 
of Mr. Singh was that even according to 
the statement made in the third sale deed 
the mortgage bond was with respect to 
plot Nos. 804 and 352 and inasmuch as the 
pre-emption was for only one of the plots, 
namely, 804, it could not- be ascertained as 
to what amount appertained to this plot 


and what to plot No. 352. This argument . 


might have some relevancy had the peti- 
‘tioners not taken joint sale deed with re- 
spect to plot No. 352. Undisputedly both the 
purchasers were liable for the mortgage 
debt and they have jointly received the 
henefit of keeping the mortgage amount in 


deposit with them when they took the 
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third sale deed. The Bihar Money Lenders’ 
Act was published in the Bihar Gazette on 
25th July, 1975 and, therefore, under Sec- 
tion 6 of the Bihar and Orissa General 
Clauses Act on 14th June, 1975, when the 

sale deeds in question were executed, even ~ 
for the sake of argument, this provision 
of automatic redemption was not in force, 
However, the legal redemption does not 
debar a debtor from voluntarily paying 
his creditor out of court and, therefore, if 
respondents Nos. 5 to 7 by an application 
clearly indicated their intention to allow 
the mortgage amount out of the considera- 
tion to be paid to the mortgagee, then 
there could be no obstruction in the way 
of the Deputy Collector to make that pay- 
ment. However, it is not necessary to enter 
into any long discussion as I have already 
stated that the advantage if any of this 
automatic redemption under Section 12 of 
the Bihar Money Lenders Act also must 
go to the respondents Nos. 5to7 and not to 
the petitioners. The petitioners have got no 
right in law to claim the said amount. The 
contest if any in this regard would be be- 
tween the respondents Nos. 5 to 7 on the 
one hand and the mortgagee on the other. 


T. For the reasons discussed above, I do 
not find any merit in these applications 
and would accordingly dismiss the ‘same, 
but in the circumstances the parties shall 
bear their own costs. 


Petition dismissed, 


AIR 1981 PATNA 172 
K. B. N. SINGH, C. J. AND 
P. 5. SAHAY, J. 

Sushil Kumar Singh and another, Peti- 
tioners v. Braj Mohan Singh and others, 
Respondents. 

Civil Writ Jurisdiction Case Nos. 984 
and 985 of 1978, D/- 6-11-1980. 

(A) Bihar Money Lenders’ Act (22 of 
1975), S. 12 — Whether mortgage is 
usufructuary mortgage or anomalous 
mortgage — Right of mortgagor to redeem 
mortgage under S. 12 —- Scope of. (Trans- 
fer of Property Act (4 of 1882), Ss. 58, 
60, 62). 


Mere inclusion of provision in the mort- 
gage deed that there was specific time for 
redemption of the mortgage and if within 
that period the mortgagee is dispossessed . 
from the mortgaged property, then he 
would be paid damages and interest, would 
not change the essential characteristics of 


DY/DY/B831/81/PGS/SSG - . 


` 1981 


the document from the usufructuary mort- 
gage to an anomalous mortgage when all 
other conditions are of the usufractuary 
mortgage. Hence the mortgagor would be 
entitled to recover the mortgaged property 
after expiry of seven years under S. 12 
which provided” automatic redemption of 
the usufractuary mortgage after a period 
of seven years. (Para 10) 


The mortgagor’s right to redeem and 
take possession under S. 66 and S. 62 of 
the T. P. Act being statutory, itis well- 
settled that there can be no clog on this 
right of the mortgagor to redeem the 
mortgages. The limitation therefore im- 
posing a condition that the mortgages 
could be redeemed within a specified 
period being a clog on the equity of re- 
demotion must be treated as an invalid 
condition of the document of mortgage. 
The condition being invalid has to be 
ignored and the document has to be 
read as a whole without this void condi- 
tion. AIR 1958 SC 770 and AIR 1967 Pat 
64, Rel. on. (Para 9) 


(B) Bihar Money Lenders’ Act (22 of 
1975), S. 12 — Non obstante provision 
contained in S. 12 — It prevails over other 
provisions of law — Filing writ petition by 
mortgagee will not defeat provisions of 
S. 12 — S. 12 overrides provisions of T. P. 
Act. (Transfer of Property Act (4 of 
1882), Ss. 60, 62). (Para 12) 
Cases Referred: Chronological Paras 
AIR 1978 Pat 172:1978 BBCJ (HC) 86 


Sushil Kumar Singh v. 


(FB) 5.6, 12 
ATR 1969 Pat 64 9 
AIR 1958 SC 770: 1958 SCA 739 9 
AIR 1942 Cal 452 (2) 1 


(1899) 2 Ch 474:81 LT 393:48 WR 90 
Santlay v. Wilde 9 


R. K. Verma and Miss Ranjit Chatha, 
for Petitioners, Rana Pratap Singh No. 2 
and Jayanandan Singh (for 1 to 4}, for 
‘Respondents; Chunni Lal (Govt. Pleader 
No. 5) and Mrs. Nilima Thakur (Jr. Coun- 
sel), for the State. 


K. B. N. SINGH, C. J.:—- In both these 
writ petitions common questions of law 
arise and they have been heard together 
and are being disposed of by this order. 

2. The necessary facts for the disposal 
of these two writ petitions may shortly be 
stated. On the 26th of March, 1964, Braj 
Mohan Singh (respondent No. 1) and Ram 
Mohan Singh, father of respondents 2 to 4, 
of C. W. J. C. No. 984 of 1978 borrowed a 
sum.of Rs. 2800/- from Sushil Kumar 
Singh, the petitioner in the said writ peti- 
tion, and put the mortgagee in possession 
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of 1 acre and 13 decimals of land, describ- 
ing the document as Shartia Sudbharna 
Meyad Panch Sal, a true copy of which 
has been filed as Annexure 1. 


3. By asimilar document dated the 
28th of June, 1966 respondents 1. to 4 of 
C. W. J. C. No. 985 of 1978, who are the 
same persons as respondents ] to 4in the 
first writ petition, borrowed a sum of 
Rs. 11,000/- and put the mortgagee Murli- 
dhar Singh, the petitioner of C. W. J.C. 
No. 985 of 1978, in, possession of 3 acres 
and 61 decimals of land. This document. 
has also- been described as Shartia 
Sudbharna Wo Meyad Chhey Sal. 

4. After coming in force of the Bihar 
Money Lenders Act, 1974 (hereinafter re- 
ferred to as “the Act”), which provided 
automatic redemption of usufructuary 
mortgage after a period of seven years, re- 
spondents 1 to 4 filed two applications be- 
fore the Deputy Collector Incharge Land 
Reforms, Monghyr (respondent No. 5) in 
respect of the aforesaid two mortgage 
bonds, claiming to recover possession of 
the mortgaged land as more than seven 
years had expired (which were numbered 
as Cases Nos. 186 and 187 of 1976-77) in 
relation to both the mortgages respective- 
ly. The mortgagees appeared and con- 
tested claiming that the mortgages in 
question were not usufructuary mortgages 
but mortgages by conditional sale and no 
payment had been made within the due 
period and consequently the right of re- 
demption of the mortgagors was extingui- 
shed. Respondent No. 5 rejected the con- 
tention of the mortgagees in both the cases 
and directed the mortgagees to deliver 
possession of the mortgaged land by two 
separate orders dated 17-8-1976, as con- 
tained in Annexure ‘2’ to each of the writ 
petitions. Against those orders the writ 
petitioners filed revisions before the Collec- 
tor of Monghyr’ (respondent No. 6), who 
heard both the revisions together and by a 
common order dated 31-3-1978 dismissed 
the revisions filed by the writ petitioners, 
a copy əf which has been filed as Annex- 
ure ‘3’ to each of the writ petitions. 
Against this order the present two writ 
petitions have been filed by the mortga- 
gees and a prayer has been made in both 
the writ petitions to quash Annexures 2 
and 3. A counter-affidavit has been filed 
on behalf of respondents 1 to 4 in each of 
the writ petitions challenging certain as- 
sertions made in the writ petitions. 

5. Mr. R. K. Verma, learned counsel 
appearing on behalf of the writ peti- 
tioners has urged that the mort- 
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gage bonds in question are anomalous 
mortgages and as Section 12 of the 
Act applies only to usufructuary mort- 
gage bonds and not to anomalous mort- 
gages. the impugned orders (Annexures 2 
‘and 3) are wholly without jurisdiction. 
Learned counsel has placed reliance in 
this connection on a Full Bench decision 
of this Court in the case of Madho Singh 
v. State of Bihar (1978 BBCJ (HC) 86): 
(AIR 1978 Pat 172). The ground of attack 
that the mortgages in question are not 
usufructuary mortgages but anomalous 
mortgages is based on two factors, namely 
(a) that there is a covenant to pay the mort- 
gage money on the due date and (b) that 
there is also a recital in the mortgage 
bonds that in case the mortgagees are 
dispossessed from the mortgaged security 
before the due date, the mortgagors are 
to pay damages and interest to the mort- 
gagees. In the alternative it has also been 
argued that even if the condition that re- 
demption has to be made by a particular 
date and not thereafter be construed to 
be ə clog on the equity of redemption and, 
therefore invalid, still the mortgages 
would not be usufructuary inortgages but 
anomalous mortgages. 


6. In order to appreciate the contention 
of learned counsel, Section 12 of the Act 
may be usefully quoted here: 


“Notwithstanding anything to the con- 
trary contained in any law or anything 
having the force of law or in any agree- 
ment, the principal amount and all dues in 
respect of an usufructuary mortgage re~ 
lating to any agricultural land, whether 
executed before or after the commence- 
ment of this Act, shall be deemed to have 
been fully satisfied and the mortgage shall 
be deemed to have been wholly redeemed 
onexpiry ofaperiod ofseven years from 
the date of the execution of the mort- 
gage bond in respect of such land and the 
mortgagor shall be entitled to recover 
possession of the mortgaged land in the 
manner prescribed under the rules; 


Provided that if the mortgage bond 
had been executed before the commence- 
ment of this Act nothing in this section 
shall entitle the mortgagor to claim any 
accounts of profits from the mortgagee by 
reason of the benefit of redemption of 
the mortgage under this provision.” 

On the wording of Section 12, its provi- 
Sion is meant to apply to an usufructuary 
mortgage, is beyond dispute. The Full 
Bench in Madho Singh’s case also says 
so. The real question for consideration is 
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whether the mortgage deeds in question 
are usufructuary mortgage deeds as con- 
tended on behalf of respondents 1 to 4 or 
not. Usufructuary mortgage is defined in 
Clause (d) of Section 58 of the Transfer of 
Property Act and reads as follows: 
“Where the mortgagor delivering pos- 
session expressly or by implication binds 
himself to deliver possession of the 
mortgaged property to the mortgagee, 
and authorises him to retain such posses- 
sion until payment of the mortgage money, 


.and to receive the rents and profits ac- 


cruing from the property or any part of 
such rents and profits and to appropriate 
the. same in lieu of interest, or in pay- 
ment of the mortgage money, or partly in 
lieu of interest and partly in payment of 
the mortgage money, the transaction is 
called an usufructuary mortgage and the 
morigagee an usufructuary mortgagee.” 
The main characteristics, therefore, of an 
usufructuary mortgage are (i) possession of 
the property is delivered to the mortgagee, 
(ii) the mortgagee is to remain in posses- 
sion of the property, (iii) the mortgagee 
who remains in possession of the property 
is to get the rent and profits from the 
property in leu of interest, and (iv) no 
personal liability is incurred by the mort- 
gagor and the mortgagee cannot sa ie 
or sue for Sale. 


7, ‘Mortgage by conditional sale’, haw 
ever, has been defined in cl. (c) of S. 58 
of the Transfer of Property Act. which 
runs as follows: 


“Where the mortgagor ostensibly sells 
the mortgaged property— 
On condition that on default of payment 
of the mortgage-money on a certain date, 
the sale shall become absolute, or 

On condition that on such payment be- 
ing made the sale shall become void, or 

On condition that on such payment being 
made the buyer shall transfer the property 
to the seller, 


the transaction is called a mortgage 
by conditional sale and the mortgagee a 
mortgagee by conditional sale: 

Provided that no such transaction shall 
be deemed to be a mortgage, unless the 
condition is embodied in the document 
which effects or purports to effect the 
sale.” 


_ The essential characteristic of mortgage by 


conditional sale is that on the breach, of 
condition of repayment within a specified 
period, the contract executing the transac- 
tion stands concluded and becomes one of 
absolute sale to be enforced by foreclo- 


1981 
sure. It is settled law that to know real 
import of document we have to look into 
the terms of the document itself. Judged 
in the light of the definition of ‘mortgage 
by conditional sale’, it has to be examin- 
ed as to whether, the mortgage (Annex- 
ure 1 in each case) is a document of mort- 
gage by conditional sale. Taking the docu- 
ment (Annexure 1 in C. W. J. C. No. 985 
of 1978), the nature of the document has 
been described as “Shartiya Sudbharna 
womeyed Chhey Sal” and the considera- 
tion is Rs. 11,000/- and the area given in 
possession of the mortgagee is 3.61 acres 
and odd. It is recited in the document that 
a sum of Rs. 8,000/- was due from the 
mortgagor on account of four Tamasuk 
Shartiya Sudbharnas and the mortgagors 
further required a sum of Rs. 3,000/-. For 
securing payment of the aforesaid amounts 
the aforesaid area of 3 acres and odd was 
given in possession of the mortgagee who 
would enjoy its usufructs in lieu of in- 
terest. It was stipulated therein that it 
would be open to the mortgagors to pay 
the aforesaid mortgage money on or be- 
fore the 30th Baisakh, 1379 Fasli, and in 
case the aforesaid amount was not paid 
by that date, then the usufructuary mort- 
gage would be treated as a sale deed. It 
is apparent from the recitals made in the 
document that there is no ostensible sale 
of the mortgaged property. What has been 
done is that the property has been mort- 
gaged and put in possession of the mort- 
gagee for a fixed period -for securing the 
present advance of Rs. 3,000/- and pay- 
ment of four “Shartiya Sudbharnas” three 
of .them dated 20-5-1963 and one dated 
28-9-1964 of Rs. 2,000/- each, for a total 
sum of Rs. 8,000/-. The four earlier Shar- 
tiya Sudbharnas are sought to be redeem- 
ed by the present Shartiya Sudbharna, 
and this clearly indicates that besides re- 
deeming those earlier documents, the 
mortgagors also intended to create another 
usufructuary mortgage bond for a higher 
amount and not a mortgage by conditional 
sale. The document recites that the mort- 
gagee is already in possession of the pro- 
perty and he will utilise the usufruct 
after payment of-rent in lieu of interest, 
The document further recites that it. was 
open to the mortgagors to redeem the 
bond on or before 30th Baisakh 1379 Fasli 
and on failure to redeem the mortgage 
bond by that date, the mortgage docu- 
ment would be construed to be a sale deed 
and it would be open to the mortgagee to 


get_his name mutated in the Government 
register. The other term mentioned in the 


at , in 
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docurnent is that in case the mortgagee is 
dispossessed then the mortgagors will be 
liable to pay as damages to the mortgagee 
10 maunds of paddy per bigha per year 
or ita price at the market rate with inte- 
rest at the rate of Re. 1/- per cent per 
mensem. 


8 Almost to the same effect is the 
other document i. e. Annexure 1 in C W. . 
J. C. No. 984 of 1978, where for securing 
an advance of Rs. 2800/- an area of 2 acres 
and odd was given to the mortgagee with 
a stipulation to pay back the money by 
the 30th Baisakh 1376 Fasli and take back 
the mortgaged property. The mortgagee 
was to remain in possession of the pro- 
perty during this period and would, after 
payment of rental to the Government, 
enjoy the usufructs of the property in leu 
of interest. There was stipulation to pay- 
damages by the mortgagors in case of dis- 
possession.of the mortgagee within the 
period of mortgage at the rate of 15 
maunds of paddy per bigha per year and 
interest at the rate of Re. 1/- per cent 
per mensem. which will be paid by the 
mortgagors from their other properties. It 
is thus apparent that none of the docu- 
ments fulfils the essential conditions of 
a document of morigage by conditional 
sale, which was the stand taken by the 
petitioners in the Court below and also 
before us. 


9. Coming to the question as to whe- 
ther the documents in question are anoma- 
lous mortgage or not, learned counsel for 
the petitioners has submitted that as there 
is a covenant to pay on a due date and to 
pay damages and interest in case of dis- 
possession, the documents in question are 
not usufructuary mortgage bonds. A 
covenant to pay is an implied term in all 
mortgages, whether it is mentioned or not. 
The mortgagor has a right to redeem the 
mortgaged property if there is a due date 
mentioned in the document of mortgage 
after the due date. If no due date ig men- 
tioned then at any time before expiry of 
limitation for redemption. Section 60 of 
the Transfer of Property Act recognises, 
generally, the right of the mortgagor to 
redeem the mortgaged property and Sec- 
tion 62 in specific terms, authorises an 
usufructuary mortgagor to claim posses- 
sion where the mortgage money—not only 
interest but the debt—is satisfied from the - 
land mortgaged, or where it is partially 
satisfied on payment of the balance of 
the mortgage money. This right of the 
mortgagor to redeem is there. Simply be- 
cause a time limit has been fixed during 
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which the mortgagors could redeem does 
not alter the essential characteristic of 
the transaction being an  usufructuary 
mortgage. The mortgagors’ right to re- 
deem and take possession under Secs. 60 
and 62 of the Transfer of Property Act 
being statutory, it is well settled that 
there can be no clog on this right of the 
mortgagors 10 redeem the mortgages. The 
limitation, therefore, imposing a candition 
that the mortgages could be redeemed 
within a specified period being a clog on 
the equity of redemption must be treated 
as an ‘invalid condition of the document 
of mortgage. The condition being invalid 
has to be ignored and the documen‘ has 
to be read as a whole without this void 
condition. Vide Srinivas v Satyanand 
(AIR 1969 Pat 64). A Clause, which is 
against statutory provision in a document, 
cannot be the basis of differently constru- 


ing that document from what it purports. 


to be and the clog or the invalid condition 
has to be ignored. The provision in the 
mortgage deeds in question that if the 
mortgagors fail to redeem the mortgages 
within a period of six years, the mort- 
gages will be treated as sale is clearly a 
clog on the equity of redemption and is 
an invalid condition which has to be 
ignored. The following observation of 
their Lordships of the Supreme Court in 
Ganga Dhar v. Shankar Lal (1958 SCA 739 
at p. 742): (AIR 1958 SC 770) in a some- 
what similar circumstance may be use- 
fully referred to: 


“The rule against clogs on the equity 
of redemption is that, a mortgage shall 
always be redeemable and the mortgagor's 
right to redeem shall neither be taken 
away nor be limited by any contract be- 
tween the parties. The principle behind 
the rule was expressed by Lindley M. R. 
in Santley v. Wilde ((1899) 2 Ch 474) in 
these words: 


“The principle is this: a mortgage is a 
conveyance of land or an assignment of 
chattel as a security for the payment of 
a debt or the discharge of some other ob- 
ligation for which it is given. This is the 
idea of a mortgage: and the security is re- 
deemable on the payment or discharge of 
such debt or obligation, any provision to 
the contrary notwithstanding. That, in my 
opinion, is. the law. Any provision insert- 
ed to prevent redemption on payment or 
performance of the debt or obligation for 
which the security was given is what is 
meant by a clog or fetter on the equity of 
redemption and is therefore void. It fol- 
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lows from this, that ‘once a mortgage 
always a mortgage’, - 


The right of redemption, therefore; cannot 
be taken away. The Courts will ‘ignore 
any contract the effect of which is to de- 
prive the mortgagor of his right to “re- 
deem the mortgage. One thing, therefore, 
is clear, namely, that the term in | the 
mortgage contract, that on failure of the 
mortgagor to redeem the property within 
the specified period of six months the 
mortgagor will have no claim over the 
mortgaged property and the mortgage 
deed will be deemed to be a deed of sale in 
favour of the mortgagee, cannot be sus- 
tained. It plainly takes away altogether. . 
the mortgagor’s right to redeem the mort- 
gage after the specified period. This is 
not permissible for ‘once a mortgage al- 
ways a mortgage’ and therefore always 
redeemable. The same result also follows 
from Section 60 of the Transfer of Pro- 
perty Act” 


10. Learned counsel for the petitioners 
has urged that the provision for payment 
of damages and interest in case of dis- 
possession changes the nature of the docu- 
ment from usufructuary mortgage bond to 
an anomalous mortgage and, therefore, it 
is outside the purview of Section 12 of the 
Act. A mere provision in the deed to the 
effect that in case the mortgagors dispos- 
sess the mortgagee, they will be liable to 
pay interest personally or from their 
other property will not amount to per- 
sonal covenant to pay and will not change 
the character of the document from usu- 
fructuary mortgage bond to an anomalous 
mortgage. Such a provision will have to 
be looked at in relation to the other pro- 
visions in the document, that the redemp-. 
tion can be made within a specified period 
and if within that period the mortgagee is 
dispossessed from the mortgaged property, 
then he would be paid damages and inter- 
est. This, in my opinion, would not change 
the essential characteristic of the docu- 
ment as an usufructuary mortgage. 

11. Out of the cases relied upon by Mr, 
Verma, the case of Chandi Charan v. Tara 
Nath reported in AIR 1942 Cal 452 (2) may 
be noticed. This case relates a ‘kot 
Kobala’ or mortgage by conditional sale 
executed perhaps prior to the inclusion of 
the proviso to Section 58 (c) of the Trans- 


. fer of Property Act, and the question was 


whether the transaction was an out and 
out sale or not. It was held therein as 
follows: 

“A mortgage by conditional sale is no 
doubt essentially in the nature of a secu- 


1981 


the form of the transaction, the : mort- 


gagor’s. right. tò redeem. the`security will 


remain; even if the due date. of. payment 
“ may have passed. But. once the right to 
redeem. is effectively cut off, there will 


be nothing to prevent the mortgagee. acs ; 


quiring full title to the property. 

The- mortgagee will, of course have to 
bring a suit to foreclose the mortgage, bub 
we do not think that that circumstance is 
sufficient to detract from the fact that the 


mortgagee will be acquiring title to the ' 


property by reason of a voluntary. act on 
the part of the mortgagor. In our: opin- 
ion, where- a person executes a kot kobala 
or mortgage by conditional sale and then 
suffers a foreclosure decree to be passed 
against him, he virtually executes thereby 
a transfer in favour of the mortgagee.” l 


- In my opinion, this decision is of no ' 


help to the learned counsel a the peti- 
tioners. 

12. Learned counsel for the petitioners 
have also urged that the writ petitioners 
filed Mortgage Swt No. 62 of 1976 in the 
Court of the munsif, Monghyr, for foreclo- 


sure in case of mortgage by conditional - 


sale, which is still pending and, therefore, 
the application will not be maintainable. It 
may be mentioned that the- imortgagors 
filed applications under Section 12 of the 
Act being Cases Nos. 114 and 115 of 1975; 
against which the writ petitioners had fil- 


ed a writ application in the High Court- 


challenging the vires of Section 12 of the 


Act which was dismissed following’ the- 
decision. of the Full Bench of this Court 


in Madho Singh’s Case (AXR 1978 Pat 172) 
(supra). However, the earlier cases filed 
by the respondents were dismissed - on 
technica] grounds on 29-6-1976 and soon 
thereafter the present cases were filed in 
1976 being cases Nos. 186 and ‘187 of 1976- 
77. It may be mentioned that no argument 
was also advanced before us that the order 
of dismissal in ‘the earlier cases on techni- 
cal grounds’ would act as res judicata in 
the instant cases debarring the mortgagors 
from filing the subsequent applications. In 
view of the non obstante provisions con- 
tained in Section 12 of the Act, as already 
quoted, the provisions of Section 12 will 
prevail over other provisions of law and 
the filing ef the suit by the petitioners 
f [will not defeat the provisions of sec. 12 
and will not take away the right of the 
jusufructuary mortgagors to file applica- 
tions for restoration of possession. The 
provision of.Section 12 overrides the pro- 
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visions of the Transfer of Property Act in| 
this regard and is not subservient to it. 


'¢°18. . In the result, there is no merit. in 


these applications ‘which are accordingly 
dismissed, ‘but, in the circumstances, with- 
out costs. 
. P, S: SAHAY, J.:— I agree. : 
Petitions dismissed. l 
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UDAY SINHA AND- U. C. SHARMA, JJ. 

Munsi Pasi and others, Petitioners - v. 
Thakur Seth and others, Respondents. 

Civil Revn. No. 2354 of 1978, D/- 17-3- 
1980. 

Bihar Consolidation of Holdings and Pre- 
vention of Fragmentation Act (22 of 1956) 
Ss. 3, 4 (b), (c) and Notification under Sec- 
tion 3 — Suit for declaration of a right 
of easement to flow a hevse drain on 
defendants’ adjoining strip of land if 
barred by S. 4 {b) or (c) ot the Act. 

Facts: A and B were neighbours. A sued - 
by B for declaration of his right of ease- 
ment to flow his house drain water 
through a 3 feet wide strip of land of B 
and for injunction restraining B from 


l interfering with the right. The suit was 


filed prior to the Notification under Sec- 
tion 3 of the Act. 

- Held: that the Consolidation Act refer- 
red to above had no application to the 
case and that the suit was not barred by 
S. 4 (b) or (c) of the Act. , 

(Paras 3, 4, 5) 

“Land” under the Act meaus agricultu- 
ral land; wells and water channels are 
categories which are covered by the de- 
finition of land. But only such water 
channels can fall within the ambit of the 
definition of land under the Act as are 
associated with agricultural operations. A 
drain in the inhabited portion of a village 
cannot’ be construed to be water channel 
associated with any agricultural portion. 
1979 BBCJ (HC) 738, Ref to. (Para 5) 
. It is, therefore, reasonable to take the 
view that the said right of easement does ` 
not fall within the purview of the Act and 
the suit for declaration of right of ease- 


ment will not be barred. (Para 6) 
Cases Referred: Chronological Paras 
1979: BBCJ (HC) 738 5 


Rewati, Raman Saran, for Petitioners;: 
Rudradeo. Kumar Sinha, for Respondents. ` 

. UDAY. SINHA, J.:—. This application 
in revision by the defendants ` 1st pay 


AS ESUO/BORNE 
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and defendants 2nd party is directed 
against the order of the learned Munsif 
dated 24-8-1978 by which he rejected the 
application of the defendants (petitioners) 
praying that the Court should hold that 
the suit had abated in terms of Sec. 4 (c) 
of the Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act, 1956 
(hereinafter called ‘the Act’). 


2. The facts leading to filing of the 
present application lie within a narrow 


compass. The plaintiffs and defendants Ist | 


and 2nd parties are neighbours. The 
plaintiffs filed a suit for declaration of 
right of easement to flow drain water on 
a strip of land measuring 4 links x 734 
links. After a pleader commissioner had 
been deputed, it was found that the land, 
over which esement was claimed by the 
plaintiffs, was only 3 links x 66 links out 
of plot 143 of khata 125. The plaintiffs 


also claimed right of easement to go over: 


that narrow strip of land (referred to as 


Koli in the plaint) for the purpose of re- 


pairing their house. The plaintiffs further 
prayer was that the defendants be per- 
manently restrained by injunction from 
blocking the drain which may not interfere 
with the free flow of the drain water from 
the house of the plaintiffs 


3. The contesting defendants, after 
they had filed their written statement be- 
fore the trial Court, filed an application 
stating that the suit had abated in terms 
of Section 4 (e) of the Act 
The. trial Court after hearing 
the parties, rejected the application and 
held that the suit had not abated. Hence 
the present application: by the defenaants. 


‘3A. Learned counsel for the petitioners 
has submitted that the order of the Court 
below was erroneous and invalid inasmuch 
as the suit was barred in terms of Sec- 
tion 4 (c) of the Act. Although the Court 
below (held). the application of the def- 
endants was in terms of S. 4 (c) of the 
Act. Mr. Saran for the petitioners stated 
before this Court that S. 4 (e) was not at- 
tracted to the facts of his case but that 
the entertainment of the suit was barred 
in terms of Setcion 4 (b) of the Act and, 
therefore, the trial Court should have dis- 
missed the suit as not maintainable. in 
terms of Section 4 (b) of the Act. 


.4. -Having heard counsel for the par- 
ties, I am of the view that the Act is not 
at all attracted. to the facts of this case. 
Neither was the entertainment of a suit 
of the present nature barred nor can & 
suit of such a nature instituted prior to 
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issuance of notification in terms of Sec- 
tion 3 of the Act abate. 

5. The Act is meant to provide for the 
consolidation of the holdings and preven- 
tion of fragmentation. In pursuance of ` 
this object, Section 3 of the Act lays 
down that the State, Government may 
issue notification declaring its intention 
to make a scheme for the consolidation of 
holidings in any particular area. Section 4 
lays down the effect of the notification 
under Section 3 of the Act. It is necessary 
here to quote the provisions of Section 4 
(b) and (c) of the Act, in so far as. they 
are relevant,— 

“4. Upon the publication of the notifica- 
tion under sub-section (1) of Section 3 in 
the official gazette the consequences, 48 
herein after set forth, shall subject to the 
provisions of this Act, from the date spe- 
cified in the notification till the close of 
the consolidation “operation, ensue in the 
area to which the notification relates, 
namely:— 

x x X 

(b) no sult or other legal proceeding, in 
respect of any land in such areas shall be 
entertained in any Court, and in calculat- 
ing period of limitation applicable to such 
Suits or proceedings such period shall not 
be counted: provided that nothing in this 
clause shall apply to any proceedings 
under Section 48 (E) of the Bihar Ten- 
ancy Act, 1885 (Act 8 of 1885) and to the 
proceedings relating to the recording of 
the titles of Bataidars. 

(c) every proceeding for the corréction 
of records and every suit and proceedings 
in respect of declaration of rights or in- 
terest in any land lying in the area or for 
declaration or adjudication of any other 
right in regard to which proceedings can 
or ought to be taken ‘under this Act, pend- 
ing before any Court or authority whether 
of the first instance or of appeal, reference 
or revision, shall, on an order being pass- 
ed in that behalf by the Court or auth- 
ority before whom such suit or proceeding 
is pending stand abated: 

X C i. x” 
It will be seen that Section 4 (b) bars the 
entertainment of any suit or other legal 
proceeding in respect of any land by any 
Court. ‘Similarly, in Section 4 (c) every 
proceeding for correction of records and 
every suit and proceeding in respect of 
declaration of rights or interest in § any 
land if instituted prior to the issuance of 
the notification shall stand abated. Thus, 
the Act deals with ‘land’: other disputes 
do not fall within the ambit of the Act 
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‘land’ has been defined and explained in 
Section 2 (9). It reads as follows :— 


“ ‘land’ means agricultural land, - and 


4includes horticultural land, Kharaur land, 


wy 





land with bamboo clumps, pasture land, 
cultivable waste land, homesteads, tanks, 
wells and water channe 


The opening | words, it will be appreciated, 
state that ‘land’ means agricultural land, 
Then there are other categories of . pro- 
perty which will also be deemed -to be 
agricultural land, one such category is 
‘wells and water channels’. Relying upon 
this definition, learned counsel for the 


petitioners submitted that the drain in- 


question being a ‘water’ channel must be 
deemed to be included within the defini- 
tion of ‘land’. I regret I cannot accept this 
submission. The definition makes it ab- 
solutely clear that agricultural landis the 
dominant object and, therefore, only such 
water channels can fall within the ambit 
of the definition of ‘land’ as are associated 
with agricultural operations. In the in- 
stant case, there is no averment that the 
drain in question is such a 
water channel as is associated with any 
agricultural operation. The stand taken 
by learned counsel for the petitioners in 
argument that the drain in question over 
which easement was claimed was a water 
channel within the meaning of Sec. 2 (9) 
of the Act, is not supported by the aver- 
ment in the petition nor was such a stand 
taken before the Court below. Upon the 
averments in the plaint it is obvious that 
the plaintiffs claimed to discharge drain 
and refuse water from their house on a 


- Strip of land measuring 3 links x 66 links. 


drain in the inhabited portion of a village 
cannot be construed to be water channel 
associated with any agricultural portion. 
It has never been the defendants’ case 
that this drain falls into some bigger drain 
which is a source of irrigation. That being 
the position, the drain in question, in re- 
spect of which right of easement has been 
claimed by the plaintiffs, does not fall 
within the ambit ofthe definition of ‘land’ 
under the Act. That being the position, 
neither Section 4 (b) applies to the instant 
case nor does Section 4 (c): Learned coun- 
sel for the opposite parties, in support of 
his plea that water channel must relate to 


; agricultural land occurring in definition of 


‘land’, placed reliance upon Ram Pratap 
Mahto v. Diplal Mahto (1979 BBCJ (HC) 
738). In that case, the question, which 
fell for consideration, was whether ’home~- 
stead’ fell within the mischief of the ex- 
pression ‘land’ in Section 2 (9). The trial 
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Court in that case had held that ‘home- 
steads’ do not fall within the mischief of 
the Act and, therefore, a suit in. respect 


of. homestead would not abate consequent 


upon the issuance of the notification. 5,- 
Sarwar Ali, Acting. C. J. (as he then was), 
repelled the contention that homesteads 


-are not land. It was observed that when 


‘homestead’ has been expressly included in 
the definition of ‘land’ it would be doing 
violence to the meaning of the expression 
‘land’. His Lordship, therefore, held that 
homestead was certainly ‘land’ but his 
Lordship explained explicitly that only 
such homesteads would fall within the 
ambit of the Act as were associated with 


` agricultural opérations; homesteads which 


were ‘unconnected with agricultural opera- 
tions would not fall within the meaning 
of the expression ‘land’. Upon a parity of 
reasoning ‘water channel’ alsd”must have 
relevance to some. agricultural operation 
in order to constitute land. For the reasons 
stated above, I am definitely of the view, 
that the water channel,-in respect of which 
the suit had been filed, did not constitute 
land and, therefore, did not fall within the 
mischief of Section 4 


6. There is yet another reason for hold- 
ing that Section 4 would not bar the enter- 
tainment of the continuance of sult of the 
nature involved in this case. The plain- 
tiffs have not claimed any interest in land 
itself. They have claimed a right to dis- 
charge water and to pass over it for pur- 
pose of repairs to their house. The Act 
prescribes several forms in accordance 
with which the record of rights is to be 
prepared in terms of Sections 8 and 9 
of the Act. In column 17 of form XVII 
the consolidation authorities are required 
to take note of and mention the parti- 
culars of lease, mortgage and other en- 
cumbrances, if any. The expression ‘en- 
cumbrance’ has been defined in Section 2 
of the Act. The definition sets out that an 
“encumbrance include the right of an 
under-raiyat in a holding or part thereof, 
but does not include a right of easement”. 
In terms of Section 18, where any holding 
is subject to lease, mortgage or other en- 
cumbrance. ‘such leasé, mortgage or en- 
cumbrance shall, with effect from the 
date on which possession is taken or deli- 
vered under Section 14, be deemed to be 
transferred. and attached to the 
holding allotted under the scheme to 
the. raiyat or to such part. of it as ` the 
consolidation Officer may direct. Ease- 
ment by its very nature is claimed in re- 
gard to specific parcel of land, In terms 
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of Section'18, therefore, the right of ease-.- 


ment will not stand transferred to any 
land which may be allotted to any of the 


parties. Under the Act, therefore, the con- - 
into ` 


solidation authorities cannot ` enter 
any adjudication in regard to right of ease- 
ment. It is, therefore, reasonable to take 


the view that right of easement does not. 


. fall within the purview of the Act and the 

suit for declaration of right of easement 
will not be barred. 

- v For both the reasons, I am of the 

view. that the suit can be tried by a civil 

Court and the order of the learned Munsif 

is unimpeachable, 

8. For the reasons stated above, there 
is no merit in this application and it. is 
accordingly dismissed. In - the . circum- 
- stances of case, there will be no order as 
to cost. 

U. C. SHARMA. J. :— I agree. 
Application dismissed. 
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Ganga Sao, Appellant v. Bishwanath 
Gupta and others, Respondents. 

A.F. A.D. No, 194 of 1978, D/- 23-12- 
1980.* 

(A) Bihar Buildings (Lease, Rent & 
Eviction) Control Act (3 of 1947), Sec- 
tions 11-A and 13 — Tenancy according 
- to Bangla calendar month settled by 
agreement between parties — Tenant 
forwarding rent according to English 
calendar month on order of Court in 
suit for eviction — Change of tenancy 
from Bangla calendar month to English 
Calendar month cannot be inferred, 

Appellant tenant had been paying 
rent according to Bangla calendar month 
in pursuance of agreement between the 
parties. In the suit instituted for evic- 
tion under Section 11-A the appellant 
was ordered by the Court to deposit 
rent according to the English calendar 
month and, accordingly, the tenant for- 
warded rent according to English 
calendar month during the pendency of 
the suit. 

- Held, the tenancy of the appellant 
- cannot . be considered to be changed 
from Bangla.calendar ‘month to English 
calendar month. (Para 9) 

It was not the intention behind Sec- 

tion 13 to create new agreement be- 


*From decision of L.. P. Sinha, 5th Addl. 
Dist. J., Monghyr, D/-~°31-3-1978, 
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- tion or order. The 


-directing deposit of rent 


calendar month 


. affirmance, 


plaintiffs. 


tween the parties by any statutory fic- 
order of the- Court 
in the earlier suit under. Section 11-A 


according to. 


A.I. R.. 


English calendar month cannot have the` 


effect of change in the nature cf tenancy 
nor the conduct of the appellant in-send- 
ing money order according to English 
after the order of the 
Court can give rise to any novation of 
the contract. (Para 9) 

(B) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1847), --Sec- 
tions 11, 11-A — ‘Decree for eviction on 
proof of default in payment of rent and 
subletting — Termination of tenancy 
according to English calendar menth 
though tenancy was according to Bangla 
calendar month —- Decree cannot be chal- 
lenged Notice of termination of 
tenancy is not necessary, (T, -P. Act, 
1882, S. 106). 

In order to obtain a decree or order 
for eviction against a tenant under any 
Rent Control Act it is not necessary to 
give notice under S, 106. (Para 10) 


Where the decree for eviction was 
passed on grounds of default im payment 
of rent and subletting, both vali grounds 
for eviction there being no necessity of 
giving notice under Section 106 of T. P. 
Act to obtain order for eviction under 
Rent Control Act, the decree was not 
open to challenge on the basis that 
though tenancy was according to Bangla 
calendar month it was terminated ac- 
cording to English calendar month. 


x= 


(Para 10) 


Cases Referred : Chronological Paras 
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S. Nazhar Hussain and M. Aheen 
Shahabuddin, for Appellant: R. K. 
Verma, Madan Mohan, No. 1 and Rajen- 
dra Prasad, for Respondents. 


JUDGMENT :— This is a defendant’s 
second appeal against the judgment of 
passed in appeal by. the 
learned 5th Additional District Judge, 
Monghyr arising out of a suit for evic- 
tion filed by the respondents against 
the appellant in respect of demised pre- 
mises described in schedule 1 to.the 
plaint, a 

2. The appellant was a tenant as a 
Kirayedar in the, premises in suit on a 
monthly rental of Rs, 32/- according 
the Bangla calendar month. While the 
appellant was in possession of the demis- 
ed premises it was purchased. by .the 
Even after this purchase. de- 


7. Sa 


e 


to . 


. . from 


yy 


1981. 
-fendant-appellant ‘continued 


‘visions of the Bihar Buildings 


Act’). 
- ground of default in payment of rent. 


‘-§nstant suit for 


“-‘which decree’ for 
also’ passed; ' ‘This is what has led kthe 


to -be a 
Kirayedar’.of the suit premises under the 
plaintiffs on a monthly -rental of 
Rs, 32/-. The terms of the. tenancy not 
having been altered after the 
by -the plaintiffs, the tenancy, undis- 
putedly, continued to be according to 
Bangla calendar month. 


3. In the year 1962 the plaintiffs in- 


o stituted Title suit No. 102 of 1962 for 


eviction of the appellant under the pro- 
(Lease 
Rent and Eviction) Control Act, 1947 
(hereinafter to be referred to as ‘the 
The eviction was sought on the 


There was an order by the Court where 


` the suit was pending under Section 11-A 
- of the Act, directing the- 
. deposit rent falling due according to the 
English calendar month.- The suit was 


appellant -to 


dismissed. by the trial Court and the 
decree for dismissal was maintained in 


appeal by judgment dated 19-7-1970, 


4.: The plaintiffs alleged in the plaint 


“ that the order of the Court under Sec- 


tion 11-A of the Act to deposit rent ac- 
cording to English calendar month was 
accepted by both the parties and the 
defendant-appellant also paid rent ac- 
cording to the English calendar month, 
obviously for the period prior to 1-7- 
1968, arrears of rent having been claim- 
ed in the instant suit for the period 
1-7-1968 to 31-12-1969, This al- 
legation was denied by the Rel 
appellant. 


‘5. Subsequent default in payment of 


rent, breach of the terms of the tenancy 
as also personal necessity led the plain- 


_ tiffs to serve a notice under Section 106 
of the 
_the appellant directing him to vacate the 


Transfer of Property Act upon 


premises by 31-12-1968 obviously treat- 
ing the tenancy according to English 
calendar month. The appellant did not 
vacate and the plaintiffs instituted the 
eviction as also for ar- 
rears of rent. 


“6. The ground of personal jebeecty 
was negatived by the two courts below. 


Both the two Courts below, however, 
' decreed the- | 


plaintiffs’ suit for eviction 
on two grounds namely, breach in the 


terms of 'the tenancy by induction of de- 
fendant No, 2 in the premises in -question `. 


by the appellant as also on account of 
default in payment of rent for the period 
from 1-7-1968 to 31-12-1969, regarding 
arrears’ of rent was 


. Ganga. Sao YW ‘Bishwanath Gupta 


‘appellant. to come to this - Court. in 
. gecond appeal. . 


- purchase - 


T. P. Act. His contention was that 
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7. In order No, 7 dated 9-8-1979 a 
learned spin Judge of this Court, while 
admitting this.-second appeal, formulated 


‘two points, one, relating to the validity 


of the notice under Section 106 of Trans- 
fer -of Property Act and the other, as 
to the nature of-the tenancy having 
changed on account of the order under 
Section 11-A in the earlier suit for pay- 
ment of rent according to the English 
calendar. In view of the decision of the 
Supreme Court reported in AIR 1979 SC 
1745 (V. Dhanapal Chettiar v. Yesodai 


' Ammal) learned counsel for.the appel- 


lant did not press point No.. 1 formulated 
in order No, 7 dated 9-8-1979. Rather 
he conceded that an eviction can:be 
ordered in appropriate circumstances 
even without a notice under section 108 
the 
order of the Court in the earlier suit 


' passed under S, 11-A of the Act cannot 


change the tenancy from that according 
to the Bangla calendar month to English 
calendar month and (the plaintiffs 
having demanded termination of the 
tenancy according to the English calen- 
dar month he was liable to be non-suited 
Sri R. K. Verma, learned counsel for the 
respondents resisted this contention of 
the learned counsel for the appellant. 


‘8.- The appellant was in the «disputed 
premises from before its purchase by the 
plaintiffs on a monthly rental oi Rupees 
32/- according to the Bangala calendar 
month, It is undisputed that the ap- 
pellant continued as a tenant on. the 
same terms even after the plaintiffs pur- 
chased the premises in question. Thus, 
the terms of tenancy between the plain- 
tiffs and the defendant-appeliant was 
according to the Bangla calendar month. 
The- plaintiffs set up a case -without 
specifically raising the question of nova- 
tion of contract, that the orders of the 
Court passed under Section 11-A in the 
earlier suit regarding payment of rent 
according’ to the English calendar month 


was accepted by both the . par- 
ties and the defendant-appellant 
sent rent by $= money order to 
the plaintiffs according to the English 


calendar month. This change of tenancy 
on account of the order under Sec. 11-A 
of the Act was disputed by the defen- 
dant. No issue was framed -by the trial 
Court regarding this change of tenancy 
or so to say, the novation of the con- 
tract. The lower appellate.-Court- while 
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observing that there was no agreement 
between the parties for change of the 
terms of tenancy held that the conduct 
of the parties clearly proved that the 
tenancy changed from Bangla calendar 
month to the English calendar month 
since after the orders of the Court in the 
earlier suit under Section 11-A of the Act. 
The terms of the tenancy between the 
plaintiffs and the defendant-appellant 
after purchase of the premises in ques- 
tion by the former had, undisputedly 
been settled as per agreement between 
them namely that the tenancy shall be 
as per Bangla calendar month. Obviously 
no fresh agreement between the parties 
was arrived at for introducing any 
change in the tenancy. When the terms 
of an: agreement reached between the 
parties are sought to be novated a fresh 
agreement is necessary and unless such 
an agreement can be conclusively proved 
by conduct of the parties, no such nova- 
tion should be presumed, The only con- 
duct on the part of the defendant appel- 
lant noticed by the lower appellate 
Court was his action in paying rent for 
the period prior to 1-7-1968 during the 
pendency of the earlier litigation, it 
having terminated on 19-7-1970 when 
the appeal stood disposed of obviously 
the defendant did so as per orders of 
the Court. 


9. Section 12 of the Act was enacted 
for a particular and specified purpose 
namely, deposit of rent by tenant in a 
suit for ejectment. Obviously it was in- 
tended to ensure payment of rent by 
the defendant during the pendency of 
the litigation. It was not the intention 
behind Section 13 of the Act to create a 
new agreement between the parties by 
any statutory fiction or order. In such 
a situation, the order of the Court in 
the earlier suit .under Section 11-A 
directing deposit of rent according to 
English calendar month cannot have the 
effect of change in the nature cf tenancy, 
or the solitary conduct of the defendant 
appellant in sending the rent by money 
order according to the English calendar 
month after the above order of the 
Court, obviously passed by mistake and 
without the consent of the parties, can 
give rise to any novation of the contract. 
In such a situation, the finding of the 
lower appellate Court without any issue 
about the tenancy having changed from 
Bangla calendar month to English calen- 


dar month is not supportable in law, 
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10. Question is whether this by itself 
will disentitle the plaintiffs to a decree 
for eviction, Decree for eviction was 
sought on ground of default in payment 
of rent for a long period namely, from 
1-7-1968 to 31-12-1969, This default 
was obviously for a period of more than 
two months whether considered accord- 
ing to Bangla or English calendar month. 
Eviction was also sought for on the 
ground of breach of terms of the tenancy 
by induction of defendant No. 2 by de- 
fendant No, 1 on the demised premises 
without the consent or approval of the 
plaintiffs, These two points were decided 
in favour of the plaintiffs by the two 
Courts below and those findings, duly 
recorded on a proper consideration of 
the eviction, are binding on this Court. 
Thus, the defendant appellant clearly 
brought himself by his own action with- 
in the mischief of Section 11 of the Act 
making himself liable for eviction as 
per the provisions thereof. If the plain- 
tiffs were entitled to a decree for evic- 
tion on the grounds alleged and proved, 
they cannot be non-suited merely by 
demanding termination of the tenancy 
according to English calendar month in- 
stead of Bangla calendar month. The 
purpose for which a notice under Sec- 
tion 108 of the Transfer of Property Act 
is served is well known. In order to 
obtain a decree or order for eviction 
against a tenant under any Rent Control 
Act, it is not mecessary to give notice 
under Section 106 T. P. Act. This is the 
recent pronouncement of the Supreme 
Court in AIR 1979 SC 1745 (supra), Their 
Lordships held that termination of a lease 
in accordance with the T. P. Act 13 wn- 
necessary and a mere surplusage because 
a landlord cannot get eviction of the 
tenant even after such termination. The 
tenant continues to be so even thereafter. 
That being so, his Lordship further ob- 
served that making out a case under the 
rent Act for eviction of the tenant by 
itself is sufficient and it is not obligatory 
to found the proceeding on the basis of 
the determination of the lease by issue 
of notice in accordance with Section 106 
of the T. P. Act. In such a situation, the 
action of the plaintiffs in giving the no- 
tice to the defendant was merely a sur- 
plusage and nothing more than that and 
the mention of English calendar month 
in the said notice instead of Bangla 
calendar month cannot disentitle the 
plaintiffs to a decree for eviction, if they 
are otherwise entitled to it in accordance 
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with law.- This contention of the learned 
counsel for the appellant has, thenpiore,; 
o merit and it must fail - 
IL, It. would, thus appear that there 
' is no merit in this appeal, which must 
fail and is accordingly dismissed. The 
period of two months mentioned in the 
order portion of judgment of the’ trial 
Court will commence from the date of 
judgment of this Court. The judgment 
and decree of. the Courts below, with the 
modification, as stated above, are hereby 
confirmed. In the circumstances of this 
case, however, there shall be no order 
for costs of the second appeal and the 
Pares shall bear their own custs. 
Appeal dismissed. 
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S: K. CHOUDHURI -AND 
VISHWANATH MISHRA, JJ. 
Hari Nandan Singh, Petitioner v, Ran- 
jit Kumar Samanta, Opposite Party, ` 
Civil Revision No. 376 of 1978 (R), D/- 

20-4-1981.% ` 

(A) Bihar Buildings (Lease, Rent and 


Eviction) Control Act. (3 of 1847), Sec- ~ 


tion 1 (2) Sch, — Act made applicable ‘to 
certain areas by reference to ‘police. 
stations in the township — Creation. of 
new police station under Cr, P. C. for a 
part of area in a police station to which 
Act was made applicable — Non-addition 
of that police station in schedule to the 
Act would not take area comprised in 
new police station, out of the purview 
of the Act, Civil Revision Nò. 14 of 1978 
(R) D/- 31-8-1978 (Patna), Disting, 


(B) Bihar Buildings (Lease, Rent. and 
Eviction) Control Act (16° of 1977), Sec- 
tion 1 (3) proviso, Cls. (b), (c) — Bihar 
Buildings (Lease, Rent and Bvietion) 
Control Act (3 of 1947), Section 1 (3); 
proviso, Cis. (b) and (c) — Suit for evic- 
tion filed when old Act (3 of 1947) was 
in existence — Suit was pending when 
new Act (16 of 1977) came into force — 
It would be governed by provisions of 
1947 Act, (Paras 9, 11) 
Cases Referred : Chronological ` ` Paras 
(1978) Civil Revn. No, 14 of (1978 (R) D/- 

31-8-1978 (Pat), Bisheshwar Das v. 

Smt, Pratima Mukherjee 2, 12 

Lakshmi Narayan and P,.D, Agrawal, 
for Petitioner; M. Banerjee and P. C. 
Roy, for Opposite Party. 


*Against order of Govind Prasad, 2nd 
Addl. Munsif, Ranchi, D/- 21-11-1978. 
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(Para 11) 


Hari Nandan Singh v.. 


.1975 directing’ the 


dated 31st August, 1978,- 


‘published. on 8th September . 


Ranjit Kumar Samanta Pat, 183 
- S. K, CHOUDHURI, J.:— This revision 
by the tenant-defendant is directed 
against the order dated '2ist November, 
1978, passed. by the. Second Additional 
Munsif, Ranchi, in. Title Suit No, 117 of 
‘defendant to deposit 
arrears of rent from September 1975 — 
the month the suit has been instituted 
at the rate of Rs. 70/- per month within 
fifteen days up to the date of the order 
failing which the defence was ordered 
to be struck off. By the same order the 
suit was directed to be put up for hear- 
ing on 6th December, 1978. 

2. This revision application was ori- 
ginally placed.for hearing before a learn- 
ed single Judge of this Court, who by 
his order dated 29th November 1979 has 


E referred the’ case to a Division Bench as 


the correctness of the unreported deci- 
sion of a single Judge of this Court in 
Civil Revision No, 14 of 1978 (R) (Bishes- 
war Das v. Smt. Pratima Mukherjee) 
-was.. doubted. 
That is how it has been placed before 
us for hearing. 

3. The ` plaintiff--opposite -party, who 
is-the landlord, filed. the aforesaid suit 
for eviction of the tenant-defencant from 
the premises fully described in the sche- 
dule of the plaint on the ground of de- 
fault in payment of rent from October, 


1974, and also personal necessity and for 


violation of the terms of the agreement 
by converting the premises into store- 
yard though it was let out for domestic 
purposes, The defendant-petitioner filed 


a written statement contesting the suit. 


4. During the pendency of the suit, on 
llth September 1978, the plaintiff filed 
an application under Section 11-A of the 
Bihar Buildings (Lease, Rent & Eviction) 
Control Act, 1947 (Bihar Act-3 of 1947) 
(hereinafter called ‘the 1947 Act’), The 
defendant filed a rejoinder to ‘the said 
application and contested the same. After 
hearing learned Counsel for the parties, 
the Court below passed the impugned 
order: 

7 5.°In support of. ‘this application Mr. 
Lakshmi Narayan learned Counsel ap- 


pearing on ‘behalf of the defendant-peti- 


tioner contended that the 1947 Act hav- 
ing expired after 31st March, 1976 and 
the new Act, namely, the Bihar Buildings 
(Lease, *‘Rent'& Eviction) Control Act, 
1977 .(Bihar’ Act 16 of 1977) (hereinafter 
called 'the. new Act’) which has-been 
1977, but 
applied retrospectively with effect from 
Ist April 1976 in which Lalpur Police- 
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station within the lecal limits of which the 
disputed property is situate, having. not 
been included in the local limits of Lal- 
pur police station in the schedule, the 
impugned order which has been passed 
on the 2ist Nov. 1978 . in relation . to 
_the premises situate ‘within the Lalpur 
Police station is illegal and invalid. He 
alternatively. contended that the 1947 
Act, which has expired after 31st March, 
1976, having applied. to the premises 
situate within the local areas comprising 
the police station Ranchi Kotwali and 
admittedly on the date of the suit, the 
suit premises not being situate within 
the local limits of Ranchi Kotwali Police 
station, the said Act would not apply 
and, therefore, on that ground also the 
impugned order should be held to be il- 
legal and without jurisdiction. 


6. In order to appreciate the points 
raised by learned Counsel appearing on 
behalf of the petitioner, it is necessary 
to state here that it has been admitted at 
the Bar that on the date when the suit 
was filed (i. e, 15th September 1975), 
Lalpur Police station had come into ex- 
istence and the local limits of Ranchi 
Kotwali Police station was reduced. It 
may be stated that the area within which 
the premises in question is situate was 
originally within the local limits of 
Ranchi Kotwali Police-station. It is also 
not disputed that the suit property is 
situate now within the local limits of 
Lalpur police station. It has also been 
admitted that by notification dated 20th 
April 1980 issued by the Governor of 
Bihar in exercise of the powers confer- 
red by sub-section (2) of Section 1 of the 
new Act, Lalpur has been included in 
the Schedule along with other areas, It 
will be apposite to quote the suid noti- 
fication as appearing in 198) B. L. T. 
(Statute) Part IV) page 348, which was 
placed before us, which reads :—~ 


“S. O, 438 dated 30th April, 1980. 
published in Bihar Gazette Extraordi- 
nary No, 405, dated April 30, 1980 :— 

‘In exercise of the powers conferred by 
sub-section (2) of Section 1 of the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1977 (Bihar Act XVI of 1977), 
the Governor of Bihar is pleased ta direct 
that the said Act shall apply to the 
Lower Bazar, Hind Piri, Lalpur, Sukhdeo 
Nagar, Part of Kanke, Chutia and Argora 
police stations of Ranchi Town. 


2. The ‘notification’ shall be deemed to ` 


have come into force with 


effect from 
the 1st of April 1976... ._. ae 
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-existence by that time 


A.L R. 

7. Now therefore, if the suit is filed 
under the new ‘Act in relation to pre- 
mises situate within the local limits of 
Lalpur police station, the same undis- 
putedly would be entertainable. | 

The main question for determination 
now in the present civil revision is as to 
whether the present suit which was filed 
on 15th September, 1975, when the 1947 
Act was in force and on which date. the 
premises in question was within . the 
local limits of Lalpur police-station and 
not within the local limits of Ranchi 
Kotwali Police-station would be main- 
tainable, 


8. Learned Counsel appearing on be- 
half of the petitioner strenuously argued 
that though the 1947 Act was in force 
on the date when the suit was filed, but 
Lalpur police-station having come into 
which was. till 
then not included in the new amended 
Schedule of the 1947 Act, the provisions 
of the 1947 Act, would not apply to 
such suits, Mr. Banerjee, on the other 
hand, however, contended that though 
Lalpur police station having come into 
existence much before the filing of the 
present suit, the said creation of police 
station under either the Code of Crimi- 
nal Procedure or under the Police 
Manual, would not take away the opera- 
tion of the 1947 Act within the local 
areas comprising the Ranchi Kotwali 
Police-station as it existed on the date 
when the 1947 Act came into force, 

9. Before answering the question, it 
will be necessary to go into the question 
as to whether the suit which was filed 
when the 1947 Act was in force would 
continue after the expiry of the said 
Act and the provisions of the 1947 Act 
would apply to such a suit, in spite of 
its expiry. The answer to this question 
depends upon the interpretation of- the 
saving clause appearing in sub-section (3) 
of Section 1 of the new Act which with 
the proviso reads thus :— 


*(3) It shall remain in force ‘up to 
and including the 31st March, 1976. 


(1) Provided that the expiration of 
this Act under the operation of this’ sub- 
section shall not :— 

(a) render recoverable any sum which 
during the continuance thereof was ir- 
recoverable or affect the right of a tenant- 
to recover any sum which during the 
continuance of this Act was recoverable 
by him thereunder; or 

‘(b) affect any liability incurred under 
this Act, or any punishment incurred in 
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-respect of any contravention ` of this. ‘Act 
or any order made thereunder; Ori o 


(ec) affect any investigation or legal 
proceeding in respect of any such liabi- 
‘lity-or punishment as aforesaid; and — 
‘any such investigation or legal proceed- 
‘ing may be instituted,- continued, or en- 
‘forced: and any such punishment may -be 
-imposed, as if this Act had not expired.’ 
‘Reading clauses (b) and (c) it is mani- 
fest that any investigation or legal- pro- 
ceeding in relation to any liability in- 
curred under the 1947 Act or any punish- 
ment incurred in respect of any con- 
travention are saved and would continue 
as if the 1947. Act had not expired for 
such investigation or legal proceeding. 
Thus Clauses (b) and (c) of the afore- 
said proviso is a complete answer to the 
effect of expiration of the 1947 Act upon 
a- suit like the present one pending after 
its expiry. Such a suit, in my view 
jwould, therefore, continue and the pro- 
visions of the 1947 Act would apply to 
such suit. 


10. Having answered the aforesaid 
question, now I enter into the question 
raised by learned Counsel for petitioner 
regarding the effect of the notification, 
which may have been issued either under 
the provisions. of the Code of Criminal 
Procedure or under some other provi- 
sions of law other than the 1947 Act 
under which Lalpur police station was 
constituted, . upon the present suit. 
This notification could not be placed 
before us and learned. Counsel for both 
the parties admitted that the said noti- 
fication was searched for by them, but 
could not be found and even on approach 
to the Officer Incharge, Lalpur police 
station, the same could not be obtained. 
It is, however, admitted by learend 
Counsel for the parties that Lalpur 
police station was created much, before 
the filing of the present suit. Both par- 
ties referred to ‘sub-section (s) of Sec- 


tion 2 of the Criminal Procedure Code, 
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"1973 (Section 4 (1) (s) of the old. Code), 


which defines ‘police station’ as follows: 
= (s) ‘police. station’ ` means any -post 
or place declared, generally or specif- 
cally: by. the State Government to be a 
police. station, and . includes’ any local 
area specified .by the State Government 
in this- behalf” 

Both sides admitted that the creation of 
Lalpur police station has been made by 
issue of the’ aforesaid notification under 
this provision. The question, therefore, 
is as to whether the issue of such a noti- 
fication under the Code of Criminal 
Procedure would affect in any way the 
operation of the 1947 Act in: relation to 
the premises situate within that area of 
Lalpur. police station which was origi- 
nally within Ranchi Kotwali P, S. There 
ure various ways of describing the area 
in which the Act would apply. It may 
be described by boundaries or by some 
other method found ` convenient and 
suitable to the legislature to describe 
which may be intelligible and clear with- 
out any ambiguity. Sub-section (2) of 
Section 1 is a provision which ‘states 
that the 1947 Act would apply to the 
local areas specified in the Schedule and 
such other areas as-may be notified by 
the State Government in the official 


gazette or by any authority empowered 


in this behalf by the State Government. 
A schedule was inserted in the 1947 Act, 
and from time to time other areas within 
different police stations have been in- 
serted in it by virtue of the aforesaid 
That schedule shows that 
against serial No. 12 in column 2, the 
name of the district is mentioned as 
“Ranchi”. The third column of that 
schedule is meant for mentioning the 
local areas to which this Act would 
apply. It may be appropriate to read 
the entries against serial No. 12 of the 
Schedule :— 
(See table below) 


OL Therefore, reading sub-section (2) 
of Section 1 of the 1947 Act, read with 
serial No. 12 of the Schedule quoted 
above, it goes without saying that the 

















Serial Name of the Local areas to which the Aot applies, ` 
No. district | k 
L 2 3, 

18. Ranchi “Local areas comprising Banchi Bad'r, _ 
a Bachi Kotwali, 


of police-stations ol— 


Gumla, Khunti and 
Lohar ohardaga. 
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1947 Act applied to the local areas com- 
prising the police station Ranchi Kotwali, 
It is not disputed at the Bar that the 
disputed premises was situate within 
the local area of the. aforesaid police 
station, namely, Ranchi Kotwali on the 
date when the 1947 Act came into force. 
Before its expiry, however, as already 
stated, Lalpur police station was created 
and, therefore, after the new Act came 
into force Lalpur police station has also 
been included in the- schedule by a 


separate - notification as‘already quoted 


above, I have already stated above that 
the local areas to which the 1947 Act 
would apply could be mentioned in 
various ways in the Schedule and one of 
the modes adopted and found convenient 


to the legislature was to describe such. 


areas by naming the police stations, 


If the 1947. Act was made applicable 
to the areas in which the said premises 
is situate which was admittedly within 
the local area comprising Ranchi Kotwali 
police station when the 1947 Act came 
into force, could the said area be reduced 
by issue of a notification under Sec- 
tion 2 (s) of the Criminal Procedure Code 
quoted above? Learned Counsel app&ar- 
ing on behalf of the petitioner . clearly 
conceded that if the area of operation of 
the 1947 Act could have been described 
by boundaries, then the notification which 
has been issued under the Code of Cri- 
minal Procedure, would not have affected 
the operation of 1947 Act in that area, If 
that be so; I fail to appreciate the argu- 
ments that the operation of the 1947 Act 
within the local limits of Ranchi Kotwali 
police station as it stood originally. would 
be in application in the area covered by 
Lalpur police station, which for admini- 
strative convenience has been created 
by. issue of notification under the Code 
‘of Criminal Procedure or under some 
other enactment. The power of reduc- 
tion in area of the operation of the 1947 
Act could be done only if such power 
has been given in the 1947 Act itself. 
There is no such power within the. four 
corners of the 1947 Act ‘and admittedly 
Lalpur police station was not created by 
issue of a notification in exercise of any 
power under -the 1947 Act, If that be -so, 
then, in my opinion, the creation of Lal- 
pur police station under any other enact- 
ment or Government Order would not 
take away the operation of the 1947 Act 
in the local areas specified in the Sche- 
dule of that Act comprising Ranchi Kot- 
wali. police station as it.stood when the 


Hari Nandan Singh v, Ranjit Kumar Samanta 


A.LR, 


said Act came into force, Thus the con- 
clusion is that the 1947 Act applied in 
the local area’ comprising Ranchi Kot- 
wali police station as it was on the date 
it came into force till the dáte it ex-| | 
pired by efflux of time ie. 3lst March, 
1976, notwithstanding issue of the noti- 
fication under the Code of Criminal 
Procedure constituting Lalpur police 
station. I, therefore, hold that on the 
date when the suit was filed, the 1947 
Act being in operation, all the provi- 
sions of the 1947 Act would apply to 
such a pending suit. The arguments 
put forward by the learned Counsel 
for the petitioner noted above, there~ 
fore, have no substance and are accord- 
ingly rejected. I may state here that 
the impugned order has not -been chal- 
lenged on merits. i 


12. Before parting with this case, it is 
necessary to state that the decision in 
the aforesaid unreported case (Civil 
Revision No. 14 of 1978 (R) Bisheshwar 
Das v. Smt, Pratima Mukherjee) shows 
the suit was filed on 1-12-1976 and 
the 1947 Act expired on 31st March, 1976, 
and therefore, the new Act was in force 
on the date when the suit was filed 
(which has come into force with retros- 
pective effect from 1-4-1976). The pre- 
mises in that case lie within the local 
area comprising Lalpur police station in 
the. town of Ranchi. Lalpur ‘Police 
station. was not included in the Schedule 
of the new Act and, therefore, the learned 
Judge rightly held that the new Act 
would not govern the suit for eviction 
filed in relation to the premises situate 
within the Iocal area comprising ‘Lalpur 
police station. However, from the noti- 
fication dated 30-4-1980, it appears that 
Lalpur police station has been included 
in the Schedule of the new Act with re- 
trospective effect, i, e. with effect. from 
1-4-1976. This notification was not 
factually in existence when the learned 
single Judge delivered the judgment on 
31-8-1978, in the aforesaid unreported 
case, The question as to whether the 
delegated authority had-power to apply 
the said notification retrospectively and 


“whether to that extent the said notifica- 


tion is invalid is not a question relevant 


for the purpose of the ‘decision of the 
-.present case and,- therefore, I - refrain 


from going into the said question an 
express no opinion on it, E 
13. For the reasons stated above, there 
is no merit in this revision’ application 
and it is accordingly dismissed, but in. 
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the circumstances of the case I make no 
order as to costs, 
VISHWANATH MISHRA, J.: — 


al agree, 


Ny 


_ it thought fit. 


-Revision dinine. 
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Rajpati Prasad, Appellant v. Koughalya 
Kuer and others, Respondents, 

A, F. A. D, No, 720 of 1973, D/- 8-8- 
1980.* 

(A) Sale of Goods Act (3 of 1930), Sec- 
tion 61 (2) — Power to grant interest — 
Extent of. 

As per Section 61 (2) of the Act it is 
manifest that even in the absence of a 
contract to pay interest, so long as no 
contract to the contrary was pleaded and 

proved, the Court has a discretion to 
award to the plaintiff interest at such 
rate as it thinks fit on the amount of the 
price of the goods sold by him from the 
date of which'the price was. payable..The 
defendant did not allege that there was 
a contract to the contrary within the 
meaning of the expression as used in 
Section 61 (2). He was denying the ex- 
istence of any contract whatsoever be- 
tween him and the plaintiff. Therefore, 
even if the plaintiff had failed to prove 


the existence of'a contract entitling him 


to recover ‘interest on: the amount due 
to him from the defendant on account 
of the price of goods supplied, the Court 
had the power to grant him interest on 
the amount of the price at such rate as 
AIR 1955 SC 468 Foll. 
AIR 1938 PC 67, Rel. on. (Para 6) 
- (B) Limitation Act (36 of 1963), Sec- 
tion 18 and Evidence Act (1872), Sec. 17 
— Post dated cheques in satisfaction of 
bills — Amount to acknowledgment of 
liability irrespective of the fact whether 
cheque was subsequently dishonoured, 
AIR 1956 Bom 553, Diss. from. 

In order to a statement to amount to 
an: acknowledgment in writing the state- 
ment must be in- writing ‘and it. must 
contain an admission by the writer that 
there is a debt owing by him either to 
the receiver of the document or to some 


other person. on whose behalf the docu- 


ment is received. Now when a cheque 
is drawn by a person in settlement of 
the price of goods demanded from him 


From decision of S, K., Malik, ist Addl. 
Dist, J., Motihari, D/- 8-9-1973. 
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- subsequently. 
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by the person who had supplied the 
goods and was making the demand for 
payment of the ‘price, at least in a case 
in which the cheque is honoured there 
can be no doubt that it amounts to and 
is an admission by the writer of the 
cheque that there is a debt owed by him 
to the person in whose favour the cheque 
has been drawn. Issuing a cheque, has 
now become the usual mode of payment. 
When a person pays a sum of money 
which is demanded as the price of goods 
supplied, he certainly admits that there 
is a debt owing by him to the person to 
whom he makes the payment or on 
whose behalf the payment is received. 
Further it is impossible to accept the 
proposition that in no circumstance, is- 
suing of a cheque which is subsequently 
dishonoured in settlement of certain debt 
can amount to an admission or acknow-- 
ledgment. of that debt.. Whether there 
is an admission of the debt has to be 
determined with. reference to the point 
of time at which the purported admis- 
sion was made, that is to say, when the 
cheque was issued. An admission : does 
not cease to be- an admission merely 
because it is.subsequently retracted. It 
may well be presumed that by issuing 
the post-dated cheque which was .sub- 
sequently dishonoured towards the pay- 
ment of a debt, the drawer intended ‘to 
make «that payment. and on account of | 
certain supervening circumstances, the 
cheque: was dishonoured. It may be that 
the drawer had not the necessary balance . 
in the account even though at the time 
of ‘issuing the cheque he had expected 
that he would have the necessary balance 
at the time the cheque would be pre- 
sented for encashment. Or it may be 
that . though he- initially admitted the 
liability and intended to discharge that 
liability by making the payment by 
means of the cheque in the drawer sub- 
sequently decided not to make the pay- 
ment and stopped payment of the che- 
que. At least, in those cases where he 
did not have at the time of issuing the 
cheque .an intention to deceive the per- 
son in whose favour the cheque was is- 
sued, the issue of a cheque towards the 
payment of a .debt. operates as admis- 
sion of the liability to pay that debt 
even though the cheque is dishonoured 
The case in which even 
at the time of issuing the cheque, the 
drawer had no intention to make the 
payment presents more difficulty. In 
such a case it may be argued. that by 
issuing the < hegne he was not making 
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an admission of lability to pay the 
debt but was resorting to get rid of an 
inconvenient creditor. But even in such 
a case, by issuing the cheque which he 
had no intention should be honoured, 
the drawer represented to the person to 
whom the cheque was issued that the 
cheque would be honoured on presenta- 
tion and thus, intimated to him-his ad- 
mission of his liability to pay the debt 
in satisfaction of which the cheque was 
issued. That a person who was is- 
suing the cheque in satisfaction of a debt- 
WAS admitting his liability to pay. ‘the 
cheque is a reasonable, indeed the neces- 
sary. inference to be drawn from the 
issue of the ‘cheque. An admission ac- 
cording to Section 17, Evidence Act is a 
“statement, oral or documentary, which 
suggests any inference as to any fact in 
issue a relevant fact”. Whether a state- 
ment constitutes an admission has, there- 
fore, to be determined with reference to 
the inference to be drawn from the state- 
ment and not with reference to the 
mental processes underlying or accom- 
panying that statement. And, therefore, 
it may well be said even in a case where 
the cheque was dishonoured on instruc- 
tions to Bank to stop payment that the 
drawer of the cheque acknowledged or 
admitted his liability to pay the debt in 
satisfaction or part satisfaction of which 
he had issued the cheque.- Such a con- 
clusion is in accord with justice and 
equity, Therefore action based on post 
dated cheques which were subsequently 
dishonoured could not be held time barred 
if instituted within the time period com- 
puted from the date of issuance of the 


cheques. AIR 1956 Bom 553, Diss. from. 
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K. D. Chatterjee and Anis Chandra 
Sinha, for Appellant; S. C. Ghose, Babu- 
lal, Sukumar Sinha and Mahesh Prasad 
No, 2 (D.R. Guardian), for Respondents. 
- JUDGMENT :— . This appeal by . the 
_defendant is- directed. against the 


‘Rajpati Prasad.v, Kaushalya Kuer 


A.I. R. 
decision of the lst: Addi.. District Judge, 
Motihari, by which, reversing the judg- 
ment of the trial Court, he has decreed 
the suit filled by Bishwanath Kedia for. 
recovery of a sum of Rs. 8,590.50 on ac- ` 
count of price of motor car accessories 


‘supplied by the plaintiff to the defendant 


along with interest thereon, 


2. The sole plaintiff Bishwanath Kedia 
died during the pendency of the appeal 
in the lower appellate Court and his heirs 
were substituted in his place and. are 
respondents in this appeal except that 
one of his heirs the original respondent 
No, 2 died during the pendency of the 
appeal in this Court, and his heirs were 
substituted in his place. 


3. The original plaintiff carried on 
business in motor accessories at Motihari 
in the name and style of M/s, Mohan 
Kedia and Company. According to the 
plaintiffs case the defendant owned 
trucks and cars and he entered into 4 
contract with the plaintiff for supply of 
motor accessories as and when required 
on credit basis. In pursuance of the 
aforesaid contract. supply to the defen- 
dants used. to be made on the basis af 
Slips signed by the defendant and his 
employees and subsequently bills claim- 
ing the price for these goods supplied 
used to be sent to the defendant and the 
defendant used to make payment either 
in whole or in part of the sums claimed 
in the bills. It is alleged by the plain- 
tiff that defendant had agreed to pay 
interest at the rate of 12 per cent per 
annum in the event of non-payment vi 
the bills when submitted. The plaintiff's 
case further is that a bill bearing No. 94 
dated 1-4-1962 for a sum of Rs. 5,274.71 
was sent to the defendant and received 
by him on 4-4-1962 on account of the 


‘price due from him of motor accessories 


supplied on credit. On 12-5-1962 in 
satisfaction of the aforesaid bill the de- 
fendant granted to the plaintiff -3 post 
dated cheques, the first dated 15-6-1962 
for a sum of Rs. 2000/- the second dated 
15-7-1962 for a sum of Rs, 1500/- and a 
third dated 16-8-1962 for a sum of 
Rs. 1,774/~ all drawn by the defendant 
on the Bank of.Bihar, Motihari. . 


But all of a sudden the defendant sent 
a letter dated 15-6-1962 to the Manager 
of the aforesaid Bank with a-copy to the 
plaintiff asking him to withhold payment 
on the baseless ground that accounting 
had to be done and therefore, the three 
cheques stood dishonoured., The plaintiff's 
case further was that‘on-- assurance’. -of. 
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the defendant, im. spite of the 


. being . dishonoured prosecution continued - 


as before and various bills,’ the last be- 
ing Bill No. 193 dated 1-11-1962, for a 
sum of Rs, 6,617.39 which included: the 
: amount. covered by dishonoured cheques. 


According to the plaintiff; in spite of the © 


demands the defendant did not care to 
. make any payment in respect of the bill. 
: Hence, the suit for payment ofthe 
.amount of Rs. 6,670.39 with interest. . 

4, The defence of the defendant was 
` a. complete denial According to him he 
had no transport business.at all and had 
-never any -business - dealing with the 
- plaintiff. The defemdant maintained that 
the eldest brother of, the defendant 
Ramautar Prasad had an independent and 
exclusive transport business. and owned 
trucks and cars and the three post dated 
cheques to which reference was made in 
. the plaint had been issued in a misconce- 
ption, but when the mistake was realized 
the defendant took back his cheques. It 
was also pleaded that the suit was bar- 
red by. limitation, Some other -pleas 
were also raised, which is not necessary 
' to state in view of the contentions raised 
in this appeal. The trial Court accepted 
the defendants’ case and dismissed the 
suit. On appeal, however, the Additional 
District Judge who heard the- appeal 
disbelieved the plea of the defendant 
that the three post dated.cheques were 
issued to the plaintiff under misconcep- 
tion that certain amounts were due to 
the plaintiff from his elder brother and 
that as later on he was informed by his 
elder brother that he did not owe any- 
thing from the plaintiff he stopped pay- 
ment on the cheques. The learned Addi- 
tional Dist. Judge held that the post 


dated cheques were issued towards satis-.— 
faction of bill No. 94 dated 1-4-1962 and. 


that the -evidence clearly proves that the 
defendant had transaction with the plain- 
tiff. on credit and had purchased motor 
accessories. from the plaintiffs shop and 
the .price of the same, as claimed by the 
plaintiff was due and he accordingly 


decreed the suit with-costs and interest’ 


pendente lite till the date of realization 
at the rate. of 6 per cent per annum. 

‘13 Sri, K: D. Chatterjee; appearing on 
behalf of the appellant has urged two 
points in support. of the appeal: > -> 
*-(}) That part of the amount claimed 
as the- price of' the motor: accessories 
supplied namely, the sum of Rs, 5,274.71 
demanded under bill No, 94 dated 1-4 


: 1962. was.“ barred by: limitation and. 
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interest 


“appellate: Court has . not 
‘finding whether it was established that 


contrary’ was pleaded and proved, 


Pat. 189. 


(2)-that any rate in the absence of a 
finding that there was a contract to pay 
‘at ‘the rate of 12.per. cent as 
alleged by the plaintiff the lower appel- 
late Court” erred in law in decreeing the 


claim for ante litem interest, I shall deal 


with the second contention first. 


Although there in an express averment 


in the plaint that there was an agree- 
ment to pay interest at the rate of 12 
per cent per annum on the. amount of 
the bills if they were not paid, the lower 
recorded any 


there was a contract to pay interest in 


' thé event of the sums claimed remaining 


unpaid. Taking advantage .of the absence 
of a-finding on that point Sri Chatterjee 
initially contended that . interest for the . 
period prior to the date of the suit can- 
not be awarded as there was no finding 
that. there was an agreement for pay- 
ment of interest at a fixed rate and in 
support of this contention he relied upon 
the celebrated decision of. the Privy 


‘Council in the case of B., N.. Ry. Co, Ltd. 
v. Ruttanji Ramji 


(AIR 1938 PC 67, 
which was approved by the Supreme 
Court in the case of Thawardas Pheru- 
mal v. Union of India (AIR 1955 SC 468). 
In the Privy Council case aforesaid it 
was laid down: 


“Now, interest for the period prior ta 
the date of the suit may be awarded, if 
there is an agreement for the payment 
of interest at a fixed rate, or it is paya- 
ble by the usage of trade having ' the — 
force of law, or under the provisions: of. - 
any substantive law entitling the plain, 
tiff to recover interest......... »” l 
Therefore, interest prior to the date of 
the suit may be awarded if it is payable 
under. the- provisions of any substantive 


law entitling the plaintiff.to recover in- - 


terest,. Section 61. (2) of. the ee of 


Goods Act, 1930 ‘provides : 


` (2) In the absence of a contract to 
the contrary the Court may award in- 
terest at such rate as it thinks fit on the 
amount of the price : —— 

(a) to-the seller in a suit by him for 
the amount of the price from the date 


' of the tender of the goods or from the 
date on which the price was payable.. 


ax xx xX 


. 6 In view of the provisions -of Sec- 


tion 61 (2) aforesaid, it is- manifest that 


even in the absence of.a contract to pay 
interest, so long as no contract to, the 
the 
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Court has a discretion to award to the 
plaintiff interest at such rate as it thinks 
fit on the amount of the price of the 
goods sold by him from the date of 
which the price was payable. The defen- 
dant did not allege that there was a con- 
tract to the contrary within the meaning 


of the expression as used in Sec. 61 (2). . 


He was denying the existence of any 
contract whatsoever between him and 
the plaintiff, Therefore, even if the 
plaintiff had failed to prove the existence 
of a contract entitling him to recover in- 
terest on the amount due to him from 
the defendant. on account of the price 
‘jof goods supplied, the Court had the 
power to grant him interest on the 
amount of the price at such rate as it 


thought fit. Confronted with Sec, 61 (2), 
Sri Chatterjee abandoned his original 
contention and contended that the 


award of interest was illegal as under 
section 61 (2) the Court has a discretion 
whether or not to award interest and at 
what rate and the Court has not applied 
its mind to the question whether it was 
a fit case, in which interest should be 
awarded and if so, at what rate. The 
lower appellate Court has granted the 
plaintiff interest on the amount of the 
price at the rate of 12% as claimed 
by the plaintiff. Interest at the rate of 
12 per cent in my opinion, cannot be 
regarded as unreasonable. This was a 
case, in which there can be no doubt, 
the Court should have exercised its 
_ discretion of awarding interest on the 
. amount of the price. 


The fact that the defendant had issued 
cheques for the price claimed and has 
then stopped payment of the cheques 
on a plea which on the finding was in- 
eorrect shows that though the defendant 
had money in the bank and had no real 
excuse, he had refused to pay for. the 
goods and at the same time had dece- 
ived the plaintiff by issuing cheques. At 
the trial, he raised a false defence and 
falsely repudiated the liability to pay 
even the price of the goods supplied, . Tn 
these circumstances, there could be no 
question that interest on the amount of 
price should have been awarded'and was 
rightly awarded and as I have said the 
rate at which the interest has been 
awarded 12 per cent cannot in these 
days when credit is hard to come by but 
beheld to be reasonable. I am there- 
fore, unable to hold that the decree in 
so far it awards interest is illegal, be- 
cause of the failure to record a specific 
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finding either that interest had been 
agreed upon or that it was a case in 


which interest should be awarded at the. 


rate of 12 per cent on the amount of 
the price. 

The second contention of Sri Chatter- 
jee must therefore, fail, 


7. In my opinion, the first contention 
of Sri Chatterjee is also devoid of merit. 
The argument advanced by Mr. Chat- 
terjee is that the suit being a suit for 
the price of goods sold and delivered 
and there being no averment in the 
plaint that a fixed period of credit had 
been agreed upon, the suit was governed 
by the three years’ period of limitation 
commending fromthe date of delivery 
of the goods, as laid down in Article 14 
of the Limitation Act 1963. And so far 
as the suit is in respect of the goods, the 
price for which had been demanded 
under bill No. 94 dated 1-4-1962, is con- 
cerned, as admittedly these goods were 
delivered prior to 1-4-1962. The suit 
the argument runs which had been filed 
on 6-4-1965 was filed more than three 
years from the date of the delivery of 
goods and was therefore, barred by limi- 
tation. The argument is attractive but 
unsound. It must be remembered that 
though a general plea as to limitation 
was raised in the written statement and 
the plea formed subject matter of issue 
No, 4, the plea was not pressed in the 
trial Court which answered it in the 
negative and did not find any case of 
limitation made out as such. In the apel- 
late Court also, the plea of limitation 
was not raised and as pointed out by the 
lower appellate Court in paragraph 15 of 
its judgment, the finding of the trial 
Court that the suit was not barred by 
limitation was not challenged before it 
It is, therefore, manifest that the defen- 
dant had abandoned the plea of limita- 
tion in the Courts below. The plea of 
limitation has not also been raised in 
the grounds in the memorandum of ap- 
peal filed before this Court, It is raised 
for the first time only in the course of 
argument of this Second Appeal. 

8. Now it is well settled that even 
though Sec, 3 of the Limitation Act is 
peremptory and the Court is required to 
dismiss a‘ suit instituted after the pre- 
scribed period of limitation even though 
limitation has not been pleaded where 
the question of limitation is not one 
purely of law but is a mixed question of 
facts and law, it cannot be permitted to 
be raised for the first time in argument 


a 


< 
aF 


A 
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in Second Appeal. See the decision of 
the Supreme ‘Court in Banarsi Das v, 
Kanshi Ram ` (AIR .1963 SC 1165; at 
P. 1170 of the :report), Sri ` Chatterjee 
did not contest this proposition‘ and fairly 
conceded that unless the aforesaid. claim 
is barred by limitation ‘on. the basis of 


admitted facts and the plea did not re- 


i 


quire any investigation into facts hè 
would not be entitled to raise this plea 
for the first-time in Second Appeal after 
it was abandoned and not pressed in the 
Courts below. He, however, contended 
that on the averments in the plaint it- 
self, the claim for the amount of Rupees 
5000/- and odd covered by bill No. 94 
dated 1-4-1962 was barred by limitation. 
I will assume for the purpose of this 
case, though the position is contented 
by Sri Ghosh appearing on ‘behalf of 
the respondent, that the instant suit is 
governed by’ Article 14 of the Limitation 
Act. But still in-my opinion, it cannot 
be held that even if the statements in 
the plaint are taken’ at their face value 
and accepted in their entirety, the afore- 
said claim is barred by limitation, 


9. The plaint clearly ‘mentions that 
post dated cheques for the total amount 
of Rs, 5,274/- were issued by the defen- 
‘dant after the receipt by him: of the bill 
No, 94 dated 1-4-1962, vide paragraph 
5 of the plaint, though it’ admits -that 
the aforesaid cheques were dishonoured, 
Paragraph 10 of the plaint runs thus : 


“That the: cause of action for this suit 
admitting arose on the dates on. _which 
supplies were made and also on 12-5-1952 


+ when the defendant granted the afore- 


‘said .3 post dated cheques, adenine the 
‘dues then standing...... 

The plaint, therefore, EE entons 
that on 12-5-62 which admittedly was: a 
date within the period of limitation the 


defendant had. granted three post dated ` 


cheques admitting. the dues then outstand- 
ing namely, the dues in respect of which 
bill No. 94 dated 1-4-62 for a sum: of ‘Rs, 


'6,472-71 had been submitted. This aver- 


ment in- my .opinion, clearly amounts -to 
an averment that on 12-5-1962 the de- 
fendant acknowledged in writing signed 
by him his. liability in respect’ of_the 


Tight of the plaintiff to recover- from him. 


* the sums covered by the three cheques 


issued by him. It is true.that ‘the’ plaint 


does not in express term say that the 


cheques-were signed by.the defendant. 


It uses. the expression that the cheques 


were “granted by the defendant”, but 
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that means that the cheques were issued 
by the defendants and were signed by 
him.- The: specific expression that limi- 
tation was saved or that a fresh period 
of limitation commenced as the defendant 
acknowledged his liability to pay the 
amount claimed under bill No. 94 dated 
1-4-1962 is not there in the plaint, But 
it is well. settled that a person is required 
to plead-facts and not law and any legal 
plea can be raised provided the neces- 
sary averments of facts in respect of 
that plea are contained in the pleadings. 


10. Sri Chatterjee, however strenuous- 
ly contended that as the cheques were 
dishonoured, the Issue of these cheques 
cannot be regarded as an` acknowledg- 
ment of the liability in respect of the 
right to receive the payment in respect 
of the bill No. 94 dated 1-4-1962, My 
attention has not been drawn to any 
decision of the Supreme Court or of this 
Court in which the question whether 
the issue of a cheque which is sub- 
sequently dishonoured in purported pay- 
ment of a debt amounts to an acknow- 
ledgment in writing of the right of the 
payee of the cheque to receive the 
amount of the debt in ostensible payment 
of which the cheque was issued was 
decided. In Arjun Lal Dhanji Rathod’s 
case (AIR 1971 Pat 278). a learned single 
Judge:-of this Court held that the issue 
of a post dated cheque which is dis- 
honoured does not extend the period of 
limitation by virtue of Section 20 of 
the Limitation Act 1908 as the cheque 
having been dishonoured- there ig no ` 
question whether the 
issue .of: the dishonoured cheque amount- 
ed to acknowledgment of the liability to 
pay the debt in satisfaction of which the 
cheque was issued was. neither raised 
nor decided in that case. The question 
so far as. this Court .is. concerned is, 
therefore, res integra and must be decid- 


-ed on general principles, 


11. Before proceeding to: aade whe- 
ther the issue of the cheque which were 
dishonoured can be regarded as an 
“acknowledgment of . lability” within 
the meaning of the expression -as used 
in Section 18° of the Limitation Act, 
1963, (hereinafter called ‘the Act’) I 
would like to state that it has not been. 
disputed.and indeed it cannot be dis- 
puted; that if the issue of the aforesaid 
cheques amounted to acknowledgment 
of liability, it was an acknowledgment 
of liability in respect of the right to 
receive the price for the goods supplied 
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the price which was demanded by bill 
No, 94, D/- 1-4-1962, It cannot also be 
doubted that if the issue of the cheques 
amounts to acknowledgment of liability, 
the acknowledgment is an acknowledg- 
ment made in writing signed by the 
party against whom the. right is claimed 
for the cheques were signed by the de- 
fendant and were drawn in favour of 
the plaintiff who claimed the right to 
receive the payment. The only question 
for decision, therefore, is if the issue of 
those dishonoured cheques amounted to 
an acknowledgment of liability to pay 
the debts due to the plaintiff on account 
of the price of goods supplied and billed 
for within the meaning of the expression 
as used in Section 18 of the Act, 


12. Now what is an acknowledgment 
of liability to pay a debt? In the context 
of the English Law of Limitation the 
question was thus answered by Fry IJ 
in (1884) 26 Ch, D. 474:— 


“In my view an acknowledgment is an 
admission by the writer that there is a 
debt owing by him either to the receiver 
of the later or to some other person c” 
whose behalf the letter is received, It is 
not enough that he refers to a debt as 
being due from somebody. In order to 
take the case out of the statute, there 
must upon the fair construction of the 
letter, read by the light of the surround- 
ing circumstances, be an admission that 
the writer owes the debt......... 
Quoting this statement in Shapoor Fre- 
doon Mazda v. Durga Prasad Chamaria 
(AIR 1961 SC 1236) Gajendragadkar, J., 
as he then was, speaking for the Supreme 
Court in that case, observed: 


_ "With respect, it may be added, that 
this statement succinctly and tersely 
gives the Substance of the provision 
_ contained in Section 19 of the Limitation 

Act”. (now section 18 of the new Act). 


Therefore, in order to amount to an 
acknowledgment in writing the state- 

ent must be in writing and it must 
contain an admission by the writer that 
there is a debt owing by him either to 
the receiver of the dorument or to some 
other person on whose behalf the docu- 
ment is received. Now when a cheque 
is drawn by a person in settlement of 
the price of goods demanded from him 
by the person who had supplied the 
goods and was making the demand for 


payment of the price, at least in a case 


in which the cheque is honoured there 
can be’ no doubt that it amounts to and 
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is an admission by the writer of the 
cheque that tbere is a debt owed by him 
to’ the person in whose favour the cheque 
has’ been drawn. Issuing a cheque, as 


pointed out by Subba Rao, C. J., as hej. ° 


then was. In Subrahmanyam v. Venkata- 
ratnam (AIR 1956 Andhra 105) ‘thas now 
become the usual mode of payment”. 
When a person pays a sum of . money 
which is demanded. as the price of goods 
supplied, he certainly admits that there 
is a debt owing by. him to the person to 
whom he makes the payment or on 
whose behalf the payment is received. 
As pointed out by S. K. Ghosh, J., deli- 
vering the judgment of the Bench of the 
Calcutta High Court in Prafulla Chandra 
v. Jatindra Nath (AIR 1938 Cal. 538)’ 
“although the fact of payment may. be 
different from the acknowledgment if 
the cheque itself is evidence of the fact 
of payment it is also evidence of acknow- 
ledgment” (at page 539 of the report). 


13. Now, can it be said that merely 
because the cheque is subsequently dis- 
honoured, there is no admission of the 
liability of the debt in satisfaction of 
which the cheque purports to have been 
issued? In my opinion, it is impossible to 
accept the proposition that in no circum- 
stance, issuing of a cheque which is sub- 
sequently dishonoured in settlement of 
certain debt can amount to an admission 
or acknowledgment of that debt. Whe- 
ther there is an admission of the debt 
has to be determined with reference to 
the point of time at which the purport- 
ed admission was made, that is to say, 
when the cheque was issued, An admis- 
sion does not cease to be an admission 
merely because it is subsequently re- 
tracted. It may well'be prestmed that 
by issuing the post dated cheque which 
was subsequently ‘dishonoured’ towards 
the payment of a debt, the drawer in- 
tended to make that’ payment and on 
account of certain supervening  circum- 
stances, the cheque was dishonoured, It 
may be that the drawer had not the 
necessary balance in the account even 
though at the time of issuing the’ cheque 
he had expected that he would have-the 
necessary balance at the time the cheque 
would be presented for encashment, Or it 
may be that though he initially admitted 
the liability and intended to discharge 
that liability by’ making the’ ‘payment 
by means of the cheque in the drawer 
subsequently ‘decided not to make ‘the 
payinent and as in this case stopped 
payment of the cheque,.-- ::0 . 


1981 


-At least..in those cases where he did 
not have at the time of issuing the cheque 
an wntention to deceive ‘the person in 
whose favour the cheque was issued the 
issue of a cheque towards the payment 
of a debt opertaes as admission of the 
liability to pay that debt even though 
the cheque is dishonoured subsequently. 
The case in which even at the time of 
issuing the cheque, the drawer had no 
intention to make the payment presents 
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bility to pay the debt but was resorting 
a subterfuge to get rid of an incon- 
enient creditor. But even in such a 


o intention should be honoured, the 
awer represented to the. person to 
whom the cheque was issued that the 
cheque would be honoured on presenta- 


sion of his liability to pay the debt 
in satisfaction of which the cheque was 
issued. That a person who was- issuing 
e cheque in satisfaction of a debt was 
admitting his liability to pay the cheque 
is a reasonable, indeed the necessary in- 
erence to be drawn from the issue of 
the cheque. An admission’ according to 


oral or documentary, which suggests any 
inference asto any factin issue a rel- 
vant fact.” Whether a statement con- 
stitutes an admission has, therefore, to 
determined with reference to the in- 


and not with reference to the. 
processes underlying or accompanying 
that statement. And, therefore, it may 
well be said even in such a case that the 
drawer of the cheque acknowledged or 
admitted his liability to pay the debt in 
satisfaction or part satisfaction of which 
ke had issued the cheque. Such a con- 
clusion is in accord with justice and 
equity, - 

By issuing a cheque which is dis- 
honoured subsequently to the words of 
Krishnan, J., in Gori Lal v. Ramjeelal 
(ATR 1961 Madh Pra 346) the debtor has 
intended, and at all events represented- 
to the creditor that the negotiable in- 
strument is good, and thereby the credi- 
tor has for his part, been given a feeling 
of security with a fresh term of limita- 
tion. If one looks to the equity side of 
it a payment which the debtor means as 
a sheer pretence, but the creditor accepts. 
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ease, by issuing the cheque which he had > 


` payment) 
ion and thus, intimated to him his ad-- 


ction 17 Evidence Act is a “statement, ` 
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latter of what Section 18 has already 
given him (Section 18 of the Act has 
been substituted for Section 20). At any 
rate, it cannot be held that in no event 
a cheque which has beer subsequently 
dishonoured may amount to an acknow- 
ledgment of a liability within the mean- 
ing of the expression as used in 5S. 18 
of the Act. 


14. The conclusion that even a cheque 
which has been dishonoured may operate 
as acknowledgment of the debt to satisfy 
which it was issued finds support from 
the following passage in Banning on the 
Limitation of Actions, Edn. 3 P, 51: 


“When a debtor gave a bill on account 
of the debt and the bill proved ultimately 
worthless, the bill (being a conditional 
operated as an acknowledg- 
ment of the debt.” (quoted with approval 
by S. K. Ghose in Prafulla Chandra v. 
Jatindra Nath (AIR 1938 Cal 538) (supra) 
at Pp. 539-540 of the report). 


15. Sri Chatterjee placed great re- 
liance on the decision in Chintaman v. 
Sadguru (AIR 1956 Bom 553), In which 
their Lordships of the Bombay High 
Court observed “there is in our view no 
acknowledgment of liability merely by 
giving a cheque which is dishonoured and 
a cheque which is dishonoured cannot be 
regarded as part payment within the 
meaning of the Sec. 20 Limitation Act” 
(at p. 554 of the report). The view 
that a cheque which is dishonoured 
cannot be regarded as part payment may 
be correct though it was dissented from 
by a learned single Judge of the Madhya | 
Pradesh High Court in Gorilal v, Ram-' 
jeelal (AIR 1961 Madh Pra 346) (supra) 
relying upon it. But for the reasons 
given already, I cannot assent to the 
proposition that in no circumstance there 
can be an acknowledgment of liability 
by giving a cheque which is dishonoured. 
Their Lordships of the Bombay High 
Court gave no reasons for their conclu- 
sion that there is no acknowledgment of 
liability in such a case if they meant to 
lay down any such proposition I must 
respectfully, dissent from it, 

16. It follows, therefore, that the 
plaintiff had pleaded in the plaint that 
limitation, if any, was saved by the 
acknowledgment of liability of the debt 
in respect of which the demand was 
made by bill No, 94 dated 4-1-1962. If 


even a cheque which has been dishonour- 


ed can, even in certain circumstances 
amount to an acknowledgment of liabi- 
lity of the- debt to satisfy which it is 
issued, the question whether the claim 
for the amount of Rs, 5,274.71 was not 
barred by limitation as the acknowledg- 
ment on 12-3-1962 provided a fresh 
period of limitation cannot be deter- 
mined against the plaintiff merely on 
the basis of the averments in the plaint. 
It can be determined only if it is held 
that in the circumstances of this case, 
the payment did not amount to an ac- 
knowledgment of the liability of the debt 
aforesaid. I may mention that the lower 
appellate Court has held that the defen- 
dant had issued three post dated cheques 
which clearly proves that he had ac- 
knowledged the liability to pay the 
amount asmentioned in the cheques. The 
question of limitation raised by Sri 
Chatterjee, therefore, is not a pure 
question of law, but is a mixed question 
of law and facts, which cannot be deter- 
mined at least in favour of the defen- 
dant without fresh’ investigation into 
tacts. That being-so, the plea of limita- 
tion raised by Sri Chatterjee, cannot be 
permitted . to be raised for the first tim® 
in second Appeal and must be rejected. 


` 17. Both the contentions raised by Sri 
Chatterjee having been found to be 
devoid of merit, the appeal must be 
dismissed. In view of the conclu- 
sion at which I have arrived it is 
not necessary to consider the other con- 
tention of Sri Ghosh namely, that the 
period of limitation governing this case 
_was not that laid down in Article 14 or 
that even if Article 14 applied, on the 
finding of facts arrived at by the lower 
appellate Court limitation was saved by 
the provisions of Sections 18 and 19 of 
the Limitation Act or that at any rate, 
the petitioner was entitled to recovery 
of the amounts of the three cheques 
which were dishonoured the cause of 
action being the failure of the considera- 
tion under the three cheques on the 
lines On which the alternative relief was 
granted by the Bombay High Court in 
ihe Bombay case referred to above. 


18. In the result, the appeal is with- 
out merit and it is, accordingly dismissed 
with costs, 

Appeal dismissed. 
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(RANCHI BENCH) 
V. MISHRA. J. 


Smt. Mira Sen Gupta, Petitioner - v. 
Shaktipada Sen Gupta, Opposite Party. 

Testamentary Case No. 1 of 1979 R), 
D/- 10-4-1981. 

(A) Court-fees Act (7 of 1870). Sec- 
tion 19-H — Value of assets assessed 
by petitioner applying for grant of pro- 
bate — Clearance certificate granted by 
Controller of Estate Duty assessing 
valuation of properties ata higher 
figure on basis of valuation of Con- 
troller of Estate Duty — No objection 
as to, by Collector — High Court has 
right to interfere and require petitioner 


to correct valuation — § (Estate Duty 
Act (1953), Sec. 56 (1) (b)) — (Patna 
High Court Rules (1916), Chap. H, 


Rule 21) — (Civil P. C. (1908), OQ. 7, 
Rule 11). 

Where in an application for grant of 
probate, the applicant valued assets at 
certain figure and paid court-fees on it 
and no objection was raised regarding 
valuation of property given in the ap- 
plication, by the Chief Controlling Re- 
venue Authority or by the Collector 
under Section 19-H (2) but the Con- 
troller of Estate Duty before whom a 
copy of petition with details of valua- 
tion given in Court was filed to obtain 
clearance certificate as per require- 
ments of Estate Duty Act while grant- 
ing the certificate, assessed the valua- 
tion of properties for much higher 
amount, it could not be said that the 
High Court had no right to interfere 
and require the petitioner to correct 


. valuation and to pay additional duty. 


(Para 3) 

Section 19-H does provide for an cb- 
jection on the point of valuation to be 
raised by the Collector, but that is not 
all. The Court cannot be stopped from 
satisfying itself regarding the correct- 
ness of the valuation specially when 
petitioner has filed a document to show > 
a different valuation of the very same 


property. AIR 1925 Cal 1201; 1979 
BBCJ 621: AIR 1978 NOC 303, Disting~ 
uished. (Para 3) 


Further, in view of Rule 21 of Chap- 
ter 11 of part 2 of Patna High Court 
Rules, the applicant in probate pro- 
ceedings, becomes the plaintiff, the 
caveator, the defendant and the appli- 
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cation, a suit and the procedure of Civil 
P. C., becomes applicable under Order 
7, Rule 11 of Civil P. C. plaint has to 
be rejected if the relief is under- 
valued and the plaintiff fails to 
correct the valuation within time pre- 
scribed by the Court. That incidentally 
means that it permits the Court to hold 
an enquiry into the valuation and make 
the necessary orders. “ (Para’5) 

(B) Court-fees Act (7 of 1870). Sec- 
tion 19-I — Estate Duty Act (34 of 


1953). Sections 56 (1) (a) and 58 — 
Valuation of property by petitioner 
to. obtain probate — Different 
valuation. given by Controller of 
Estate Duty while granting clearance 
certificate — Valuation by Controller 


for Estate Duty and probate duty can- 
not be said to be for different purpose. 


The word “representation” 
sub-section (1) of Section 56 of Estate 
Duty Act means probate of will. When 
an application for probate is made the 
Executor or the applicant has to give to 
the Controller of Estate Duty a copy 
of the same valuation or account given 
before probate Court under Section 19 
of Court Fees Act. On receipt of appli- 
cation the Controller has' to make an 
inquiry regarding _ the valuation in ac- 
cordance with Section 58. The Control- 
ler fixes a different valuation only when 
he does not accept valuation to be cor- 
rect. Accordingly, it cannot be said 
that the valuation arrived at by Con- 
troller is, not binding and value of pro- 
perty for probate duty and estate duty 
are different. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1978: NOC 303:1979 BBCJ 621 4 
AIR 1955 Pat 362 4 
ATR 1925 Cal 1201 | -4 

C. B.. Mitter, Raghubansh Prasad and 
D. Dash, for Petitioner; N. K. Prasad 
and M. K. Laik, for Opposite Party. 


ORDER :— . The petitioner is the 
daughter of- late Sri Rash Behari Sen 
Gupta who .had executed a Will ap- 
pointing. her to be the executrix. The 
petitioner has, therefore, filed this ap- 
plication for grant of probate. A caveat 


<- has also been filed by Shri Shaktipada 


Sen Gupta who is the son of late’ Rash- 
behari Sen Gupta and a brother of the 
petitioner. When the petition was filed 
a notice was given to the Chief Con- 
trolling Reveue 


ance with sub-section (2) of Section 
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used in. 


` Authority in accord- ` 
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19-H of the Court-fees Act, 1870- (here- 
inafter referred to as the Act). No ob- 
jection was raised regarding the valua- 
tion of the property given in the ap- 
plication! by the Chief Controlling Re- 
yenue ‘Authority or by the Collector 
under the provisions contained in Sec- 
tion 19-H of the Act. According to the 
application the petitioner valued the as- 
gets at Rs. 49,989/- (vide paragraph 10 
of the application) and paid the duty 
on it. According to clause (b) of sub- 
section (1) of Section 56 of the Estate 
Duty ‘Act, 1953, the probate could not 
be. granted unless a clearance certificate 
from the Controller of Estate Duty was 
obtained. As would appear from para- 
graph 9 of the petition. a copy of the 
petition with the details of valuation 
given in this Court was filed before the 
Controller of Estate Duty also for ob- 
taining the necessary clearance certi- 
ficate. That clearance certificate was 
granted to the petitioner in July, 1980 
which is placed at flag. ‘19’. The certi- 
ficate shows that she was not liable to 
pay any Estate Duty, but at the same 
time the Controller has assessed the 
valuation of the properties or assets in 
question at Rs. 1,09;950/-. On receipt of 
this certificate the office has placed for 
consideration if the petitioner would be - 
required to correct the valuation in her 
petition and pay further fees jn the 
light of the valuation fixed by the Con- 
troller. Both parties have been heard 
on this . point. 


2. The first objection raised- ee Mr. 
C. B. Mitter, learned counsel appearing 
on behalf of the petitioner, is that this 
Court has no right to interfere with the 
valuation given by ‘the petitioner in ab- 
sence of ‘any objéction from the Col- 
lector. He has invited my attention to 


‘Rule 4 Chapter XI, Part II of the Patna 


High Court Rules, according to which 
every application for probate has to be 
accompanied by a certificate of the 
Registrar as to the duty having been 
paid, or a certificate of the Taxing OM- 
cer that no duty is payable. In this case 
it is submitted that the property was 
valued at Rs. 49,989/~ and duty was paid 
thereon: So this provision is said to 
have been fully complied with. He then 
referred to Section 19-I of the Act 
which says that no - order entitling the 
petitioner to the grant of probate shall 
be made until the petitioner has filed in 
the Court a valuation of the property 


196 Pat, 


im the form set forth in the Third Sche- 
dule, and the Court is satisfied that the 
fee mentioned in No, 11 of the First © 
Schedule’ has been paid on such valua- 
tion. The amount of duty that has been 
paid is in accordance with item No. 11 
of the First Schedule of the Act. There 
. is no dispute on this point. Thus, sub- 
section (1) of Section 19-I of the Act 
is also claimed to have complied with. 
Mr. Mitter has, however, drawn my at- 
tention to certain sub-sections of Sec- 
‘tion 19-H of the Act which entitles the 
Collector to raise some objections re- 
garding valuation. 


3. When an application for probate 
is made before the High Court then in 
accordance with sub-section (2) of Sec- 
tion 19-H of the Act, the High Court 
has to cause a notice of the application 
to be given to the Chief Controlling 
Revenue Authority for the local area in 
which the High Court is situated. If the 
application for grant of probate is made 
to any other Court, that Court has to 
cause a notice of the application to be 
given to the Collector in accordance 
with sub-section (1) of Section 19-H of 
the Act. Sub-section (3) of Section 


19-H of the Act empowers the Collec- - 


tor to embark on an enquiry regarding 
the valuation, if he is of opinion that 
the petitioner has under-estimated the 
value of the property. If after the en- 
quiry he finds the property under- 
valued, he may require the petitioner 
to amend the valuation. If the peti- 
tioner does not amend the valuation 
then under sub-section (4) of Section 
19-H of the Act, the Collector may 
move the Court to hold an enquiry in- 
to the true value of the property. There 
is also a time. limit of six months for 
the Collector to -make such motion. 
After such a motion the Court can_ hold 
an inquiry and get an enquiry held 
under sub-section (5) of Section 19-H 
of the Act and can record a finding as 
to the true valuation of.the property. 
Sub-section (6) of Section 19-H of the 
Act gives certain. details of inquiry with 
which this case is not concerned. Under 
sub-section (7) of Section 19-H of the 
Act the finding of the’ Court is final, 


even though an objection raised by the 


Chief Controlling. Revenue Authority 
could still be entertained in such a. case. 
Mr. Mitter has contended. that Section 
19-H of the Act prescribes the mode of 
objection, if any, to the valuation. and 
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To appreciate 


if no objection to the: valuation given 
by the petitioner is made by the Col- 
lector in accordance with the provi- 
sions of Section 19-H of the Act, the 


Court is helpless in the matter and even 


if the Court feels that the property has 
been under-valued, the Court cannot 
proceed in the matter and cannot re- 
quire the petitioner to amend the valua- 
tion of the property or to pay any addi- 
tional duty. I am afraid, it is not pos- 
sible to agree with the objection of Mr. 
Mitter. No doubt, Section 19-H of the 
Act does provide for an objection on 
the point of valuation to be raised by 
the Collector, but that is not all. The 
Court cannot be stopped from satisfy- 
ing itself regarding the correctness of 
the valuation specially in a case like 
the present one where the petitioner 
has herself filed a document to show a 
different valuation of the very same 
property. But, before doing that I will 
dispose of the authorities relied upon by 
Mr. Mitter in support of his contention 
aforesaid. - 


4. Mr. Mitter has relied upon a 
Bench decision of Calcutta High Court 
in the case of “In the goods of Bhu- 
paneshwar Trigunait”, (AIR 1925 Cal 
1201), in which it has been observed as 
follows :— (at p. 1203) 


“By Section 19-H notice of every ap- 
plication for probate or Letters of 
Adminstration has to be given to the 
Chief Controlling Revenue Authority 
and means are provided whereby- the 
revenue authorities may check. 
valuations and recover the proper fees. 
Section 19-I, under which the 
learned Judge in this case has purport- 
ed to act, means that an order for a 
grant shall not be made until payment 
of the duty. The applicant must. have 
filed what the section calls-a “valuation 
of the property in the form set forth 
in the third Schedule.” The Court is 
not required to satisfy itself that the 
“valuation” is correct but only that the 
fee mentioned in No. 11 of the first 
Schedule has been paid ‘on such valua- 
tion‘. tt 


this it would be neces- 
sary to quote sub-section (1) of Section 
19-I of the Act which runs. as fol- 
lows i- 

“No, order sinini., 
the grant of probate or letters of admin- 
istration shall: be-.made upon an appli- ; 
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cation for such grant until the peti- 
tioner has filed in the Court a valua- 
tion of the property in the form set 
forth in the Third Schedule, and. the 
Court is satisfied that the fee mention- 
ed in No. 11 of the First Schedule -has 
been paid on such valuation.” ` 


In the authority quoted above it has 
been said that the Court is not required 
to satisfy itself regarding the valuation. 
That may only mean that it is not neces- 
sary for the Court to suo motu inquire 
into the matter. It never means that 
if a point is raised either by the Cavea- 
tor or by the office and that on good 
materials, the Court would refuse to 
interfere in the matter. The petitioner 
of that case had not himself filed any 
other value as has been done here. On 
facts, therefore, the Calcutta authority 
is quite distinguishable and has no ap- 
plication. Another authority relied upon 
is a single Judge case of this Court in 
the case of Brahmdeo Singh v. The 
State of Bihar (1979 BBCJ 621: (AIR 
1978 NOC 303)). In that case two appli- 
cations for. probate were occasioned. On 
the first application the Collector had 
determined the valuation and letters of 
administration had been granted. That 
was, however, subsequently revoked as 
the inventory and accounts were not 
filed. Hence a second application for 
letters of administration was made. No 
Court-fee was demanded as full Court- 
fee had been paid on the first occasion. 
In this context there is an observation 


that the valuation could not be revised’ 


“unless the Collector made a motion 
under Section 19-H (4) of the Act. 
Again on facts this case is quite diffe- 


rent and has, therefore, .no application.. 


On the other hand Mr. N. K. Prasad, 
learned counsel appearing for the 
Caveator (opposite party), has placed 


his reliance on a Bench decision of this. 


Court in the case of Mundrika Prasad 
Singh v. Mst. Kachnar Kuer; (AIR 1955 
Pat 362). In this case a copy of the list 
with the valuation was sent to the Col- 
lector. The Collector complying with 
the procedure ‘prescribed by Section 
19-H (3) of the Act held an ex parte 
; inquiry and submitted his own valua- 
tion to the Court. The petitioner object- 
ed to this valuation. The Court there- 
upon inquired into the matter itself by 
appointing a pleader commissioner. The 


Court there was of the Court of Addi-. 


tional District’ Judge. After hearing . the 
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parties and’ examining the report of the 
pleader commissioner ‘the Additional 


District Judge fixed a valuation at a 
much higher rate than that given by ‘he 
petitioner. It was hald that there was 
no substantive departure from the pro- 
cedure and the inquiry made by the 
Additional District Judge was justified. 
This authority thus shows that even 
though the Collector had not acted in 
accordance. with the exact procedure 
laid down in Section 19-H of the Act, 
the Court was justified in holding an 
enquiry in respect of the valuation. I 
think this is a more reasonable view of 
the matter. 


5 In further support of the position 
that the Court cannot be stopped from 
satisfying itself regarding the correct- 
ness of the valuation. I may now refer 
to Rule 21. Chapter XI, Part II of the 
Patna High Court Rules which runs as 
follows :— 


“Upon the affidavit in support of the 
caveat being filed (notice whereof shall 
immediately be given bythe caveator to 
the petitioner), the proceedings shall he 
numbered as a suit in which the peti- 
tioner for probate or letters of admin- 
istration shall be the plaintiff, and the 
caveator shall be the defendant, the 
petition for probate’ or letters of admin- 
istration being registered as and deem- 
ed a plaint filed against the caveator, 
and the affidavit filed by the caveator 
is being treated as his written statement 
in the suit. The procedure in such ‘suit 
shall, as nearly as may be, be according 
to the provisions of the Code of Civil 
Procedure.” — 


The position, therefore. in the instant 
rase now is that the petitioner has be- 
come the plaintiff, the caveator has be- 
some the defendant and the applica- 
tion has become a suit. It is also amply 
clear that the procedure laid down in 
the Code of Civil Procedure shall, as 
nearly as may be, be applicable to: the 


suit. Under.Order VII, Rule 11 of the 
Code of Civil Procedure, the plaint 
has to be rejected where the > relief 


claimed 1s -under-valued. and the plain- 


` tiff, on being required by the Court to 


correct the valuation within a time to 


‘be fixed by the Court, fails to do - so. 


This provision also permits the -Court 
to require the: plaintiff -to correct the 
valuation. That incidentally means that 
it permits the Court to hold an‘ inquiry 
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into the valuation and make necessary 
orders because without making any in- 


quiry the Court cannot call upon the. 


plaintiff to correct the valuation. It 
would be idle to contend that however 
‘low and unconscionable value is given 
by the plaintiff, the ‘Court must - not 
suo motu take any initiative in the 
matter, even though it has materials 


before it. The Court cannot be a mute 
spectator to the plaintiffs device or 
attempt to escane Court-fees. 


6. The next objection raised by Mr. 


Mitter is that the valuation of the ‘pro- 
perty given by the Controller of Estate 
Duty is for different purpose and that 
cannot. therefore, be taken as valuation 
for the purposes of obtaining probate in 
this Court. According to him the valua- 
tion to be fixed by the Controller is 
only for the purposes of Estate Duty 
and he may have different criteria (not 
known to us) for fixing the valuation. 
It may or may not be the market value 
of the assets. I would, however, show 
that the valuation given in this Court 
is.correlated with the valuation before 
the Controller of Estate Duty. For this 
I would first refer to sub-clause (a) of 


sub-section (1) of Section 56 of the. 


Estate Duty Act. 1953, which runs as 
follows :— 


“56 (1) In all cases in which a grant 
of representation is applied for — 
(a) the executor of the deceased shall, 
to the best of his knowledge and belief, 
specify in an appropriate account annex- 
ed to the affidavit of valuation filed in 
Court under Section 19-I of the Court- 
fees Act, 1870, all the property jin re- 
spect of which estate duty is payble 
upon. the death of the deceased and 
shall deliver a copy of the affidavit with 
the account to the Controller.” 


The word ‘representation’ used in sub- 
section (1) of Section 56 of the Estate 
Duty Act means probate of a Will 
(vide. Section 2 (18) of the Estate Duty 
Act). It is amply clear. from this that 
when an application for probate is 
made the Executor or the applicant has 
to give to the Controller a copy of the 
same valuation or account as given 
under Section 19-I of the Act. Here in 
this case the duty has been paid only 
on the valuation mentioned in the ap- 
plication in accordance with Section 19-I 
of the Act. On receipt of the applica- 
tion the Controller has to make an in- 
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quiry regarding the valuation in accord- 
ance with Section 58 of the Estate Duty 
Act. According to sub-section (1) of Sec- 
tion 58 of the Estate Duty Act, if the . 
Controller is satisfied that the account 

given under Section 56 of the ‘Estate 


Duty Act is correct and complete, he 
Can accept it and assess the Estate 
Duty. If he, however, is not so satis- 


fied, he has to serve a notice on the 
person accountable (petitioner here) to 
attend in person’ and to adduce evi- 
dence in support of his account. This is 
done under sub-section (2) of Section 
58 of the Estate Duty Act. Thereafter 
the ' Controller takes evidence and as- 
sesses the principal value of the Estate 
of the deceased and determines the 
amount payable as Estate Duty. This he 
does under sub-section (3) of Section 58 
of the Estate Duty Act. It is thus amp- 
ly clear that the Controller, if he is not 
satisfied that the valuation given in the 
application is correct. shall conduct an 
inquiry in presence of the party: con- 
cerned and pass an order. This has been 
done in this case also as will appear 
from the clearance certificate at flag ‘19’. 
The representative of accountable per- 
son had appeared, the case was heard 
and the value was fixed in his présence. 
According to thatthe . value comes to 
Rs: 1,09,950/-. The Estate Duty Act 
also provides for an appeal against the 
order of valuation made by the Con- 
troller (vide Section 62 of the Estate 
Duty Act), but in this case the peti- 
tioner did not prefer any appeal what- 
soever. It is thus clear that the peti- — 
tioner has accepted the valuation fixed 

by the Controller.: It is needless to re- 
peat that the starting point for the Con- 
troller is also the valuation given in 
Section 19-I of the Act which is the 
same as for this Court at the initial 
stage. From what has been said above, 
it is amply clear that the Controller 
fixes a different valuation only when he 
does not accept that valuation to be 
correct. The petitioner in this case. 
therefore, who has not preferred an ap- 
weal against that order, cannot say that 
the valuation arrived at by the Con- 
troller is not binding on her and she 
can value the property for probate: duty 
and estate duty differently. This objec- 
tion of Mr. Mitter, therefore, is ruled 
out, 


7. It is thus clear that the. ee has 
ample powers to re-fix the valuation in 


1981 


a case like the present one and the 
Court would be perfectly justified in 


asking the petitioner to amend the 
valuation and pay additional duty. 

8. The petitioner is accordingly re- 
quired to amend the valuation in the 


petition in the light of the valuation 
mentioned in the estate: duty clearance 
certificate by 22-4-1981 in the manner 
pointed out by office in its notes dated 
5-12-1980. Let this case be listed under 
the heading ‘for Orders’ on 24-4-1981 
with fresh stamp report for payment of 
the deficit Court fee and for fixing a 
date of final hearing of this case. 


Order accordingly. 
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Din Narain Singh and others. Appel- 
lants v. Kedar Nath eine and others, 
Respondents. 


A. F. A D. No. 
18-12-1980.* 


Civil P. C. (5 of 1908), O. 41. Rules 
4, 33 — Decree for declaration of title 
and recovery of possession — Appeal 
against — Appeal dismissed in respect 
of minor respondents for non-compli- 
ance of order of Court — Decree hbe- 
came final in favour of said respon- 
dents — Appeal, held become incompe- 
tent — Relief, i. e. reversal of whole 


955 of 1974 D/- 


decree — Cannot be given — Order 41, 


Rule 4 read with_R. 33 not attracted. 


AIR 1971 SC 742, Distinguished. 

| (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1971 SC 742 4 


Balbhadra Pd. Singh, Laxman Saran 
Sinha. Rana Pratap Singh No. 2 and 
Shrawan Kumar, for Appellants; Kai- 
lash Roy and Sheo Kumar Singh, for 
Respondents, 


JUDGMENT :— This second appeal 
by the defendants is directed against a 
decree passed in favour of the plaintiff- 
respondents in a suit filed by them far 
declaration of title and recovery of pos- 
session with respect to suit property. 


*Against judgment and decree of Ra- 
dhey Shyam Prasad. Addi. Dist. 
Judge. Arrah. D/- 26-9-1974. 
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2. The appeal stood dismissed 
against minor respondents Nos. 6 and 7 
for non-compliance of order dated 
18-12-1978. The matter was then placed 
before the Bench with a note as to 
whether the entire appeal has become 
incompetent. The Bench by its order 
dated 12-2-1980 directed that the in- 
competency matter will be decided at 
the time of the hearing of the appeal 


3. In order to appreciate as to whe- 
ther the appeal nas become incompe- 
tent on account of its dismissal against 
minor respondent Nos. 6 and 7, certain 
facts will have to be kept in mind. The 
suit property is a house which belong- 
ed to two brothers. The heirs of Ram 
Bharosa Singh are the plaintiffs where- 
as the descendant of Sheo Parsan Singh 
are defendants. Both sides agree that 
there was a partition between Ram 
Bharosa and Sheo Parsan but accord- 
ing to the plaintiffs on partition the 
suit property fell in the share of Ram 
Bharosa whereas according to the de- 
fendants it fell in the lot of Sheo Par- 
san. The defendants also claimed alter- 
natively that even if it was held that 
the suit property was allotted to the 
branch of Ram Bharosa yet the defen- 
dants had acquired title to it by pre- 
scription. But the finding as recorded 
by the Court of appeal below is that 
the suit property was allotted to the 
branch of the plaintiffs. It has also 
found that the defendants did not ac- 


quire title by prescription. On these 
fmdings the suit has been decreed. 
Plaintiff No. 1 was the grandson of 


Ram Bharosa and plaintiffs Nos. 6 and 
7 were the grandsons of plaintiff No. 1. 
The suit was was filed by all the plain- 
tiffs in their own individual capacity 
although they were members of a joint 
family. The lower appellate Court 
awarded a decree to the plaintiffs. The 
decree as against plaintiffs Nos. 6 and 7 
became final as the appeal stood dis- 
missed against them for non-compliance 
of the order dated 18-12-1979. 


4. Mr. Balbhadra Prasad Singh, ap- 
pearing for the . appellants, urged that 
although the appeal has stood dismiss- 
ed as against plaintiffs Nos. 6 and7 yet 
itis not incompetent as relief can be 
given by this Court under Order 41, 
Rule 4 read with Rule 33 of the Code 
of Civil Procedure. He also contended 
that the interest of plaintiffs Nos. 6 and 
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7 was Gorana by their grandfather 
plaintiff No. 1. On this count also, he 
urged, the appeal has not become in- 
competent. To support his contention 
Mr. Singh referred to a decision of the 
Supreme Court in the case of Mahabir 
Prasad v. Jage Ram, (AIR 1971 SC 742) 
wherein it has been held that jurisdic- 
tion of appellate Court under Order 41, 
Rule 4, Civil P. C. is open when other 
persons who were parties to the pro- 
ceeding before Subordinate Court and 
against whom a decree proceeded on a 
ground which was common to the ap- 
pellant and to those other persons who 
were either not impleaded as parties to 
appeal or were impleaded as respon- 
dents. Their Lordships of the Supreme 
Court, therefore, directed that relief 
could be given to a person who was not 
on the records of the case, but the 
question arises as to whether Order 41, 
Rule 4 will apply in a case where re- 
lief is sought against a person who 
has not been impleaded as a party or 
against whom the appeal has stood dis- 
missed. In my view, Order 41, Rule 4 
of the Code of Civil Procedure does not 
enyisage this. Besides, it is also against 
the principles of natural justice. In 
this case, therefore, if the appeal is al- 
lowed then it will be prejudicial to 
. plaintiffs Nos. 6 and 7 against whom the 
appeal has already stood dismissed. 
Again Rule 33 of Order 41 also does 
not save the situation. Under Order 41, 
Rule 33, it is true that the appellate 
Court can vary the entire decree egl- 
though an appeal has been filed against 
a part of it only. But this Rule, in my 
view, will not be attracted where a 
Part of the decree has become final as 
has been noticed. The appeal stood dis- 
missed as against plaintiffs Nos. 6 and 
7. The effect of this is that the decree 
became final in their favour. For these 
reasons, neither Order 41. Rule 4 nor 
Order 41, Rule 33 of the Code of Civil 
Procedure helps the appellants. 


. 5. If the appeal is allowed then the 
decree for declaration of title and re- 
covery of possession will have to — be 
set aside. It has been noticed that the 
decree has. become final in favour’ of 
the plaintiffs Nos. 6 and 7; that will 
[mean that. there wil] be two decrees 
inconsistent with each other which can- 
not be allowed. The. appeal. therefore, 
in my view...has become incompetent. 
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6. It is accordingly dismissed. but in 
the circumstances of the case, there will 
be no order as to costs. 

Appeal dismissed. 
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NAGENDRA PRASAD SINGH, J. 
Jagarnath Jha, ` Appellant v. Ugra- 
kant Chaudhary, Respondent. 

A. F. A. D. No. 252 of 
9-10-1980.* | 

(A) Bihar Money-Lenders Act (22 of 
1975); S. 12 — Suit for realisation of 
amount advanced to mortgagor — Be- 
fore disposal of suit, Act came into 
force — Mortgagee in possession of 


1979, D/- 


mortgaged land for seven years — Suit 
cannot be decreed. 
Where the suit was filed by the 


mortgagee for realisation of the amount 
advanced to mortgagor after six years 
from execution of usufructuary mort- 
gage and before disposal of suit, the 
Act came into force and mortgagee had 
continued in possession of mortgaged 
land for seven vears. the suit could not 
be decreed in view of Section 12. In 
such a case, it would be deemed that 
the amount advanced to mortgagor 
along with interest has been fully 
Satisfied and. the mortgage has been re- 
deemed. - (Para 6) 


(B) Bihar Money-Lenders Act (22 of 


1975), S. 12 — Suit for realisation ‘of 


amount advanced to mortgagor — On 
date of institution of suit period of 
seven years not over — Period expir- 
ing during pendency of suit — Suit still 
cannot be decreed. (Civil P. C. (1908), 
S. 151, O. 7, R. 7). 

Where on the date the suit was filed 
by the mortgagee for realisation of 
amount advanced to mortgagor the 
period: of seven years was not over it 
could not be said that the Court had to 
decree or .dismiss. the suit taking into 
consideration only the situation as it 
existed on the date of the institution of 
the suit.. If the. period expires during 
pendency of the suit, the Court can take 
notice. of this subsequent event and dis- 
miss the suit. It is true that the law 
in general is that Court has to decide 
the rights and liabilities of the parties 


*From a decision of Phani Bhushan Jha 
Sub-J.. Madhubani; D/- 13-1-1979. 


- DY/EY/B840/81/PGS//SNV . 


1981 . , Jagarnath v.Ugrakant - Pat. 201 
.as they existed on the date of institu- AIR 1941 FC 5 .. |: aa i 
tion. of suit. but itis’ equally well AIR 1924.Cal 190 9 
established ` that in’ appropriate cases. . Madhav Roy, for Appellant; Sachchi- 


Court .cannot shut their eyes 
subsequent events while. passing a order 
or decree. AIR 1941 FC 5, AIR 1974 
SC 1178: AIR 1968 Pat 422. Rel. on. 
(Para 7) 
Further, if the suit is decreed mere- 
ly because, on the date of the institu- 
tion of the suit, the period of seven 
years was not over, it will lead to an 
anomalous position. that while the 
Court will hold the plaintiff entitled for 
realisation of the amount advanced by 
him to mortgagor, Section 12 says that 
it will be deemed to have been satisfied 
after the expiry of the period of seven 
years. 


(C) Bihar Money-Lenders Act (22 of 
1975), Section 12 — Suit for recovery 
of. mortgage amount — Seven years from 
date of mortgage expiring during pend- 
ency of suit — Subsequent admission 


of mortgagor as to his desire tc pay - 


back principal — No application made 
at time of such admission — Mortgagee 
cannot get advaniage under Order 12, 
Rule 6, Civil P. C. — In any event. 
suit cannot be decreed after exrirv of 
seven years from execution of mort- 


= gage in view of S. 12. (Civil P. C. (1908), 


O. 12, R. 6). 


Where the mortgagee had not made 


any application at the time the mort- 
gagor in his cross-examination made an 
admission that he wanted to pay 
back the loan advanced by mortgagee, 
the mortgagee could not get advantage 
under O. 12, R. 6. for realisation of 
such amount on such admission. Exer- 
cise of power under O. 12. R. 6 is dis- 
cretionary and has to be exercised after 
taking into consideration all facts -and 
circumstances of the case. AIR 1924 Cal 
190, Rel. on. (Para 9) 


Further, even if the mortgagor had 


stated that he was prepared to pay the. 


principal amount, the Court could not 
have passed a decree on that statement 
when Section 12 was in force and had 
absolved the mortgagor from liability 
to pay the amount after expiry of seven 
years from the date of execution of 


mortgage. (Para 9) 
Cases Referred:  Chconoloracal Paras 
ATR 1974 SC 1178: . : 7 
- AIR 1968 Pat 422 7 
TLR (1948) 1 Cal 141° - T 


to the 


- (Para 8) 


danand Jha, for Respondent. 


JUDGMENT: — The plaintiff is the 
appellant in this second- appeal. The 


` suit in question had been filed on be- 


half of the plaintiff for realisation of 
Rs. 670/- as principal along with inter- 
est from the defendant-respondent. 

2. The case of the plaintiff is that 
the defendant-respondent took a loan 
of Rs. 498/- from him and executed an 
usufructuary mortgage bond dated 
18-3-1969 mortgaging 4 kathas of land 
fully described in the schedules of the 
plaint. The said mortgage bond was to 
be redeemed on 30th Baisakh 1379 fasli, 
i. e., June, 1972. The plaintiff. also came 
in possession of the mortgaged property. 
It is further the case of the plaintiff 
that the defendant forcibly dispossessed 
him from the land on 5-7-1972, and in 
spite of requests the possession has not 
been delivered to the plaintiff which 
necessitated filing of the suit for rea- 
lisation of the amount advanced along 
with interest, 


3. The defendant admitted the tak- 


‘ing of the loan from the plaintiff and 


the execution of the bond on the date 
alleged in favour of the plaintiff, but 
he denied that the plaintiff was dis- 
possessed from the mortgaged land by ` 
him. He asserted that the plaintiff con- 
tinued to be in possession of the same 
and enjoyed the- usufructs from the 
land. According to him, this suit has 
been filed to avoid the consequence of 
the provisions of the Bihar Money Len- 
ders Act, 1974 (hereinafter to be re- 
ferred to as ‘the Act). The suit in 
question was filed on 5-6-1975. 


4. The trial Court, ona consideration 
of the materials, dismissed the suit on 
15-9-1976 on the finding that the plain- 
tiff was never. dispossessed. from the 
suit land and the story of dispossession 
as propounded by him was incorrect. It 
further held that in view of Section 12 
of the aforesaid Act, the plaintiff was 
not. entitled for realisation of the 
amount advanced to the defendant. The 
appeal filed on behalf of the plaintiff 
was also dismissed by the learned Sub- 
ordinate Judge affirming the findings of 
the trial Court. 


5. Learned: counse! appearing for thie 
plaintiff-appeHant purported ‘to chal- 
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lenge the findings of the two Courts be- 
low that plaintiff was never dispossess- 
ed from the mortgaged land as alleged 
by him. He further submitted that even 
if that finding is accepted, the suit of 
the plaintiff for realisation of the 
amount advanced to the defendant could 
not have been dismissed because the 
defendant had agreed to pay the 
amount and to redeem the mortgage by 
30th Baisakh 1379 fasli, ie., June 1972, 
and having not done so, it was open to 


the plaintiff as mortgagee to file the 
suit in question. 
6. It is true that a. mortgagee can 


file a suit for realisation of the amount 
advanced to the mortgagor. But, in the 
instant case, the suit was filed on 5-6- 
1975. and before the disposal 
suit. the aforesaid Act came in force. 
Relevant portion of Section 12 of the 
aforesaid Act is as follows ;— 


"Notwithstanding anything to the 
contrary contained in any law or any- 
thing having the force of law or in any 
agreement, the principal amount and 
all dues in respect of an usufructuary 
mortgage relating to any agricultural 
land whether. executed before or after 
the commencement of this Act, shall be 
deemed to have been fully satisfied and 
mortgage shall be deemed to have been 
wholly redeemed on expiry of a period 
of seven years from the date of the 
execution of the mortgage bond in re- 
spect of such land and the mortgagor 
shall be entitled to recover possession 
of the mortgaged land in the manner 
prescribed under the rules.” ` 
On a plain reading of Section 12 the 
principal amount and all dues in re- 
spect of usufructuary mortgage relating 
to any agricultural land whether exe- 
cuted before or after the commence- 
ment of the said Act. ‘shall be deemed 
to have been fully satisfied and the 
mortgage shall be deemed to have been 
wholly redeemed on expiry of the 
period of seven years from the date of 
the execution of the mortgage bond in 
respect of such land and the mortgagor 
shall be entitled to recover possession 
of the mortgaged land. In other words, 
if the mortgagee has continued in pos- 
session for a period of seven vears in 
respect of the mortgaged land. in view 
of Section 12 of the Act. it will be 
deemed that the principal amount as 
well as interest for the same has been 
fully satisfied. Now in the instant case 
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the mortgage bond was executed on 
18-3-1969; the period seven years. shall 
be over on or about 18-3-1976. In view 
of the concurrent findings of the two 
Courts below that the plaintiff has con- 
tinued in possession of the mortgaged 
land during this period, Section 12 o 
the Act shall have full play and it will 
be deemed that the amount advanced 
to the defendant along with interest 
has been fully satisfied and the 
mortgage has been. redeemed. In such 
a situation, now the question is as to 
whether the trial Court could have de- 
creed the suit on 15-9-1976 directing the 
defendant to pay back the principal 
amount along with interest. In my view. 
the answer to this question is in nega- 
tive. It is well settled that no Court 
can pass an order which is against the 
mandate of a statute: 


T. It was then submitted on behalf 
of the plaintiff-appellant that on the 
date when the suit was filed, the period ` 
of seven years was not over so as to 
extinguish ihe mortgage, and Court had 
to decree or dismiss the suit taking imto 
consideration only the situations as 
they existed on the date of the in- 
stitution of the suit. It is true that the 
law in general is that court has to de- 
cide -the rights and liabilities of the 
parties as they existed on the date of 
the institution of the suit, but it is equ- 
ally well established that in appro- 
priate cases courts cannot shut their 
eyes to the subsequent events while 
passing an order or decree. In the case 
of Lachmeshwar Prasad Shukul v. 
Keshwar Lal Chaudhuri (ATR 1941 FC 
5) it was observed: (at p. 18) 


akite the Court of appeal is entitled 
to take into account even facts and 
events which have come into existence 
after the decree appealed against.” 


Again, in the case of Shikharchand 
Jain v. Digamber Jain Praband Karini 
Sabha (AIR 1974 SC 1178) it was point- 
ed out as follows:— (at p. 1182) 
“Ordinarily, a suit is tried in al} its 
stages on the cause of action as it 
existed on the date of its institution. 
But it is open to a court including a 
court of appeal to take notice of: events 
which have happened after the institu- 
tion of the suit and afford relief to the 
parties in the changed circumstances 
where it is shown that the relief claim- 
ed originally has (1) by reason of sub- 
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sequent change of circumstances become 
inappropriate; or (2) where it is neces- 
sary to take notice of the changed cir- 
cumstances in order to shorten the 
litigation, or (3) to do complete ae 
between the parties.” 


A Bench of this Court also in the case 
of Smt. Chandrawati Devi v. Rameshwar 
Kaviraj (AIR 1968 Pat 422) observed 
that courts are required to determine 
the rights of the parties with reference 
to the date of the institution of the suit, 
but it has to take note of events which 
have happened since the institution of 
the suit and pass the decree according 
to the circumstances prevailing at the 
time the decree is being passed.” 


_ 8. Now, if the suit of the plaintiff 
is decreed merely because on the date 
of the institution of the suit the period 
of seven years was not over, it will 
lead to an anomalous position; while 
the court will hold the plaintiff entitled 
for realisation of the amount advanced 
by him to the defendant, Section 12 of 
the Act says that it will be deemed to 
have been satisfied ‘after the expiry 
of the period of seven years. In my 
view. the courts below were justified 
in dismissing the suit of the plaintiff 
taking note of the subsequent events. 


9. It was lastly submitted that in 
the special facts and circumstances of 
the instant case the plaintiff was en- 
titled for a decree on the admission of 
the defendant himself. It appears that 
the defendant was being examined as 
a witness on 11-9-1976 as D. W. 3 and 
during cross-examination he admitted 
that he wanted to pay back the loan 
which he had taken from the plaintiff: 
however, he was not prepared to pay 
the interest. He further stated that if 
he: had dispossessed the plaintiff then 
he was prepared ‘to pay back principal 
as well as interest: on the other hand, 
if he has not dispossessed the plaintiff 
then he was prepared only to pay the 
principal. On the basis of the afore- 
said statement it has been urged that 
the courts should have decreed the suit 
at least for the principal amount in 
view of Order 12, Rule 6 of the Code 
of Civil Procedure. The said rule as it 
stood prior to the amendment of the 
Code of Civil Procedure, 1976 which 


will be applicable to the present suit 
was as follows :— 

“Any party may at any stage of a 
suil, where admissions of fact have 
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been made, either on the pleadings, or 
otherwise, apply to the Court for such 
judgment or order as upon such ad- 
missions he may be entitled to, with- 
out waiting for the determination of 
any other question between the parties; 
and the Court may upon such applica- 
tion make such order, or give such 


‘judgment, as the Court may think 
just.’ 33 
Even after 1976 amendment. “the afore- 


said Rule has been retained substan- 
tially, but it: enables the court to- pass 
any order or give any judgment ‘on 
such admission even of its own motion. 
This change, perhaps, was made because 
in some of the decisions with reference 
to the old Rule it has been held that 
such orders can be passed’ only on ap- 
plication being filed see Abinash Chandra 
Ray v. Surjya Narayan Shaha, ILR 
(1948) 1 Cal 141. It is an admitted posi- 
tion that at no stage any such applica- 
tion was. filed on behalf of the plain- 
tiff after the aforesaid admission was 
made. Exercise of power under Rule 6 
is discretionary and has to be exercis- 
ed after taking into consideration all 
facts and circumstances of the case. 
Reference in this connection may be 
made to a judgment of Mookerjee and 
G. Rankin, JJ. (AIR 1924 Cal 190) where 
it was pointed out that exercise of the 
power under the aforesaid Rule was 
discretionary. On 11-9-1976 even if 
the defendant had stated that he was 
prepared to pay the principal, the 
court could not have passed a decree 
on that statement when Section 12 of 
the Act was in force and had absolved 
the defendant from the liability to pay 
the amount which had been advanced 
to him. 


10. In’ the result, the appeal fails 
and is, accordingly, dismissed. In the 
circumstances of the case, however, 
there will be no order as to costs. ` 


_ Appeal dismissed. 
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B. P. JHA AND CHAUDHARY SIA 
| SARAN SINHA, JJ. 


.. Most. Ram Sakhi Kuer and another, 
Appellants v. Daroga Prasad Singh and 
others, Respondents. 


A. F. O. D. No. 443 of 1973, D/- 28-1- 


 1981.* 


` (A) Hindu Law — Adoption — A re- 
married widow giving in adoption her 
son, born of her previous husband, to her 
second husband — Adoption is not valid. 
(Hindu Widows’ Re-marriage Act (1856), 
Ss, 2, 3). 


According to S. 3 of Hindu Widows’ 
Remarriage Act, after re-marriage a 
widow ceases to be the guardian of the 
person of her minor son born of her pre- 
vious husband; consequently the son also 
ceases to be her son. So, she is not em- 
powered to give her son in adoption. By 
giving in adoption such a son of her pre- 
vious husband, she deprives her previous 
husband of the spiritual benefits to which 
her previous husband was entitled from a 
son. (Paras 5, 14) 


Where adoption was made prior to 


Hindu Adoptions and Maintenance Act 


(1956) came into existence, the general 
principles of Hindu law then existing 
would govern the case. The right to give 
a koy in adoption prior to the Act was 
primarily the right of father of the boy, 
i. e. patria potestas. The right to give a 
boy in adoption is a right of disposition. 
A portion of patria potestas comes to the 
widow by reason of her connection with 
her former husband’s estate. If therefore, 
she meets her civil death on remarriage 
she cannot exercise any such right. | 
(Para 14) 


(B) Civil P. C. (5 of 1908), O. 14; R..1 — 
Defendant claiming partition on basis of 
adoption based on special custom — De- 
fendant neither specifying plea of 
custom in written statement nor. adduc- 
ing evidence of special custom — De- 
fendant cannot say that he could not 
lead evidence of. special custom for want 
of issue to that effect ag issue arises only 


when a material proposition of law or - 


fact is ‘affirmed by one party and denied 


by the -other. (Evidence Act (1872), 
S. 101i)... a (Para 16) 
*From decision of Rameshwar Prasad, 


2nd Addl. Sub. J., Chapra, D/~ 14-8-1973. 
DY/EY/B845/81/AAJ/DHZ 
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(C) Evidence Act (1 of 1872), S. 3 — 
Evidence — Appreciation of — Illiterate 
witnesses. . ; 

We are well aware as to how an illiter- 
ate or a semi-literate witness behaves in 
a witness box when he is put in the 
whirlwind of cross-examination. Such 
witnesses being unable to give the exact 
year of a particular incident in regard 
to which they depose. The evidence of- 
such witnesses cannot be scrutinised-on - 
mathematical calculation, although the 
entire evidence has to be considered whe- 
ther it can be found to be reliable, satıs- 
factory and trustworthy. (Para 13) 


Cases Referred: Chronological Paras- 
AIR 1964 All 17: 1963 All LJ 218 14 


AIR 1962 Pat 436 16 
AIR 1925 Nag 1 (FB) 14 
AIR 1921 Bom 1 (FB) 14 
(1909) ILR 33 Bom 107 14° 
(1900) ILR 24 Bom 89 < 14 


Thakur Prasad, Chandramauli Kumar. 

Prasad and Ravi Shankar Prasad, for 
Appellants; Prabha Shankar Mishra, 
Ramesh Chandra and Binod. Shankar 
Tiwary, for Respondents. 


B. P. JHA, J.:— The plaintiffs pre- 
ferred an appeal before this Court against 
the judgment of the trial Judge. 


2. The point of law for consideration 
in this appeal is: l 

Whether a Hindu widow has been em- 
powered after her remarriage to give in 
adoption a son by her first husband? 
This decision will not affect the cases 
under the Hindu Adoptions and Mainten- 
ance Act, 1956. In the present case, the 
alleged adoption took place sometime in 
the year 1949. i 


3. The present appeal arises out of a 
partition suit. Plaintiff No. 1 is the widow 
of Harihar Mahto, and plaintif No. 2'is- 
the daughter of Harihar Mahto. Admit- 
tedly, Harihar Mahto died in the year 
1957 after the Hindu Succession Act, 
1856 came into force. Plaintiff No. 1 
Ramasakhi Kuer was the first: wife of 
Harihar Mahto. He also married Most. 
Chhathia as his second wife. After the 
marriage, Most. Chhathia gave her son - 
Surya Mahto, who was the son of-her - 
previous husband, in adoption. It is the- 
consistent evidence of D. Ws. 1, 2, 4, 6 and 
8 that after Most. Chhathia was re 
married with Harihar Mahto, she gave. 
her son, who was. the son- by. her previous 
husband, in adoption to Harihar Mahto. 
The ‘question: for consideration is:.. Whe- 
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ther such an adoption is a valid. adoption 
or not? 


4, The P. Ws. have denied the fac- 
’ tum of adoption. It is pleaded in the writ- 
ten statement of Most. Chhathia that the 
adoption ‘was in accordance with the 
Shastras us well as on _ the basis 
of the custom. It is an admitted position 
that there is no evidence adduced on be- 
half of the defendants to show that there 
was any custom amongst the Sudras that 
a remarried widow can give in adoption 
her son by her previous husband. 


5. It has been held by certain deci- 
sions that a mother can give her son in 
adoption. After remarriage, the widow 
ceases to be the mother of the son and, 


as such, she cannot give in adoption a. 


child who was by her first husband ac- 
cording to the Hindu law as it was pre- 
valent before the Hindu Adoptions and 
Maintenance Act, 1956 came into force. 
A father had the authority to adopt a son 
end he could give his son in adoption to 


another person. When a widow remarries,: 


she loses her status as a mother and, as 
such, after remarriage she cannot give 
her son in adoption who was by her first 
hushand. According to Section 2 of the 
Hindu Widows’ Re-marriage Act (Act XV 
of 1856), after remarriage, a widow dies 
a civil death so far as the rights and 
interests in the family of the previous 
husband are concerned. By _ giving in 
adaption such a son from her previous 


husband, she deprives her previous hus- ` 


band of the spiritual benefits to which 
her previous husband was entitled from a 
son. In this circumstance, I hold that 
Most. Chhathia loses her right of a mother 
of Surya Mahto (who was born by her 
previous husband). No doubt, as a mother 
she was entitled to give in adoption 
Surya Mahto according to some authori- 
ties; but as soon as she ceases to be the 
mother, Surya’ ceased to be her son. If 
Surya ceased to be her son, Chhathia had 
no authority in law to give Surya, who 
was a stranger to her., in adoption to 
Harihar. D. Ws. 1, 2, 4, 6 and 8 have stat- 
ed that after remarriage. Most. Chhathia 
had given in adoption her son by her first 


` |husband to Harihar. Even if the evi- 


dente of these D. Ws. be accepted, in law 
Most. Chhathia had no .authority to give 
Surya in pgpption on the grounds stated 
above. . 


6. The- factum. ‘of _adoption. es -been 
denied bythe evidence of P. We 1, 2, 3; 


4, 3, 6 and 7. 
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7. It was contended by the learned: 
counsel for the respondents that the de- 
fendants did not prove the factum of 
custom as no issue was framed to this 
effect. On a perusal of issue No. 4, it is 
clear that an issue was framed about the 
adoption. It is relevant to quote issue 
No. 4 which runs as follows:— 

“Is Suraj Singh the adopted son << 
Haribar Singh?” a 
8. In paragraph No. 4 of the E TA 
statement of Most. Chhathia (defendant 
No. 1) and Surya Mahto (defendant No. 8), 
it is specifically pleaded that the adop- 


. tion was done in accordance -with the 


Shastras as well as in accordance witb 
the custom. I, therefore, hold that the 
learned counsel for the respondents erred 
in arguing that no evidence was led in 
respect of the factum of custom, for no 
issue was framed to this effect. The issue 


is quite clear. Under issue No. 4, the de- 


fendants ought to have led evidence that 


‘the adoption was a valid adoption in ac- 


cordance with the Shastras as well as on 
the basis of the custom which has not 


, been done in the present case. It is con- 


ceded by the learned counsel for the re- 
spondents that the D. Ws. have not prov- 
ed that there was a custom to the effect 
that a remarried widow can give in adop- 
tion a son born by her previous husband. 
In view of the fact that there is nọ evi- 
dence adduced on behalf of the defen- 
dants to prove such a custom, I hold that 
the defendants failed to prove the adcp- 
tion in accordance with the Shastras as 
well as in accordance with the custom. 
Hence Suraj Mahto will not be entitled 
to any share. 

.9. According to Section 10 of the 
Hindu Succession Act, 1956, all the 
widows shall take one share. and the 
surviving sons and daughters shall each 
take one share. Harihar Mahto died leav- 
ing behind two widows, namely Ram- 
sakhi Kuer (Plaintiff No. 1) and Most. 
Chhathia (defendant No. 1). Harihar had 
five daughters, namely, Taramati (Plain- 
tiff No. 2), -Ramrati Kuer (defendant 
No. 3) Dimagia Devi (defendant No. 4) 
Rakmin Devi (defendant No. 5) and Raj- 
pati Devi (defendant No. 6). Each daugh- 
ter including plaintiff No. 2 shall take: 
1/6th share, and 1/6th share shall be 
taken by plaintiff No. 1 (widow) and de- 
fendant No. 1 (Most. Chhathia). I. there- 
fore, pass a preliminary decree for parti- 
tion in. favour of the plaintiffs -granting 
1/12th share to plaintiff No. 1-and 1/6th 
share to plaintiff No. 2. The decree of the 
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court below is modified to the extent 
mentioned above. The transferees wil] 
get ‘their share after allotment of the 
Shares to fhe parties concerned out of 
their -respective shares. | 


30. In the result, the appeal is allow- 
ed with the modification, indicated above, 
and the judgment and decree of the court 
below are accordingly modified to. the 
extent indicated above. The parties shall 
bear their own costs throughout. 


* CHOUDHARY SIA SARAN SINHA, J. :— 
11. In this first appeal by the plaintiffs, 
the main submissions of Mr. Thakur Pra- 
sad, learned counsel for the appellants, 
were twofold, namely that the story of 
adoption of Surya Mahto (defendant 
No. 8), as alleged in the written state- 
ment filed by defendants 1 and 8, which 
has been accepted by the trial Court, is 
incorrect, and, that even if that be so, 
Most. Chhathia (defendant No. 1) having 
remarried with Harihar Mahto, she ceas- 
ed to have any legal and valid right to 
give Surya Mahto (defendant Na. 8), her 
son from her previous husband Rama- 
dhin, in adoption to Harihar Mahto. Mr. 
Prabhashanker Mishra, learned counsel 
for the respondents, refuted these con- 
tentions. 


12. The plaintiffs came with a cut and 
dried case of partition treating Surya 
Mahto only as a Dagarua son of Harihar 
Mahto suggesting that Surya Mahto was 
born of Most. Chhathia from her previous 
husband and when Most. Chhathia re- 
married with Harihar Mahto, obviously 
in sagai form, she came to Harihar with 
Saryu Mahton. 


13. The claim of the plaintiffs © for 
partition was contested. In view of the 
certain contentions advanced before this 
Court, which I shall deal shortly herein- 
after, i consider it appropriate to give an 
extract of paragraph No.4of the written 
statement filed on behalf of defendants. 1 
and 8 which is as follows:— 


“Yah ke kursinama munsawak aarji 
nalish galat hai mudalah No. 8 Harihar 
Mahto ka mutmana larka (adopted son) 
wo bachapan se Harihar Mahto ne 
mudalah number 8 wo aape larka sa 
tasaur karke apna samil rakhkar par- 
warish mudalah number 8 ka kiya wo 
mutawik -shashtra wo riwaj ke adoption 
‘hua wo mudalah number 8 ko barabar se 
bataur putra ke Harihar Mahto saluk 
karte the.” 
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Among other issues, one of the issues 
framed was issue No. 4 which reads as 
under:— 

“Is Suraj Singh, the adopted son of; 
Harihar Singh? While the defendants led 
evidence to show that surya Mahto had 
been adopted by Harihar Mahto, the 
plaintiffs led evidence of the contrary. 
The learned subordintte Judge on a con- 
sideration of the evidence recorded a 
finding in paragraph No. 31 of the judg- 
ment that the contesting defendants had 
established that Surya Mahto was the 
adopted son of Harihar Mahto. The evi- 
dence adduced was . scrutinised by the 
learned trial court in right perspective. : 
Certain infirmities were pointed, out by 
Mr. Thakur Prasad in their evidence, and 
it was submitted that the evidence of the 
witnesses for the defendants ought not 
to have been relied upon. I have given 
my anxious consideration to thé evidence 
adduced on this point and I find it diffi- 
cult to accept the contention of Mr. 
Thakur Prasad. The infirmities pointed 
out, in substance, related to the evidence 
as to the time of adoption, one of the 
witnesses being -unsummoned and one 
being unable to say the year of adoption. 
We are well aware as to how an illiter- 
ate or a semi-literate witness behaves in 
a witness box when he is put in the 
whirlwind of cross-examination. We are 
also well aware about such witnesses be- 
ing unable to give the exact year of a 
particular. incident in regard to whichi 
they depose. The evidence of such wit-| 
nesses cannot be scrutinised on mathe- 
matical calculation, although the  entirel. 
evidence has to be considered whether it 
can be found to be ata satisfactory 
and trustworthy. D. Ws. 1, 2, 4, 6 and 8, 
as my learned brother has ` pointed out, 
have consistently , stated about Surya 
Mahto having been given in adoption and 
about his being adopted by Harihar. The 
trial court which had the occasion to 
examine these witnesses and to . mark: 
their demeanour has accepted their evi- 
dence, overruling the negative . evidence 
adduced on behalf of the plaintiffs and I 
See no reason to disagree with the find- 
ing of the trial court. I, therefore, hold 
and find in agreement with the trial court 
thet it is established that Surya Mahto 
had been given in adoption to and adopt- 
ed by Harihar Mahto. `’ 

14. We have, at present, on the sta- 
tute book the Hindu Adoptions and 
Maintenance Act, 1956. The adoption in 
the instant case having been made prior 


a 
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to this enactment of the year 1956, the 
general principles of the Hindu Law, then. 
existing, shall govern the matter under 
consideration. Section 475 of the Mulars 
lays 
down that the primary right to give in. 
adoption is that of the father. Section 476 
thereof stated that the mother cannot 
give her son in adoption, while the father 
jis alive and capable of consenting, with- 
out his permission. It would thus appear 
'that the right to give a boy in adoption 
pricr to the Hindu Adoptions. and Main- 
tenance Act, 1956, was primarly the right 
lot the father of the boy, i. e. patria 
'postestas. The right to give a boy in 
j adoption is a right of disposition. A por- 
tion of patria potestas comes to the 
widow by reason of her connection with 
i her former husband’s estate. If therefore, 
she meets her civil death on remarriage, 
she cannot exercise any such right. The 
‘theory of pious obligation of the son is 
also well-known. By giving a boy in 
adoption without the permission of the 
‘real father of the boy, the father will 
be deprived of the spiritual benefits ex- 
pected from the som. Apart:from these, 
the question as to who is the guardian 
of the person of the boy heing given in 
adoption is also one of the relevant fac- 
tors while considering who is competent 
to give in adoption. The Hindu Widow’s 
Re-marriage Act, 1856 (Act XV of 1856) 
was undisputedly applicable to the parties 
at the relevant time when Surya Mahto 
was given in adoption. It is undisputed 
that Most. Chhathia was previously mar- 
ried to Ramadhin. Surya Mahto was also 
undisputedly born of the lawful wedlock 
of Most. Chhathia and Ramadhm. It is 
further undisputed that after the death 
of Ramadhin, Most. Chhathia was. mar- 
ried in sagai form with Harihar Mahto 


and she brought Surya Mahto with her- 


self. My learned Brother, while referring 
to Section 2 of the Hindu Widows’ Re- 
marriage Act,- 1856, has observed that on 
remarriage the widow remarrying meets 
her civil death. I would also refer to Sec- 
tion 3 of the said Act which states, inter 
alia, that on the remarriage of a Hindu 
widow, if neither the widow nor any 
other person has been expressly consti- 
tuted by the will or testamentary 
disposition of the deceased husband the 
guardian of his children, the ‘father or 
paternal grandfather or the mother or 
paternal grandmother, of the deceased 


husband, or any male relative of the de- 
ceased husband, may petition. the highest 
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cases in the place where the deceased 
husband was domiciled. at the time of his 
death for the appointment of some pro- 
per person to be guardian of the said 
children. This implies- that on remarriage, 
in the circumstances stated in Section 3,. 
the widow ceases to be the guardian. of 
the person af her minor son. born. of her 
previous husband. If the matter is. con- 
sidered in these perspectives, the irresisti- 
ble conclusion would be that it would be 
against the principles of Hindu law. to 
permit a widow remarrying to. give her 
son from the previous husband. im adop- 
tion to her second husband, without the 
permission of her previous husband: Mr.’ 
Thakur Prasad relied on certain decisions 
of the other High Courts which support 
this view. One of the- decisions is in. Pan- 
chappa v: Sanganbasawa, (1900) 24 Bom. 
89, wherein it was held that a Hindu 
widow had no power, after her remarri- 
age to give in adoption her son by: her 
first husband, unless he had: expressly. 
authorised her to do so, which is not the 
case of the defendants in the instant. case. 
A somewhat contrary, view was taken. by, 
the Bombay High Court in the case af 
Putlabai v. Mahadu. (1909) ILR: 33. Bom 
107. This led to a consideration of the 
matter by a Full Bench of the Bombay 
High Court in Fakirappa Veerbhadrapa 
v. Savitrewa Sangappa: (AIR 1921 Bom 1) 
where it. was laid down that a Hindu 
widow after her remarriage could. not 
claim to have any right to give a. son. by. 
her first husband in adoption. The deci- 
sion of the Allahabad High Court. relied 
upon. by Mr. Thakur Prasad. is. reported 
in the case of Kishni v. Ratna (AIR. 1964 
Al]. 1%) and of the Nagpur High Court is 
reported in the case of Mt. Sheokabai v: 
Ganpat (AIR 1925. Nag 1). (FB). 

15. Thus, on a consideration. of the 
principles of Hindu law then applicable; 
the conclusion ,would be that Most 
Chhathia had no right to give Surya 
Mahto. in adoption to her subsequent. hus- 
band, Harihar Mahto: and, this being so, 
the adoption of Surya Mahto must. be 
held to be illegal and. invalid in law. 

- 16. Mr. Prabha: Shankar Mishra re- 
lying on a decision. of this. Court. in: Rup 
Raut v. Basudeo Raut (AIR 1962 Pat. 436). 
submitted that if, as held therein, by 


. establishing a special custom, the widow- 


remarrying retained: her interest im her 
first husband’s property, by invoking. 
such a special custom she cam also: claim 
to. have- a: right to give her son from. her 
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previous husband in. adoption to her sub- 
sequent husband. I must say at once that 
no such special custom has been pleaded 
by the defendants in their written state- 
ment and, it may be too late for the de- 
fendants to raise any such plea. The 
words “Shashtra who riwaj ke adoption 
` hua”, stated in paragraph No. 4 of the 
written statement filed on behalf of de- 
fendants 1 and 8 refer to the formalities 
of adoption, both accoding to the Shash- 
tras and the custom, and nothing beyond 
that. This being the position, the conten- 
tion of Mr. Prabha Shankar Mishra that 
the suit should go back on remand for a 
consideration of the question of validity 
or otherwise of the adoption is unfit to be 
accepted. The plaintiffs came out with a 
case in the plaint-that Surya Mahto was 8 
dagarua son of Harihar Mahto. The de- 
fendants had another story to tell, name- 
ly, that Surya Mahto was the adopted 
son of Harihar Mahto. Section 101 of the 


Evidence Act lays down, inter alia that 


whoever desires any Court to give judg- 
ment as to any legal right or liability 
dependent on the existence of facts 
which he asserts, must prove that those 
facts exist. The story of adoption was 
repudiated by the plaintiffs. If, there- 
fore, the defendants claim any legal right 
on the basis of adoption based on any 
special custom, it was their duty to set 
up such a case and lead evidence which 
they have failed to.do. Mr. Mishra con- 
tended that the defendants did not ad- 
duce evidence of any special custom for 
want of an issue to that effect. 
Issue arises when a material proposition 
of law or fact is affirmed by one party 
and denied by the other. No such plea of 
special custom. as stated above, having 
been specifically set up in the written 
statement, the issue framed by the Court 
which is generally based on the issues 
proposed by the parties was correctly 
framed and the question of any remand 
of this long drawn suit on this score can- 
not arise. This contention of Mr. Mishra, 
has, therefore, no legs to stand and it is 
negatived. 


17. At one stage of the argument, 
Mr. Mishra also contended that there was 
no evidence to show that Most. Chhathia 
gave Surya Mahto in adoption after her 
remarriage with Harihar. This conten- 
tion is devoid.of any merit as there is 
sufficient material 


marriage with Harihar. The term ‘Sagai’, 
as is commonly known and understood, 
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to show that this. 
adoption took place after Chhathia’s re-- 
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dispute about it. This apart, as submitted 
by Mr. Thakur Prasad, there is an ad- 


mission of D. W. 4 himself in paragraph - 


No. 5 of his statement. This contention 


also, therefore, fails. 


18. No other contentions having been 
raised it has to be found that though 
Surya Mahto was adopted by Harihar. 
Mahto, on his being given in adoption 
by Most. Chhathia, the said adoption 
cannot be treated as legal and valid in 
law. Consequently, any such adoption 
cannot entitled Surya Mahto to any share 
in the properties of Harihar Mahto. 
This being so, the plaintiffs will get 
shares in the properties of. Harihar to 
the extent indicated by my learned Bro- 
ther and will be well entitled in law to 
a preliminary . decree for 
these circumstances, amongst others, re- 
ferred to by my learned Brother, I agree 
to the order - proposed by 
Brother. 

Appeal allowed. 
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Manendra Prasad, Petitioner v. Ranchi ` 


Regional Development Authority and 
another, Respondents. 


Civil Writ Jurisdiction Case No. 432 of 
1978 (R), D/- 31-3-1981. 


(A) Bihar and Orissa General Clauses 
Act (1 of 1917), S: 4 (30) — — “Local au- 
thority” — What is — Ranchi Regional 
Development Authority — Said authority 
legally entitled to management of 
municipal funds obtained by way of con- 
tributions under S. 44 (3), Bihar Re- 
gional Development Authority Ordinance, 
1974 — Said authority is a ‘local au- 
thority’ under S. 4 (30). (Para 7) 

(B) Constitution .of India, Art. 16 — 
Discrimination — Petitioner, promoted as 
Accountant on condition that if he did not 


pass Local Bodies Accounts Examination 


he would be reverted — Respondent also 
appointed as Accountant but without 


condition as to passing of examina- 
tion on ground that he was 
member of S. T.. — Held, it 


was discrimination between equals, in 
absence of reservation of post for mem- 
ber of S. T. AIR 1957 SC 397, Disting, 


DY/EY/B879/81/HR/RSK_ 


KA 


partition. In 


leerned - 


(Paras 9, 10) — 
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Cases . Referred: Chronological . Paras subsequently confirmed as -Senior Ac- 
AIR 1957 SC 397- . -- -4@ counts. Clerk but he . was: not reverted 
- to ‘his substantive post i. e, Senior. Ac- 

J. P. Srivastava, A. B. “Kumar and » 9 
N. K. Prasa counts Clerk. His further grievance is 

POP Varma Or Eo dere that although -respondent No. 3 did not 


' Bhagwat Prasad and B.S. Lal, for Re- 
spondents. 

SATYESHWAR ROY, J.:— By this 
application under Articles 226 and 227 of 
the Constitution the petitioner has prayed 
for quashing Annexure-'7’ order dated 
13-7-1978 passed by Ranchi Regional 
Development Authority, respondent No. 1, 
by which the petitioner was reverted 


from the post of Accountant to, that of 


Upper Division Clerk with effect from 
12-6-1978. 


2. Applications were invited - re- 
spondent No. 1 for the post of Senior Ac- 
counts Clerk in the Upper Division Scale, 
_ The required qualifications for the candi- 

dates were that they should be at least 
intermediate in Commerce, Science or 
Arts with Mathematics and possess at 
least 5 years’ experience in the Accounts 
work in a local body or Public Works De- 
partment (the P. W. D.). The petitioner 
in pursuance of that advertisement ap- 
plied for the post and by Annexure-‘l’ 
dated 10-6-1970 he ‘was appointed 
temporarily to the post of Senior Ac- 
counts Clerk. By office order dated 19-5- 
1976, Annexure-‘3’ the petitioner was 
confirmed. By -office order dated 7-4-1976, 
Annexure-‘2’ respondent No: 3, who wag 
senior most’ Upper Division Assistant in 
the office of respondent No. 1 was ap- 
pointed as Accountant in the office of re- 
spondent No. 1 in anticipation of the con- 
_ currence of the Bihar Public Service 
Commission (the B. P. S. C.). By order 
dated 17-8-1976; Annexure-‘4’ respondent 
No. 1 promoted’ the petitioner on purely 
temporary basis for one year to the post 
of Accountant. It was provided that if the 
petitioner would not pass. the Local 
Bodies Accounts Examination . then he 
would be reverted to the post of Upper 
Division Clerk. The petitioner was post- 
ed to work as Accountant in the office of 
the Executive Engineer of, respondent 
No. 1. As the petitioner did not pass the 
Local Bodies Accounts Examination, . he 
was reverted to the post of the Upper 
Division Clerk. The grievance of the 
petitioner is that although applications 
were invited for. the post of Senior Ac- 
counts Clerk and the petitioner. was ap- 
pointed as such. in pursuance of that ad- 
vor eena by Annexure-'l’ “and was 
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- case that he would be 


pass the Local Bodies Accounts Examina- 
tion before. his promotion as an Account- 
ant as no condition was imposed in his 
reverted to his 
substantive post if he would not pass the 
Local Bodies .Accounts : Examination, 
no condition could have been imposed by 
respondent No. 1 making it compulsory 
for the petitioner to pass the Local Bodies 
Accounts Examination as that amounted 
to change of the conditions-of the service 
which was without jurisdiction and also 
imposition of such condition in case of 
the petitioner amounted to discrimina- 
tion inasmuch as no such condition was 
imposed in the case of respondent No. 3. 
3. -In the counter-affiidavit filed on 
behalf of respondents Nos. 1 and 2 it has 
been admitted that the petitioner was 
appointed as Senior Accounts Clerk and 
that he was confirmed in that post. It has 
been stated that a person can be sub- 
stantively appointed as accountant only 


„after he passes Local Bodies Accounts 


Examination and as the petitioner could 
not pass it he was reverted from the 
post of accountant. Their further case is 
that respondent No. 3 is the senior 
most clerk in office of the Authority and 
who is also a member of the Scheduled 
Tribe was promoted as Accountant. He 
was exempted from passing the accounts 
examination in terms of Government 
letter dated 1-6-1978, Annexure-'B’ to 
the counter affidavit. It was asserted that 
the reversion of the petitioner was legal 
and valid. 

4, According to the supplementary 
affidavit filed on behalf of the petitioner 
there are two cadres of clerks in the 
office of respondent No. 1, one is general 
cadre and the other is accounts cadre. It 
was stated that he could not have been 
reverted to the general’ cadre when his 
appointment was in the accounts cadre. 
No counter affidavit had been filed to the 
supplementary affidavit filed on behalf of 
the petitioner. 

- 5. It may be stated that Ranchi Im- 
provement Trust was created under 
Bihar Town Planning and Improvement 
Trust Act 1951 (hereinafter referred to 
be.as the Trust Act). The petitioner and 
respondent No. 3 were in the service of 
the Trust. Rules under the Trust Act 


r r be 
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known. as the+Bihar Improvement Trust 
Officers and Servants. (Appointment, 
Classification, Conduct, , Control and 
Punishment) - Rules, 1956 (the Rules) were 


framed regarding the -service conditions | 


and other matters .of:the officers and ser- 
vants of the Trust. The Governor of 
Bihar promulgated . Bihar: Regional Deve- 
lopment :Authority Ordinance 1974 (here- 
inafter’ referred to .as the  -Ordinance) 
which was extended from time to time. 
By Section 93 (1) (a) of.the Ordinance: it 
was ‘provided that the ‘Trust Act shall 
cease to have effect within area notified 


under sub-section (1)-of. Section 3. By 


. notification. - under ‘Section 3 (1) of the 
Ordinance published in the official gazette 
Ranchi Regional Development Authority, 
(the Authority) was created and in terms 
of Section 93 (2) 
officers and ‘employees of: the Trust shall 
be deemed to have - been transferred to 
end become officers and: employees of 
the Authority.on the same terms and 
conditions of service as held under the 
Trust and. shall continue to do.so until 
and unless such terms and conditions of 
the service were duly altered by the Au- 
thority. It is . admitted- position that no 
rules have been framed by the Authority. 
The employees of the Authority, there- 
fore, shall. be governed: by the Rules 
noticed . above. . 
6. The réspondents Nos, 1 and 2 have 
relied on Rule 6, which is as follows:—. 
“Classification of staff......(i) The officer 
and Secretary of the Trust shall be 
' classified into two groups, namely:— 
(a) “officers” which will include’ the 
Secretary the Chief Engineer, other Engi- 
neers, not below the rank of Assistant 
Trust Engineer and other employees who 
may be classified by the Trust as such; 
. (b) “other servants” of the. Trust which 
will include all employees who are: not 
officers. : . ov i 
' (ii) The clerical posts ‘under the Trust 
shall be classified into three groups 
namely:— D A : i 
(a)-"Selection posts” which will include 
the Accountant the Head Clerk and any 
other clerical posts that may be classified 
by the Trust as such— . i r; 
' (b) “Upper Division posts”; and 
=a (c) “Lower Division posts.”: `° 7] 
In Rule 6 (i) second line, the word 
“Secretary” is perhaps a misprint -for 
“Servant”. --According to “Mr.-N. -K. 
Prasad, learned counsel appearing on be- 
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of the Ordinance all, 
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half of the-:respondents,' the rule quoted 
above speaks only of one cadre which is 
known. as clerical post. According to Mr. 


Srivastava, learned counsel appearing on. 
behalf of the petitioner that rule speaks. 


about: classification and grouping and not 
about cadre. Cadre has been defined in 
Rule 12-of the Bihar Service-Code which 
means the strength of the service or 4a 


part of service sanctioned as a separate _ 


unit. Rule 6 speaks about classification 
of staff of the Authority. The staff of.the 
Authority has been classified as “officers” 
and “other servants” other servants have 
been classified’ into three groups. Em- 
ployees of the Authority who are not offi- 
cers have all been classified as clerks. This 
rule does not speak about cadre. In ab- 
sence of.a counter affidavit to the supple- 
mentary affidavit filed on behalf of the 
petitioner: wherein it has been submitted 
that there are two cadres in clerical staff 
and in.absence of any rule contrary to 


_what has been asserted by the petitioner, 


it must be held that the petitioner was in 
accounts: cadre before. he was promoted 
as accountant. He, therefore, could not 
have been reverted by Annexure-'7’ to 
the post of. Upper Division -Clerk. The 
order of the Authority, as contained .in 
Annexure-'7’ reverting the petitioner to 
the post of Upper Division: Clerk must .be 
held to be bad. pe 


7. There is no provision in the Rules 
that a person cannot be- substantively ap- 
pointed unless he passes the Local Bodies 
Accounts Examination. Mr. Prasad, sub- 
mitted that the Authority is a local au- 
thority and, therefore, the rules framed 
under the Bihar and Orissa Local’ Self 
Government: Act,’ 1885 (the L. S. G. Act) 
shall apply, which’ provides according to 
Mr. Prasad that a. candidate for employ- 


‘ment as an accountant in the office of the 


Authority must hold a certificate - that 
he has passed the: examination prescribed 
in the Public Works Department Code. In 
support of his contention that ‘the Au- 
thority: is a local authority, Mr. Prasad 
relied on Section 2 (m). S. 63 (2) and 
Section’ 44 (3) of ‘the Ordinance. Sec. 2 
(m) provides that local authority means 
any Municipal Corporation, a local body 
constituted under Bihar and Orissa Muni- 
cipal Act, 1922 or Panchayat’ established 


under Bihar Panchayat Raj Act or any | 


such local body constituted in any Region 
to which this Ordinance applies. Sec- 
tion 63 (2) states that the Authority shall 
be deemed to be a local authority with- 
in the meaning of the Bihar and Orissa 


1981 
General Clauses Act for: the’. purpose 
of Bihar Buildings (Lease, Rent and Evic- 


tion) Control Act, 1947,. 
Lenders Act, 1938, Bihar and ‘Orissa Local 


. Body Audit Act, 1925 ‘and the Local Au- 


thorities Loans Act, 1914, Heading of S. 44 


. of the Ordinance is Fund of the Authority 


mn, 


and Section 44 (3) provides that contribu- 
tions shall be made from Municipal Funds 
to the Authority.. A local authority has 
been defined ` in Section 4 (30) | of ` the 
Bihar and Orissa Genera] ‘Clauses. Act, 
1917 (General Clauses Act) to mean. ‘a 
Municipal Committee. a District Board 
or any other authority entrusted by, any 
government with or legally, entitled to 
control or management of’ municipal or 
local fund: The Authority is legally en- 


titled to management of municipal funds 


which it gets by ‘way of contribution. 
Reading the definition of the local’ auth- 
ority in the General Clauses Act and the 
different. provisions of the Ordinance 
noticed above the Authority must ' be 
held to be a local authority. 


8. According to Mr. ‘Prasad, the Rules 
framed under the L.-S. G. Act with re- 
gard to the qualification of a candidate 
for the purpose of appointment as ac- 
countant shall apply. He could not point 
out any provision in the Ordinance’ in 
support of this contention. He however 
contended that even if the rules. framed 
under L. S. G. Act do not.apply, the Au- 
thority is competent to prescribe ~ quali- 
fication for appointment of .a candidate 
to a selection post which included the 
post of accountant. Mr. 
not challenge this - contention of Mr. 
Prasad. But the submitted that no resolu- 
tion of the Authority has been shown by 
which it laid down any such qualifica- 
tion for the purpose of appointment. to 
the post of accountant. He contended 
that even if the Authority prescribes 
qualification for an accountant, it must 
be applicable to all candidates, prmotees 
or direct recruits. It is true that no re- 
solution of the Authority “has been 
brought on record by which | it prescrib- 
ed that a candidate for the purpose of 
substantive appointment to the post of ac- 
countant must pass Local Bodies Accounts 
Examination. Mr. Prasad contended that 
the. Authority prescribed that qua- 


‘lifieation for all candidates. Accord- 
ing to him in the case of the petitioner. 


that was incorporated in Annexure— *4’. 
and in the case of respondent No. 3 he 
was exempted from passing that exa- 
mination in terms of Annexure — 'B’. An- 
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Srivastava did 
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nexure— ‘B’ jis`a letter‘ dated: 21-6-1978 
issued by: the State Government to. all 
Heads ‘of: Departments, ~ Departmental 
Secretaries and others..From Annexure— 
‘B’ it appears that. the State Government 
decided that officers-who . have crossed 
the age of 50:years may be exempted on 
compasionate grounds and on ° special 
situation from -passing departmental exa- 
mination. Annexure—.‘B’. therefore, re- - 
fers to officers. only: and neither the peti- 
tioner nor respondent No. 3 is an officer. 
Annexure— ‘B', therefore, has no appli- 
cation to this case. Moreover, if passing 
of Local Bodies Accounts Examination is 
‘a must for an accountant nothing appears: 
from Annexure— ‘2’ why exemption has 
been. made in case of ‘respondent No. 3 
when he was apponited.as an accountant. 

9. This brings us to the.contention of 
Mr. Srivastava that the: Authority ‘has 
discriminated between two-equals, the 
petitioner and respondent No. 3 there is 
no dispute about. the. legal ‘position that 
the atuhority cannot discriminate between 
two equals for the purpose of appoint- 
ment to the post of accountant. In the 
case of petitioner an additional: aualifica- 
tion for his substantive appointment as 
an accountant has. been’ --prescribed, 


- whereas in the case of respondent No. 3 


no such: qualification -has ‘been laid: down. 
It must, therefore, be held that the auth- 
ority has- discriminated between the peti- 
tioner and respondent No.: 5 for the’ pur- 
pose of appointment to the post of ac- 


. countant,” . 


10. Mr.: Prasad contended that rever- 
sion of the petitioner: cannot be challeng- 
ed inasmuch as the petitioner accepted 
his promotion. on a particular condition 
and once he has accepted his promotion 
he is-bound to accept the condition also. 
According to Mr. Prasad the petitioner 
cannot be allowed to approbate'and re- 
probate. A reference was made by him 
of a particular observation of the Supreme 
Court made in paragraph 45 in the case 
of M/s. Pannalal Binjraj v. Union of India 
(ATR 1957 SC 397). There is no such ob- 
servation of the Supreme Court in that 
case ‘which supports the ‘contention of 
Mr. ‘Prasad. To my mind in a situation 
with which we are faced in this case the 
petitioner cannot be said.to acquiesce his 
right to ‘challenge the jurisdiction of the 
Authority to impose particular condition 
in his case for appointment as an ac- 
countant. The observation of the Supreme 
Court, therefore, has no application to 


this case. Rather from the facts of this 


` 
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case it appears that the petitioner agreed 
to. pass the Local Bodies Accounts Exa- 
mination in ignorance of the fact that 
there was no resolution as was adopted 
by the, Authority laying down that quali- 
fication for a person for appointment as 
an accountant. According to Annexure— 
‘2’ the ground for appointment of respon- 
dent No. 3 as an accountant is that 
although respondent No. 3 is a senior 
most Upper Division Assistant in the 
office at the time of promotion to the post 
‘of Head Assistant his rightful claim was 
ignored. A gross injustice was done to 
him by ignorance. On this ground and 
also on the ground that respondent No. 3 
is a member of Scheduled Tribe and has 
brilliant record of service he was appoint- 
ed as an accountant. The Authority has 
no jurisdiction to lay down different 
criteria to be applied with regard to the 
candidates for filling up a particular 
post. Nothing has been shown that a post 
of accountant in the Authority is reserv- 
ed for the members of the Scheduled 
Tribe. Nothing has been shown that the 
Authority have decided that a member of 
the Scheduled Tribe for the purpose of 
appointment as an accountant is not re- 
quired to pass the Local Bodies Accounts 
Examination, if that is permissible in 
law. It must, therefore, be held that the 
Authority denied the petitioner equality 
of opportunity for apponitment to the 
post of accountant. i 


11. A grievance was also made on be- 
half of the petitioner that respondent 
No. 3 who was in the general cadre by 
his appointment as accountant has been 
transferred to the accounts cadre. Ac- 
cording to the petitioner importing per- 
sons from one cadre to another to fill up 
promotional avenue is bad in law, and 
therefore, the appointment of respondent 
No. 3 must be set aside. We are not in- 
clined to apply our mind to this submis- 
sion as no prayer has been made in the 
application for quashing Annexure— a. 


12. In the result, this application is 
allowed and Annexure— ‘7’ order dated 
13-7-1978 is quashed. There will be no 
order as to costs, 


UMESH CHANDRA SHARMA, J.:— I 


agree. 
Application allowed: 
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Smt. P. Srivastava „and others, Peti- 
tioners v.: Union of India and eter 
Respondents. l 


- Civil Writ Jur. Case No. 
(R), D/- 14-4-1981. 


(A) Constitution of India, Articles 226, 
227 (4) and 12 — Cantonment Board — 
Writ against — Maintainable — Canton- 
ment is not any Court or Tribunal con- 
stituted under Armed Forces — It 18 
State within meaning of Article 12. 


Where the Cantonment Board is not a 
Court or Tribunal. constituted by or 
under any law relating to Armed Forces 
and therefore writ can be issued against 
the order of the Cantonment Board, Arti- 
cle 227 (4) is not applicable, (Para 3) 

Further, the issuance of writ against 
such order would not amount to viola- 
tion of any Articles of Part II or Part 
IV of Constitution as the Cantonment 
Board is a body created by the Canton- 
ments Act and is a local authority with- 
in the meaning of law, therefore is a 
State. AIR 1981 SC 487, Rel]. on, 

(Para 4) 


(B) Bihar Non-Government Elemen- 
tary Schools (Takingover of Control) 
Act (30 of 1976), Section 2 (a) and Sec, 3 
— Order of Cantonment Board for hand- 
ing over school along with services of 
teachers to State Government — School 
of Cantonment Board neither elementary 
school nor elementary school administer- 
ed by public or private undertaking — 
Cantonment Board has no power to issue 
such order. 


Where the school established and main- 
tained by Cantonment Board was neither 
an elementary school as defined under 
Section 2 (a) nor it was an . elementary 
schoo] administered by any public or 
private undertakings, the Cantonment 
Board could not be said to have power 
to hand over such school along with 
services of teachers to State Government 
for purpose of public interest. There- 
fore in such a situation neither the Can- 
tonment Board had power to hand over 
the school along with services of teachers 
to the State Government nor the State 
Government had any power to take over 
those schools under any provisions of the 
Act. - (Para 6) 
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Cases Referred ; 
AIR 1981 SC 487 . 


Kameshwar Prasad, Pradeep Kumar 
and Sunil Kumar. Sinha, for Petitioners, 
T. Bodra and R. N. Sahai Sinha, for Be 
spondents, 


ORDER:— By this application the 
petitioners have prayed for quashing 
Annexures 1, 2 and 3 to this application 
which are, respectively, letter dated 18-7- 
1978, from the Government of India to 
the Government of Bihar offering to hand 
over the schools established and maintain- 
ed by the Ramgarh Cantonment Board, 
the letter dated 10-1-1981 from the (Gov~- 
ernment of Bihar to the District Superin- 
tendent of Edycation, Hazaribagh, in- 
forming him that the services of teachers 
of “seven Schools enumerated therein 
which are all schools of Ramgarh Canton- 
ment Board have been taken over by the 
State Government and the office order 
dated 17-1-1981 issued under the order 
of the President of Ramgarh Canton- 
ment Board giving the names of th® 
teachers of Ramgarh Cantonment Board 
Schools whose services have been hand- 
ed over to the Government of Bihar. 


Chronologieal Paras 
be 4 


.2. The petitioners are either Headmas- 
ters, or Headmistress or assistant teachers 
in different schools established and main- 
tained by the Ramgarh Cantonment 
Board constituted under the Cantonments 
Act, The grievance of the petitioners is 
that no power has-been given to the 


Contonment Board or to the Central 
Government either under the Bihar 
Non-Government Elementary Schools 


< (Taking Over of Control) Act 1976 (the 
Act) or under any other law to transfer 
the services of the petitioners to the State 
Government and that there is no provi- 
sion under the Act which empowers the 
State Government to take: over the 
Schools established and maintained by 
the Ramgarh Cantonment: Board, Accord- 
ing to the petitioners, the actions of the 
Cantonment Board and the Central Gov- 
ernment as well as of the State of Bihar 
is. beyond the provisions of the Act and 
Cantonments- Act. A counter-affidavit has 
been filed on behalf of respondent Num- 
ber. 3, Ramgarh Cantonment Board, The 
whole thrust of the counter-affidavit is 
‘that the schools of the Cantonment Board 
have been handed over to the State Gov- 


ernment -in. order to place these schools ` 


in uniformity with all other Primary 
Shools which have been taken over by 
the State Government and also that it 
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was done in public interest, It has also 
been contended in the counter-affida- 
vit-that by tranfer of the services of the 
petitioners, their conditions of services 
shall be maintained. Law referred to 
by the parties are the Act and the Can- 
tonments Act, 


3. Mr. Sahai Sinha, learned counsel 
appearing for respondent No, 3, took pre- 
liminary objection that this Court cannot 
issue any writ under Article 227 of the 
Constitution of India, in view of the 
specific provision in Article 227 (4) of the 
Constitution of India, It is true that in 
the cause title of the application Art. 227 
of the Constitution of India has also been 
mentioned; but in my opinion that Arti- 
cle has no bearing so far as this case is 
concerned. The Annexures impugned 
are not the orders of any Court or Tri- 
bunal, far less any order of any Court 
or Tribunal constituted by or under any 
law relating to the armed forces, This 
submission of Mr, Sahai Sinha has, there- 
fore, no merit, 


4. It was next contended by him that 
in view of the decision of the Supreme 
Court in the case of Ajay Hasia v. Khalid 


` Mujib Sehravardi (ATR 1981 SC 487), no 


writ can be issued against respondent 
No. 3 as there has not been any violation 
of anv Articles of Part III or Part IV of 
the Constitution of India. In that case 
the question was whether a Regional 
Engineering College established and main- 
tained by a society registered under the 
Societies Registration Act was State 
within the meaning of Article 12 of the 
Constitution of India. It was held by 
the Supreme Court that even a corpora- 
tion incorporated under the Indian Com- 
panies Act or a Society registered under 
the Societies Registration Act may be 
State within the meaning of Article 12 
and for the purposfs of Part DI and Part 
IV of the Constitution of India, if it is 
shown that it is an agency or instrumen- 
tality of the Government. Ramgarh 
Cantonment Board ‘is a body created by 
the Cantonments Act and is a local au- 
thority within the meaning of law, there- 
fore, is a State, 


5. From the preamble of the Act it 
appears that it was enacted to provide 
for the taking over of Non-Government 
Elementary Schools under the State con- 
trol for better organisation and develop- 
ment of elementary education in the 
State of Bihar. Only two Sections of the 
Act which will be relevant and referred 
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to at the Bar are Sections: 2 and 3 ‘which 
run as follows:— «°°. 


CNA: Definitions. — In this Act, unless 
there is anything | repugnant in the- sub- 


_ ject or context, — 


- (a) “Elementary School” means a 

schoo] of different grades up to Class VII 
and includes; -` 

(i) a school- established and adminis- 
tered by the District Board Zila Pari- 
shad- under the provisions of the Bihar 
& Orissa Local Self ‘Government Act, 
1885 (Ben. Act 3 of 1885); 

(ii) a school established and admini- 


stered by the Municipal Board’ under the’ 


. provisions of the Bihar and Orissa Muni- 
cipal Act, 1922 (Bihar & Orissa Act VII 
of 1922), 

(ili) a s¢hool established and admini- 
stred by the’ Patna Municipal Corpora- 
tion under the provisions of the Patna 
Municipal Corporation Act, 1951. (Bihar 
Act XII of 1952), i 

(b) “Minority Elementary School” — 
means a school administered by a lingui- 
stic or religious minority as envisaged in 
clause (i) of Article 31 of the Constitu- 
tion and which has been in receipt of 
Government grant prior ‘to its being 
taken by the State government, 


(c) “Aided Elementary School” means 
a private shool which has been in re- 
ceipt of Government grant prior to its 
being taken over by the State Govern- 
ment and which is administered by a 
Managing Committee; 

(ad)  “Unaided Elementary School” 
“means a private School recognized bv 
the Government and which is not in re- 
ceipt of any Government grant. 

3... Taking over of Non-Government 
Elementary Schools by State Govyern- 
ment :— 

(1) Elementary | Schools managed by. 
the District Board, Zila. Parishad, the 
Municipal Board, and the Patna Munici- 
pal Corporation, and those opened under 
the Expression and Improvement Scheme 
shall be deemed to have been taken over 
by the State Government with effect 
from the lst day of January, 1971. 

(2) Aided - Elementary Schools, the 
Managing : Committees of which have 


handed over voluntarily the control of 


the School to the Government, ‘shall be 
taken over by the State’ Government with 


effect from -the date which shall be 


determined by the District Committee 
referred to in sub-section. 
purpose, ' ee 


P., Srivastava v, Union of India ` 


(4) of this: 


A.LR, 
(3) Elementary Schools “administered 
by any public or private undertakings 


shall, be taken over by . the State. Gov- 


- ernment by publication of a notification 


in the official gazette with effect from 
the date to be specified therein, ... 

(4) (a) With regard to the taking over 
of Elementary — Schools other than those 
mentioned in sub-sections (1) and (3) 
there shall be a District - Committee in 
each district which 


feasibility of taking over of such 
Schools by the State Government and 
which shall consist of ‘the following 
members :— 

(i) Deputy Development ` Commis- 
sioner/Administrator, Distrcit Board — 
Chairman, 


“(GD District Superintendent of Educa- 
tion — Secretary, f 
l ~ MEMBERS 

(iii) District Education Officer, 
_ (iv) District Inspector of Schools, 

(v) Sub-divisional Education Officer 
of the concerned Sub-division, and 


(vi) Deputy Inspector of Schools con- 
cerned, 


(b) The State Government may from 
time to time make. changes in the per- 
sonnel of the District Committees so con- 
stituted”. 

Under Section 3 (1) all Elementary 
Schools: enumerated therein shall be 
deemed to have been taken over by the 
State Government with effect from the 
Ist day of January, 1971. The aided 
Elementary Schools may be taken: over 
under the Act if. the Managing Com- 
mittees of those Schools hand over volun- 
tarily the control of the school to the. 
State Government, Elementary schools 
administered by any public or private 
uridertaking shall also be taken over by 
the State Government by publication of 
notification in the official gazette. Under 
the provisions of the Act, therefore, some 
elementary schools shall be deemed to 
have been taken over by the State Gov- 
ernment with effect from 1-1-1971, 
some may be taken over if the Managing 
Committee voluntarily hands over the 
control of such school and the State Gov- 
ernment may ‘by notification take over 


‘shall examine the’ 


~F 


elementary schools administered by any í 


public or private undertakings. 

$. It is important to notice that the 
schools established and maintained by 
the Cantonment Boards constituted under 
the Cantonments Act have not been re- 
ferred to anywhere’ ‘under the Act, It 


x 
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was” submitted that definition. of elemen- 
tary school in Sec...2. (a). is not exhaus- 
tive. and jit shall also include elementary. 
schools of Cantonment Board. It cannot 
be accepted -to be correct... Those -schools 
are under Cantonment Board created by 
a Central Act,and-State Act can have noe 
application in such cases. If the conten- 
tion of the respondents is, correct, then 
the elementary schools of Ramgarh Can~ 
tonment..Board have been -taken over 


with effect from:: 1-1-1971 in terms- of. 


Section 3 (1) of the Act, But that is not 
supported by Annexure-1, the offer of 
the Central Government to hand over: the 
schools. Moreover, :there is no : provi 
sion in Section 3'-of the Act for. 
over such schools. Therefore, Canton- 
ment Board Elementary Schools cannot 
be included in Section 2 (a) of the ‘Act. 
It is neither an aided, elementry school 
' jas defined in the Act nor it.is an ele- 
entary “school administered by any 
ublic or private undertakings. The Can- 
tonments Act also does not 
power to the Cantonment Board or the 
Central Government to hand . over the 
schools of the Cantonment, ‘Board to the 
State Government. In such a situation 
neither the, Cantonment Board has ‘any 
power to hand . over the schools along 
with the services of the. teachers to the 
State Government nor the State Govern- 
ment has any power to take over those 






The action of the respondents, therefore, 


T. In the’ result. the application. is al- 
lowed and Annexures 1, 2 and 8 to this 
application are ‘quashed. The petitioners 
shall be deemed. to be in the services . of 
respondent No. 3, the Cantonment Board, 
Ramgarh, In ‘the circumstances of ` the 
case there will be ` no, order as to costs. 


Application alowed, 





AIR 1981 PATNA 215 
(RANCHI BENCH) 
SATYESHWAR ROY AND 
UMESH CHANDRA SHARMA, JJ. 
Hisi Manjhi and others, Appellants v. 


Rajkishore Pradhan and another, i oa 
dents, 


Second Appeal No. 489 of 1975, Dl- 
' 31-3-1981.* : i ote i 
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*From decision of Kedar -Nath, Sub. J. s}, 
Chaibassa, D/- 7-6-1975. 
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{Transfer of Property ‘Act (4 of 1882), 
Section 58 — Mortgage:— Under 1933 
document loan: with interest to be repaid 
within. specified.. time failing which lender 
was.to.have land ‘as per procedure pre- 
vailing in Seraikella State’ — Nature of 
transaction — Rights of parties, (Record 
of ‘Rights of Seraikella “Act q of 1935), 
Section 5 (2) and (3)). . 


Reading judgments rendered’ in the 
erstwhile Seraikella State and the Re- 
port on the Administration of the Serai~ 
kella State for 1944-45 “published by the 


‘authority of the Ruler‘of the ‘State and 


no’ rule of law having prevailed in that 
State during 1933 the year in question, 
it is clear fhat no rule of law inconsis- 
tent with the principles ‘of’ the Act, 
Limitation Act and ‘the ‘Civil P."C. was 
prevalent, , In dealing with a‘ document 
executed in 1933 in that State it is safer 
to apply the ~ “principles of those three 
Acts, AIR 1928 All 381, Followed, AIR 
1933 Lak 151, AIR 1936 Lah 944, AIR 


. 1940 Lah 291, ATR 1942 Peshawar 43 and 


AIR 1942 Peshawar 88, Relied on. 
P “ (Paras i and 15) 
When under that document loan was 
to be repaid with interest within a stipu- 
lated time failing which the lender, re- 
lative of the borrower,.was to have the 
land ‘in. question after paying dues and 
as per procedure prevailing in the State 
and the lender got his name mutated, 
that document _ read with the mutation 
order -shows that the mutation was for 
collection of rent ‘alone and not for 
creating ’ title in favour of the lender. 
This is clear in view of Section 5 (3) of 
the “Record of Rights, Act also.. This is 
further clear when no sanction of the 
Ruling Chief was obtained by the lend- 
er for ‘the’ sale of the land and the 
transfer also was not by registered docu- 
ment as required by the Record of 
Rights Act ‘since under that Act such 
transfers without the Ruling Chiefs sanc-, 


- tion or without a registered document 


cannot be recognised by any Court ag 
valid, The lender . thus’ was only a 
mortgagee and the borrower is entitled 
to redeem’ the mortgage. 


(Paras 18, 14 and. 16) 


Cases Referred : _ Chronological - Paraa 


1962 BLJR 493 | g 
AIR. 1942 Peshawar.4$ 9 >` 1 
AIR 1942 Peshawar 88. ee 
AIR 1940 Lah 291 a 
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AIR 1986 Lah 944 12 
AIR 1933 Lah 151 12 


AIR 1928 All 381:26 All LJ 887 12, 15 


P. Ghose, P. K. Sinha and D.K. Sarkar, 
` for Appellants; Jaya Roy and N, N. Roy, 
for Respondents. 

SATYESHWAR ROY, J.:— This appeal 
is against the judgment of reversal, The 
trial Court had decreed the suit and the 
lower appellate Court set aside th® 
decree on an appeal filed by the respon- 
dents, 

2. The suit was originally filed by 
Mirja Majhi against Parikhit Pradhan 
andtwe others who were pro formare- 
spondents.. Both Mirja Majbi and Pari- 
khit Pradhan died during the pendency 
of the suit in the trial Court and. their 
heirs, the present appellants and respon- 
dents. Nos. 1 and 2 were substituted in 
their place. The suit was filed for decla- 
ration of title and for confirmation of 
possession or in thé alternative for re- 
covery of possession, The assertions on 
the basis of which the suit was filed were 
that the suit land were ancestral lands 
of the appellants and pro forma respon- 
dents Nos. 3 and 4. By a mutual agree- 
ment of parties the suit land was allo- 
tted in the share of the ancestor of the 
appellants, Bhunda Dukhiya Manjhi. In 
the year 1933 Bhunda took a loan of 
Rs. 127/8/- from Gopal Pradhan grand- 
father of respondents Nos, 1 and 2 and 
executed registered document on 22-8- 
1933, offering as security the Schedule A 
lands in the suit. It was stipulated that 
the loan will be repaid within the end 
of the month of Sraban 1343 san (1936) 
and in the event of failure to repay the 
joan within the stipulated period Gopal. 
Pradhan would be entitled to get the suit 
land recorded in raiyati right after pay- 
ing the State dues in accordance with 


laws and practicé then prevailing in the 


Seraikella State, Although Bunda Dhukiya 
Manjhi and the pro forma defendants 
several . times offered to repay the loan 
together with interest before the due 
date but Gopal Pradhan refused the 
the same and taking the advantage of 
illiteracy and simplicity of the plain- 


tiff and the pro forma defendant got the 


land. mutated in the revisional record 
without going to the Civil Court of Serai- 


kella State in. accordance with the laws. 


' and practice then prevailing in the Seral- 
kella State. There were 
tions between the parties and in 1958-59 


survey Gopal Pradhan got the land re- 


‘gorded in his name. 
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A. LR. 
3. The pro forma respondents filed a 


written statement supporting the case of 


the appellants. Parikhit Pradhan filed a 
written statement alleging inter alia that 
the value of the suit land was about Rs. 
9000/- and therefore beyond the pecu- 
niary jurisdiction of Munsif where the 
suit was filed. It was also alleged that 
the suit was barred by law of limitation. 
It was contended that as the mortgagor 
defaulted in paying the mortgage dues 
within the time stipulated the name of 
the mortgagee was recorded according 
to the practice then prevailing in the 
Seraikella State. There was no neces- 
sity for going to the Civil Court for fore- 


-closure of the mortgage as there was no 


such practice in the Seraikella State 
then. 


4, On the basis of the pleading several 
issues were framed by the Additional 
Munsif who tried the suit. It found that 
the contesting defendants were coming 
in possession of the land in suit. It was 
further found that the contesting defen- 
dants were coming in possession of the 


suit land as mortgagee by virtue of Ex- | 


hibit-2 and the title of the plaintiffs was 
not extinguished. by lapse of time. In 
view of Limitation Act, 1963 the trial 
Court held that the suit was filed within 
the time prescribed under the Limitation 
Act. On these findings, the suit was de- 
creed, 


5. The lower appellate Court accepted 
the finding of the trial Court that the 
contesting respondents were in possession 
of the land in suit, But it held that the 
contesting respondents did not come in 
possession of the suit land on, the basis 


of Exhibit-2 as held by the trial Court, 


but on the basis of the order of mutation 
on the failure of the mortgagor to pay. 
the mortgage dues. The lower appel- 


late Court found that the Code of Civil 


Procedure (hereinafter referred to as 
the C. P, C.) and the Transfer of Pro- 


perty Act (hereinafter referred to as the 


T. P. Act) were not applicable then to 
Seraikella State. And in view of the 
order dated 27-4-1937, Exhibit-1, passed 
by the Ruler of the Seraikella State. it 


found that the mortgagee was in posses- 


sion of the land in suit as raiyat and not 
as mortgagee. It further found that the 


right of redemption was extinguished. as 


far back as in the vear 1936. On these 
findings the appeal was allowed and the 
suit was dismissed, 

.6.. This appeal was listed - before V. 


Mishra J. By order dated 21-8-1979 he 
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referred this case to the Division Bench. 
7. The question involved in this appeal 

is whether the T., P. Act and the Limita- 

tion Act, 1908 were applicable to the 


' Seraikella State in 1933 when Exhibit-2 


was executed, It was conceded by the 
learned counsel appearing on behalf of 
respondents that if the transaction was 
governed by those Acts then the suit 
must be decreed. 


8 The admitted facts are that Exhi- 
bit-2 was executed on 22-8-1933 in which 
it was stipulated that the mortgagor will 
repay the Ioan with-interest by the end 
of Shravan 1343 San corresponding to 
1936 and on failure to pay the dues 
within the stipulated period the mort- 
gagee would be entitled to get his name 
mutated in the Shirista of Raja of the 
Seraikella State by paying all the dues 
of Raja. By order dated 27-4-1937 passed 
by the Ruler of the Seraikella the name 
of Gopal Pradhan was mutated in respect 
of the suit land and he came in posses- 
sion of the same. Neither in the trial 
Court nor in the lower appellate Court 
the parties led any evidence whether the 
T. P. Act and the Limitation Act applied 
then in the Seraikella State. However 

in this Court the counsel appearing on 
behalf of the parties were heard at length 
on this point and they were allowed to 
bring on record the judgments and orders 
of different authorities of Seraikella State 
passed in different cases during the rel- 
evant period to show whether those 
Acts applied then to the Seraikella 
State. 


9. Political status of Seraikella State 
before it acceded to the Dominion of 
India by virtue of Instrument of Acces- 
sion executed ‘by thé Ruler on 16th 
August 1957 and thereafter has been fully 
noticed in the case of Most. Bilasi Sar- 
darin v. Dun Sardar reported in 1962 
BLJR 493. I will, therefore in this case, 
have no need to give those details. Ad- 
mittedly. before the State acceded to the 
Dominion of. India it. was a , feudatory 
State and the. Ruler in Council was 
entitled to enact laws for the Seraikella 
State. According to the Record of Rights 
Act of Seraikella State no transfer by a 
raiyat of his right in his holding or any 


. portion’ thereof by mortgage or lease for 


any period exceeding 5 years or by sale. 
gift or’ any other transaction or agree- 
ment shall be valid to any. extent except 
with the sanction of the Ruling Chief. 
This Act also provided that the ‘deed of 


=- transfer must be registered, - “As appears 
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from the final report of the. Survey and 
Settlement operation in the Seraikella 
State in the year 1925-26 ‘the Record of 
Rights Act was Tenancy Act relating to 
law of landlord and tenant with regard 
to raiyati holding. 


10. With regard to the question whe- | 
ther the Limitation Act, the C. P.C. and 
the T. P. Act applied then to the Serai- 
kella State during the relevant period, 
the first document to be noticed is the 
judgment dated 31-3-1929 in Dewani Suit 
No, 59 of 1928-29 of the Court of Shri- 
man Patayat Sri Sri Biraj Singh Deo the 
Magistrate of the Seraikella State who - 
disposed of that suit for khas possession. 
It may be noticed that the parties to that 
suit were described as plaintiff and de- 
fendants. The defendants in that suit 
had pleaded that the suit was barred by 
limitation. An issue, whether the suit 
was barred by limitation, was also fram- 
ed and it was held that the defendants 
had failed to substantiate that the suit 
was barred by limitation. The second 
document is dated 31-10-1930 in Dewani 
Appeal No. 17 of 1930-31 which arose out 
of the judgment dated 31-3-1929 in 
Dewani Suit No. 59 of 1928-29. In that 
appeal also it was held that the suit was 
not barred by limitation. And the third 
document to be noticed is order dated 
24-3-1932 in Revenue Suit No, 30 of 
1931-32. ‘By this .order an application 
filed under Section 24 of the C. P.C. was 
allowed and the suit pending in the 
Court of Munsif was transferred. 


11. It was submitted on behalf of the; 
appellants that in view of the reference 
of the Limitation Act and the C. P. C. 
in the judgments and the orders afore- 
said the Acts and Code were applicable. 
at the relevant time to the Seraikella 
State. This contention does not appear 
to be wholly correct. It appears from 
the Report on the Administration of the 
Seraikella State for the year 1944-45, 
published by the authority of the Ruler 
of Seraikella that certain Acts including 
the C. P.C., Limitation Act and the T.P. 
Act ‘were not applicable as such to the 
Seraikella State but “the spirit of which 


' has been adopted in the State”. Mr. Roy 


learned counsel appearing on behalf ol 
the contesting respondents submitted 
that the spirit of the Act might have been 
adopted in the Seraikella State in 1944- 
45, but there. is nothing on record to show 
that, that was the position in 1933 when 
Exhibit-2 was executed.: That is true. 
No rule of law has been shown by any 
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of the- parties that prevailed in 1933 in 
Scraikeila, It:is also admitted. that’ by 
Seraikelia and Kharsawan (Laws): Act, 
1949 (Bihar Act 23,.0f.1949) certain Acts, 
Ordinances; and. Regulations were ex- 
tended to and to be in force in those 
_ States from , 1-1-1950. The Acts sO ex- 
` tended include T. P. Act, - C. P Ç. and 
Limitation Ach. 

12. In such a dtistion how the issue 
is to be decided? There are a large 
‘number of authorities in favour of the 
proposition that even if T. P, Act was 
not applicable in certain: States. (then 
Provinces) its principles and not techni- 
ealities were followed as rules of justice, 


equity and good - conscience. This ap- 


pears to be consistent view of a number 
of High Courts, (To notice a few; Maho- 
‘med Abdullah v. Md. Yasin, AIR 1939 
Lah 151; -Tarachand v. Shersingh, AIR 
1936 Lah 944: Vasdev v. Dheru: Mal, 
ATR , 1940 Lah -291; Fazal Karim v 
Mahammad. ‘Karim, AIR 1942. Peshawar 
43; Chela. Ram v. 'Gopichand, AIR 1942 
Peshawar 88). ‘In the case of Gopilal v. 
Abdul, Hamid (AIR 1928 All 381) the Al- 
Jahabad High -Court was faced witb 
situation similar to the. case in- hand. 
The mortgage was of 1859 and. the suit, 
for redemption was filed. Admittedly the 
T. P. Act,.1882 was not in force then. 
The main question . argued im that cas@ 
was. whether the T, P. Act have any’ ap- 
plication to the case mnd if not . what 
should be the nature of the. order to be 
passed by the.Court. No rule of law’ that 
prevailed in 1859 was shown nor it was 
' shown that rule of law that ‘prevailed in 
1859, has any- conflict with the present 
day rule,-,i., e, the provisions of the 
T. P. Act,, 1882.. The Allahabad. High 
Court. observed as follows (at p. 383) :— 


“In absence: of any direct guide 
as to rule of law that. pre- 
vailed in 1859. it -will be- safe 


to accept the rules. prevailing at, the 
present day as a sure guide. No decision 
of this Court on this point was brought 


to my notice. If I may say so, with re-. 


spect, this is a very sound principle and 
I. accept it., Mr. Roy did not contest this 
legal proposition, 

` 13. But Mr. Roy stated that in this 
case there was direct guide as to the 
rule of law prevailing in 1933 and 
therefore, . the rules of the T. P,- Act 
should not be made applicable. He re- 
Tied .on-exhibit-2 and the order of muta- 
tion dated 27-4-1937 exhibit E/I. From 
exhibit 2 it appears that the mortgagor 
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undertook to pay the -entire amount 
within the specified time failing which 
“as per procedures of the Seraikella State 
after. depositing ‘the . rents. in the State _ 
the mortgagee would ‘be entitled to have ¥ 
‘the land Prajali”, By exhibit-E/1° order . 
‘was passed for mutation of the: mortgaged 
land as per procedure, ‘To my mind by 
reading bothithe exhibits together it must] ` 
be held that the mutation was done for 
the purpose-of collection of rents only 
and..not for creating title in. favour 
of the mortgagee, My: conclusion -is forti- 
fed by section. 5. (3) of the Record of). 
Rights Act the relevant por ion of which 
is -as follows :— 


“In the case’ of private sale of a rai- 
yati hoiding or any portion thereof, the 
other conditions being the same; the right 
to purchase shall remain with the relatives 
of the raiyat concerned, then with the ` 
raiyats: of the village, and then with any 
raiyat of the State.” 


This section, therefore, prohibits the 
sale of raiyati holding ofr any ‘portion 
thereof to a Raiyat other than with the 
telatives of the raiyat:concerned if ‘such 
relatives were ‘available, Here the admit- 
ted facts are that the land in’ suit was. 
the ancestral.land of the appellants and 
respondents Nos. 3 and 4; therefore, re- 
spondents Nos, 3 and 4 are relatives of 
the appellants, It must, therefore, be 
held’ that by mutation: on’ title was creat- 
ed in- favour of the mortgagee, "> 

14, Further, Exhibit-2 was executed 
after obtaining sanction from the Rul- 
ing Chief as provided in the Record of} 
Rights Act. : No sanction for sale of the 
lands was. obtained. by the mortgagee|- 
from the Ruling Chief in terms of the 
provisions of ` Record of Rights Act. 
Again, Section 5 (2) of. the Record `of 
Rights Act provides that all transactions 
must be effected by a registered ` instru- 
ment, From Exhibit-E/1 it appears that 
the. mutation was allowed as per terms 
of the deed.: No evidence. has been 
brought on the record to show that for 
the purpose of sale of the lands any 
sanction of the Ruling Chief was obtained 
or that the transfer was made by a re- 
gistered document.. According’ to the 
provisions of Record of Rights Act tf no 
sanction of the Ruling Chief was obtain-|\ 
ed or.if the document was not registered 
no Court in exercise of Civil,’ Criminal 
or Revisional Jurisdicton shall recognise 
such transfer as valid. For the reasons] 
aforesaid it must be held that by the 
mutation of the name of the mortgagee 


1981 Bilat: : Das V. 
he’ did not become the absolute owner of 
the property. = ` 


15. For the reasons aforesaid it must 
. abe held that in 1933 in'Seraikella no rule 
of law inconsistent with the 
of T.P. Act, C. P.C. and Limitation Act 
was prevalent. Following the decision 
of the Allahabad High Court in the case 
of Gopilal (AIR 1928 All 381) and of other 
High Courts I am of the opinion that it 
is safe to apply the principles of the 
T. P. Act, C.P. C. and ‘the a 
Act to this case, 

16. Mr. Roy did not contest the legal 
position that even if the’ mortgagee is 
recorded in the record of rights as raiyat 
he cannot acquire title by adverse pos- 


session. It has not: been’ contended that, 


the suit has not been filed within the 
_|period of limitation prescribed, It must, 
therefore, be held that respondents Nos. 
1 & 2 are the mortgagees and the appel- 
lants are entitled to redeem the mortgage. 
17. The appeal is, therefore, allowed, 
According to my findings above, the ap- 
pellants are entitled to a decree: for re- 
demption and not in. the’ 
for by them. It is, therefore; ordered, 
that the account be taken: of what was 
due to respondents Nos, 1 and 2 at the 
date when the .trial Court passed- the 
decree for principal and interest, if any, 
on-the mortgage and if: the appellants 
pay into Court. the amount that may be 
found due within six months from the 
date the Court settles the amount due, 
the respondents: Nos. 1 and-2 shall deliv- 
er to the appellants or-to such persons 
they may appoint all documents in their 
“ favour or power relating to. the mortgag- 
ed property and shall re-transfer the pro- 
perty to the -appellants at their cost 
free from mortgage and all incumbrances 
_if any created by respondents Nos. 1 & 
2, and shall also put the appellants in 
possession of the property. 


If the appellants fail to pay the amount 
found due within such time as fixed 


herein above or within the extended’ 
time, which the trial Court may- do in- 
terms of Order 34 Rule 2 of: the C. P.C. - 


members of the 
_ amount due may 


as the appellants are 
Scheduled Tribe -the 


be recovered by respondents Nos. 1 & 2- 


( by praying for appointment of a receiver 
with regard to the produce of the land, 
for the purpose of appropriating the .pro- 
duce‘on terms’as the trial Court. may 
decide for liquidating the amount -found 
due and payable by the 
after- accounting the trial. Court: finds 


principles - 


terms prayed. 


appellants; If 


"Babuji Das ` 
that nothing was due from’ the appellants 


or that the respondents Nos..1 & 2-have 


een overpaid then the trial Court: shall 
pass a final decree in terms of Order 34 
Rule 9 of.the Code, The parties. shall 
bear their own costs throughout, | 

2U. C. SHARMA J..— I agree, 

; Appeal allowed. 
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CHAUDHARY SIA SARAN SINHA J., 

: Bilat Das and others‘ D v. 
Babuji Das, Respondent, l 

A.F. A.D. No, 200 of 1975,- D/- 20- 2- 
1981.* 

Limitation’ -Act (36 of 1963), Arts, 59, 
113 — Applicability — Sale deed of land 
executed by plaintiff in favour of defen- 
dant on 3-5-1960 with stipulation that 
consideration was to be paid within one 
month from execution — Defendant not 
paying consideration amount and not giv- 
ing possession to plaintiff — Plaintiff insti- 


_tuting suit on 2-6-1965 for cancelling or 


setting aside the sale deed and for re- 
covery of possession — Cancellation be- 
ing the. main relief, suit is governed by 
Art. 59 and, hence, beyond limitation — 
Art. 113 is not applicable, 

Plaintiff, owner of land executed a sale 
deed in favour of defendant for some 
consideration on 3-5-1960. Consideration. 
amount was to be paid within one month . 
and it was not paid by the defendant and 
he did not give up possession and the 
plaintiff instituted suit on 2-6-1965. The 
plaintiff claimed reliefs of cancellation 
of sale deed and recovery of possession: 


Held, that the main relief claimed be- 
ing the cancellation of suit it brought the 
case within purview of Art. 59 and the 
facts .entitling the plaintiff to have the 
sale-deed cancelled or set aside became 
known to him within one month of the 
‘date of execution of sale-deed on 3-5- 
1960 and suit was barred by limitation 
under Art, 59. Article 113 would not be 
attracted: l (Para 7) 

The .aid. of the canara: Art, 113 can- 
not be invoked if by a reasonable consid- 
eration any: other article would apply. 
The instant suit is not. a suit for posses- 
sion of immovable properties to which 
the limitation of 12 years or the residua- 
ry limitation under Art., 113 was applica- 
ble. ; (Para 7) 


* From ‘judgment ` Tha decree of. Jale- 
shwar Nath, Ist-Addl. Dist, Judge, Saharsa 
Dj- 3-3-1975" and 20-3-1975 respectively. 
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Shashi Shekhar Dwivedi and Basant 
Kumar Dikshit, for Appellants; Lala 
Kailash Bihari Prasad, for Respondent. 


JUDGMENT :— This:second appeal by 
the defendants-appellants against the 
judgment of reversal can be disposed of 
on a short point, namely, whether 
suit instituted by the plaintiff-respon- 
dent is barred by limitation. 

2, The plaintiff owned certain lands. 
The defendant No. 1 negotiated for pur- 
chase of this land. The plaintiff, agreed 
to convey the same for a consideration of 


Rs. 400/-. The sale deed (Exhibit 3) dated. 


3-5-1960, was executed by the plaintiff 
with respect to that land, Plaintiff alleg- 
ed that the consideration money of this 


deed was not paid to him. This led him 


to cancel that deed by executing a deed 
of cancellation (Exhibit-4) dated 20-9- 
1962. It appears that defendant No, 1 
did not give up possession. This led to 
a proceeding under the Code of Criminal 
Procedure, which was ultimately decided 
in favour of defendant No, 1. It was in 
these circumstances that the © plaintiff 
instituted the instant 
for the following reliefs: 

f(a} It may be declared that the sale 
deed dated 3-5-1960, executed by the 
plaintiff in favour of defendant No. 1 is 
an illegal document and without consid- 
` eration and that defendant has acquired 
no title to the land conveyed therein. 

(b) It may be declared that the sale 
deed dated 3-5-60 is a bad and inopera- 
tive document not binding on the plain- 
tiff and it has not resulted in depriving 
the plaintiff of his title to the suit land 
nor can entitle the defendants ‘to claim 
title to the same, 

(c) The Court may be pleased to can- 
ce] the sale deed and declare that the 
plaintiff is entitled to confirmation of 
possession over the land in suit. 

(d) The defendant No, 1 may be al- 
lowed time to vacate the possession of 
the land and failing that possession 
thereon may be delivered to the plaintiff 
in accordance with law. 


3. Defendant No, 1 contested the surt 
alleging, inter alia, that the impugned 
sale deed was executed for consideration 
and conferred absolute title on him. 

4, The trial Court held that no consid- 
eration money was paid for the sale 
deed (Exhibit-3) and consequently no 
title to the land conveyed thereunder 
passed to defendant No. 1, But the suit 
was dismissed by the trial Court on the 
ground that Article 59 of the Limitation 
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suit on 2-6-1965 . 


A.L'R. 


Act, 1963, would apply, which prescribed 


a period of three years as limitation to 
cancel or set aside any instrument or 
decree or for the rescission of a contract. 
Limitation of three years starts running 
when the facts entitling the -plaintiff to 
have the instrument or decree cancelled 
or set aside or the contract rescinded first 
become known to him. This resulted in 
the dismissal of the suit by the trial 
Court, 


5. The plaintiff carried the matter in 
appeal, The lower appellate Court agreed 
with the finding of the trial Court that 
no consideration was paid for the sale 
deed. The lower appellate Court, there- 
fore, held the sale deed (Exhibit-3) to be 
a void doeument. The lower appellate 
Court was, however, of the view that 
Article 113 of the Limitation Act applied 
to the case and as such with the aid of 
provision of Section 30 (a) of that Act, 


the plaintiff’s suit was in time. It ac- 
cordingly allowed the appeal, set aside 
the judgment and decree of the trial 


court and decreed the plaintiff’s suit, The 
defendants have now come to this Court 
in this second appeal, 


6. The only contention raised by the 
learned counsel for the appellants 
was that the appropriate article appli- 
cable to the instant case was Article 59 
of: the Limitation Act, 1963. The plain- 
tiff was the executant of the sale deed 
(Exhibit 3) dated ‘3-5-1960 and he was 
thus fully aware of the contents thereof 
and as such the period for limitation of 
three years as prescribed under Art. 59 
expired long before the suit was filed on 
2-6-1965, This contention was resisted by 
the learned counsel for the respondent. 

7, According to the case made out- in 
the plaint, title to the land, conveyed 
under the sale-deed, was to pass only on 
payment of the full consideration money 
thereof within one month of the date of 
execution of the sale deed. This consid- 
eration money, as concurrently found by 
the two courts below, was not paid to 
the plaintiff. The plaintiff, therefore, 
cancelled that sale deed by executing a 
deed of cancellation (Exhibit 4). The 
facts, entitling the plaintiff to have the 
sale deed’ (Exhibit-3) cancelled or set 
aside, became known to him within a 
month of the date of execution of the 
sale deed dated 3-5-1960. The main 
relief, claimed by the- plaintiff in the 
suit, is a relief for cancelling or setting 
aside the sale deed (Exhibit-3). The 
other reliefs, sought for by him, refer- 
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-red to above, merely flow from the main 


relief and are ancill and conseguen- 
tial to the same. The’ lower appellate 
court, under. misapprehension of, the law 


q .Of limitation, has taken. a contrary view 


on the .ground that one of the reliefs 
claimed was also for confirmation of pos- 


session and in the alternative recovery | 


of possession and as such 12 years limi- 


tation shall apply. The instant suit is not 
a suit for possession of immovable pro- 
perties, to which the limitation of twelve 
years is applicable. The immovable pro- 


‘perty could not have been recovered un- 


til the deed of sale had been set aside 
and it was necessary to bring a suit to 
set aside the deed. The facts and cir- 
cumstances of the case take away the 
case from the purview of the provisions 
prescribing either 12 years limitation of 
the limitation prescribed in the residuary 
Article 113 of the Limitation Act. The 
Limitation Act is ‘intended to provide a 
time limit for all suits ‘conceivable and, 
therefore, omnibus provision has been 
made in Article 113 to cover up cases, 
which are not covered by specific arti- 
cles provided in the Act. Before apply- 


ing this residuary article, the court has. 


to be satisfied that no other article is ap- 
plicable. The aid of the residuary arti- 
cle 113 cannot be invoked if by a rea- 


{sonable consideration any other article 


would apply. The reliefs claimed by the 
{plaintiff in the instant suit clearly brings 
the case within the purview of Article 59 
of the Limitation Act, 1963 and that be- 
ing so the suit will be barred by limita- 


ition. The approach of the lower appel- 
‘late court is totally erroneous and imag- 


r inary. The contention raised on behalf 


a, 


of the appellants is thus sound and mns: 
|prevail. 


8. The result is that the appeal is al- 


lowed. The judgment and decree of the ' 


lower appellate court are set aside and 
as held by the trial court, the suit stands 
dismissed on the ground of limitation. In 


the facts and circumstances of the case, 


however, there will be no order as to 


. costs and the parties are directed to bear 


their own cost of this second appeal, . 


Pe . 
t thane r” r > . 
ae, ` 
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Appeal allowed. 
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-K, B. N; SINGH, C. J, 
Awadhesh Kumar, Petitioner v. Banshi- 
dhar Agrawal, Opposite Party. 


Civil Revn. No. 1064 of 1980, 
24-1- 1981. * 


Civil P. C. (5 of 1908), Secs. 115, 151, 
O. 21, R. 2--—— Revision — Jurisdiction of 
High Court — Ambit of — Money decree 
passed against petitioner — Satisfaction 
by compromise between parties No 
application for certification or adjust- 
ment made —— Decree holder filing exe- 
cution case Petitioners objection to 
dismiss execution case dismissed for de- 
fault — Petitioner’s application for ré- 
storation dismissed — High Court has no 
jurisdiction to interfere, (Limitation Act 
(1963), Art, 125). (Para 7) 


Sheo Dayal Singh and Madan Prasad 
Singh, for Petitioner; Jugeshwar Prasad 
Sinha and Syed Imam Ali, for Opposite 
Party. 


ORDER :— This . revision petition is 
directed against an order dated the 2nd | 
July, 1980, of the Additional Subordinate 
Judge, dismissi Miscellaneous Judicial 
Case No. 2 of 1980, which was filed for 
restoration of another Miscellaneous 
Judicial Case, being Miscellaneous Judi- 
cial Case No. 2 of 1979. 

2. Miscellaneous Judicial Case No. 2 
of 1979 was filed by the judgment- 
debtor (petitioner) under Sections 47 and 
151° of the Code of Civil Procedure, al- 
leging that against the money decree 
passed on the 6th March, 1978, the peti- 
tioner filed Money Appeal No, 5 of 1978, 
and, after filing of the said appeal, the 
matter was settled between the parties 
with the intervention of the well-wishers 
and common friends, and.the judgment- 
debtor (petitioner) gave to the opposite 
party potatoes worth Rs. 7,000/- in satis- 


D/- 


‘faction of the decree and it was agreed 


that the judgment-debtor (petitioner) 
would not pursue his appeal and the op- 
posite party would file a satisfaction 
petition in the money suit. It was fur- 
ther alleged that in the beginning of 
June, 1979, the petitioner learnt that the 
decree-holder had filed Execution Case 
No. 3 of 1978 and was pursuing the mat- 
ter. He rushed to court and on the 1łth 
June, 1979, he came to know all these, 


*From order of B. N. Singh, Addl. Sub: 
J., Patna, D/- 2-7-1980. 
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on inspection of the ‘records;~ and, on 
that ground it was.prayed that the exe- 
cution case should be dismissed as satis- 
fied with spëcial ` costs, © * 


3. Miscellaneous Judicial Case No. 2 
of 1979 was dismissed for default on the 
21st June, 1980, in which the following 
order was. passed :— 


For restoring the. said. Miscellaneouš 
Judicial Case’ No. 2 of 1979, the peti- 
_tioner filed -an application on the 23rd 
June, 1980,- stating. that the petitioner 
filed a petition for time for two months 
on the 16th June, 1980, on the ground 
that the petitioner had got an attack’ of 
paralysis, on which the miscellaneous 
case was adjourned to the 21st June, 
1980, on which date the petitioner was 
bed-ridden and could not come to court 
and after getting his Munsi traced sent 
him to court.. The Munsi could not find 
out the lawyer, Smt, Sheo Kumari Shri- 
vastava, who had gone to Delhi, . cand, as 


such, the Munsi got a petition filed in’ 


Court under his signature with-late fee. 
The petitioner thereafter learnt from’ the 
Munsi that- Miscellaneous Judicial Case 
No, 2 of 1979 had been dismissed. It was 
alleged that there was no laches on.thé 
part of the petitioner and the prayer was 
accordingly made for restoring -the’ said 
ease. The said restoration petition has 
been dismissed by the impugned order. 


å. Learned counsel: for the petitioner 
has: submitted that the learned Sub- 
ordinate Judge, by the impugned order, 
has gone into the merits of the matter, 
where the only question that he should 
have considered -was whether Miscella- 
neous Judicial Case No, 2 of 1980 was 
maintainable or not. 


'5.. The learned court below, 
considering the matter, has laid special 
emphasis on the fact ‘that on the 16th 
June, 1980,, when the petition for time 
was “allowed, time was granted oh pay- 
ment of Rs, 50/- and Miscellaneous 
Judicial Case No. 2 of.1979 was fixed for 
the 21st June, 1980. . On the said date, 
the court waited till 10.30 “A.M. and. 
when no step was taken the case had 
been dismissed for default, Learned 
Subordinate Judge also observed that at 
11 O’clock (there being morning sitting 
of the court on the 21st, June, 1980), a 
petition for time” along with late fee, 
was . filed on. behalf of the petitioner, 
after the order or dismissal of the case 
for default 


*(Matter in Hindi. omitted — Edi). 
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not. maintainable, ` otherwise, 


while. 


was passed. The learned 


A.LE 
Subordinate Judge has also taken note of 
the fact: that.-although restoration was 
claimed on the ground of the petitioner 
being ill, suffering'from paralytic attack, 
no prescription of.any ‘Doctor was filed 
along with the restoration petition or till 
then to prima facie satisfying the court 
about -the truth of the allegation con- 
tained in- the petition. The court has 
also taken note'of the fact that apart 
from Smt. Sheo- Kumari Shrivastava 
there was another lawyer, Shree Dinesh- 
war Prasad Singh, who. had filed power 
on behalf of the petitioner in the case. 
The court came to the conclusion that a 
dilatory tactics adopted on behalf of the 
judgment-debtor to deprive the decree- 
holder of the fruits. of the decree and, 
an that ground, ‘it , dismissed me ee 
tion as not maintainable, ` 


6. It ‘is true that an application for 
restoration under‘ Section 151 of the . 
Code of Civil Procedure lies for’ restor- 
ing a ‘petition dismissed for’ default. 
Learned ‘Subordinate Judge has’ stated 


that the restoration petition ‘“Chalane 
Yogya” (which he has translated as 
‘Maintainable’) > “Nabin Hai”. Perhaps, 


what he meant ` was that there was ‘no 
merit in the restoration petition’ and not 
that the said petition for' restoration was 
‘there was 
no’ ‘meaning in his discussing: in a de- 
tailed order, the reasons for dismissing 
the said miscellaneous judicial case, - -~ 


T There is another difficulty in the 
way of the -petitioner. The petitioner. 
wanted satisfaction of the.. decree on pay- 
ment alleged to have. been made in 1978 
itself. after filing of Money Appeal No. 5 
of 1978, and the application,- for holding 
that the decree was already satisfied by 
delivery of potatoes worth Rs. 7,000/-, 
was filed on the 13th June, 1979. The 
petitioner was required ‘to file the appt- 
cation .for satisfaction of the decree un- 
der Order XXI, Rule 2.:of the Code of 
Civil Procedure, read with Article +125 of 
the Limitation Act, within thirty days of 
the. payment. The alleged payment was 
made inthe year 1978, and-no applica- 
tion- for certification: or.. adjustment was 
made before the court within the statu- 
tory period, As such, the executing 
court could not take and notice of such 
satisfaction, Under the circumstances, 
I do not find that it is a fit case in which 
this court should interfere in exercise of 
its revisional jurisdiction under Sec, 115 
of the Code of Civil Procedure. This ap- 
plication is accordingly dismissed, but, 


N 


1981. 


in. the circumstances, oe will ‘be no. 


orar as to costs, ' 


- 


- tt 
+ 


tu 
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S: ALI AHMAD, J.. 
Radhaballav | Chaturvedi ana others, 


Petitioners v.' State of Bihar ang others, 
Respondents, 3 l 





f 


Civil Writ J urn, Case No, 2046. of 1976, 


D/- 8-1-1980, 


Bihar. Tes Act (8 of 1885), ` Sec- 
tion 103A (2) (as amended by Bihar 
Tenancy (Amendment) Act 3 of 1898) — 
Bihar Public Irrigation ‘and Drainage 
Works Act (10 of 1947), S. 25A: — Bihar 
Public Irrigation and Drainage Works 
Rules (1948), R. 3 (b) — Lands of peti- 
tioners-tenants irrigated by Nala con- 
structed by landlord — Water rent paid 
to landlord for-maintenance of Nala and 
for benefit of ‘supply of water to irrigate 
land — Enhancement of rent revealed 
by record of irrigational Tights - undar 
S. 103A (2) — Effect. 


' Lands. of petitioners-tenants were irri- 
gated by Nala constructed’ before 1880 
on which. regular repairs and construc- 
tions of dams was done by the landlord 
and the petitioners paid rent to the land- 
lord for benefit accruing from supply of 
water. The petitioners as a result of re- 
cord of irrigational rights: under Sec# 
tion 103A (2) paid enhanced rent to the 
landlord and after vesting of Zamindari 
in 1955. to the State Government, The 
State Govt, in exercise of its power un- 
der Section 25A of Bihar Irrigation and 
Drainage Works Act fixed enhanced rent 
for supplying water claiming it to be the 
fund for the scheme framed for tha 
maintenance of Nala and notices to pay 
water rent were issued to the petitioners 
which the petitioners claimed 40° be: il- 
legal. 


Held, that the n were liable to 
be quashed, in the view that though 
the State Government ‘was entitled- to re- 
cover additional amount as.water rent 
under Section 3 (1) of the Act’and R. 3 
(b), notification’ had ‘not . beem- filed nor 
any statement to that ‘effect’ had been 
made in the counter-affidavit.. Further 


the State could not. realise the amount 


even if notification to that effect had 
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been. issued for the reason that it was 


mentioned in. the publication. under Sec- 


tion 103A (2) that the landlord would be 
responsible for making arrangements for 
sairabi,.(repairs) and that the enhanced 
rent- would.be realisable from the tenant 
on .account-,of irrigationa] facility. State 
is realising the enhanced rent: and it 
could not also charge fee under other 
head for the same purpose. (Paras cae 5) 
Cases Referred : Chronological. 


~ 1975 BBCI. 553 0 > o i 


- Kumar Bahadur, for Petitioners: ‘Chuni 
Lal, Govt. Pleader No. 5. with Santosh 
Kumar _Sinha, Jr. ‘Counsel, for’ nee 
dents. -. i TE ; 


ORDER :. — “This is an aeii un- 
der Articles 226 and 227 of the Constitu- 
tion of India on behalf of 23 persons, 
who are all residents of village Malleh- 
pur, within Lakshmipur police station. 
All these persons possess lands in the 
village and are raiyats under the State 
of Bihar, .Their. lands are irrigated by 
a Nala that was constructed sometime 
before 1880.. It is, ‘said that from the 


. time of Raja ‘of Kharagpur, sairabi of 


the land ‘in question is being done from 
the said Balia Nala, It.is further said 
that after the Raja of Banaili became 
the landlord of the village, regular re- 
pairs and constructions of the dams was 
done by him. Further according to them, 
the petitioners and their ancestors had 
been paying rent to the Raja of Banaili 
which included the benefit accruing to 
the . tenants from the. supply of water 
from the said Balia Nala, It is also said 
that in the year 1908 record of irriga- 
tional rights was published under . Sec- 
tion 103A (2). of the Bihar Tenancy 
Amendment Act, 3° of 1898, which 
amongst others provided that the custom | 
of sairabi was coming from the time of 
Raja. of Kharagpur and that the Raja of 
Banaili is responsible for maintenance 
and. repairs of the dams. It .also pro- 


. vided -that the tenants were entitled for 


irrigational right and that the Raja of 
Banaili -was responsible for making ar- 
rangements for sairabi’ Another impor- 
tant thing mentioned-was that enhanced 
rent.is realised from the tenant on ac- 
count of Balliah Nala sairabi which is 
maintained for’. providing irrigational 


‘facilities to, the tenants and that the en- 


hanced rent: will .be realised as long as 
landlords maintain this irrigational faci- 
lity. A copy. of the publication made 
under . Section 108A (2) of the Bengal 
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Tenancy Act, 1878, has been annexed as 


Annexure 3:to this writ. application. The | 


petitioners Say that they have been pay- 
ing - -enhanced rent on account of inclu- 
sion of water rate to the Raja of Bana- 
ili and after the vesting of the zamindari 
of the Raja of Banaili in the year 1955 
to the State of Bihar. The grievance, 
however, of the petitioners is that re- 
spondent No. 1 (State of Bihar) in exer- 
‘cise of powers under Section 25A of the 
Bihar Public Irrigation and Drainage 
Works Act, 1947, fixed rate for supplying 
water from this Balliah Sakha Nahar and 
on the basis of which, the Subdivisional 
Officer, Waterways Mallehpur, Monghyr, 
issued notices in general and fixed Ru- 
pees 11/- per acre for irrigation from 
the Balia Nala Shakha, On this basis 
notices were issued to the petitioners for 
payment of water rent. The notices have 
been marked as. Annexure 1 series and 
they have been prayed to be aaa as 
illegal. 


2, This case was admitted on 26th 
October, 1976, and notices: were issued to 
the respondents fixing 30th November, 
1976. According to the High Court Rules, 
counter-affidavit should have been filed 
within 14 days, after 30th November, 
1976, but, as usual, no step in this direc- 
tion seems to have been taken by the re- 
spondents. The case was listed before 
me on 4-1-1980 and after.the petitioners 
concluded their arguments, Mr. 
Government Pleader No. 5 prayed the 
case to be adjourned as the State had 
not filed its counter-affidavit till then. 
As an indulgence to the State, I counter- 
ed the case till Monday next. A counter- 
affidavit has now been filed on behalf of 
the respondents when the case was taken 
up today. Mr. Govt. Pleader No, 5 again 
prayed that some more time should be 
given to enable the State to produce the 
notification under Section 3 (1) of the 
Bihar Public Irrigation and Drainage 
Works Act read with R. 3 (b) of the Bihar 
Public Irrigation and Drainage Works 
Rules, ’47. I -had indicated on the previous 
day that whatever documents have to 
be produced should be produced on the 
next date and no further time will be 
granted. --I am constrained to observe 
that the State which is, perhaps, the big- 
gest litigant has developed the habit of 
seeking adjournments on grounds which 
at times becomes annoying. Perhaps, the 
reasons for- this attitude is that the 
State thinks, that it’ should: get preferen- 
tial treatment from the Court, 
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fully well that in the eye of law they 


are like any other litigant and it should 


not. expect any preferential treatment 


even in the matter of adjournment. J had : 


made it clear on the previous occasion 
that no further time will be given and 


- I do not see any justification to give an- 


other indulgence to the State -ad- 
journing the case again today. 


3. The fact that the Nala was con- 


by 


structed by the then landlord and that - 


the lands of the petitioners are irri- 


gated from that Nala has not been deni- - 


ed. It has also not been denied ‘that the 
enhanced rent was realised by the then 
landlord from the petitioner on account 
of irrigational facility that was available 
to the petitioner on-account of the Nala 
and that the enhanced rent is being real- 
ised by the State. It has, however, been 
said in paragraph 8 of the counter- 
affidavit that ‘“Fard-abpashi might have 
abolished by the State of Bihar by cir- 
cular No, 8866 dated 21-4-1965 and the 
Bailliah Branch scheme has been con- 
structed as under the Act.” An impres- 


sion was sought to be given by this © 
statement that the Nala was constructed . 


in the year 1965 but on question as to 
how could it be constructed in 1965, if 


‘the Nala itself was in existence in 1880, 


learned Government Pleader said that 
what is meant by this paragraph is that 
the scheme was framed under the Act 
which was for the maintenance of the 
Nala. Learned counsel also submitted 
that under the scheme the Nala had to 
be maintained and for maintenance somè 
funds were required which had to be 
collected from the persons who derived 
benefit from this Nala by way of fee. 
He -also urged that the. irrigation charge 
at the rate of Rs. 11/- per acre was by 
way of fee. l 


4. As appears from the decision in 


the case of Sukar Das v. State of Bihar 
(1975 BBCJ 553), lands of village Bara- 
hat in the district of Monghyr were be- 


ing irrigated by this very Nala. ‘Nahar: 
issued" 


Anchal Adhikari of that area 
notices’ to the raiyats holding lands. in 
village Barahat to pay Rs. 8/- per bigha 
as water rate for irrigating the land. 
The raiyats of village Barahat came to 
this Court and this Court quashed the 


notices” issued to the raiyats of village 


Barahat on the ground that on account 
of the entry in the 
the- obligation of the landlord to: main- 
tain the’ canal. and: ‘supply. water: to - the 


authorities to realise. 


Fardapashi it was. 


`y 
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raiyats for irrigation, It was also said 
that the enhanced rent was being paid 
by the tenant, A plea, however, was 
taken on behalf of the State of Bihar 
«that on account of the notification under 
Section 3 (1) of the Bihar Publie Irriga- 
tion and Drainage Works Act and Rule 3 
(b) of the Bihar Public Irrigation Works 
Rules, 1947, the State is entitled to re- 
cover additional amount. This argument 
was rejected mainly on the ground that 
no document was filed showing the noti- 
fication under Section 3 (1) of the Act 
read with Rule 3 (b) of the Rules, In 
this case also the notification has not 
been filed nor any statement to that ef- 
fect has been made in the counter- 
affidavit. Therefore, the case reported in 
1975 BBCJ 553 fully applies to the pre- 
sent case and on that basis Annexure 1 
, series have to be quashed, 


5. Mr. Government Pleader No. 5, 
however, urged that probably the notifi- 
cation under Section 3 (1) of the Act 
read with Rule 3 (b) of the Rules has 
been issued but the same could not be 
filed for paucity of time. I do not think 
the State can realise the amount even if 
that notification has been issued for the 
simple reason that it is mentioned in 
the publication under Section 103A (2) 
of the Bihar Tenancy Act, 1885 that the 












on account of irrigational faci- 
lity. Admittedly, the -State is realising 
the enhanced rent, If it is realising en- 
hanced rent, it cannot, in my view, also 
‘charge fee under other head for the 
same purpose. Therefore, even if noti- 
fication as said by Government Pleader 
No. 5 has been made, it does not help 
the State at all. For these reasons, 
I allow the application and quash the 
notices as contained in Annexure Il 
series. On the facts of the case, there 
ili be no order as to costs, 


Application allowed, 


N 
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‘CHAUDHARY SIA SARAN SINHA, J. 
_ Sheoshankar Prasad and others, Appellants 
v, Smit. Kailash Devi and others, - Respon- 
dents. ve 


A. F. A. D, No. 211 of 1979, Dj- 
1981.* 


Trusts Act (2 of 1882), S. 90 — Sale of 
mortgage property for arrears of rent in 
execution of rent decree — Mortgagor not 
proving default of rent on part of mortgagee 
— Compromise between auction-purchaser 
and mortgagor — Mortgagor not pressing 
application for setting aside auction-sale — 
Property transferred on basis of auction- 
sale — Held, mortgagor would not be em 
titled to get benefit of S. 90. (Transfer of 
Property Act (1882), S. 68), 


The property which was subject-matter of 
mortgage, was sold for arrears of rent in 
execution of a rent decree and the mort- 
gagor had not proved any default of rent 
dn the part of the mortgagee and also not 
pressed the application for setting aside tho 
auction-sale when the auction-purchaser who 
was the relative of the mortgagee had com- 
promised with mortgagor to return tba 
money in respect of the mortgage executed 
in favour of the mortgagee and therefore 
the property was transferred to auction-pur- 
chaser on the basis of the auction-sale only 
In suit for redemption of mortgage: 


Held, the mortgagor would not be entitl- 
ed to get benefit under S. 90. 


(Paras 10, 11, 12) 


Before the benefit of Section 90 can ba 
availed of, it must be shown (i) that the 
party against whom relief is sought used his 
position as such: (ii) that he gained an 
advantage by so doing; and (iii) that the 
advantage was gained in derogation of the 
tight of the person interested in the property. 


16-2- 


l (Para 9) 
Cases Referred: Chronological Paras 
1970 BLIR 756 l 12 
AIR 1964 SC 1707 9 


_ Md. Mazhar Hussain, M. A. Shahabuddig 
and Shailendra Prasad Mishra, for Appel- 
lants; Nagendra Rai, R. P, Sharma, Arvind 
Kumar Singh, A. K. Thakur and Syed Naiyer 
Ali (D. R.. guardian for minor respondents 
14 to 17), for Respondents. 





. ‘#Against decision of Bageshwati Prasad, 


` Sub-J., Jamui, D/- 20-12-1978. 
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JUDGMENT :— This is plaintiff's second 
appeal against a judgment of affirmance. 


2. There was one Nand Keshwar Lal. 
As found by the trial Court, the plaintiffs 
are the heirs of this Nand Keshwar Lal 
since dead. 7 acres and odd lands of mauza 
Sikandara, appertaining to khata No. 233 
constituted one holding and it belonged to 
Nand Keshwar Lal. 2.17 acres of land out 
of this holding was given in rehan by Nand 
Keshwar Lal to one Daroga Singh ` under 
a registered rehan deed dated 30th May, 
1927. This was followed by another rehan 
deed executed by Nand’ Keshwar Lal in 
favour of Daroga Singh abovenamed, in re- 
«pect of 1.65 acres of land of khata. This 
was executed on 16th April, 1934. After 
execution of these two rehan deeds, 3.60 
acres of land of khata No, 233 remained in 
possession of Nand Keshwar Lal. It is un- 
disputed that the liability to pay rent for 
the lands given in rehan under the two rehan 
deeds, deeds, which were registered, was on 
Daroga Singh, the mortgagee. 


3. Certain further facts are undisputed 
and they are these: The entire holding com- 
prising of khata No. 233 was sold for ar- 
rears of rent in execution of a rent decree, 
brought by the ex-intermediary against 
Nand Keshwar Lal. The execution case 
number was 603 of 1935. The auction-sale 
was held on 28th May, 1935, and the entire 
holding was purchased by one Raj Kumar 
Singh. This Raj Kumar Singh was the sis- 
ter’s husband of Daroga Singh; the _ sister’s 
name of Daroga Singh being Gulabo Kuer. 
The defendants are the heirs of Raj Kumar 
Singh; Daroga Singh and Raj Kumar Singh 
both being dead, Nand Keshwar Lal filed 
an application before the Executing Court 
for setting aside the auction-sale in question. 
This was registered as Miscellaneous Case 
No. 397 of 1935.- A compromise was en- 
tered into between Nand Keshwar Lal and 
Raj Kumar Singh. This miscellaneous case, 
as will be evident from Ext, G, certified 
copy of Register of Miscellaneous Judicial 
Cases, wrongly mentioned in the judgment 
of the appellate Court as Ext. G was dis- 
posed of in terms of the ‘compromise on 
2ist March, 1936. The plaintiffs case 
which was not challenged before this Court 
was that Raj Kumar Singh agreed to pay 
the rehan money of the two registered rehan 


deeds, abovementioned to Daroga Singh and- 


on his doing so, Nand Keshwar Lal did 
not press his claim for the setting aside of 
the auction-sale. The miscellaneous judicial 
case was, accordingly, dismissed in terms of 
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compromise. ‘Thereafter, writ of delivery of 
possession was issued in favour of the 
auction-purchaser for delivery of possession 
over the entire holding and delivery of pos- 
session was effected on 23rd April, 1937. 


4. The plaintiffs instituted the instant suit 
for redemption of 3.60 acres of land, above- 
mentioned, that- is to say, the remaining 
lands of khata No. 233 minus the lands given 
in rehan under the two registered rehan 
deeds, on the ‘allegation that Nand Keshwar 
Lal bad given these lands in Urf rehan 
(verbal rehan) to Daroga Singh on 15th 
June, 1935, the liability for payment of rent 
of which lands as well was on him. The 
only allegation made in para 7 of the plaint 
was that if without any knowledge of and in- 
formation to the plaintiffs, any fraud was 
practised, the result of such fraud would 
not be binding on them. The consideration: 
money of this Urfi rehan was said to be, 
Rs. 250/- which was said to have been ten- 
dered by the plaintiffs and on refusal, this 
suit for redemption was filed after deposit- 
ing the same. 

5. Defendant No. 1, Ambika Singh son 


r 


of Raj Kumar Singh contested the suit. He 
denied about the existence of any Urfi 
rehan. The allegation of fraud and collu- 


sion was also disputed and it was asserted 
that Raj Kumar Singh came and: remained 
in possession of the disputed lands in his 
capacity as auction-purchaser at a Court- 
sale and after him, the defendants are com- 
ing-in possession as such. 

6. The trial Court found that the plain- 
tiffs failed to prove the existence of any 
Urf rehan. It further found that the plain- 
tiffs have no subsisting title to the disputed 
lands, The trial Court dismissed the suit." 
The plaintiffs tock up the matter in appeal. 
The appellate Court concurred with the find- 
ing of the trial Court about there being no 
Urfi rehan. The further finding recorded 
by the lower appellate Court was that the 
defendants were in possession of the suit 
lands by virtue of auction-sale and delivery 
of possession. The result was that the ap- 
peal too was dismissed and the plaintiffs 
have now come up to this Court in second 
appeal, 

7. The plaintifis pray for redemption of 
3.60 acres of land on the ground that it was 
given in Urfi rehan to Daroga Singh. The. 
story of this Urfi rehan has not been accept* 
ed by any of the two Courts below and this 
finding of fact, duly recorded, is binding on 
this Court. Faced with this finding of fact, 
the only submission of Mr. Mazhar Hussain, 
learned councel for-the appellants, was that 


è 
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even if the story about Urf.. rehan stood 
discredited, since Daroga Singh, as a. mort- 
gagee, was liable to pay rent for the _ lands 
given in the two earlier registered mortgage 


deeds and there being defaultin. payment. of- 


rent for the entire holding, the purchase at 
auction would enure to the benefit of the 
plaintiffs under the provisions of Section 90 
of the Indian Trusts Act, 1882. This con- 
tention was refuted by Mr. Nagendra Rai, 
learned counsel for the respondents. . . > 

8. The: plaintiffs sought for redemption of 
3.60 acres of land of khata No. 233. We 
are not concerned in the instant case with 
the other lands of khatad No. 233 giyen- in 
mortgage to Daroga Singh earlier to the 
Urfi rehan in the year 1935. The story of 
Urfi rehan having .itself been disbelieved by 
concurrent findings of the two courts below, 
the plaintiffs cannot be legally . entitled for 
redemption of 3.60 acres of land on the 
ground of any such Urfi rehan. The sub- 
mission of the learned counsel for the ap- 
pellants, however, was that in spite- of the 


non-existence of the Urfi. reban, . Daroga . 


Singh was liable to pay rent of the. lands 
given to him under the registered mortgage 
deeds and he having failed to pay rent for 
the same and his action though combined 


with the action of Nand Keshwar Lal re. 


sulted in the auction-sale. In such a situa- 
tion the principles. of Sec. 90. of the Indian 
Trusts Act shall apply.. It is not possible: to 
accept this contention of learned counsel fop 
the appellants. . ... , ' 


9. Before the benefit of Sec. 90 -.of the 
Indian Trusts. Act can.be availed of, it must 
be shown (i) that the party against whom 
relief is sought used his position as such; 
(ii) that he gained an ‘advantage. by so do- 
ing; and, (iii) that the advantage was gained 
in derogation of the right -of the person 
interested in the property. -In support of 
his contention learned counsel for the appel- 
lants placed reliance on a decision of.the 
Supreme Court in the case of Smt. Basniati 
Devi v. Chamru Sao (AIR 1964 SC 1707). 
Their Lordships of the Supreme Court held 
in that case that where both the mortgagor 
and the mortgagee are liable to pay rent 
and rènt decree and ‘sale in execution of -it 
are brought about because of the. default of 
both of them and the mortgagee purchases 
the mortgaged land in execution’ gale, - the 
fact that the mortgagor had- made a default, 
foes not. alter the position that the ` moft- 
gagee had also defaulted in paying the rent 
he was liable to pay. By his default he has 
contributed ‘to the position that a suit had 
to be brought for arrears of reat and ulti- 
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mately: to.the position that the property was 
put-to sale'in execution of the decree obtain- 
ed in the suit, This contribution to the 
bringing about of-the sale was a direct re- 
sult of his position as a mortgagee and, as 
such, Section 90 of the Indian Trusts Act 
shall be applicable. 


40. Before a plaintiff seeks to avail of 
the benefit of Section 90 of the Indian 
Trusts Act, he has to plead and - prove re- 
quisite facts warranting the -application of - 
that section: The mortgagee under the two 
registered deeds was..Daroga Singh The 
purchaser -at auction was Raj Kumar Singh. 
True, this Raj Kumar Singh was the sister’s 
husband of Daroga Singh but, as strenu- 
ously: contested by Mr. Nagendra Rai, there 
is no whisper in the plaint about this Raj 
Kumar Singh being a farzidar or benamidar 
of Daroga Singh. The plaintiffs alleged 
default in payment of rent on the part of 
Daroga Singh. This was disputed by the 
defendanis in the written statement who 
pleaded that Daroga Singh used to ‘pay the 
quota of his rent to Nand Keshwar Lal. 
No satisfactory evidence has been adduced 
on.behaif of the plaintiffs to prove any de- 
fault of rent on the part of Daroga Singh. 
Pointing out to the register of rent suit, the 
submission of learned counsel for : the ap-j, 
pellants was that since the suit had been 
brought for the entire rental of khata 
No." 233, it would imply default in payment 
of rent on the- part of Daroga Singh. If 
the story set up by the defendants was that 
Daroga .Singh used to pay the quota of his 
rent to Nand Keshwar Lal and . the latter 
defaulted in making payment of the same, 
it cannot be said that Daroga Singh contri- 
buted to the bringing of the rent suit and 
consequently the rent sale. It was for the 
plaintiffs to prove existence of facts to at- 
tract to the application of S. 90 of the Indian 
Trusts Act. If they have failed to do so, 
it cannot lie in thet mouth to say that no 
satisfactory evidence in this regard was ad- 
duced on behalf of the defendants as well. 
i. After the auction-sale Nand Keshwar 
Lal filed an application for setting aside the 
auction-sale, As is undisputed, Raj Kumar 
Singh entered on the scene. There. was a 
compromise between Raj Kumar Singh and 
Nand Keshwar Lal Raj‘ Kumar Singh 
agreed to pay the rehan money of the two 
registered rehan deeds.” It appears that this 
satisfied Nand Keshwar Lal and he did not 
press his application for setting aside. the 
sale. Having done so as far back as in the 
year 1936 and having allowed Raj Kumar 
Singh and after him ‘his-heiss to- remain in| 
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ession of the disputed land for long, it 
cannot lie in the mouth of the plaintiffs to 
repudiate the claim of the defendants that 
the auction-sale wag not a genuine sale but 


only a camouflage for bringing to an end the 
mortgage deeds. 


12. The lower appellate Court has found 
in para 5 of its judgment that the defen- 
dants came in possession of the disputed land 
on the basis of auction-purchase and deli- 
very of possession, meaning thereby that 
‘the auction-purchase was a genuine one. 
Mr. Rai relied on a Bench decision of this 
Court in the case of Ramjit Choudhary v. 
Satan Devi (1970 BLJR 756) wherein their 
Lordships held that the transaction of sale 
and purchase by the landlord and the sub- 
sequent settlements by him were not part 
of the same transaction or part of the same 
design, artifice or device brought about by 
the mortgagee, but were part of the different 
transactions and that being so, the advan- 
tage of S. 90 of the Indian Trusts Act can- 
not be availed of in the eye of law. One 
Gulabo Kuer and not Raj Kumar Singh, on 
the own showing of the plaintiffs, was the 
beir of Daroga Singh. In such a situation, 
if Raj Kumar Singh acted independently 
and purchased the property at an auction in 
a rent execution sale, in the facts and cir- 
cumstances of the case, Section 90 of fhe 
Indian Trusts Act cannot apply. Conse- 
quently, the plaintiffs’ suit for redemption, 
as sought for the instant case, cannot suc- 
ceed 


13. The result is that the appeal fails 


and is dismissed. Wearing fee is allowed at — 


the minimum contested scale. The judg- 

ment and decree of the lower. appella 

Court are hereby affirmed. 
Appeal dismissed. 
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HARI LAL AGRAWAL, J. 

Saheb Jan Mian and others, Petitioners 
v. Nathuni Singh and others, Respondents. 

Civil Revn. No. 238 of 1980, D) 17-12- 
1980.4 

Civil P. C. ( of 1908), O. 9, R. 13, Er- 
planation (inserted by amending Act 1976) 
— Application under O. 9, R. 13 for setting 
aside ex parte decree Appeal preferred 
against ex parte decree dismissed for default 


— Application under O. 9, R. 13 is Hable’ 


*Against order of S.-K. P. Sinha, 3rd Addl. 
Dist. J., Sasaram, D/- 27-11-1979, 


EY /BY/C228/81/SMA/DV® _ A 
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to be dismissed — Explanation to R. 13 is 
attracted. 
Where an application under O. 9, R. 13 
was filed to set aside ex parte decree the ap- 
plication was liable to be dismissed when 
the appeal preferred against ex parte decree 
was dismissed for default as the Explanation 
to R. 13 of O. 9 which attaches disability 
to the defendant who chooses to file an ap- 
peal against an ex parte decree to maintain 
an application under R. 13 of O., 9 applies 
also to dismissal of appeal for default and 
it cannot be said that allowing the appeal 
to go by default tantamounts to its with- 
drawl. AIR 1953 Pat 223, Ref.; AIR 1979 
Pat 308, Disting. (Para 4) 
The disability under the Explanation to 
R. 13 of O. 9 attached to the defendant 


‘who chooses to file an appeal against an 


ex parte decree in order to maintain an ap- 
plication under R. 13 of O. 9 has been re- 
laxed only in one case and that is where 
the appeal is withdrawn by him. It does 
not provide that in order to apply the em- 
bargo, there should be an adjudication on 
the merits of the appeal. Therefore, the dis- 
missal of the appeal for default or otherwise 
without any adjudication does not make 
any difference and the restriction under the 
Explanation would apply with equal force. 

{Para 4) 
Cases Referred: Chronological Paras 
AIR 1979 Pat 308:1979 BBC] 571 6 
AIR 1953 Pat 223 5 

Rama Ramana, for Petitioners; Muktesh- 
war Singh, for Respondents, 

ORDER :— This is an-application by the 
defendants whose application for setting 
aside an ex parte decree has been dismissed 
on the ground that having preferred an ap- 3 
peal against the said decree, they had no 
right to apply under Rule 13 of O. 9 of 
the Code of Civil Procedure (hereinafter re- 
ferred to as ‘the Code’) in view of the 
amendment introduced in R. 13 in 1976 
(Act 104 of 1976). 

2. Some facts may be briefly stated. 
Title Suit No. 341 of 1974 wag fied by 
opposite parties Nos. | and 2 against the 
petitioners in the Court of the Subordinaie 
Judge, Sasaram, for certain declaration re- 
garding the entries made in the revisional 
survey records, This suit was decreed ex 
parte on 20-7-1977.. The petitioners filed a 
miscellaneous case under O. 9, R. 13 of the 
Code for setting aside the ex parte decree? 
inter alia, on the ground that no summons 
were served on them. They also preferred 


' a title appeal against fhe ex parte decree 
` before the District Judge, Bhojpur, being 


a 


Title Appeal No. 153 of 1977. - Unfortu- 
nately, for the petitioners, the said title ap- 
peal stood dismissed on 31-1-1978 for non- 
compliance of the Courts order for filing 
certain processes etc. for issue of appeal 
notices on the respondents. In the restora- 
tion matter, one of the points agitated by 
the plaintiffs was that in view of the Expla- 
nation added by the 1976 amendment, as 
mentioned above, the -application under 
Rule 13 was not maintainable. The stand 
of the petitioner, however, was that inas- 
much as the appeal was dismissed for de- 
fault without any adjudication, the rigour 
of the Explanation would not be attracted. 
The learned Subordinate Judge, however, 
overruled the plea of the petitioners and 
dismissed the miscellaneous case on the 
ground that it was not maintainable. The 
view of the learned Subordinate Judge has 
been affirmed by the lower appellate Court 
in the appeal preferred by the petitioners. 


' 3. Mr. Rama Raman appearing in sup- 
port of this application, advanced the same 
contention as was before the trial Court 
already indicated above. 


4. The 1976 amending Act has inserted 
a proviso as well as an Explanation to R. 13 
limiting the area of operation thereof. By 
the proviso it has been provided that no 
Court shall set aside a decree 
ex parte merely on the ground that there 
has been an irregularity in the service of 
summons. If it is satisfied that the defen- 
dant had notice of the date of hearing and 
had sufficient time to appear and answer the 
plaintiffs claim. The Explanation, however, 
reads as follows: 


“Where there has been an appeal against 
a decree passed ex parte under this rule, 
and the appeal has been disposed of on any 
ground other than the ground that the ap- 
pellant has withdrawn the appeal, no appli- 
' cation shall lie under this rule for setting 
aside that ex parte decree.” 










disability attached to the 
endant who chooses to file an appeal 
gainst an ex parte decree in order to main- 
tain an application under R. 13 of O. 9, 
s been relaxed only in one case and that 
where the appeal is withdrawn by him. 
-{It does not provide that in order to. apply 
embargo, there should be an adjudica- 
ion on the merits of the appeal, and hav- 


tion, I am inclined to take a view that the 
, {dismissal of the appeal for default or other 
without any adjudication, does not 
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“make any difference and the restriction under 
the Explanation would apply with. equal 
force. The reason behind the- insertion of 
the Explanation as appears to me, is quite 
obvious... A defendant against whom an 


ex parte decree. has been passed has four 


courses open to him namely, (1) an applica- 
tion under Rule 9 of O. 13; (2) an appeal 
under Sec. 96; (3) an application for a re- 
view under O. 47; and (4) a suit on the 
ground of fraud. Before insertion of the 
Explanation the consensus of opinion of the 
different High Courts in India has been that 
both the remedies (1) and (2) could be pro- 
secuted concurrently as long as no decision 
was, given in either of them. The mere 
fact that one remedy has not been resorted 
to would not ipso facto bar the other, non 
did the fact that no application had been 
filed under O. 9, R. 13 affect the maintain- 
ability of the appeal, but in such a case, 
i.e, where only an appeal was preferred 
against the ex parte decree, there was a con- 
flict af opinion as to the power of the ap 
pellate Court to question the propriety of 


the ex parte order itself and to remand the 


case for re-trial on that point. The view of 
the majority of the High Courts including 
this Court, however, was that the appellate 
Court could go into the question, and if ne- 
cessary, remand the case under. Order 41, 
Rule 23 or under Section 151 for a fresh 
decision on the sufficiency of the cause for 
non-appearance. Perhaps, in view of the 
legal position obtaining as indicated above, 
the Parliament inserted the Explanation cur- 
tailing one of the rights of a defendant to 
some extent that in case he decided to 
file an appeal against the ex parte decree, 
then he could not maintain an application 
under R. 13 without withdrawing the appeal. 
The matter, therefore, is left to the discre- 
tion of the defendant, 

The argument, however, is that the dis- 
missal of the appeal for default in fact 
amounted to its disposal without any adju- 


` dication and, therefore, there was no impe- 


diment in the way of the trial Court to 
entertain an application even thereafter in- 
asmuch as even according to the provisions 
as existing before the amendment of the 
1976 Act, where an appellate Court gave a 
decision in appeal from an ex parte decree, 
the Court of first instance ceased to have 
jurisdiction to. entertain or dispose of an ap- 
plication to set’ aside the decree because the 
decreo of the trial Court became superseded 


or merged in that of the appellate Court in 


the case of dismissal and thus where the 
appeal was dismissed for default, there was. 
no decree of the appellate Coust which 
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could be. said to supersede the decree of ‘the 
trial Court so as to prevent: the defendant 
from applying to the- trial Count, 


On this question also, there was a diverg- 
ence of opinion in the different High Courts 
and, as it appears to me, to set at rest- this 
controversy and in order to achieve expedi- 
tion the Parliament in clear and unambigu- 


ous terms restricted the first two- remedies 


of a deferidant, namely, an application under 
Rule 13 and an appeal under S. 96, which 
he could prosecute’ earlier “ concurrently ` ag 
long as no decision was given iù either of 
them, to this extent that once he’ chose to 
go in appeal then he could not at the same 
time prosecute the other remedy by way of 
an application under O. 9, R. 13 unless and 
until he decided to give up the appellate 
remedy by withdrawing the same and not 
otherwise. . 

5. I am not prepared to accept the argu- 
ment of Mr. Rama Raman that allowing the 
appeal to go. by default would tantamount 
to its withdrawl inasmuch as, if an appeal 
is dismissed for default the appellant has 
got a remedy for its restoration and if he 
succeeds in getting it restored then he can 
still prosecute the same and; the appellate 
Court .could go into the question of sufi- 
ciency of the cause of action of the defen- 
dant and could ‘remand the . matter to the 
trial Court. The Parliament has, therefore, 
` very expressly made only one exception to 
choose the alternative remedy of an ‘appli- 
cation under O. 9, R. 13 by allowing the 


appellant to withdraw his appeal and not’ 


in any other case. In other words, ` the 
negligence displayed by ‘the defendant in 
prosecuting the appeal has not been permit- 
ted to be condoned or given. a go-by by 
keeping his doors still open for the alter- 
native remedy of an application under R. 13. 

In this connection I may also usefully 
refer to a Bench decision. of this Court in 
the case of Bhai Lal ‘Fanti v. Prabhu Sahu 
(AIR 1953 Pat 223) where when an applica- 
tion under Rule 58 of- O. 21 of the Code 


was dismissed for default, it was held. that 


it amounted to’ a decision arid the remedy 
of the -claimant was to institute a suit 
under Rule 63. wil 

6. Mp. Rama Raman, however; placed 
reliance upon a. decision in ,Parshava - Pro- 
perties Ltd. v, A. K. Bose (1979 BBCJ 571}:. 
(AIR 1979 Pat 308) where this. Court was 
interpreting the. term ‘decree’. as . defined in 
Section 2 (2) of . the Code, as amended. 
Having examined. the decision, I do not ‘find 
that this has got .any bearing. on the point 
in issue. No decision faking a contrary 
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view. was cited and having given my reasons 
as above. I hold that the Court below has 
taken a very correct view of the provision as 
mentioned above. I do not, therefore, find 
any merit in this application. 


.7. In the result, the application is dis- 
missed. ‘There. will, however, be no order 


as to Could. 
Application: es 


AR 1981. PATNA 230 
CHAUDHARY SIA SARAN SINHA, J. 
` Arun Kumar Sah, ' Appellant v.. Md. Basip 
Ahmad and another, Respondents: 
A. F. A. D. No. 550 of 1978;..D/- 10-12- 
19%0.+ Ja 


` (A) Civil- P. C. (5 of 1908), S. 100 _ 
Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947), S. 11 D (9 — 


‘Finding that landlord required demised pre- 


mises in good faith for personal need is one 
of fact —. It is binding in second appeal. 
The. finding of the lower appellate Court 
that the, landlord-plaintiff required the 
demised premises reasonably and in ` good 
faith for his personal necessity is one of 
fact. When the finding is duly recorded by 
the lower appellate Court in accordance 
with law it is ree in second appeal even 
if it is contrary to the finding recorded by 
the trial Court. - (Para 7) 


. (B) Bihar Buildings Rent and 
Eviction) | Control Act (3 of 1947), S. 11 (1) 
(c} — Sulit to evict tenant — Requirement 
of landlord mentioned in S. 11 (1) (©) must 
be on the date of suit and not subsequent. 
~ In a suit by the landlord for eviction of 
the tenant on the ground of requirement of 
demised premises in good faith for personal 
necessity, ‘the requirement: must be ‘on the 


date of the institution of the suit and the . 


Court will not be justified in allowing the 
prayer for eviction on the ground of require- 
ment: arising subsequent | to. the date of the 
suit. "+. (Para 9) 
(© Civil P. C. © of 1908), -§, 100 — 
Bihar Buildings (Lease, Rent and eee) 
Control Act (3 of 1947), 5. 11 (1) (©), Pro- 

viso — Suit by landlord to evict tenant on 
ground of requirement of. demised premises 
for personal necessity — Even in absence 
of pleading Court -must consider whether 
partial eviction under Proviso would be 
proper — Plea. under Proyiso can be raised 
for ‘first ‘time in second appeal. 


*From “decision of . Raghuraj Sak 
‘Addi. Sub-J.,: anu ha ‘D/« 18-8-1978. 
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In a suit by the landlord for eviction of 
the tenant after the case of “the ` landlord 
pré- 
mises being reasonable ‘and in good faith is 
accepted, the Court must consider the situa- 


tion contemplated by S: 11 (1) (c), Proviso 


as to- whether the requirement of the land- 
lord maybe substantially satisfied by evict- 
ing the tenant from’a part only of the pre- 
mises and allowing the tenant to continue in 
occupation of the rest on the tenant agree- 
ing to the same. ‘The absence of a pleading 
under the said proviso does. not stand in the 
way of the obligation of the Court to - act 
in compliance with the mandate: of the Pro- 
viso. Therefore: the plea under the Proviso 
can be allowed to be taken at the stage of 
the second appeal -even in the absence ` of 
any pleading . or ‘issue of evidence or even 
grounds taken in the second appeal. The 
case was remanded to the lower appellate 
Court to consider the. plea under ` the -Pro- 
viso to S. 11 (1) (c). AIR 1978 SC 413 and 
S. A. No. 257 of 1977, D/- 16-8-1979 (Pai) 
and AIR 1959 Cat-181, Rel. on. 

‘.. (Paras 15, 16, 18) 


Cases Referred : Chronological Paras 


(1979) Second Appeal No.. 257 of .1977, D/- 
16-8-1979 (Pat), Ranjit eats y. Shanti 


' Devi __ . . 16 
AIR 1978 SC 413 16, 17 
AIR 1959 Cal 181 17 


Sudhir Chandra Ghose, Sukumar Sinha 
and Shivendra Kishore, for Appellant; S. S. 
Asghar Hussain, Krishna Mohan and Hari 
Shankar, for Respondents. 


JUDGMENT: :— This is defendant’s 80 
cond appeal against the judgment of reversal 
passed by the learned Second Additional ‘Sub- 
ordinate Judge, Bhagalpur, in an appeal 
arising from a suit for eviction filed by the 
two brothers, who are respondents. 
' 2. The suit for eviction was filed by 
the respondents as plaintiffs on the ground 
of personal’ necessity, ` namely that they 
required tenanted shop im occupation of 
the appellant for their personal require- 
ment and business, as also for’ the 
three sons of respondent Basir ` Ahmad, 
who afe all grown-up. The disputed rented 
premises in which the appellant runs a ‘cloth 
shop exists ọn the main Sujaganj Bazar Road 
leading to Bhagalpur Railway Station, and 
passing through one of the main markets of 
the town of Bhagalpur. The respondents run 
a business in. watches by the name and style 
of the National Watch Company in a small 
rented shop, having wundisputedly- only a 
frontage of 4 to 5 cubits in breadth. - Certain 
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purchases weré made by the plaintiffs in the 
year 1963. -The lands purchaséd are near the 
disputed. shop. “They have no- frontage to- 
wards the main Sujaganj road. In a portion 
of this purchased land the plaintiffs also run 
a business of watches,.-locally called as 
‘National Gift House’, Several agencies of 
sewing machine and other articles were also 
obtained . by them. . For. expansion of their 
business, ‘particularly. with a view to provide 


occupation to the three -sons of . respondent 


Basir Ahmad, the plaintiffs, on refusal of the 
defendant to vacate the suit premises, filed 
the instant suit for eviction, which was re- 
sisted by the appellant.. -` 

"3. The trial Court dismissed the suit of 
the plaintiffs on the ground that the plaintiffs 
had. not sucõeeded in establishing personal 
necessity. l 

4. The PE EE took up the matter in 
appeal The lower appellate Court held that 
the respondents required the suit holding re- 
asonably -and in good faith for their personal 


- necessity and consequently after setting aside 


the judgment of the trial Court, it decreed 
the plaintiffs’ suit for eviction from the entire 
disputed premises, which Has given rise to 
this second appeal at the instance of the de- 
fendant. 


5, Two substantial questions of law were 
formulated by the learned single Judge of 
this Court while admitting this second appeal. 
They are mentioned in order No. 11 dated 
5-1-1980. The first is whether the evidence 
led by the plaintiffs is sufficient in law to 
establish personal necessity within the mean- 
ing of the Bihar (Rent) Control Act? The 
second is whether the lower appellate Court 
was under the duty to examine the question if 
the necessity of the plaintiffs can be satisfied 
by a partial decree in the present case? 


6. The submission of Mr. S. C. Ghose, 
learned counsel for the appellant, was two- 
fold. His first submission was that on the 
materials on record the finding of the lower 
appellate Court about the suit holding being 
required by the plaintiffs reasonably and in 
good faith for their personal necessity was 
wrong and should be set aside. . The second 
submission was on the lines as indicated in 
point No. 2 formulated at the time of admis- 
sion of the appeal.. Learned counsel for the 
respondents refuted the contentions raised by 
Mr. Ghose. 


‘7. The lower appellate Court held -cate- 
gorically that the plaintiffs required suit hold- 
ing reasonably and in good faith for their 
personal necessity. This is a finding of fact. 
A finding of fact duly recorded ‘by the lower 
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ppellate ‘Court in accordance with law is 
binding on this Court. It is true that this 

ding recorded by the lower appellate Court 
is contrary to the finding recorded by the 
trial Court but on the materials on record 
the trial Court appears to be in error in 
arriving at this finding, 

8. The submission of Mr. Ghose was that 
this finding suffered from certain infirmities, 
which, according to Mr. Ghose, vitiated the 
judgment of the lower appellate Court. The 
main plea taken by the plaintiffs was per- 
sonal necessity for expansion of the business. 
The trial Court observed in its judgment that 
the plea of expansion of the business cannot 
be regarded as convincing for the reason 
that no evidence was led by the plaintiffs- 
landlords to show as to what was their capi- 
tal in 1971 when the suit was filed or their 
present capital. Mr. Ghose contended that 
this aspect had not been: considered by- the 
lower appellate Court. As stated above, the 
plaintifig set up a case of expansion of the 
business of their own as also for the three 
sons of Basir Ahmad who are all grown 
up boys and are undisputedly unemploy- 
ed although one of them has graduated 
and the other two passed intermediate ex- 
amination. The defendant did not dispute in 
his pleading that the plaintiffs had no capital 
to expand their business. Rather, D. W. 1 
admitted that the business of the plaintiffs 
had expanded. There is also the evidence on 
behalf of the plaintiffs’ witnesses to support 
this part of the case of the plaintiffs. The 
lower appellate Court has also found that the 
plaintiffs’ business is growing day to day. 
These impliedly mean that the plaintiffs must 
have sufficient capital for expansion of the 
business and, there is, therefore, No reason 
to disturb the finding of fact arrived at by 
the lower appellate Court. 


9. The second submission of Shri Ghose 
was that the requirement mentioned in Sec- 
tion 11 (1) (c) of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947, (here- 
inafter to be referred to as ‘the Act’) must 
be the requirement on the date of institution 
of the suit, and the Court will not be justi- 
fied in allowing the prayer for eviction on the 
ground of the requirement arising subsequent 
to the filing of the suit, This position can- 
not be disputed, but, as satisfactorily discus- 
sed in the judgment of the lower appellate 
Court, the materials on the record justify a 
finding about reasonable requirement and in 
good faith even in the year 1971 ‘when. the 
suit was instituted. At marginally noted 


page 12 of the lower appellate Courts judg- . 


ment, it has-been found that in the year 1971 
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the three sons of Basir Ahmad were un- 
employed, These sons of Basis Ahmad 
might not have attained majority at the time 
of institution of the suit and might have been 
students, but the plaintiffs, who are unm- 
disputedly running their business since long 
before the institution of the suit, might have 
intended to expand their business in the 
particular context of the employment of the 
three sons of Bisar Ahmad. l 


10. There is another aspect of the mattes 
also, which leads to the consideration of an- 
other argument advanced by Mr. Ghose, 
namely, the finding of the trial Court that 
there is sufficient space in the ground floor 
of the National Gift House for keeping 
almirah and displaying goods. According to 
Mr. Ghose, this aspect: of the case has not 
been considered by the lower appellate Court. 
Whe dimensions of the shop in which the 
Gift House is located, are only about 30’ x 12’. 
It is in the back portion of the National 
Watch Company, a shop of the plaintiffs 
situate in .a rented premises.. The shop in 
which the Gift House is situated is not locat- 
ed in the main Sujaganj Road. The National 
Watch Company is itself located in a rented 
room quite small in size, its frontage on the 
main Sujaganj Road being 4X 5 cubits. 
After giving these reasons the lower appel- 
late Court has found that it does not agree 


with the finding of the trial Court that the 


plaintiffs can expand their business in 
space lying vacant inside. 

11. There is still a third aspect which the 
lower appellate Court has rightly considered, 
namely, that if the suit premises is ob- 
tained by the plaintiffs, they can construct a 
staircase right from Sujaganj Bazar , Road 
for going upon the first floor of the premises 
locating Gift House. 

12. Having considered all these aspects 
and the materials on the record the lowes 
appellate Court recorded the above findings 
of fact. . ; 

13. The submission of Ghose further was 
that any and every requirement of the land- 


the 


‘lord may not attract the provisions of Sec- 


tion 11 (1) (c) of the Act for which the re- 
quirement must. be reasonable and in good 
faith, What is reasonable and in good faith 


is a question of fact to be determined on the - 


evidence on the record and the circumstances 
flowing therefrom. The lower appellate 


Court on a consideration of the evidence.and . 


the circumstances flowing therefrom. bas -re- 


corded a finding. that the- requirement. of the . 


plaintiff is reasonable .and in good faith. I 


do not see any reason to. disturb this finding - 
of the lower appellate Court, 


R pruebas 
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14. The result is that it is held that the 
evidence on the record is sufficient in law to 
establish the ground of personal necessity to 
attract the provisions of Section. 11 (1) (c) of 


athe Act as correctly found by the lower ap- 


pellate Court. 

15. This takes me to the consideration of 
the second point urged by Mr. Ghose which, 
in my opinion, has to prevail. There is a 
proviso to sub-section (1) (c) of Section 11 
of the Act which runs as follows :— 

“Provided that where the Court thinks that 
the reasonable requirement of such occupa- 
tion may be substantially satisfied by evicting 
the tenant from a part only of the building 
and allowing the tenant to continue occupa- 
tion of the rest and the tenant agrees to such 
occupation, the Court shall pass a.decree ac- 
cordingly, and fix proportionately fair rent 
for the portion in occupation of the tenant, 


„Which portion shall thenceforth constitute the 


building within the meaning of Clause (aa) 
of Section 2, and the rent so fixed shall be 
deemed to be the fair rent fixed under S. 5.” 
The situation contemplated in the proviso can 
arise after the case of the landlord about his 
requirement being reasonable and in good 
aith is accepted. This Act was intended for 

e benefit of the tenant. Circumstances may. 
arise where continuance of a tenant in a 
portion of the rented premises may not stand 
in the way of reasonable requirement of the 


landlord being substantially satisfied. The. 


proviso, therefore, lays down that where the 
Court thinks that the requirement of such 
occupation may -be substantially satisfied by 
evicting the tenant from a part only of the 
building and allowing the tenant to continue 
occupation of the rest and the tenant agrees 
to such occupation, the Court shall pass -a 
decree accordingly and fix proportionately 
fair rent as contemplated therein. This as- 
pect has not been considered by the two 
Courts below. 

The submission of Mr. Ghose was that 
the position of the premises locating Gift 
House was such that even after allow- 
ing the tenant to continue in occupation of 
a portion of the suit premises; the personal 
requirement of the plaintiff-landlords may be 
substantially satisfied by evicting the tenant 
from a portion to enable the plaintiffs to 
construct a staircase right from the flank of 
Sujaganj Road to the premises locating the 
Gift House, if necessary, to provide accom- 


“modation for show of the materials for sale. 


The proviso refers to the agreement of the 


tenant ‘and is conditioned by such an agree- 


ment. The submission of ‘Mr. Ghose ` wás 


that although there was no such pleading and - 
adduced, ‘the defendant “ 


no evidence was 
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would be agreeable to continue only in such 
portion of the suit premises as might be con- 
sidered appropriate by the Court on a con- >- 
sideration of the substantial satisfaction of 
the requirement of the landlords. 

16. A question arises whether such a plea 
should be allowed to be taken at the stage of 
second appeal in the absence of any pleading, 
issue or evidence or even grounds taken in 
the second appeal. Mr. Ghose contended! 
that the provision of the Act having been 
enacted for the benefit of fhe tenant this 
Court should not hesitate in allowing such a 
plea and in support of his contention he re- 
ferred to two decisions, one of the Supreme 
Court and the other of a Division Bench of 
this Court. The Court decision is — 
reported in AIR 1978 SC 413 (Rahman Jeo 
Wangnoo v. Ram Chand). In the case in 
paragraph 2 their Lordships observed as 
follows :— 


“a e+ se» The trial Court and the first ap- 
pellate Court have really not considered this 
question on merits; indeed evidence itself has 
not been taken on the score that there has 
been no specific plea in that behalf. We are 
satisfied that the proviso aforesaid mandates 
the Court to consider whether partial evic- 
tion as contemplated therein should be order- 
ed or the entire holding should be directed 
to be evicted.” 


Their Lordships directed the first appellate 
Court to go into the question as to whether 
the reasonable requirement of the land- 
lord may be substantially satisfied by evict- 
ing the tenant from a part only of the 
premises as contemplated in the proviso 
with certain observation mentioned above. 
It is true that the Act that was under 
the consideration of the Supreme Court in 
this decision was the Jammu and Kashmir 
Houses and Shops Rent Control Act (34 of 
1966) but Shri Ghose contended, whose con- 
tention was not refuted by the learned coun- 
sel for the respondents, that the provision of 
the said Act was similar to that contained in 
the proviso to Section 11 (1) (c) of the Act. 
The second was a decision of the Division 
Bench of this Court in Ranjit Singh v. 
Shanti Devi (Second Appeal No. 257 of 1977) 
disposed of on 16-8-1979. While remanding 
the case their Lordships ordered that the 
question of partial eviction of the tenant 
under Section 11 (1) (c) of the Act should be 
considered. ' 

17. There is yet another decision of the 
Calcutta High Court in Krishna Das Nandy 


'v. Bidhan Chandra Roy (AIR 1959 Cal 181) 


where it was held that there was enough- 
justification under the statute, namely, West 
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Bengal Premises Rent Control (Temporary 
Provisions) Act (17 of 1950) to allow the 
plea of partial eviction to be taken by the 
defendant for the first time before the appel- 
late Court if it had not been considered oF 
considered. properly by the trial Court. Them 
Lordships observed that | 

“sitting in this Court fer administering 
justice, I have never refused to listen to a 
point, relevant to the case, merely because it 
was not mooted earlier unless the other party 
happened to be oe thereby beyond 
recompense .. ... 
The further ober m om were that where 


“the statute casts a duty on the Court to 
consider a particular aspect of the matter, 
the question of delay or default on 
the part of a party may not be strictly rel 
evant .. ue se” 


Learned counsel for the respondents did not 
complain regarding the appellant being in any 


way prejudiced if the matter is sent back for 


reconsideration on this limited point and in 
face of the decision of the Supreme Court in 
the case of Rahman Jeo Wangnoo (AIR 1978 
SC 413) (supra) he raised no objection before 
this Court in allowing the contention of Mg. 
. Ghose. In such a situation a remand of the 
matter on this limited point appears to be 
necessary. 

18. The result is that the appeal succeeds 
in part. While the finding of the lower ap- 
pellate Court about personal requirement of 
the respondents being reasonable and in good 
faith. is confirmed, the matter is remanded 
to the trial Court for going into the question 
as to whether the reasonable requirement of 
the respondents may be substantially satisfied 
by evicting the appellant from a part only of 
the premises in question as contemplated in 
the proviso to Section 11 (1) (c) of the Act. 
The trial Court will frame- an issue 
to this effect, allow the parties to ad- 
duce evidence regarding the same and on 
hearing counsel for the parties shall give a 
finding on this limited issue. If after taking 
evidence the. Court is satisfied that the 
entire premises in suit must be vacated to 
substantially satisfy the reasonable require- 
ment of the landlords, the suit shall be de- 
creed in ful. If, on fhe other hand the 
Court finds that the proviso applies and that 
partial eviction will meet the ends of justice, 
as visualised in the proviso, an appropriate 
order will be passed on that footing. The 
Court shall proceed on the footing that the 

nce of a specific pleading under the said 
oviso does not stand in the way of the ob- 
tion of the Con to act in compliance 
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with the mandate of the statute. Where will 
a as Court. 


Order accordingly. 
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CHAUDHARY SIA SARAN SINHA, J. 


Bihari Lal, Appellant v. Murti Sri Radha 
Krishnaji Thakurbari, Respondent, 
- A. F. A. D. No. 347 of 1978, D/- 4-12- 
1980.* 


(A) Civil P. C. (5 of 1908), S. 107 and 
Section 109 — Finding of fact — Finding of 
lower appellate Court not supported by any 
reasoning — Appellate Court simply agreeing 
with finding recorded by trial Court — Find 
ing is not binding in second appeal. 


The essence of a judgment is that it must 
be supported by reasons. Importance of re- 
asoning in judgment is all the more neces-, 
sary before the lower appellate Court whose 
decision on finding of fact is binding on the 
High Court is second appeal. If the judg- 
ment of the lower appellate Court is based 
on ne reason it cannot be regarded as being 
m accordance with law. Therefore where the: 
lower appellate Court simply agreed with ‘the 
finding of fact recorded by the trial Court 
observing that the trial Court had elaborately 
discussed the evidence and did not consider 
the evidence on record and did not record 
ifs reasons in support of the finding, the find- 
ing would not be binding in second appeal. 
AIR 1980 Pat 89, Ref. (Para 7) 


(B) Civi P. C. (5 of 1908), O. 42, R. 1, 
O. 41, R. 2 and Section 100 — Second ap- 
peal — Finding of fact — Objection not 
taken in memo of appeal if can be raised. 

Where the ground of objection that the’ 
finding of fact recorded by the lower appel- 
late Court not being supported by any re- 
asons was not a finding in law was not taken 
in the memo of second appeal the point being 
a question of law can be permitted to be 
raised in second appeal (Para 7) 
Cases Referred: Chronological Paras 
AIR 1980 Pat 89 : 1979 BBC] 584 7 

Bishwa Nath Agrawal and O. P. Ghose, 
for Appellant; Shambhu Saran Singh and 
Surajdeo Singh, for Respondent. 

JUDGMENT :-—- This second appeal by 
the defendant arises out of a judgment of 
reversal passed in a suit for eviction om 
ground of default in payment of rent, 


* From decision of Mohan Prasad, 6th Addk 
Dist. Judge, Arrah, D/- 4-4-1978. 


DY /BY/B842/81/GNB 


-f 


1981 


2. The plaintiff-respondent: prayed for 
eviction of the defendant, undisputedly a 
tenant under him on the ground that he had 
defaulted in payment of rent for a period of 


„more than two months from 1-11-1961 on- 
wards. ‘The 


defendant-appellant contested 


the suit. He raised two points, namely, that 


he was not a defaulter inasmuch as the 


amount of rent stood adjusted on account of 
supply of material. to the Mutwalli of the 
plaintiff, a Deity, from the grocery shop of 
the appellant. The second ground taken was 
defect in the service of notice under Sec. 106 
of the Transfer of Property Act. 


3. The trial Court did not accept the case 
of the defendant regarding plea of payment 
and held him to be a defaulter: However, it 
held that the notice under Section 106 of the 
Transfer of Property Act was not properly 
served. The trial Court, therefore, dismissed 


ethe suit without costs. 


4. The plaintiff ed ‘the: malted ina 
peal The appellate Court agreed with the 
finding of the trial Court rejecting the- de- 
fence plea of payment. The lower appellate 
Court, however in disagreement with the 
trial Court held that the notice under Sec- 
tion 106 of the Transfer of Property -Act 
was validly served. ‘he result was that. the 


judgment of the trial Court was set ‘aside 


and the suit for eviction was decreed. The 


defendant has now carried the matter in £0- 


cond appeal before this Court. 
5. The Supreme Court, as contended by 


Shri B. N. Agrawal, has held that a notice 


under Section 106 of the Fransfer of Pro- 
perty Act is not necessary to be served in a 
guit for ‘eviction under the Bihar Buildings 

Rent and Eviction) Control Act. In 
such a situation Shri Agrawal did not press 
the question of service of notice for which 
point No. 2 in order No. 7 dated 3-5-1979 
was formulated by the Hon’ble Judge while 
admitting this second appeal. The sole con- 
tention of Shri Agrawal before this Court 
was that the finding of the lower appellate 
Court disbelievmg the. defendant’s _ version 
about the plea of payment of rent was not 
a finding in the eye of law, the lower appel- 
late Court having given no reason worth the 
name in support of that finding. He, there- 
fore, submitted that this introduced serious 
infirmity in the judgment of the lower appel- 


” date Court and as the whole decision of the 


suit hinges on this issue, the judgment of 
lower appellate Court should be set aside and 
the matter remanded to it for fresh considera- 
tion in accordance with law and for decid- 
ing the appeal after giving a finding regard- 
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ing the plea of payment with reasons nee 
for. 

6. In paragraph 5 of judgment the iae 
appellate Court while discussing the point of 
Plea of payment bas observed as follows: 
~“ fhis connection, I would like to men- 
tion here that the learned Addi. Munsif has 
elaborately discussed the evidence and I find 
no reason to disagree with his opinion. No 
cross objection has been filed agamst this 
finding of the learned Addl. Munsif. So the 
contention raised by Mr. Sahay has got no 
merit at all and I do not agree with his sub- 
missions that the finding of the learned Addl. 
Munsif is- wrong as regards the rejecfion of 
the plea of payment made by the defendant.” 
Certain evidence both oral and documentary 
were adduced by the parties regarding the 
plea of payment. They were discussed by 
the trial Court and it came to a finding dis- 
believing the plea of payment’ The lower 
appellate Court did not scrutinise the evi- 
dence at all and simply observed that the 
learned Additional Munsif elaborately dis- 
cussed the evidence and he found no reason 
to disagree with his finding. : It is in this con- 
text that Shri Agrawal made a serious griev- 
ance ‘and submitted: that in absence of 
scrutiny of the evidence, either for or against, 
this bald finding by the lower appellate Court 
cannot be regarded as a finding recorded in 
accordance with law and as such the judg- 
ment of the lower appellate Court needéd to 
be set aside. 

7. Section 107 of the Code of Civil: Pro- 
cedure deals with the powers of appellate 
Court. Sub-section (2) thereof states, inter 
alia, that the appellate Court shall have the 
same powers and shall perform as nearly as 
may be the same duties as are conferred and 
imposed. by this Code in Courts of original 
jurisdiction in respect: of suits instituted there- 
in. Order 20, Rule 5 of the Code of Civil 
Procedure states that in suits in which issues 
have been framed; the Court shall state its 
finding of decision, with the reasons therefor, 
upon each separate issue, unless the finding 
upon any one of more of the issues is suffi- 
cient for the decision of the suit. The essence 


of a judgment is that it must be supported 


by reasons, Importance of reasonings in 
judgment is all the mote necessary before a 
lower appellate Court whose decision o 
finding of facts is binding on the High Court. 
Hf, therefore, a judgment of a lower appel- 
late Court is based on no reason, as submit- 
ted by Shri Agrawal, it cannot be regarded 
ee enone renee 

wW 1 

In support of his contention Shri Agra- 
wal relied on a single Bench decision of ‘this 
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Court reported in 1979 BBC] 584 (585): (AIR 
1980 Pat 89), (Bibi Tahzibunissa v. Dr. Syd. 
_ Azizur Rahman) wherein his Lordship ob- 
served that a mechanical reference of the 
oral evidence on which reliance has been 
placed on behalf of the respondent cannot be 
held to be a consideration of the evidence in 
the eye of law. 

The submission of Shri Agrawal 
that here in the instant case there 
absolutely no consideration of the evi- 
dence by the lower appellate Court as the 
lower appellate Court has simply agreed with 
the finding of the trial Court after observing 
that 
elaborately discussed the evidence. The ob- 
- gervation of the lower appellate Court regard- 
ing no cross-objection having been filed 
against the finding on the plea of payment 
was also assailed by Shri Agrawal on the 
ground that as the law stood prior to the 
Civil Procedure Code (Amendment) Act, 
1976 there was no provision for appeal 
against a finding in a suit of this nature 
when a suit had been dismissed. There is 
force in the contention of Shri Agrawal. 
Learned counsel for the respondent urged 
that no such specific plea had been taken in 
the memo of second appeal. The submission 
of Shri Agrawal was that the point is cover- 
ed by point No. 1 formulated at the time of 
` admission of this appeal in Order No. 7 dated 
3-5-1979. The point involved is pure and 
simple question of law and in the circum- 
stances must be regarded as of a substantial 
nature. | 

Pointing out to the provision of Order 41, 
Rule 2 of the Code of Civil Procedure the 
submission of Shri Agrawal was that even 
assuming that no such ground of objection 
was taken in the memo of second appeal, it 
being a substantial question of law of con- 
siderable importance, the Court should grant 
leave to him to urge this point and it should 
then decide the point. Order 41 deals with 
appeals from original decree but O. 42, R. 1 
states that the rules of Order 41 shall apply, 
so far as may be to appeals from appellate 
decrees. It was in such a situation that 
leave was allowed to Shri Agrawal to urge 
this point, after notice to the learned coun- 


was 
was 


sel for the respondent,. whose submission in © 


this context too was heard. 

8. On account of the infirmity occurring 
in the judgment of the lower appellate Court 
‘ag pointed out above it cannot be regarded 
as supportable in law. Since the decision 
of the suit hinges on the question of plea 
of payment it would be necessary to set 
aside the judgment as a whole and remand 
the case-to the lower appellate Court fos 
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the learned Additional Munsif had. 
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law 
on the materials available on the record. 


9, In the result the appeal is allowed, the 
judgment and decree of the lower appellate 
Court is set aside and the case is remanded__. 
to the lower appellate Court for fresh deci- 
sion in accordance with law keeping in view 
the observations made above on the mate- 
rials already available on the record. There 
shall be no order for costs of this appeal 
and the parties shall bear their own costs. 


Appeal allowed. 
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K. B. N. SINGH, C. J. AND 
P. S. SAHAY, J. 

Kamakhya Narain Singh, Petitioner y. 

State of Bihar and others, Respondents. 
Civil Writ Jurn. Case No. 3302 of 1979,. 
D/- 14-10-1980. i 
(A) Bihar Municipal Corporations Act 
(12 of 1978), Ss. 1 and 2 — Creation of new 
Corporation — Amalgamation of two muni- 
cipalities is permissible — Non-municipal 

area can also be included. , 
The State Government is competent to 
create a Corporation by combining two muni- 
cipalities or by including an area which was 
not a municipality. It cannot be said that 
only those towns which have a population of 
two lacs can only be converted into Corpo- 
ration. The harmonious construction of the 
provisions of the Act makes it clear that 
Legislature has given power to the State 
Government to include any area in ordes 
to constitute a Corporation; may be munici- 
pality, Notified Area Committee joining the 
area with such area as the State Govern-/ 
ment may think fit and proper. Whe only 
basic requirement is that it must have an 
urban population of two lacs or more. The 
provisions of the Patna Municipal Corpora- 
tion Act are not relevant for construing the 

provisions of the Bihar Act (12 of 1978). 

(Para 4) 
(B) Bihar Municipal Corporations Act 
(12 of 1978), S. 4 — Notification under, ap- 
plying certain provisions of Patna Municipal 
Corporation Act to Ranchi Municipal Cor- 
poration — Does not amount to excessive 
delegation of legislative powers. (Constite- 
fion of India, Art. 245). Case law discussed. 
(Paras 9, 11}> 
(C) Bihar Municipal Corporations Act 
(12 of 1978), Pre. and S. 4 — The Act im- 
pliedly repeals Bihar and Orissa ` Municipal 
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Act (7 of 1922) in the area it is enforced. 
(Interpretation of Statutes -—— Implied repeals 
General Clauses Act (1897), S. .6). 

The provisions of the Bihar and Orissa 
Municipal Act and the Bihar Municipal 
Corporations Act (12 of 1978) having the 
same purpose and object cannot work in the 
same field and it may lead to anomalies and 
absurdities and therefore the former Act 
must give way to the subsequent Act, mean- 


ing thereby that the Bihar and Orissa Musi- `’ 


cipal Act shall be deemed to have been re- 
pealed by the Corporation Act (12 of 1978) 
in the area: where it has been enforced. 
Whether the scheme of things in case of 
such implied repeal will be workable or not, 
is wholly irrelevant for consideration. Even 
if any inconvenience results from such im- 
plied repeal it is for the legislature or the 
authorities concerned to avoid such situa- 
tions, by taking actions in accordance with 
law, either by further amendments, notifica- 
tions or any other method which may be 
suitable or appropriate. (Para 13) 


D) Bihar Mounicipal Corporations Act 
(12 of 1978), S. 4 — Application of certain 
provisions of Patna Corporation Act to 
newly created Ranchi Corporation — Effect 
— Person working as Chairman of Joint 
Water Works Committee under Bihar and 
Orissa Municipal Act ceases to have right 
to continue after appointment of Executive 
Officer in his place, under the Patna Muni- 
cipal Act. (Patna Municipal Corporation 
Act (13 of 1952), S. 546; Bihar and Orissa 
Municipal Act (7 of 1922), S. 295). 

(Para 14) 
cal Paras 


Cases Referred: Chronologi 


1978 Cri LJ NOC 56: 1977 BBCI (HC) 530 


13 
AIR 1976 SC 714: 1976 Tax LR 1467 7, 10 
AIR 1970 SC 267: 1970 Cri LJ 367 13 
AIR 1970 SC 1118: 1970 Lab IC 873 10 
AIR 1967 SC 1048 9 
AIR 1967 SC 1480 8 
AIR 1967 SC 1581 13 
AIR 1961 SC 1519 10 


AIR 1956 SC 142: (1955) 2 SCR 1022: 1956 


Cri LI 315 13 
AIR 1954 SC 465:1954 Csi LI 13221 
AIR 1954 SC 569 6, 7, 9 
AIR 1952 Cal 753 

AIR 1951 SC 332 5 
AIR 1949 FC 175: 50 Cri LJ 897 6 
AIR 1941 FC 16:1941 AN LY 170 13 


(1878) 5 Ind App 178: ILR 4 Cal 172 (PC) 
5, 6 
B. C. Ghose, S. R. Ghose and Shyam 


Kishore Sharma, for Petitioner; R. B. Mahto, 


Addl. Advocate General, C, K. Sinha, Govt 
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Pleader No. 4 and Ashutosh Jha, Jr. Coun- 
sel, for the State; Prabha Shanker Mishra, 
Alakhraj Pande and Shivesh Mishra, fop 
Respondent No. 2. 


P. S. SAHAY, J.:— This application, 
under Arts. 226 and 227 of the Constitetion 
of India, is for quashing the Notification 
No. 1406 dated 15-9-1979 constituting Ranchi 
Municipal Corporation and setting out its 
boundaries, Annexure-3, and Notification 
No, 1408 of the same date applying certain 
provisions of the Patna Municipal Corpora- 
tion Act to the newly formed Ranchi Muni- 
cipal Corporation, Annexure-1, and also the 
Notification No. 1532 dated 29th Oct., 1979 
by which Hazari Ram Gupte, respondent 
No. 2, was appointed Administrator, Ranchi 
Municipal Corporation and also Executive 
Officer of the Joint Water Works Committee, 
Ranchi-Doranda, Annexure-2. Here it may 
be mentioned that subsequently a fresh noti- 
fication was issued on 29-5-1980, after this 
writ application was admitted, and Guru 
Prasad Baidya Jyotishi, Executive Officer, 
was appointed as Chairman of the Joint 
Water Board in place of Hazari Ram Gupta. 


2. In order to appreciate the points, 
which have been raised in this application, 
it will be necessary to state some facts. 
Under the Bihar and Orissa Municipal Act 
(hereinafter referred to be as the Municipal 
Act) two municipalities were functioning; 
one at Ranchi and the other at Doranda and 
a Joint Water Works Committee was con- 
stituted by the aforesaid municipalities under 
the provisions of the aforesaid Act and the 
petitioner was elected as Chairman. In 1975 
there was an attempt to remove the peti- 
tioner from the post of Chairman and for 
that a resolution was passed by the Ranchi 
Municipality and the Executive Officer was 
made Chairman of the Water Works Com- - 
mittee. The petitioner challenged the same 
in C. W. J. C. 920 of 1976 and the reso- 
lution of the Ranchi Municipality dated 6-11- 
1975 was quashed. On 24th April, 1978 
the Governor of Bihar promulgated an 
Ordinance, Bihar Ordinance (35 of 1978) 
(Fhe Bihar Municipal: Corporations Ordin- 
ance, 1978) which gave power to the State 
Government to constitute a Corporation in 
any city having a population of two lacs or 
more. The said Ordinance was followed by 
an Act, Bihar Municipal Corporations Act, 
1978 (Bihar Act 12 of 1978). On 15-9-1979 
there was 2 notification under S. 2 (1) read 
with Sec. 1 (2) and (3) of the Corporation 
Act. establishing Ranchi Municipal Corpora- 
tion comprising the area falling within 
Ranchi and Doranda Municipalities and also 
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adding Jagannathpur area. The boundaries 
ef.the said Corporation were: mentioned in 
the aforesaid notification, `a- copy of the 
same has been filed along with this applica- 
tion, marked as. Annexure-3. On the same 
day there was another notification adopting, 
restricting. and modifying certain provisions 
of Patna Municipal Corporation Act to the 
newly created corporation, a copy of the 
said notification has been filed and marked 
Annexure-1. Thereafter, by another notifi- 
cation dated 29-10-1979 in exercise of powers 
conferred under Section 546 of the Patna 
Corporation Act Hazari Ram Gupta, Admin- 
- istrator, was appointed asthe Executive 
Officer of the Joint Water ‘Board, Ranchi 
and Doranda, a copy of the same has been 
filed as Annexure-2. By another notification 
in place of Hazari Ram Gupta, Sri Guru 
Prasad Baidya J yotshi was appointed, a copy 
of the same has been. filed as ‘Annexure-2A, 
and this was stayed: The petitioner has 
challenged the aforesaid notifications on 
various grounds. 


. 3. Counter-affidavits have been filed on 
behalf of the State and respondent No. 2 
and also reply thereto denying tho asser- 
tiong made in the petition and justifying the 
action of the State Government in establish- 
ing a Corporation at Ranchi comprising of 
Ranchi and Doranda Municipalities and ‘also 
including Jagannathpur ‘area in its fold. In 
the counter-affidavit of the State it has been 
asserted that according to the census reports 
of the year 1971 the population of the area 
included in Ranchi Corporation ig as fol- 
lows : 





Ranchi Municipality 1,75,934 
Doranda Municipality - 23,954 
Jagannathpus Area 55,663 

otal | 2.55, 551 


It fing six beta stated that. Jagannathpus 
area is actually the area of Heavy Engineer- 
ing Corporation and this area has been ins 
cluded in the Corporation for. administrative 
convenience. Further it has been stated that 


prior to the establishment of Ranchi Muni- 


cipal Corporation, as contained in Annex.-3, 
Notification No. -1106 was issued on 27th 
February, 1979 inviting objections within six 
weeks regarding formation of Ranchi. Muni- 
cipal Corporation and copy of. the same was 
sent to all concerned. A copy of the afore 


said notification has been filed as Annex.-M.: 


It has further been stated that no objection 
was received and, thereafter, the Coman: 
tion was established. 


4 Mr. B. © Garini counsel ap- 
pearing for the petitioner, has raised a nonme 


"m y 
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ber of contentions which I propose to dis- 
cuss in detail along with the submissions of 
the learned Additional Advocate General, 
appearing on behalf of the State, and Sri 
Prabha Shanker Mishra, appearing on behalf 
of respondent No. 2.: Firstly, it has been 
contended by Mr, Ghose that by the Cor- 
poration Act 1978 (Act 12 of 1978) the 
Legislature intended to create a Corporation — 


‘of such municipal area having a population 


of two lacs but this could not ‘have been 
done by combining two municipalities and 
such amalgamation was not permissible ex- 
cept by express resolution of the two muni- 
cipalities as provided for under S. 4 (1) (d) 
of the Municipal Act. He has urged that 
inclusion of Jagannathpur which was not a 
municipality, is also illegal. Learned Addl. 
Advocate General, on the other hand, has ~ 
submitted that Section 1 of Corporation Act 
does not limit the power of the State Gov- 
ernment to constitute corporation in the 
area where there is a- municipality existing ~ 
from before nor it envisages that the area 
sought to be covered must be a part of the 
municipal town. Thus, according to him, 
any urban population having an area of two 
lacs can be converted into corporation and. 
this is the only requirement and the three 
areas combined together fully satisfy that 
condition. -Here it will be relevant to refer 
to the relevant provisions of the Act and 
Ss. 1 and 2 of the Act are as follows: 


mys . Short: Title : extent and commence- 


' ment: 


(1) This Ordinance. may : be called - the 
Bihar. Municipal Corporation Ordinance, 
1978. 

(2) It shall extend to. the aha of the 

State of Bibar. - 
(3) It shall come into force in any city 
having a. population of two -lacs or more on 
such date. as the State Government may ap- 
point by notification and different dates’ may 
be appointed for different cities. 

2. Constitution of Corporation and: apes: 
fication of the area thereof: 

(1) The State Government may, by. noti: 
fication in the Official Gazette, declare any 
area ‘including the area of any municipality 
or notified area constituted under the Bihar 
and Orissa Municipal Act, 1922 B. & O. 
Act 7 of 1922) with such other areas as may 
be specified therein ło be a Municipal Cor- 
poration, which shall be known by the name 
assigned to it by the State Government. | 

(2) Fhe State Government may from time 
to time by notification in -the Official Gazette 
alter the limits of such Municipal - Corpora- 
tion so asto include. therein ce exclude 
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therefrom such area or areas as’ sa 208 
specified in the notification.” 


The word “City”: “As. mentioned in Sec. 1 6) 
has not been defined under the Act. City, 
according to Chambers’ Dictionary, mearig a 
large town, a town with a Corporation or a 
Cathedral, the business centre or original 
area of a large town.’ “Town” according to 


Strouds’ 4th Edition, Vol, 5, Item No. 3 is 
as follows : e 
“Towr is not. restricted by its legal 


meaning but is expanded popularly ` and 
means the ‘space which, for the time being, 
is covered by, or occupied as accessory ~ to, 
houses collected together in a mass, and in 
sufficient number to be ordinarily designated 
as a Town; and includes unbuilt of lands 
that may lie within the ambit of such col- 
lected mass of houses but no lands outside 
such ambit though within a borough.” 


Learned Additional Advocate General ` has 
drawn our altention to a Bench decision of 
the Calcutta High Court in the 
Balait Sheikh v. State of Bengal (AIR 1952 
Cal 753) where the word ‘Town’ was inter- 
preted by their Lordships in absence of any 
definition in the Bengal Municipal Act and 
held as follows (at p. 755):- 

“The word ‘Town’, in absence of any 
definition in the Act has to be ‘understood 
in the sense in ‘which ordinary people hav- 


ing the main attributes of the existence of 


houses in clear proximity, ` concentration of 
a. large number of people in a comparatively 
small area and engagement of the bulk of 
the population in non-agricultural pursuits.” , 
The word ‘Town’ has, however, 
defined connotation to the ordinary man— 
the main attributes of a Town being the 


existence of house: in clear proximity con- 


centration of a large number of people in a 
comparatively small area, engagement of-the 
bulk of population. -in non-agricultural pur- 
suits. This decision gives us some light on 
the subject. Mr. Ghose has, however, relied 
on the definition of S. 4 (ge) of the Patna 


Municipal Corporation Act which reads. as 


follows : ‘ 


“Town means the local areas cutie’ 


within the ‘limits of Patna City Municipality 
and within Paina is defined in Section 2 
of the Patna Administration Act, 1915, im- 
mediately before the commencement of this 


Act and: includes any other area specified in 


a notification under S. 514.” | 


Reading the provisions of Act 12 of 1978 
and after going through the relevant provi- 


sions it is difficult to seal the submission 
of Mr. Ghose that- only those 


- towns ` which 
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haye a opinio oË two Tacs- can only be 
converted ‘into Corporation. ~> Section 2 of 
the Act clearly says that any area including 
the ‘area of any Municipality or Notified 
Area constituted under the Municipal Act 
with such other areas as (underlined by me) as 


may be specified ` therein to be a Municipal 
Corporation. The submission of Mr. Ghos 
is, therefore, contrary to the provisions of 
the Act which have to be read together and 
nof in isolation in order to give harmonious 
construction. The provisions of Patna Muni- 
cipal Corporation (Act) are not at all rel- 
evant for consideration and it confines to 
Patna and its adjoining area only. In my 
opinion, therefore, Legislature has given 
power to the State Government to include 
any area in order to constitute a Corpora- 
tion; may be Municipality, Notified Area 
Committee joining the area with such area 
as the State Government may think fit and 
proper. The only basic requirement is that 
it must have an urban population of two 
lacs or more. From the affidavit filed on 








behalf of- the State, as I have stated earlier, 


it is clear that objections were invited from 
those living in area, sought to be included, 
and after the expiry of the period notifica- 
tion was issued and no objection was filed. 
Therefore, the first contention of Mr. Ghose 


5. Mr. Ghose has then contended that 
Annexure-1 suffers from excessive delegation 
because certain sections of the Patna Cor- 
poration Act were picked up at random and 
applied which, according to him, changes ` 
the’ basic features of the Act- and this could 
have been done only by the Legislature and 
not by the State Government. The Legisla- 
ture did not lay down the manner in which 
a Corporation could be established or the 
manner it would function after establish- 
ment. He has, further, argued- that Muni- 
cipal Act has not been repealed or with- 
drawn from the area sought to be included 
in the Corporation and certain sections of 
the Corporation Act’ have -been adopted, 
modified ‘or restricted under Section 4 of the 
Act, thus, ‘changing the essential and. basic 
characfery of the Corporation. “Section 6 of 
the. Corporation Act — continues the argu- 
ment — suffers. from. the vice of excessive 
delegation. of legislative powers. Stress has 
also- been laid’ on S. 8 of the Patna Munici- 
pal Corporation Act which speaks -of the 
distribution of Wards and the qualification 
of the voters which was omitted. It was; 
however, adopted’ by subsequent -notification 
on 11-12-1979. It has further been contend- 
ed! that certain provisions -have been picked 
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up at random which is not permissible. 
Learned Additional Advocate General has 
submitted that power has been conferred 


Kamakhya Narain 


upon the State to extend, adopt and apply 


certain provisions of Patna Corporation Act 
as it may be deemed necessary and this was 
in consonance with the accepted legislative 
practice and procedure and, therefore, not 
unconstitutional. This argument thas also 
been adopted by Mr. Mishra, appearing for 
respondent No. 2. This requires a detailed 
examination of the submissions made at the 
Bar. In exercise of powers conferred under 
Section 4 of the Corporation Act certain 
provisions of the Patna Municipal Corpora- 
tion have been made applicable to the 
Ranchi Municipal Corporation by notifica- 
tion, Annexure-1. Section 4 reads as fol- 
lows : 

“4. Application of the provisions of the 
Patna Municipal Corporation Act— The 
State Government may, by notification in 
the Official Gazette, extend to the Corpora- 
tion established under S. 2 all or any provi- 
sions of the Patna Municipal Corporation 
Act, 1951 (Bihar Act 13 of 1952) and the 
rules framed thereunder subject to such 
adaptations, restrictions and modifications as 
they may think appropriate.” 
Thereafter Annexure-3 was issued applying 
certain provisions of the aforesaid Act, The 
law relating to “Delegated Legislation” has 
uow been decided by a number of decisions 
of the Supreme Court. Fazal Ali, J. in the 
case of Delhi Laws Act (AIR 1951 SC 332) 
made the following observations (at p. 361): 


“I wish to make a few general observations 
here on the subject of “delegated legisla- 
tion” and its limits, using the expression 
once again in the popular sense. This form 
of legislation has become a present-day ne- 
cessity, and it has come to stay — it is both 
inevitable and indispensable. The Legisla- 
ture has now to make so many laws that it 
has no time to devote to all the legislative 
details, and sometimes the subject on which 
it has to legislate is of such a technical 
nature that all it can do is to state the broad 
principles and leave the details to. be work- 
ed out by those who are more familiar with 
the subject. Again, when complex schemes 
of reform are to be the subject of legisla- 
tion, it is difficult to bring out a self-con- 
tained and complete Act straightway, since 
it is not possible to foresee all the contin- 
gencies and envisage all the local require- 
ments for which provision is to be made 
Thus, some degree- of flexibility becomes ne 
cessary -so. as tọ permit constant. adaptation 


to unknown future conditions., without the- 


Singh v. State. «| 


ALR 
necessity of having to amend the law again 


-and again. The advantage of such a course 


is that it enables the delegate authority -to 
consult interests likely-to be affected by a 
particular law, make actual experiments 
when necessary, and utilize the results of its 
investigations and experiments in the best 
way possible. There may also arise emer- 
gencies and urgent situations requiring 
prompt action and the entrustment of large 
powers to authorities who have to deal with 
the various situations as they arise.” 


The earliest pronouncement on the subject 
is to be found in the case of Queen v. Burah 
( (1878) 5 Ind App 178) {PC} and the judicial 
Committee held as follows: 


“The proper legislature has exercised its 
judgment as to place, persons, laws, powers, 
and the result of the judgment has been to 
legislate conditionally as to those things. 
The conditions being fulfilled the legislation - 
is now absolute.” 


To what extent that power can be exercised 
and what are the limitations will be clear 
from the decisions which I propose to dis- 
cuss hereinafter. 


6. Mr. Ghose has relied on the decision 
in the case of Raj Narain v. Chairman, 
Patna Administrative Committee (AIR 1954 
SC 569) wherein exercise of powers confer- 
red under Section 6 of the Patna Admin- 
istration Act certain parts of Patna Village 
was brought under the municipal control of 
Patna Administrative Committee by notifi- 
cation dated 11-4-1951, After five days 
Bihar and Orissa Municipal Act was extend- 
ed to that extended area which was chal- 
lenged on the ground that it was ultra vires 
as the said Patna village was included with- 
out observing the formalities as mentioned 
in Ss. 4, 5 and 6 of the Bihar and Orissa 
Municipal Act which required ascertainment 
of the opinion of the persons living in that 
locality. The writ was dismissed by the 
High Court and the Supreme Court held that 
statutory duty was imposed under ithe Act 
in mandatory terms to listen to the objec 
tions and take them into consideration be- 
fore reaching.a decision. It was also held 
that an Executive Authority has the power 
to modify either existing or future laws but 
not to change any essential feature of the 
Act or in any manner alter its policy and 
in that situation it was held that the notifi- 
cation was bad. In the case of Queen v. 
Burah (supra), it has been held that section 
or sections of certain Act can be picked up 
and applied and for the same reason whole 
or part of an Act can bo modified. The 


"i 


.Learned counsel . has been” placed. 


in subsequent 
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only limitation being that’ 
change the essential character of the Act. 
reliance 
in the case of Jatindra Nath v. Province of 


Bihar (AIR 1949 FC 175) where a notifica- . 


tion was issued by the Chief.Secretary under 
the. Bihar Maintenance of Public Order. ex- 
tending it to -Santhal Parganas and Chota- 


nagpur for a period of one year. There- 


after, there was another notification that the 
Act will always be deemed to have been in 
force and this was challenged and it was 
held that the power to modify an Act of ‘a 
legislature, without. any limitation on the 
extent of the power of modification, is un- 
doubtedly a legislative power. It is nota 
power confined subject to any restriction, 
limitation or proviso (which is the same as 
an exception) only and even if the . proviso 


_ read along with the Act it could not be held 


that the Government of Bihar, in perform- 
ance of the legislative functions, bad. not 
prescribed the life ef the Act beyond one 
year and, therefore, it was held to be bad. 
This decision, in my opinion, is extreme case 
where action by a delegated authority was 
held to be ultra vires for the reasons- men- 
tioned above. The fact is clearly distingish- 
able from the facts of the instant case pa 
does not support the petitioner. 


9. I may. also mention that the case of 
Raj Narain has been quoted with. approval 
decisions of the Supreme 
Court and I will refer to the case of Lachmi 
Narain v. Union of India (AIR 1976 SC 714) 
on which reliance has been placed by the 
parties. In that case a notification issued on 
7-12-1957 under Section 2 of the Union 


Territories Act purporting to amend Sec. 6. 


of the Bengal Finance (Sales Tax) Act, 1941 
and the words “such previous notice as it 
considers reasonable” for the words “not 


less than three months notice” was sought 


to be challenged as it was an excess of the 
power of modification conferred on the 
Central Government by Sec. 2 of the Act. 
Their Lordships, on a consideration of num: 
ber of authorities including - Raj 
case (AIR 1954 SC 569) (supra), held . that 
the alteration ` sought to be introduced ` by 
the notification goes beyond | the- scope of 
the “restrictions: and modifications” permis- 
sible under Section 2 of the Act, 


legislative policy 
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. Kamakhya Narain Singh v...State 
it should ` not. 


the Pondicherry Sales Tax Act 


Narain’s . 


- which , 
purports to change the essential features. of 
‘that sub-section and the 
inherent therein and, therefore, ‘the. notifica: ` 
` tion. was held -to be bad. But reading Sec. 4 - 
of the Corporation -Act, quoted. above, it is - 
not an alteration or modification of the pro- , 
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visions of the Corporation Act and no sec- 


‘tion of the sald Act has been modified. In. 


Laxmi Narain’s case the position was, how- 
ever, different -because there was a variation 
in the contents’ of law and in that context 


it was held that. it amounted: to the change 
of the essential legislative functions. There- - 


fore, Laxmi Narain’s case also do not help 
the -petitioner. 


“ 8 I would also -like to discuss thes 


-cases relied. upon Mr. ‘Ghose. in the case of 


B. Shama Rao v. Union Territory of Pondi- 
cherry (AIR 1967 SC 1480) and in‘ that case 
was void, 
ab initio and the amending Act which 
sought to revive it was. held to be bad, 
which is not the position in the instant case, 


9. In the case of Khambhalia Munici 
pality v. State of Gujarat (AIR 1967 SC 
. 1048), Sec. 9 (2) of the Gujarat Panchayat 


Act, 1961 was challenged on the ground of 


. excessive delegation of the legislative power 


on the ‘State Government without giving 
guidélinés and- thus a naked - and drbitrary . 
discretion had been given. to the State Gov- 
ernment to declare which of the area or 
areas will be included in the Gram Pancha- 
yat. ` Their- Lordships repelled the argument 
and relying on Raj Narain’s case (AIR 1954 


SC 569) and Delhi Laws Act, 1951 Supreme 
Court, held that ‘an essential executive func- 


tion consists in determination ‘of a legisla- 


“tive policy and its formulation as a binding 


rule of conduct. Having laid down the 
legislative policy, : the Legislature may confer 
discretion on an administrative agency as to 
the execution of the policy- and leave’ it to 
the agency to work out the ‘details within 
the frame work of the policy. This decision 
instead’ of supporting the petitioner supports 
the respondents. - From ‘the ratio decided in 
the aforesaid cases it is difficult to accept 
the contention of the petitioner that essen- 
tial features of the Act: have been . altered 


and. what has-been done is pérmissible under 


the law. 
10. Here I will also dispose of another 
submission of Mr. Ghose that notification 


-could have been. issued -only once and S. 8 
‘of the Patna - 


Corporation’: Act has been . 
notified subsequently 6n.11-12-1979 and it 
must be, held to be bad and_ reliance in this 
connection -has --been placed on para 59 in 
the judgment of Lachmi Narain’s. case (AIR 
1976- SC 714) where it has been held that 
the powers given under Section 2, exhausts 
itself: on.extension of the enactment, - it can- 
not be’ exercised repeatedly .or subsequently 
to such extension. it can be exercised om 
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‘that is bringing into. operation ‘and 


once simultaneously with the extension of 
enactment.: ;In-my opinion, . the question 
raised has: been -answered in para 58 of ‘the 
judgment .and~ ‘their’ Lordships . held that 
under S. 2-of the Union Territories. Act .pri- 
mary power bestowed: by the section on the 
Central Government was one of extension, 
effect, 
in a Union Territory, an enactment already 
in force. in, the, State, and. in that, situation 


it was. held that the notification adopting. the 


law in 1951 could be applied only once and 


not repeatedly. or. subsequently. and: that, also 


‘ not after a lapse of six. and half years. It 


was further held. that the - ;Span of. - notice 
was the essence, of legislative mandate, which 
could be diluted, changed. or. amended. by 
the. Legislature. in exercise . of. its essential 


‘legislative functions.. Learned. counsel. ap- 
pearing for- the. respondents : ‘have contended. 
- that -such © extreme arguments cannot be ac~ . 


cepted. The authorities after, the issue of 
the notification, as. contained ‘in Annexure-|, 


‘may have :to face difficulty. and . for better 
administration notification. has to. be ‘issued 


in order to implement. the -object of the Act 


to make it workable. Mr. .Mishra has relied 
on Sec. 24 of the Bihar and.. Orissa General 
Clauses Act and has - submitted that the 
powers to issue a notification includes -a 


- power exercisable . in the like manner to add, 


t 


iets applying the particular.. provision; 


v. `M, P. State (AIR 1954 “SC 465) 


amend, vary and rescind notifications. . He 
bas relied in the case of Sampat. Prakash Ve 
State. of Jammu and Kashmir (AIR. 1970 


SC 1118) .where,.their Lordships , after “con ` 


sidering the scope and ambit of Art, 370, of 
the Constitution read. with: Section '21 of the 
General Clauses Act | held . as, . follows (at 
p.. 1124) :, et 
“There was clearly the - possibility . _that, 
the 
situation .might.demand an “expansion. of 
modification of provisions applied;.on sub- 
sequent changes in thesituation might jus- 


tify the ` rescinding of those-.modifications' or _ 


expansion.’ 
In the case of Puran Lal `v! President”: ” 


‘India (AIR 1961 SC 4519) the “President by 


a notification. introduced ‘indirect election ih 


place of direct: eléction ‘to the seats’ of House ` 


of People from: Jammu and Kashmir and it 
was held that it wads not unconstitutional: and 
there was no’ radical: alteration in Article 81 
of the- Constitution. = ae 

-TL In the ‘case, of Hari “Shanker ' Bagla 
. their 


Lordships, while dealing with’ the provisions 


- of Essential Supplies (Temporaty Powers) Act 


held ‘that aim and character of the Act was 
_ such, that- details could be worked out by 
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-allowed to remain in other. 


l According to - Maxwell’s 


- impliedly ‘repealed the earlier. 


A LR, 


delegating them to- a abordi ‘authority 
within the framework of that policy and was, 
thus, within. permissible limits. Thus,.on.a 
careful consideration ofthe case - laws, I 
find that there is no case of excessive idele]. 
gation and the argument advanced on be- 
half of ‘the petitioner~ has to. be rejected. 


12.” Next it has been, contended by Mp. 
Ghose that ‘the Bihar amd Orissa Municipal 
Act ‘applies to the whole of State and it | 
cannot: be withdrawn from. one ‘area and 
He has, further, 
submitted that ‘it could only be done ‘by 
notification’ and not- by implication’ by ‘the 
proper . authorities. Learned’ Additional 
Advocate - General has ‘submitted that the . 
aforesaid ‘Act is a pré-Constitution Act which — 
was in force. under Art,’ 372 of ‘the Consti- 
tution of India. and it ‘stood repealed ‘and 
was ‘withdrawn and became’ inoperative 
where a corporation ` was established ` under 
thé Act of 1978.°°Mr. Mishra has argued 
that nowhere it has ‘been. pleaded on behalf 
of the’ petitioner that the Municipal’ Act has 
not been repealed and operates . even after 
the application of thé’ ‘Cotporation Act. - ‘No 
doubt the Municipal. Act was a pre-consti- 
tution Act and, was in force when the Cor- | 
poration Act “1978. was. enacted. What will 
be the position. after” thé . Corporation. Act 
covers the field’ and ‘the Municipal Act is 
not. ‘repealed in ‘express terms, ‘is the moot 
question for. consideration, É 


13. Repeal, “according to Law “Lexicon, 
means a revocation, or abrogation repeal of. 
one Act: of Parliament by another is either 
expressed - or implied, , the rule being that a 


_ Jatier Act repeals a former „one if contradic- 
` tory ‘thereto. - Repeal, - according to Straud’s ' 


Judicial. Dictionary, . VoL. 3, Page 2553: 

“ Repealed’ as’ not: to be taken in a abso- 
lute, if it appears upon tthe whole Act. to be 
used. im.a limited. sense. But- - the, general . 
rule is. that. “that when.an .Act. of. Parlia- - 
ment is’ ‘repealed’-it must be. considered as 
if it. had :never existed.” - a 
Interpretation of 
Statutes): 12th Edition, Page 191: a’ later sta- 
tute may. repeal an. earlier: one ‘either ex- 
pressly or by implication. = But repeal by | 
implication is not favoured’ by Courts. -Both 


. Mr. Ghose and the learned Additional 


Advocate General -has relied upon. ` Craies | 
on Statute Law, Tth- y -The muse pa 
reads: as follows: _ 


i “where. two ‘Acta are inconsistent orte 
pugnant, the later will be“‘read as’ having 
- The © Court 
leans against implying ‘a repeal, “unless two 
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Acts are so plainly. repugnant- to each; , other 
that effect cannot :be given to: both at the 
same time, a. repeal will . not. be implied: 
Special Acts are not repéaled: by. general 
Acts unless there is some express reference 
to the previous: legislation or .unless there 
is a necessary. inconsistency in- og two ‘Acts 


. standing together.”’. 
Learned - Additional Aiea Gane Jin . 


relied on the above quotation’ whereas - Mr. 
Ghose has relied‘ ‘upon ae pert line Tah 
reads as follows: 

“The latest expression of the Will of the 
Parliament must always prevail” 
Therefore, if one Statute repealg a formed 
one in clear terms then it will. be a clear 
case of repeal and that will be according to 
the. Will of Parliament or the Legislature as 
the case may be. But that does not answer 
the problem posed in this case regarding Te- 
peal by, implication and for that purpose T 
will refer to the decisions referred to in this 
regard. In the- case of, United Provinces V. 
Mst. Atiga . ‘Begum (AIR: 1941 FC, 16). the 
provisions of Section 292 of the” `. Goverñ- 
ment of India Act, repealed or amended the 
existing law with retrospective. effect and it 
was observed -as follows : 


“But it is not-absolutely- necessary that a 


statute must be repealed by express language, 
e g. shown as repealed’ in-.an attached sche- 
dule. Repeal, and certainly alteration- or 
amendment, can be effected by necessary 
implication also. When two.:Acts are clearly 
inconsistent with or repugnant to each other, 
the former will be deemed to have been im- 
pliedly repealed or amended as the 
pression of the Will of the Legislature must 
always prevail. But they must really bė- jr 
reconcilable with each other.’ A 


In the case of Northern India- Gi P) 
Ltd. v. State of: Punjab (AIR: 1967 SC 1581) 
speaking for the Bench Shelat, J.. observed 
{at p. 1584): ` 


“The rule of construction is that where & 
statute provides in express terms that its en- 
actment will repeal an earlier Act by “reason 
of its inconsistency with such earlier Act; 
the latter may be treated.as repealed: Even 
where the later Act does not contain such 
express words, if the co-existetice of the two 
gets of provisions ig destructive of the object 
with which the later Act was passed, the 
Court would treat. the earlier provision as 
impliedly repealed. A later Act which con- 
fers a new right would repeal an earlier 

right if the fact of the two rights co-existing 
together produces ‘inconvenience, for, iù such 
a case it is legitimate to infer that the Legis- 
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lature did not intend such a’ consequence. 
H the two.Acts are general. enactments and 


` the later . of. the two -is couched in „negative 
_térms,..the inference: would be that the ear-., 


lier one is impliedly: repealed. me gs Oe N 


1 


A daiar ‘point ‘arose for consideration in 
the case of A. K, Jain v.. Union of © India 
(AIR 1970 SC 267) regarding the ` constitu- 
tional validity of Bihar Act (7 of 1937) and 
the rules framed thereunder was challenged 


: and ` this Court held them to be unconstite- 


tional and invalid. The matter went to the 
Supreme Court and it was held that if there 
was anything contrary in the aforesaid Act 
to R.. 3, sub-clause (3) of the Sugar: Control 
Order, 1955 issued under the Central Act, it 
must, be held to have been altered in view 
of Art, 372 of the Constitution, In the 
case of Thaivalappil Kunjuvaru Vareed v. 
State of Travancore-Cochin (1955) 2 SCR 
1022): (AIR 1956 SC: 142) certain provisions 


- of the Travancore and Cochin Acta were ~ 


considered, whether they were inconsistent 
with ‘the provisions of the Constitution which 
came into’ force -in-1950. It was held that 
after coming into’ force of the Constitution 
those provisions were inconsistent and: there: 
foře cedsed to exist. This ‘Court in the 
case’ of Darshan Sao v. State of Bihar (1977 
BBCI- (HC) 530): (1978 Cri LJ NOC. 56) 
while .construing provisions of Essential 
Articles (Display of Price and Stock) Order, 
1967 held. that the aforesaid order is implied- 
ly repealed or rendered anopes ive by, C1. (3) 
of another order of 1975.-- On. a careful 
consideration of the case H referred to 


above, I.am of the opinion that ‘the . conten- 


tion raised..on. behalf of. the respondents has 

to-be accepted. The provisions of the twoj 
Acts, namely, the Municipal Act and the 
Corporation Act, 1978 having the same pur- — 
pose and object. cannot work in the same 
field and it may. lead to anomalies and 
absurdities. From the trend of the deci- 
sions it- must be held that the former Act 
must give way to the subsequent Act, mean- 
ing thereby that the Bihar and Orissa Muni- 
cipal Act shall’ be deemed to have been re- 
pealed by: the Corporation Act, 1978 in the 
area where it has been. enforced. Whether 
the scheme of things in case of such implied 


‘repeal will be workable or : not, is wholly 


irrelevant for consideration and the detailed 
argument on this point by Mr. Ghose with 
reference to- the various -provisions of the 
Act.needs no consideration. Even if his 
argument is accepted for a moment. then it 
is for thé legislature--or the authorities con- 
cerned to.. avoid such situations, by taking 
actions- in accordance with law, cithes by 
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further amendments, notifications .or any 
other method which may be suitable or ap- 
propriate. This contention of Mr. Ghose is 
also devoid of any substance and. is rejected. 


14. The ‘last contention of Mr. “Ghose 
that the appointment of the Administrator 
of Ranchi Municipal Corporation as Execu- 
tive Officer of the Joint Water Works Com- 
mittee is illegal and fit to be quashed. By 
the first notification Hazari Ram Gupta was 
appointed to this post and later it was super- 
seded by the appointment of Sri  Jyotshi. 
The aforesaid appointment: has been made 
under Section 546 (1) of the Patna Munici- 


pal Corporation Act which reads as fol- 
. lows: 
` "546.. Appointment of Officer. to take 


charge of Patna-Bankipur Joint Water Works 
Committee — - 

_ (1) On and from the date when this - Act 
comes into force and until such date as the 
corporation may, with the approval 
State Government, appoint under Section 71 
for taking over the functions of the Patna 
Bankipur Joint Water Works Committee, the 
State Government shall appoint an officer to 
take charge of the said Committee and there- 
after the officer concernéd so appointed, 
shall exercise all powers and duties con- 
ferred and imposed on the Water Board and 
` the Chief Excpuuye Officer . by or under 
this Act.” 


It has been submitted by Mr. Ghose that the 
petitioner was appointed under- S. 51 of tha 


Bihar and Orissa Municipal Act by a joint 


committee consisting of members of Ranchi 
and Doranda Municipalities and that Coms 
_ mittee having not been superseded the ap- 
pointment was -bad. Learned Additional 
Advocate General, on the other hand, - ‘has 
contended that till a permanent arrangement 
is made and the elections of the Corporation 
are completed, such appointment can be 
made as a temporary measure and this has 
been done in this case. It will not be out 
of place to mention that for- the words 
‘Patna-Banikpur Joint Water Works Com- 
mittee” appearing in S. 546 (1) of the Patna 
Municipal Corporation Act has been substi- 
tuted by words ‘Ranchi-Doranda Joint Water 
Works Committee’ by: notification. It has 
also been. contended by the learned Addi 
Advocate General that the Municipal’. Act 
having been repealed and having become 
inoperative the petitioners term of office has 
come to an end and he has no legal right to 
challenge the- notifications. In my opinion 
the contention raised on behalf of the re- 
spondents again has to be accepted. I have 
held earlier cae by virtue of the Corpo non 


Surajmani Devi v. Shanti Devi 


of the . 


- ation of. deed main relef of suit 


Act the Municipal Act became inoperative 
and, therefore, after. the appointment of the 
Executive Officer the petitioner.. who was a 
creature of the Municipal Act, ceases to 
exist, -He has no legal right to challenge. the 


` appointment of Administrator and ' whether 


the Water Board will function properly or. 
not in the absence of some of the provisions 
of the Patna Municipal Corporation Act Is 
not his concern. I may also add here that 
when the State Government had invited 
objection regarding the formation of the 
Ranchi Municipal Corporation no objection 


was filed on his behalf. Thus, it is apparent 


that when he is sought to be replaced by. 
the Executive Officer he came running to 
this Court and obtained order of stay. 

15. On a careful consideration of the 
points raised in this application and after 
hearing the learned counsel for the parties 


‘and on a perusal of the case laws. cited at 


the Bar, I am satisfied that the impugned 
Annexures 1, 2 and 3 are valid and cannot 
be assailed. Thus, there is no merit in this 
application and it is, accordingly, dismissed 
but in the circumstances of the case there 
will be no order as to costs. 

K. B. N. SINGH, C, 3.:— I agree. - 
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Smt. Surajmani Devi, Petitioner y. Smt. 
Shanti Devi and another, Opposite Parties. — 
Civil Revn. No. 1399 of 1979, D/- 6-4- 

1981.4 ` 

Bihar Consolidation of Holdings ‘and Pre- 
vention of Fragmentation Act (22 of 1956), 
S. 4 (c) —- Abatement of proceedings under 
— Gift deed executed by plaintiff in respect 
of laws alleged to be fraudulent — Cancel- 
Sec 
tion 4 (c) is not applicable — Suit and ap: 
peal would not abate. 

Where the plaintiff filed suit for a decla- 
ration that the registered deed of gift in re- 
spect of lands executed by her in. favour of 
the defendant was illegal, void, fraudulent, 
invalid .and for cancellation and also for a 
declaration of title, the case could not be 
said to be covered by S. 4 (c). The main 
relief which was sought was that the regis. .. 
tered deed of gift was illegal and. void on- 
account of fraud practised upon the execu- 
tant and it did not fall within the mischief 
of the Act and the relief regarding the de- 


*Against order of S. K. P. Sinha, ist Addl. 


_ Dist. and Sessions J., Gaya, Dj- 8- 6-1979. a 
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suit nor the appeal had abated, as the ‘docu- 


ment was sought to be -cancelled on the’. 
ground of fraud- and such a document ‘was. 
binding on the parties unless set aside by. 


the Court as'a voidable document. The 
‘consolidation authority could have no power 
to cancel the deed of gift on the ground of 
fraud and hence ‘the Civil Court 
held to have jurisdiction to decide the case. 
AIR 1981 Pat 62 and 1979 Pat LIR 330, 
Rel..on; Civil Revn. No, 351 of 1978, DJ- 


12-11-1980 (Pat), Distinguished. (Para 2) 
Cases Referred: Chronological - Paras 
AIR 1981 Pat 62: 1980 BBCJ 544 2 


(1980) Civil Revn. No. 351. of 1978, ae 


12-11-1980 (Pat) | 
1979 Pat LIR. 330 f 3 


AIR 1973 SC 2451 CODE ae i 


‘Nagendra Rai, R. P. Sharma and Bhub- 
neshwar Pd:, for Petitioner; Jai Bahadur 


Prasad, Nawal Kishore Sharma, Madan Pra- : 


sad Singh and Sheo Dayal Singh, for Oppo 
gite Parties, 


‘ORDER :— This Civil Revision has been: 


filed by the plaintiff of tifle suit -No.- 4 of 
1976 against the decision of the Ist Addi- 
-tional District and- Sessions Judge, Gaya, 


dated 8th June, 1979, holding that the suit. 
` amd appeal-have abated by. reason of the 


provisions of S. 4 (c) of the Bihar Consoli- 
dation of Holdings and Prevention of Frag- 


mentation Act, 1956 (hereinafter referred to - 
as “the Act’). The suit was for a declara- 


Hci that the registered deed of. gift dated 


_ 20th Nov.,. 1973, executed . jointly by, the- 


plaintiff Surajmani Devi and defendant No. 2 
Hiramani Devi in favour of the ' defendant 
No. 1 Shanti Devi, was illegal, void, fraudu- 
lent, invalid. and for cancellation’ and also 
for a declaration of title. 


2. It is contended on behalf of the ai 
tioner that the consolidation, authority can 
have no power to cancel the deed of | gift 
on the ground of fraud and hence the Civil 


Court should be held to have jurisdiction to. 


decide the case. It ig submitted that- the 


decision of the lower appellate Court to the. 
effect that the suit and appeal have abated — 


is wholly wrong and should be set aside. 
In my opinion the contention is sound, : In 


: ° the ‘case of Janak Sahi v. Jamuna Sahi (1980 


BBCI 544): (AIR 1981 Pat 62) it was observ- 


ed that it is thé main or primary relief that 


will determine the nature of . the suit and 


not the ancillary relief, that if the main re- 


lief does not fall within the mischief of the 
Act the reliefs flowing from: that relfef can 


--Surajmani Devi-v. Shanti ‘Devi 
claration of title. flowed - from “that - ‘relief. . 
Therefore it must be held’ that -neither the 
. the case, it is clear that 


‘fall. within’ the mischief of the - 


could be. 


of 1977 Gagarnath Dubey 


consolidation | Court. It 


‘Pat! 245 ` 


-hardly be hit by the consolidation’ scheme. 


If that -principle is applied to .the ‘facts of! 
thé -main relief 
which is sought in the present case does noti- 
Act. The 
main :relief is that the registered ‘deed of 
gift dated 20th Nov., 1973, -is illegal and 
void on account of fraud practised upon 


the executants. The relief regarding the de- 


claration of title flows from that relief. It 
is not an independent relief. In an un- 
reported decision in Civil Revn. No. 1481 
v.- Ram Kripal 
Tewary) decided on 19th March 1979*, by 
a- single Judge of this Court, it was held 
that the suit for redemption `of the mortgage 
bond after a declaration that the auction 
sale with regard to the suit land was not 
null and void is not covered by S. 4 (c) of 
the Act. The learned counsel for the oppo- 


site party relied on Gorakh Nath Dube vy. 


Hari Narain. Singh, AIR 1973. SC 2451, but 
that decision is of no help to him: There- 
the. claim of the plaintiff was that the salo 


-of his half share by his uncle was invalid, 
inoperative and void and he had’ prayed for. 


cancellation of the sale deed 
his uncle to the extent of his 


executed by 
half share. 


On those facts it was held that the suit was 
‘covered by the relevant provision of U. P. 


Consolidation of Holdings Act and 
claim could .be adjudicated upon by the 
may be noticed 
that it was clearly pointed out in that case 
that there is a distinction between the cases 
where a document is wholly or partially in- 
valid so that it can be disregarded by any 
Court or authority and one where it has to 


` the 


-be actually set aside before it can cease to 


have legal effect. The latter class of.cases 
was held to be outside the scope ‘of the 
provision relating to’ abatement of the suit. 
In the present case the document is seught 
to be cancelled on the ground of fraud: 
Such a document is binding upon the par- 
ties -unless set aside ‘by the Court. It can- 
not beheld to be void ab initio. It isa 
yoidable. document and has to be set aside 
and.. ‘therefore, it comes under the latter 
class of cases pointed ‘out by the Supreme 
Court in the aforesaid case. Another case 
relied“ upon by the opposite party is the 
decision in Civil Revn. No. 351 of 1978; 
decided by a single Judge of this Court on 
12th Nov., 1980. That was a case where 
a suit was filed -for partition: ‘of certain 
property’ with a futher prayer’ that the ear- 
lier decree was void altogether. It was held 
that the suit had abated under Section 4 (c) 


*Since reported in 1979 Pat LIR. 33.» 
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of the Act. That case also . cannot assist 


the opposite party. In that case it was 


found that the previous partition decree: was 
void altogether. It was observed: “I have 


examined -the plaint in this case and I find: 


that the plaintiffs have again and ‘again as- 
serted in clear and unambiguous terms that 
the earlier partition decree was void alto- 
gether”. That was not a case where the 
decree was sought to be set aside’ on the 
` ground of fraud.. No question of fraud 
arose in that case. It is not. 
the judgment on what ground the previous 
` partition’ decree had been challenged. That 
case is, therefore, distinguishable. - It. has 
been said earlier that the present plaint was 
based entirely upon the allegation of fraud. 
From the discussions: mentioned above I 
have.no doubt in my mind that the. present 
case is not covered: by S, 4: (c) of the Act 


and, therefore, it must be held that neither | 


the suit nor the appeal- have abated.. The- 
decision of the. lower appellate Court is 
wholly. wrong and must be set aside. 

3. Inthe result the revision is“: allowed: 
The decision of the lower appellate '. Court 
dated 8th June, 1979, is set aside. - It is held 
that the suit and appeal have’ not abated.’ 
The lower appellate Court is: accordingly di-- 
rected to dispose of the «title appeal | No. 
56/1977/18/1978 in accordance en te 
There shall be no order as to costs. : 

Revision allowed. 
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(RANCHI BENCH) ; 
SATYESHWAR ROY, J.. ie 
Shivakeshwar “Tewari, Petitioner v. Smt. 
Giriraj Kishori Devi and ba oe Opposite 
Parties. — ; 


Civil Revn. No. 308 of -1980 (R), D/- 
27- 3-1981.* i = 
Indian Succession Act (39 of 1925), Sec 


tion 276 — Application to contest will in 
favour of opposite party — Petitioner failed 
to preve his interest in property Peti- 
toner, held, failed to contest claim of oppo- 
site party. “(Civil P. C. (1908), O. 1, R. 10). 

. Where in an application. to contest. the 
Will in-favour of opposite party, the -peti- 
tioner had not given any detail 
Will in favour-of the opposite party on the 
basis of which he could, claim any. - interest 
in. the property. ‘and he merely stated that 


“Against order- of $S. N: Sinha, De Js 
` Palamau, D/- 30-6-1980: es 


DY/EY/C1i77/81/PGS ` 


ammensi 


Shivakeshwar Tewari. v. Giriraj: Kishori, Devi 


known . from. 


- AIR 1947 Pat 434 


(1909) 10 Cal LJ 263 


Indian’: Succession. Act ` (briefly 


about the ` 


A. I. R- 


the. lawful owner had. executed :the Will be- 
queathing the property to him, without .men- 
tioning the name of. person who. executed. 
that Will, the. application filed by: petitioner 
could not be said that prima facie ‘the peti- 
tioner. had succeededin showing that he had 
any interest in the property. It must therefore 
be held that the petitioner had failed to 
make out any case. which would’ entitle 
bim to contest the claim. of the opposite 
party as a person can contest an application 
for -probate or lettér of administration only 
if he can show that he has interest in the. 
property. Case law giscnsaeg; - 
i (Paras 7, 8) 
Cases Referred : Chronological 

AIR 1972- Orissa 178. l 
AIR 1971 Pat 391 


AIR 1943 Pat 281 
AIR 1941 Pat 475. 
AIR -1930 Pat 488 


moj 
LE 


N, K. Prasad; V, S. Prasad, Jai Prakash 
and Prakash Kishore Prasad, for Petitioner; 
Debi Prasad, Amreshwar Sahay, ‘As Mano- 
ranjan Sahay, Priti- Sinha and Mrs. Indrani 
Choudhary (for No:` 1) and Jagat” Kishore’ 
Verma (for No. 2), for Opposite Parties. 


. ORDER :— ` The, petition filed on’ ' behalf 
of the petitioner fór allowing him to inter- 


` vene in Probate Case No; 1 of 1980. hás . 


been refused by the District Judge, Palamay 
by his order dated 20th June, 1980, which 
has been challenged in this revision applica: 
tion. 

2. An application nader Sec. 276 ‘of: the 


was filed on behalf of the opposite party 
No. 1 for granting probate of the Will 
executed on 5th August,. 1951 by Durga 
Vinayak Prasad. In- that’ case the petitioner 
filed an application for allowing him to 
intervene. ` According to the petitioner, as 
stated in the present revision. application, 
Durga Vinayak Prasad revoked. the Will 
dated Sth August, 1951, and he died inte- 
state on 16th Feb., 1967, leaving behind his 
widow as the only heir. The widow execut- . 
ed a Will. on 2nd July, 1971 in respect of 
the properties which are the subject-matter 
of. both the testamentary papers. By the 
Will dated 2nd July, 1971, she bequeathed 
the iproperties' to the petitioner. The peti- 
tioner, therefore, claimed that . he hasan 
interest in the properties and he should be 
allowed to intervene in the aforesaid Hoba 
case. 

3. Amen heating Gna partied: the Court 
below held’ that as ‘the petitiones has not 


‘he Act’) - 


1981. 


‘plication filed on behalf - of 


Will dated Sth August, 1951. 


obtained any probate or letter of admin- 
istration in respect of . the Will executed. by 
the widow , on. 2nd July, 1971, the petitioner 
cannot be said to. have any interest in‘ the 
estate of Durga Vinayak Prasad. On this 


ground the application of the petitioner was 


rejected by the Court below. 


-4 It was contended on behalf of the 
petitioner that since no special citation 
under Section 283 of the Act was made sa 
far the petitioner is- concerned, he was en- 
titled to file.an application under: O. 1, 
R. 10 of the Code of Civil Procedure (the 
Code) for allowing him tò contest the ap- 
the opposite 
party. It was further contended ‘that 
although the Will: dated .2nd J uly; 1971, 
through which - the petitioner claims ` his in- 


-terest in the property, has neither been pro- 


bated nor any letter of administration: ‘ has 
been granted. Yet hé-can show that the 
executed by 
Durga Vinayak -Prasad was revoked by him 
and that, even if the petitioner can show 


‘that he has a: bare possibility of an interest 


in the properties, he has a right to contest 


‘the claim of‘ the opposite party in “Probate 


Case No. 1 of 1980.: 


Learned’ counsel appearing “on behalf ` of 
the “opposite party has contended that O. 1, 


'R. ‘10 of ‘the Code has no‘'application in a 


proceeding under S; -276 of the Act, and, 


that since the Will dated 2nd July, 1971 has 
-neither ‘been probated -únor any -letter - of 
‘administration has been granted, the ` 


peti- 
tioner ‘has no‘interest in the properties and 
the Court below, therefore, was right in re- . 
jecting the prayer of the’ petitioner.: It was 


also urged on behalf-of the opposite party 


that, as no ‘application -under O. 1, R. 10 of 
the Code lay, ‘the, civil ‘revision ' S ppura non 
is not maintainable. ` aa 


5, Section. 268 ‘of. the - Act ‘provides that 
the proceedings to the Court of the District 
Judge in relation to the grant. of probate 
and letter of ‘admiitistration shall, save and 


‘except, thereafter provided, ‘be regulated, so 
‘far as the circumstances of, ‘the, casé permit, - 
‘by the Code. ' 


According to. the language. of this PE 


“the Code will apply if. the circumstances. of 


the case permit dnd ‘not otherwise. © : In’ the 
case of -Gorakh' ‘Ahir v. Jamuna Ahir’ (AIR 


1943’ Pat 281), a Division Bench of ° this - 


Court has held that if an ‘application for 
probate is’ dismissed ` ‘for: default;* no appli- 
cation “under, Order’ “TX, “Rule 9 of the Code 
was maintainable. The reason for so hold- 


` Shivakeshwar..Tewari v. Giriraj Kishori Devi 


ex-parte order. 
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for filing a fresh application. In the case 
of Mst. Tribeni Kuer v. Shankar Tiwari 
(AIR 1971 Pat 391) a Division - Bench of 
this Court has held -that if a probate or 


letter -of administration is revoked ex parte, 
an application under O. IX, R. 


13 . of the 
Code is maintainable, for there is no provi- 
sion under the Act for setting aside such an 
it, therefore follows that 
whether the provision of the Code shall 
apply will depend upon the circumstances of 
each case. 


6 Section 283 D (c) of ithe- Act provides 

for. issuing citations.. The objection of cita- 
tion is to give notice of the proceeding to f 
persons interested. As a testamentary stant 
operates ` in Tem, it ig of utmost importamce 
to’ give wide publication ` of the preceeding 
so that any person claiming to have an in- 
terest in the estate of the deceased may con- 
test- the testamentary papers. The. power 
‘given to a-Court under O. I, R. 10 (2) of 
the Code has ‘been’ ‘engrafted in the Act it- 
self. It js, therefore, not necessary fer a 
person claiming to have an interest to label 
his application under O. I, R. 10 (2) of the 
Code. But what ‘is important is not the 
label used, but whether such persons have 
an interest in the estate. J may mention 
that the. petitioner did not put any label in 
his application filed in- the Court below. 
. Ic: There is no dispute about the legal 
position, that a person can contest an appli- 
cation for’ probate or letter of administration 
only :if.he can show that he has interest in 
the property. . According: to the petitioner, 
he has interest in the properties and accerd- 
ing to the opposite party, the petitioner has 
none. The Court below has also held that 
the petitioner has got no interest in the pre- 
perties. 


It was contended on’ behalf of - the peti- 
- tioner | that even if there is ‘bare ‘possibility 
of ‘an interest. in. the properties, it is sui- 
cient ‘to entitle -a party to -oppose ‘the claim 
tor. probate or letter of administration, Re- 
liance has been placed in the cases of Shee- 
pati Kuer v. Ramakant Dikshit (AIR 1947. 
Pat 434). and Shanti Devi Agarwalla V. 
Kusum Kumari. Sarkar . (AIR ` 1972 Orissa 
178)... On. the other | hand, the oppe- 
site party. has . relied | upon the ‘decisions 
in the cases of Kashi Nath Singh v:. Gulazri 
Kuer (AIR 1941. Pat 475) and Bibhuti Pra- 
„sad ` Çhaudhųry v.. Pan Kuer (AIR - 1930 Pat 
488). . In the case of. Shanti Devi - (supra), 
R.N. Misra, J. (as he then was). relying 


upon, the case in (1909) 10 Cal LJ 263 (Brin- 


daban Chandra Saha ' y. Sureshwar Saha 


. ing is that under the Act there..is no bar .Paramanik), ‘that an interest, however slight 
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and even, it seems, the bare possibility of 
any interest is “sufficient to entitle a party to 
oppose a testamentary paper or instrument’, 
held that the petitioner in that case was a 
person entitled to enter caveat. In the case 
of Sheopati Kuer (supra), a Division Bench 
of this Court, after discussing a large num- 
ber of cases including the case reported in 
(1969) 10 Cal LJ 263, has held as follows 
(at page 437): 


It is, however, well established now 
that any interest, however, slight even the 
bare possibility of an interest, is sufficient 
to entitle a party to oppose a testamentary 
paper ©......." 

Qn the basis of the law so laid down by 
a Division Bench of this Court, it was con- 
tended on behalf of the petitioner that if 
he can show that Durga Vinayak Prasad 
bad revoked the Will dated Sth August, 
1951, then the application filed by the oppo- 
site party is bound to be rejected. In the 
decisions reported in AIR 1941 Pat 475 and 
AIR 1930 Pat 488, it has not been held any- 
thing contrary to what has been stated in 
AIR 1947 Pat 434 and AIR 1972 Orissa 178. 


8. Now the question in this case is whe- 
ther the petitioner has shown ‘that he has 
even a bare possibility of interest, which 
will entitle him to oppose the application of 
the opposite party. 
the petitioner in the Court below is in two 
paragraphs which reads as follows: 


“1. That the petitioner is interested in this 
case because the Will on the basis of which 
the probate has been sought for- has been 
revoked and another Will executed by law- 
ful owner of the property in favour of this 
petitioner. ’ 

2. That it is thus necessary and expedient 
that the petitioner be added as party in this 
case to enable him to place the true state of 
affairs otherwise his interest will be jeopar- 
dised by the party on the record.” 

In the application no detail has been given 
asto when Durga Vinayak Prasad revoked 
his Will dated 5th Aug., 1951. No detail has 
also been given about the Will on the basis of 
which the petitioner can claim any interest 
in the property. Save and except stating 
that the lawful owner has executed the Will 
bequeathing the property to the petitioner, 
even the same of the person who executed 
that Will, has also not been mentioned. On 
the basis of such bald statements made in 
the application filed on behalf of the peti- 
\tioner in the Court below, it cannot be said 
that prima facie the petitioner has succeeded 
in showing that he has any interest in the 


CK. C. Saha v. R. K. Banerjee 


The application filed by. 


‘AIR 1963 Pat 308 (FR) 


A. I. R. 


property. It must, thereforé, be held that 
the petitioner has failed to make out any 
case which will entitle him to contest the 
claim of the opposite party. 

9. In the result, the application is dis- 
missed, but in the circumstances of the case 
there shall be no order as to costs. 

Application dismissed, 


AIR 1981 PATNA 248 
SATYESHWAR ROY, J. 
Dr. K. C. Saha, Petitioner v. Dr. R. œ 
Banerjee, Opposite Party, 
Civil Revyn. No. 313 of 1980 (R), 
27-3-1981. 


(A) Civil P.C. (5 of 1908), O. 7, R. 7 — Suit 
for eviction before Munsif — Suitor sued 
tenant as his licensee -—- Question arising 
about pecuniary jurisdiction of Munsif — 
Question of giving any equitable relief will 
not arise in such case -—~ Decree can be 
passed only if he can prove that tenant is 
his licensee. (Para 5) 

(B) Court-fees Act (7 of 1870), S. 7 (vy) (e) 
—- Limited interest of person in suit property 
— Market value of suit property stil can 
be taken to- be value of suit — Amended 
provision in U. P. not applicable to Bihar. 


Where the person who was not the abso- 
lute owner of the suit property but had only 
a limited interest for instance a _ lease-hold 
right in suit property, the market value of 
the suit property could not be said to be 
not faken to be the value of the suit on 


D/- 


-ground that the particular interest of the 


person seeking relief from Court must be 
taken into consideration for purpose of 
ascertaining the market value. Section 7 (V) 
(e) makes no distinction forthe purpose of 
valuation with regard the suit filed by an 
absolute owner or a person having a limited 
interest. AIR 1980 All 111 and AIR 1960 
A 420, Dist., AIR 1963 Pat 308 (FB), Foll 
{Paras 6, 7) 
Cases Referred : Chronological Paras 
AIR 1980 All 111 
1971 BLIR 186 


AIR 1960 Cal 420 


S. C. Banerjee and P. ` D. Agarwal, 
Petitioner; S. B. Sinha, for Opposite Party. 

ORDER :— By this application the defen- 
dant has challenged the order dated 10th May, 
1980 passed by the Munsif, Jamshedpur 
by which he has held that the valuation of 
the suit has been made. correctly by the i 
tiff and it is within its jurisdiction. 


DY/EY/C176/81/PGS/SSG 


bby 
SG annoa 


1981 . 


_2. The opposite party (ie. the plaintiff) 
fileda suit for eviction of the. petitioner—the 
defendant, on the ground that the petitioner 
is a licensee under the opposite, party., A 
prayer has also been made for a decree for 
compensation and for mesne profits,. 


` The petitioner contested the suit by filing 
written statement. According to the peti- 
tioner, he is a tenant in respect of the suif 
property at a monthly rental of Rs. 175/- 
under the real owner. It may be stated here 
that there is no dispute that Dr. S. K. Sarkar 
is the owner of the property. The petitioner 
- also stated that the value of the property in 
suit was more than Rs. 20,000/- and therefore, 
the suit is per the pecuniary jurisdiction of 
the Munsif. . 


3. .The e of aiaia was ` heard 
by the court below as a preliminary issue 


and by the impugned order it has held that: 


the valuation’ ‘as aput by the plaintiff - (i.e. 
Rs.- 960/-} with regard to the property in suit 
was correct, 

- 4. Mr. Banerjee jetoi Counsel appear- 
ing on behalf of the petitioner has contended 


that the court below has not taken into con- > |. ; 
. gubject-matter is a house or garden — ac- 


sideration the evidence brought on record by 
the parties and the impugned order is, there- 
fore, perverse and must be set aside. ‘Mr. 
S. B, Sinha appearing on behalf ofthe op- 
posite party submitted that this Court in exer- 
cise of its revisional jurisdiction should not 
interfere with the’ impugned: order as there 
has not been any failure of justice and the 
petitioner will not suffer any irreparable in- 
jury if the order of the learned Munsif is al- 
‘lowed to stand. His further conterition is that 
in view of the decision in the case of Ram- 
chandra Sah v. Chotan Sah (1971 BLJR 186) 
even if it bè found that the valuation of the 
subject matter of the suit is beyond the pecu- 
‘Diary jurisdiction of the. Munsif, the opposite 
party may pray for giving equitable relief on 
payment of the courtt-fee payable'on the 
amount the property is ultimately valued. 


8. So-far the second point of Mr. Sinha 


is concerned, in my opinion, the above deci- 
sion has got no application to the ‘facts of the 
present case. In the present case, the op- 
posite party has sued the petitioner as a 
licensee. ‘Therefore, a decree can be passed 
in his favour only if he can prove. that the 
: petitioner is. his. licensee. The question . of 
l giving any equitable relief will,. therefore, not 
arise in this case. 


” 6c Mr: Sinha submitted that the ER A 


party is not the absolute: owner of- the pro- ` 


` perty. ‘The interest of :the opposite, party is 
a lease-hold interest.;. Therefore, the. market 
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` right. 
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value of the suit- building cannot be taken to 
be the value of the suit. Mr. Sinha wants to 
make a distinction between a suit for eviction 
filed by an absolute owner and a person who 
has a limited right; for instance a lease-hold 
In ‘support of his contention Mr. 
Sinha has referred to a decision of the 
Allahabad High Court in the case of Rani 
Devi v. Trilok Singh (AIR 1980 All 111). So 
far the Allahabad case is concerned, it was 
decided on the basis of. the Court-fees Act 
(1870) as amended in U. P. There is no such 
amendment in Bihar in the Court-fees Act. 
In my opinion, that decision, therefore, can- 
not be made applicable to the proposition 
raised by Mr. Sinha. ` . 

In the absence of any amendment to the 
Court-fees Act, Section 7 (v) (e) of the said 
Act, as it stands, shall apply to the present 
case. It reads as follows :— 


“(v) -For possession of land, houses and- 
gardens. In suits for the possession of land, 
houses and gardens — according to the value 
of the subject-matter; and such value shall 
be deemed to be a... sesers ssarre serene 


(e) For houses and gardens. —Where the 


cording to the market- value of the house or 
garden.” 


-The Penatis therefore, has made no dis- 


tinction for the purpose of valuation with 
regard to the suit filed by an absolute owner 
or a person having a limited interest. But 
Mr. Sinha. argued that what is required to be 
taken into consideration for the purpose of 
ascertaining the market value, is the parti- 
cular interest of the person- seeking relief 
from the Court. In support of this 
proposition he has relied upon a decision of 
the Calcutta High Court in the case of 


Manik Chand Mondal v. Sudhir Kumar 
Mondal -(AIR 1960 Cal 420).. Accord- 
ing to Mr. Sinha, since opposite party 
himself is a tenant in respect of 


the property, the market value of the pro- 
perty cannot be the value of the suit. It 
will be his interest which should be valued. 
It appears from the decision in Manik Chand 
Mondal’s case (supra) that their Lordships 
were considering the case.in which S..7 (v) (b) 
of the Court-fees Act (1870) was applicable. 
In that Clause a mode has been laid down 
for valuing a property. In this case there 
is no dispute that it cannot be- disputed in 
view of the decision in the case of Jagdish 
‘Chandra -Ghose v. Basant Kumar Bose (AIR 
1963 Pat 308 (FB)), that S. 7 (v} (e) of the 
Act will’ apply. It must, ‘therefore, be held 
that in view of the language used in se 
tion 7 (v) (e) of the Act, the. . valus of 
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ubject-matter in suit will be the market value 
of the building in question’ from which the 


opposite party ‘prays for a ‘relief for eviction 


of the petitioner: 


"7. TIt: appears from’ the impugned see 
- that the court below has accepted the valua- 
tion on the basis of the case of the Allahabad 
High Court, referred to’ above. It further 
appears that it has’ not’ discussed ` any evi- 
dence adducéd by the parties. -In view of 
the fact that the decision of the 
. High’ Court “has no application to the. pre- 
sent case and’ in view of the fact that” the 
court below has failed to ‘discuss any evidence 
led by the parties, the order impugned can- 
not be sustained in law. Mr. Sittha did ae 
press: the first point. 


8. In the-result, the aiai is allóvředď, i 


the order’ dated “10th May, 1980 is set aside 
and the case is sent back-to ‘the-court bélow 
to. give a fresh decision ‘in “accordance with 
law on the materials already on record after 
hearing the parugs: There- Shall ‘be no oe 
as, to cae 

Application allowed 


o r AIR 1981 PATNA 2806000 5 
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 SATYESHWAR ROY, J.: 2030 
Mis: Sidharthan’ Chit Fund; 
‘Anisur Rahman, Opposite Party. 
‘Civil Rev. ‘No. ‘324 of 1980. (R), DË 24-3- 
"1981* - 
Civil P. C. (5 of. 1908), . 0. ER i 
Amendment of pleadings — Ejectment. suit ; — 


Amendment. ‘of “written statement sought. to 


allege ‘transfer. of, house by ‘landlord. - — Per- 
‘missibility. k So ‘ t -i 


_ For deciding whether amendment of pee 
-ings should be allowed it:is to’ be, seen whe- 
ther the amendment is necessary. for deter- 
‘mining the real -controversy between the 
‘parties. When in an ejectment suit there-is 
“no dispute that the -tenant was inducted- by 
the landlord ‘and the: tenant: seeks to amend 
this written statement to allege transfer of the 
house: by the landlord subsequent to ‘the ten- 
ancy, the’ court cannot refuse -relief -to -the 


landlord: if he can prove the other facts al-. 


Jeged by- him in the . plaint- Threfore; the 
fact sought to be.. introduced by the amend- 
iment is ‘not: necessary for... determining: the 
-real- controversy.’ .Hence:--rejection .of . the 
amendment ‘Prayer: is : “correct. : AIR.. -1974 


iS Against Order of S: N. Pathak, Addl. Sub. 
,J., Ranchi, D/- 5-8-1980. ; ee 


| Sem ear a 


M/s. Sidharthan-Chit Fund v. Anisur Rahman 


‘Allahabad C 


Petitioner v. 


to adjust. against the future rent., 


AER. 


Patna’ 364, Followed, AIR. - 1974 SC 1178, 
AIR 1964 Gal 439 and AIR 1977 SC 630 


Distinguished, AIR. 1960 J & K 132, Held 
not good law, i . (Para D 
€Casés “- Referred: "Chronological Paras 
AIR 1977 SC 680 -~ T i 
AIR 1974 SC 1178... E .: | 38, 4, 6 
. AIR 1974 Patna 364 . L 4k ate n, 65,67 
AIR 1964 Cal 439. . BL 4 


AIR 1960 J. & K. 132 ` -3,4,6 
_ Debi Prasad, Amreshwar Sahay, A. Mano- 
ranjan Sahay and Jai Prakash, for Petitioner; 


.N. K. Prasad, V. S. Prasad, P. K. Prasad and 


‘Mrs. M. M. Paul, for Opposite’ Party. . 


‘ORDER :— The defendant: in this- apii 
tion has challenged the légality of the. order 


dated 5-8-80, passed by ‘the Additional Sub 


ordinate Judge,- Ranchi. rejecting the prayer 
of the petitioner to allow. it . to amend tho 


written statement, 


2. A. suit. was filed. by the: TTA , 


posite party for eviction .Of tho - petitionen 


from a building described in the plaint. The 
suit for eviction: was. filed on the ground that — 


the period limited by. the deed of. lease dated 
-z 15-8-1973,-has. expired by efflux of time and 
that the petitioner has stopped, ‘paying rent 


from 15-10-1977. The. petitioner filed written 


statement contesting the claim for gjectment..` 


It.was contended: by. the. ‘petitioner, infer alia, 


that as the deed:.of lease was. not registered _ 
the oppesite-party was not entitled to get any 


benefit under the same. - It was. also asserted 


__- that there was ne default in paying the rent; 
father, the petitioner paid the Tent „inm excess 


to the. opposite party -which he., was entitled 
On 4:8- 
1980, an. application was filed ‘on. behalf of 


the petitioner for amendment of. the. written 
«statement. It prayed. for: 


insertion, ‘of. two 
paragraphs, that is, paragraph 10 (a) and pard- 


„graph 10.(b). The reason why „the facts 


stated in paragraph 10. (a) and ` 10 (bo) could 
not be’ stated ‘in the original. | -written state- 
ment was. that the. petitioner, came, to ‘knew 
about those facts after filing of ‘the, written 
‘statement, A rejoinder was” filed - ‘to’ ‘that’ ap- © 
plication ` ‘by “the ‘opposite ‘party. ‘Fhe: court 
below ‘by the impugned’ order: . rejected the 
prayer ‘of the petitioner: On. 8-9-80; -when 
this Civit Revision application’ was: fisted: for 


admission, ‘the opposite party -who had put 
‘in appearance in this case’ was also heard. 
After ‘hearing counsel: : appearing on behalf 
‘of the ‘parties, if was ordered that: ‘this’ civil 


revision application will be heard, with re- 
gård! to the prayer:of the petifioner for in- 


‘serting paragraph 10: (a). in the written state. ` 
‘ment by- way: of ‘amendment. In 


«this case, 
therefore; I willl deal: with regard tó- paragraph 
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ce 


10 (a) sought to be ioe in the written 
statement, = 


3. Mr. Debi Prasad earned 
pearing for the ‘petitioner submitted that the 
court below has failed to‘ exercise his’ juris- 
diction in rejecting the prayer of. the ` peti- 


tioner. It appears from the impugned order 


that the amendment was refused by the court 
below as the petitioner has’ admitted. the Te- 
lationship of landlord and tenant between the 
opposite party and itself, and, therefore, the 


petitioner has no right to challenge ‘the title 


of the opposite party. It was submitted ‘by 
Mr. Debi Prasad ‘that ‘the petitioner was 
entitled to take inconsistent defence in ordér 


to unsuit the opposite party. He also con- 
tended that since the petitionér had no know- 
ledge about the ‘transfer of the suit property” 


made by the opposite party. to ‘his wife, when. 
the written statement was filed, therefore, the 


effect of transfer with regard to the Telef pray- 
ed by the opposite party in the suit, “could 
not be pleaded. He urged that the court below, 
should take notice of, subsequent events ie. 
the events which ‘happened after the filing of 


the suit and ‘the court below ought to have 


allowed the petitioner ‘to amend te written 


statement. . 


Mr. Debi Prasad also subsiiitied that S116: 
of the Evidence: Act was net a bar for the. 


petiticner to state that ne decree in favour of 
the opposite party could be passed ‘as he has 
transferred his-title in the suit property - to 


another person. In support: of. this proposi-- 
fion he relied upon the cases of Shikharchand . 
Jain v. Digamber Jain Praband Karini Sabha: 


(AIR -1974 SC 1178), Sukumar Chatterjee v. 
Kiran: Chandra Mitter (AIR 1964 Cal 439), 
and Khalil Sufi v. Aziz, Bhat (AIR 1960 
J. & K 132). l 


Mr. N. K. Prasad learned counsel for the 
opposite party submitted that in fhe written - 


statement the petitioner has not denied the re- 
lationship of landlord and tenant. According 
to him the only defence is that no decree can 
be passed on the basis of an unregistered deed 
of lease. He urged that by the amendment 
fhe petitioner cannot be allowed to deprive 
the, opposite party from the admission made 
by it in the written statement. In support of 
his contention he relied upon the case of 
Modi Spinning and Weaving Mills Co. Ltd. v. 
M/s, Ladha Ram and Co. (AIR- 1977 SC 680). 
Mr. N. K. Prasad: further submitted that the 
opposite party has transferred his interest’ to 
his wife in respect of the ground floor of the 
building. and. not in respect of the first-floor 
in which the suit property is-situate. - ~~. 

“4. In the. case of Shikharchand Jain. v. 
Digamber Jain-Praband Karini Sabha (supra), 


M/s. Sidharthan Chit Fund v. Anisur Rahman ` = 


counsel ap- 
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It was held by the Supreme Court that ordi- 
narily, -a suit is tried in all its stages on the 
cause of- action as it existed on: the. date of- 
its institution. But it is open to a court (in- 
cluding a. court of appeal) to take notice of 
events which have happened -after the in- 
stitution of the suit and afford relief to the 
parties in the changed circumstances where 
it is shown that the relief claimed originally’ 
has (1} by reason of subsequent change of 
circumstances become inappropriate ‘or (2) 
where it is necessary to take notice of the 
changed circumstances in oorder:to shorten 
the litigation or (3) to do complete justice be- 
tween the parties. Therefore, there cannot 
be any dispute of the legal position that it is 
open to a-court to take notice of events which 
have happened after the institution of the 
suit in order to give relief appropriate under 
the changed circumstances, or in order to 
shorten the litigation or in order to do justice 
between the parties. — 


In the case of Sukumar Chatterjee v. Kiran 
Chandra Mitter (supra), it was- held that if 
an amendment of the pleading is necessary’ 
for: the. purpose of determining real question 
between .the parties in controversy, prayer for 
amendment cannot be refused.. In the case 
of Khalil Sufi v. Aziz Bhat (AIR 1960 J&K 
132), it. was. held that Section 116 of the 
Evidence Act precludes a. tenant.from de- 
nying his landlord’s title at the beginning of 
the tenancy and not at any subsequent point- 
of time. It Was.further held that where on 
account of happening of subsequent events. 
the landlord comes to be. deprived of his 
title it will be open to. the tenant to plead 
the subsequent loss of title on the ‘part of 
landiord and Section 116 does not bar such. 
a plea. When the attention of Mr. Debi 
Prasad was -drawn to the case: of Jaikaran. 
Singh v. Sita Ram “Agatwall (AIR 1974 Patna 
364), he ‘submitted that in view of the de-. 
cision in the case of Shikharchand Jain v. 
Digamber Jain Praband Karini Sabha (AIR 
1974 SC.1178), this decision cannot be held 
to be-good law. I will deal with this later. 


hh the case ‘of Sukumar. Chatterjee v. Kiran 
Chandra Mitter (ATR 1964 Cal 439), it ap- 
pears that the defence of the tenant in their 
suit for ejectment was that there was an 
agreement for- sale between Sarajubala (trans- 
feror of plaintiff of that suit) and himself 
(tenant) and that the plaintiff had purchased 
from Sarajubala with notice of the prior 
agreement with him. The defence, therefore, 
was that the plaintiff had acquired no title. 
The defendant prayed for allowing further 
amendment of the written siafement and 


252 Pat, 


atated that he has come to know that Saraju- 
bala who had claimed her title to the superior 
interest under. a will left by the owner of the 
property was only a residuary legatee under 
the will and that the administration of that 
will not having been completed by the date 
of the alleged sale to the plaintiff, plaintiff 
could not acquire title to the property. The 
Calcutta High Court on these facts held that 
the defence of the tenant defendant was con- 
sistent inasmuch as in the original written 
statement he has denied the title of the plain- 
tiff and by the amendment he is entitled to 
introduce a fact to fortify that assertion. In 
the case in hand, I have already noticed that 
the petitioner has not in the written state- 
ment denied the relationship of landlord and 
tenant. The decision of the Calcutta High 
Court has no application, 


5. It is true, that the petitioner has as- 
serted that he had no knowledge of the trans- 
fer of the suit property by the opposite party 
to his wife, when he filed the writien state- 
ment. The opposite party has denied the 
fact of transfer. However, I am not con- 
cerned in this application about the correct- 
ness or otherwise of the factual assestions 
made on behalf of the parties. But even 
assuming that there has been a transfer of the 
suit property after it was let out by the 
opposite party to the petitioner, whether in 
view of the decision of the Supreme Court 
in. the case of Modi Spinning and Weaving 
Mills Co. Ltd. v.. M/s. Ladha Ram and Co.. 
(AIR 1977 SC 680) and in the case of 
Jaikaran Singh v. Sita Ram Agrawall 
(AIR 1974 Patna 364), the petitioner 
should be allowed to. amend the written state- 
ment. The substance of the amendment 


prayed for by the petitioner is that in view. 


of the transfer of the suit property by the 
opposite party to his wife no decree can now 
be passed in his favour for the ejectment of 
the petitioner. Mr. N. K. Prasad submitted 
that amendment amounts to denial of admis- 
sion already made by the petitioner in his 
written statement-admission that the opposite 
party is the landlord. And this the petitioner 
cannot be allowed to do in view of the de- 


cision of the Supreme Court in the case of 


Modi Spinning and Weaving Mills Co.’ In 
my opinion that decision has no application. 
What the petitioner now wants to say is that 
because of changed circumstances no decree 
can now be passed in favour of opposite 
party. 

6. The question is even if the opposite 
party has transferred his interest in the suit 
property, which fact he does not admit, can 
the petitioner 
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be permitted to . introduce. 
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para 10 (a), and has the Court: below failed 
to exercise jurisdiction vested in it. under 
Order 6, Rule 17 of the Code of Civil Pro- 
cedure by refusing the amendment? Ac. 
cording to Mr. Debi Prasad, in view of the 
decision in the case of Khalil Sufi v. Aziz 
Bhat (AIR 1960 J & K 132), the petitioner 
can deny the title of the opposite party ag 
this denial. is being made at a subsequent 
point of time, that is subsequent to the 
creation of the tenancy and therefore, the 
petitioner is not precluded from doing. so 
under Section 116 of the Evidence Act. In 
view of the decision of this Court, the deci- 
sion of Khalil Sufi. case cannot be accepted 
as correct. In the case of Jaikaran Singh 
v. Sita Ram Agarwall (AIR 1974 Pat 364), 
a Division Bench of this Court was requir- 
ed to decide whether a tenant can deny the 
title of his landlord and refuse to deliver 
the possession to him, even if it is found 
that the landlord has lost his right subse- 
quent to creation of the tenancy, It was 
held that even if Sec. 116 of the Evidenca 
Act is not strictly applicable, yet the princi- 
ple of estoppel by entry into possession 

be applied in such a case. i 


‘The exceptions to this rule are: (i) where 
the plaintiff or the defendant does not seek 
to evict or to defend his title as a landlord. 
on the strength of his tenancy but on the 
strength of his title and the erstwhile tenant 
having acquired an indefeasible right in him- 
self is opposing the stand on the strength of 
his; title in himself e.g. as a vendee 
(ii) Where the tenant-has been evicted by a 
person holding a title paramount; and 
(iii) Where under a threat or compulsion of 
being evicted by the true owner or by a 
person claiming belter title than the land- 
lord, the lessee attorns to such person with 
notice. to his original lessor. But Mr. Debi 
Prasad submitted that in view of Shikhar- 
chand Jain (AIR 1974 SC 1178) (supra) that 
decision of this Court is no longer. a good 
law. In my opinion the submission has no 
merit. The law laid down in Shikharchand 
Jain has no application to the present case. 
The Supreme Court was not dealing with 
the effect of Section 116 of the Evidence 
Act or the principles of estoppel by entry 
into possession on a lessee. l 


7. For deciding whetber amendmeni of 
pleadings should be allowed it is to be seen 
whether. it is necessary for determining the 
real question in controversy between the 
parties. There is no controversy that peti- 
tioner was inducted ag a tenant in the suit 
premises by the opposite party; therefore, 
there is no controversy between the parties 
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that the opposite party was landlord when 
the petitioner was inducted. `- Even if the ~ 
assertion that the opposite party bas trans- 
erred the suit property to his wife after the 
creation of the tenancy, in view of. the 
Division Bench decision of. this.Court in the 
case of Jaikaran Singh, it must be held that 








posite party if he can prove the other ` fact 
alleged by him in the plaint. That being 
the position, in my opinion, the fact sought 
to be introduced by way of amendment in 
the -written statement is not necessary for 
the purpose of determining the real question 
in controversy between the parties. The 
Court below has not failed to. exercise its 
jurisdiction, as urged by Mr. Debi Prasad. 
There is no reason to interfere. with the 
order of the Court below. 
8. In the result, the application is dis- 
missed, but without costs, 
Petition dismissed. 
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BIRENDRA PRASAD SINHA AND 
M. P. VARMA, J. 
Umakant Sinha, Petitioner v. State of 
Bihar and others, Respondents. 


Civil Writ Juro. Case No. 12019 of 1978; 
D/- 10-3-1981. ` 

Bihar Panchayat Election Rules: (1959), 
Rr. 70, 27, 55 (LA) — Rejection of nomina- 
tion paper — Election process not over — 
Person whose nomination paper is rejected 
has no remedy under the Rules — Entitled 
to file writ petition challenging rejection of 
nomination paper. ala = India, 
Art, 226). 

Where out of the iw candidates vak 
ing the election for the post of Mukhia of 
Gram Panchayat, nomination paper of - one 
was rejected but the another candidate re- 
maining in the field was not declared success- 
ful under R. 27 nor any certificate under 
R. 55 (1A) was granted to him in Form D, 


the candidate whose nomination paper was. 


rejected has no remedy available under the 
rules. He can, therefore, challenge the same 
by filing writ petition. It is only when the 
process of election is,over and a declaration 
is made under R. 27, and a certificate’. is 
granted under R. 55 (1A) that an aggrieved 
person must go to the Election Tribunal 
under R, 70; but in absence of such a 
declaration and certificate it. cannot be said 
that he cannot come -tò High Court under 
Arts. 226 and aed of the Constitution, 
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' Umakant ‘Sinha’ v. State’ 


the Court cannot refuse the relief to the op-° 
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Cases Referred : Chronological Paras 


AIR 1980 Pat 20: 1979 Pat LIR 389 7 
AIR 1979 Pat 130: 1978 BBCI 677 (FB) 


6, 7 
1979 BLIR 430 tS nT 
AIR 1977 SC 1703. i 

Prabha Shankar Misbra and Ramjee Pra- 
sad, for Petitioner; Mahendra Pd. Sinha 
and Rafat Alam for Statė, for Respondents. 

BIRENDRA PD. SINHA, J.:— In. this 
application under Arts. 226 and 227 of the 
Constitution of India a prayer has been 
made for the issuance of a writ of certiorari 
quashing Annexure 2, which is an order 
dated ist of May, 1978, passed by the Sub- 
Divisional Officer, Khagaria. By this order, 
the learned Sub-Divisional Officer, . while 
allowing an application filed by respondent / 
No. 4, rejected the nomination paper of the 
petitioner for the post of Mukhia of Saur 
Gram Panchayat. 

2. This application was first placed be- 
fore a learned single Judge of this Court 
for hearing who, by his order dated 13th 
ae 1979, referred it to a Division Bench. 

' The short facts leading to this appli- 
ae are these: There is a Gram Panchayat 
called Saur Gram Panchayat in the District 
of Monghyr, which was established by noti- 
fication dated 6th Feb., 1973- Village Kor- 
chakka is one of the four villages of the 
said Gram Panchayat. The petitioner and 
respondent No. 4 Lakshman Sahani filed 
their nomination papers for the post of 
Mukhiya of the said Gram Panchayat. The 
Election Officer’ accepted the nomination 
papers of the petitioner and respondent 
No. 4. Respondent No. 4 filed an applica- 
tion ‘before the Sub-Divisional Officer object- 
ing to the acceptance of the nomination 
paper of the petitioner. The Sub-Divisional 
Officer ‘by the impugned order, dated Ist 
May, 1978, rejected the nomination of the 
petitioner, on the ground that it was not in 
keeping with the entries in the voter’s ` list: 


‘In his nomination paper the petitioner had 


described his village as “Gram Panchayat 
Saur Gram Korchakka”. The petitioner 


_thereupon filed a. petition of review before 


the Sub-Divisional Officer who, by his order 
dated 3rd of: May, 1978, set aside his previ- 
ous order dated Ist of May, 1978, contained 
in Annexure 2, and. held that the nemination 
paper filed by the petitioner was valid. This 
order dated 3rd of May, 1978, of the Sub- 
Divisional Officer, was challenged by re- 
spondent No. 4 in C. W. J. C. No. 1409 of 
1978. -The said application was admitted on 
19th of May, 1978, and the election was 
stayed. :By his judgment dated lith of 
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August, 1978*,:Madan Mohan . Prasad, J., 


set aside the order dated 3rd of May, 1978, 


of the _Sub-Divisional ‘Officer. -The . result 


was that the order dated Ist of May, 1978,° 


contained in Annexure. 2, was. restored. The 


present application was admitted on 19th ‘of 


August, 1978. The petitioner filed an appli- 
cation under O. VI, R. 17, and. Section 151 
of the Code of Civil Procedure on: 24th 
August, 1978, renewing his earlier: prayer 
for quashing Annexure 2 and for staying 
the election for the post of “Mukhiya and to 
restrain respondent No. 4 from taking oath 
of the Office. of Mukhiya, Notice .. was 
‘issued and respondent No. “4 was restrained 
from taking oath as well as ale of ‘the 
'.. Office of Mukhiya. . u es 


4 A counter-affidavit re been ` filed on 
behalf of respondent No. 4, stating, inter 
alia, that after rejection of the - nomination 
paper. of the petitioner, respondent No.. 4 
was the only candidate left in the field and 


as such by operation of law there '` was an. 


automatic declaration of respondent No. 4 
for the post of Mukhiya. It has béen further 
tated that respondent No. 4 was. admin 
istered the oath of office on 16-8-78 and: at 
intimation ` to“ this effect wag sent to the 


District Panchayat Officer “by the Block- 


Development Officer for publication. of ` the 
cme of respondent No. 4 in the Gazette. 


5, Learned counsel tor the eae sub- 
mitted that Korchakka is only a Yola of 
Village Saur and the nomination «of the 
petitioner. could: not be’ rejected on: -the 
ground that he had mentioned “Gram Pan- 
_chayat Saur ‘Gram Korchakka”. in-, his nomi- 
nation paper. According-to him, this. could 
be only an error which should have been 
ignored by the Election Officer. From the 
notification constituting the, Gram Panchayat, 
it will appear that Village. Korchakka _- has 
been mentioned as one of the Tolas of. Saur 
'.Gram Panchayat. In my. opinion, this .was 


*. hot such an. error which should not ‘have 


been ignored by the Election Officer at the 
time of scrutiny of the nomination papers. 
--On .this ground, the nomination paper of the 
' petitioner could. not be rejected. 


6. ‘The real objection which . hast been 
taised on behalf of respondent No. 4 is that 
the writ application itself is not maintain- 
“able, because’ there- is an alternative remedy 
provided under the rules and the petitioner 
should have filed an election petition chal- 
lenging the election of respondent No. 4. 
Learned counsel relied upon a decision in 
k. K. Srivastava v. B. Ki. Jalan (AIR 1977 


Umakant Sinha -v. State’ 


- result -of the. election”. 


has' beet declared- by .the + 


‘the factual” position appears to be 


O ALE 
SC 1703) and a Full Bench decision -of this 


Court in Ram Naresh Rai v.: The aes 


sed BBCI 677) : (ATR 1979 Pat: 130). : 


in Ag election helde ander dhe “pihaw 
1959, can be 


Panchayat Election Rules; 
called in quėstion by filing an election peti- 
tion ‘before an -Election Tribunal under 
R. 70 of. the Rules. Rule:70. provides that 
it cannot be called in question in any other 


“manner on any ground whatsoever. other 


than ‘by an: election petition. The. question 
is when an election can. be said to have 
been complete under the rules. . According 


returned candidate -can be filed ‘‘within 30 
days from: the date of the declaration. of ‘the 
This shows -that the 
limitation for filing an election petition 
starts running from “the date of the declara- 
tion of the result of the election”. Rule- 27 


provides that if.on the expiry of the period . 


of filing and disposal.of an objection peti- 
tion under sub-rule (4) of R. 23. the number 
of duly nominated | ‘candidates is less. - than 
the number, of seats to be filled, the’ Election 


Officer shall “declare” all such candidates to © 


be duly ‘elected. - Then, -R. 55 ‘(1A) “provides 
that “as soon ‘as may. be after a “candidate 
‘Election’ Officer 


under the provisions © of Rule ‘27, to be 


‘elected, the Election Officer shall grant to 


such candidate a certificate of . election - in 
Form D and obtain from the candidate an 
acknowledgment of -its ‘receipt. duly signed 
by. him”. - This sub-rule- (1A) - was . inserted 
by an amendment dated 14-10-77. It shows 
that ‘it is not a mere. verbal declaration re- 


quired to be made by the Election Officer in . 


proof of a. declaration under R. 27.. The 
Election Officer, : ‘under. Rule 27, has to grant 


-to R. 72 (2), an: election. petition against a ` 


a certificate in a form provided under’. the _ 


Rules in proof of a declaration. -In the pre- 


sent case. no material. was. placed - before us 
tó show that such ‘a ‘certificate was granted 
to respondent No.4 ‘by the Election’ Officer. 


It was also not shown to us that any decla-. 


ration .was made by . the Election Officer 
declaring respondent..No. 4 to be duly elect- 


‘ed as Mukhiya undes R. 27.. On‘ behalf of © 


respondent No. :4 it has been only - -asserted 
that. by operation of law, there was an auto- 
matic declaration of respondent No. 4 as a 
Mukhiya. From the materials on record, 
that no 
formal declaration was ever made > under 
Rule 27-nor any certificate was . granted in 
Form D under R. 55 (1A). As stated above, 
the election was stayed by this Court in 
C. W. J. C. No, 1409 of 1978- and the same 


é 
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continued until 11th of August, 1978*, when 
that. writ application. was disposed : of. - Any 
declaration therefore, under.. R. 27: icould 
have: been made only after. 11th of August, 
1978. -Nobody says that. such a declaration 
was made after 11th of August,- 1978. .On 
. the other hand; it.was asserted on behalf of 
the petitioner -that no such declaration has 
been made up-till now. `- The result is . that 
all the processes of the election were not 
over. The question is whether any remedy 
has been provided under the Rules in such 
a situation. Could the petitioner. file any 
election petition before a declaration -had 


been made under R. 272 The answer must . 


be in the negative. Ina similar situation I 
had held in Shahdeo Singh v.. State of Bihar 
(1979 . Pat. LIR. 389) : (AIR 1980 Pat 20) 
that- no remedy is provided under the. Rules 
and no. election petition could be filed before 
any Tribunal. JI am’ not persuaded to take 
a different view. - The case of Shahdeo 
Singh (supra), was in respect of the election 
of Sarpanch of this very Gram Panchayat. 
Learned counsel for the respondents referred 
to R. 23 (4). which states that any order 
passed by the Sub-Divisional Officer. under 


this sub-rule shall “subject | to any decision - 


to the contrary given by the Election. Tribu- 
nal on the trial of an election. petition call- 
ing in question the’ Slection, ‘be final”. Ac- 
cording to: him, even. such orders which are 
passed by . the Election Officer either Teject- 
ing or accepting the nomination paper is 
subject to..a decision given by the Election 
Tribunal.. I am unable to agree with this 
submission, R.. 23 (4) has to be Tead along 
with R. 27.. In my. opinion, . the, Tribunal 


can be approached by fling an . election . 


' petition only after a declaration has been 
made under Rule 27: Between the period a 
nomination paper “has been _Tejected’ and the 
date on which a declaration is made under 
Rule 27, the person aggrieved has no- remedy 
provided under the Rules.and he can surely 
come to this Court under Arts. 226. and 227 
of the ‘Constitution of India. The two deci- 
sions ‘in the case of K. K: Stivastava (AIR 
1977 SC 1703) and ‘Ram Naresh Rai (AIR 
1979 Pat 130) (FB) (supra), relied ‘upon: by 


léarned- counsel for ‘the respondents, do not 


come to his aid in’ the ` facts ‘and | circum: 
stances of ‘this case. These decisions do not 
shut the door of the ‘High ‘Court in’ cases 
relating to election in ‘such circumstances. 
Once the process’. „of élection is over and a 
declaration is made uhder R. 27, ‘and a cer- 
tificate “is” granted under R: 55 (1A), an 'dg- 
grieved ‘person “must” go ~to’ the ` Election’ Tri- 


*Reported in 1979 BLIR 430. + anm 
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bunal under R. 70; but in absence of such 
a declaration and certificate it cannot bè 
said that he cannot -come to this; Court 
under Arts: 226 and’ 227 of the Constitution. 
In my -opinion, therefore, no remedy was 
available to the. petitioner against the rejec- 
tion of- his nomination paper before respon- 
dent No. 4: was. actually declared elected. 
That being so, the objection of respondent 
No. 4 that: this writ application was not 
maintainable, is overruled. - 

"8. I have found above that nomination 
paper of the petitioner could not be rejected 
on the ground that. he mentioned in his 
nomination paper “Gram ‘Panchayat Saur 
Gram Korchakka”.: That being the position, 
the order contained ‘in Annexure 2 must be 
set aside. Í 

9. The result is that this application is 
allowed: and ‘the order passed: by the Sub- 
Divisional ‘ Officer, Khagaria, respondent 
No. 2," is ‘set aside. The authorities should 
now proceed to hold the ‘election of the 
Mukhiya in in accordance with law. There 
shall be no order as“to costs. 

.M. P. VARMA, J.:— I agree. 

Petition allowed. 
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CHAUDHARY SIA SARAN SINHA, J.“ 


= Mossomat Baijnath Kuer, Appellant v. 
Maheshwari Devi and ‘another, Respondents. 
A. F. A. D. No. 354 of ie D/- 6-3- 
1981.* 


. Hindu Succession Act (30 of 1956), Sec- 


-tion 14 (1), (2) — Applicability — Property 


owned by two brothers husbands of plaintiff 
and defendant — Mokarrari Heyati deed 
executed in favour of deferdant by her hus- 
band before death m 1922--—- Tifle suit by 
defendant ih respect of property included im 
Heyati dee — Arbitration proceeding in 
suit — Arbitrators awarding widows’ estate 
without right of alienation Defendant 
continuing in possession till coming into 
force. of the Act Defendan?’s right en- 
larges into absolute ownership under sab- 
section er — Anaeciion: (2).is not attrack 
ed.” 


The soale were anei, by two bas: 
thers. . One of the brothers, husband. of de- 
fendant executed Mokarrari Heyati deed in 
1922 in respect of certain family -land, in 
favour of: defendant- before his death for 
her maintenance. - The brother of the hus- 


*Against decision of Ganesh Prasad, Sub. J; 
_Biharsharif, D-,. 9-4-1973. 7 
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band obtained a Ladavi deed from defen- 
dant in 1935 in respect of the land included 
in the Heyati deed and also executed a deed 
of maintenance in favour of the defendant 
immediately afterwards. Experiencing a 
cloud on her title the defendant. instituted 
title suit in 1947 for declaration of title 
over the properties given in Heyati deed 
with prayer for delivery of possession. In 
arbitration proceedings held in the suit, the 
arbitrators awarded land in question to her 
by way of maintenance but. gave widow’s 
estate without any right of alienation. She 
was however, held entitled to obtain loan to 
a maximum of Rs. 1,000/- only by securing 
the properties. The defendant continued in 
possession of property till coming into force 
of the Act in 1956. 

Held, that in the above-mentioned circum- 
stances provisions applicable to the case 
would be sub-section (1) and not sub-sec. (2). 
The defendant being: in possession of the 
properties on the date when the Act came 
into force in spite of the limitations created 
by award of arbitrators her limited interest 
would be enlarged into absolute interest on 
the ceming into force of the Act. 

{Para 11) 

Sub-section (2) can come into ‘play only 
in cases where properties are acquired by a 
female Hindu for the first time as a grant 
without any pre-existing right under the 
various kinds of deeds mentioned therein. 


(Para 11) 

Cases Referred : Chronological Paras 
AIR 1980 Pat 101 i 11 
AIR 1978 SC 361 {1 
AIR 1977 SC 1944 11 
Tara Kant Jha (Sr. Advocate) and 


Vishwambhar Sharma, for Appellant; Jag- 
dish Pandey, Ramanuj Prasad Singh, Ram 
Suhawan Singh, Shashidhar Prasad Yadava 
‘and Mrs. Indu Bala, for Respondents. 


JUDGMENT :— This second appeal by 
the plaintiff against the judgment of reversal 
taises a short point, namely, whether, in the 
facts and circumstances of this case, sub- 
section (1) of S. 14 of the Hindu Succession 
Act, 1956, or sub-section (2) of that section 
shall apply. 


- 2. Short facts, selevant for disposal of 
this appeal, on the limited contention raised 
before this Court which are undisputed, are 
these: Mahadeo and Sidheshwar were two 
full brothers. The- plaintiff is the widow of 
Mahadeo. One Mossomat Asharfi, implead- 
ed as defendant No..2 was. the widow of 
Sidheshwar. Sidheshwar died sometime im 
the year 1922 leaving his widow Asharfi and 
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his daughter, Maheshwari, who was then a 
baby in the arms. There is controversy be- 
tween the parties about separation between 
Mahadeo and Sidheshwar. Defendant No. 2 
alleged that Sidheshwar had separated from 
Mahadeo, severing the joint status, although 
the properties were not partitioned by- metes 
and bounds. The plaintiff alleged otherwise, 
namely, that Sidheshwar died in state of 
jointness with Mahadeo and the properties 
of Sidheshwar passed on to Mahadeo. by 
right of survivorship. 

3. Sidheshwar fell seriously ill before he 
died. For maintenance of his widow Asharfi 
and the marriage of his daughter named 
above, in the year 1922, he ‘executed a 
Mokarrari Heyati deed. By this deed, six 
annas and odd proprietary interest in 
mouza Belchi which included the suit land, 
the same being the bakasht land, was given 
to Asharfi. 


4. On 21st April, 1935, Asharfi executed 
a registered deed of Ladavi (deed of relin- 
guishment) in favour of Mahadeo disclaim- 
ing her interest in the property, conveyed 
to her under the Mokarrari Heyati deed. 
There is controversy between the parties re- 
garding this Ladavi deed as well. Defen- 
dant No. 2 alleged that this Ladavi deed 
was a fictitious document which Mahadeo 
got executed by her under the. pretext that 
she was executing a Mokhtarnama in his 
favour. According to the plaintiff, it was 
a genuine and valid document. Two days - 
after the execution of this Ladavi deed, 
namely, on 23rd April, 1935, a further deed 
of maintenance came into being which was 
executed by Mahadeo in favour of defen- 
dant No. 2. 


5, Yet another event took place in the 
year 1947 when defendant No. 2 instituted 
Title Suit No. 22 of 1947 before the Sub- 
ordinate Judge, Patna, for declaration inter 
alia, that the deed of Ladavi was a sham 
and invalid document and was inoperative 
and ineffective. Under the.orders of the © 
Court, the dispute between. the parties, 
namely, the plaintiff and defendant No. 2, 
centering round the Ladavi deed, was refer- 
red to arbitration. The arbitrators gave an 
award. It was made a rule of the Court 
and is Ext. 2. While the arbitrators left 
open the question of title with respect to the 
properties of Sidheshwar, 8 Bighas 15 Kathas 
and 12 Dhurs of land was given to defen- 
dant No. 2 for her maintenance. She was: 
allowed life interest in this property with the 
limitation that she could secure loan only 
up to RS. 1,000/- ‘by giving this property 
in security. It.is undisputed. that Asharfi 
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(defendant. No,,2). continued. in. possession of 
this 8 Bighas 15 Kathas and, odd land -and 
was in possession thereof. till the vesting of 


the zamindari some time in the year 1956 
and the coming into force of ‘the , Hindu 
‘Succession Act, 1956. ‘After this award 


came into being, defendant No. 2 mortgaged 
some of these „properties to one Dhanraj 
= Sharma for a sum of Rs. 1,000/-. Subse- 
quently, on` Ist July, 1963, she executed an- 
other rehan deed in favour of defendant 
No. 1 for. a consideration of Ks. 600/- by 
mortgaging a portion of the land given to 
her for maintenance under Ext. 2. This led 
the plaintiff, the wife of Mahadeo, to insti- 
tute the instant suit out of which this second 
appeal has arisen for a declaration that de- 
fendant No. 2 had no right to execute the 
mortgage deed dated ist July, 1963, and it 
was not binding on the plaintiff. The suit 
was contested by defendant No. 2. 


6. The trial Court was of the view that 
defendant No. 2 did not become an absolute 
owner of 8 Bighas 15 Kathas and odd land 
in spite of her remaining in khas possession 
thereof both at the time of the vesting of 
the zamindari and the coming into force of 
the Hindu Succession Act for the reason 
that she acquired this property with the 
limitations as mentioned in the award (Exhi- 
bit 2), one of the limitations being that de- 
fendant No. 2 could not secure loan of 
more than Rs. 1,000/- by giving this pro- 
perty in security. She was held to have no 
right to execute the subsequent mortgage 
deed in favour of defendant No. 1 and it 
Was held not binding on the plaintiff. The 
result was that the plaintiff's suit was decreed 
by the trial Court. - `- l - 


o Je Defendant No. 2 carried the matter 
in appeal. The only question that .was 
mooted before the lower appellate Court 
was whether defendant No..2 acquired abso- 
lute right in the 8 Bighas 15 Kathas and odd 
land which included the land mortgaged 
under Ext. S/e, by virtue of the provisions 
of the Hindu Succession Act, The 
appellate Court held, inter alia, that _ there 
_ could be no manner of any doubt that the 
Mokarrari Heyati deed was executed in 
favour of defendant No. 2 for her mainten- 
ance and she remained in possession of the 
land as such and that the award, Ext. 2, 
simply re-established the maintenance right 
of defendant No. 2 over the suit properties. 
Holding. that the provisions’ of S. 14 (1) of 
the Hindu’ Succession Act shall apply and 
not the provisions of sub-section (2) of Sec-' 
tion 14, defendant No. 2 was . held to be 
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absolute owner of: the land given: to- her 
under Ext. 2 including the land.. mortgaged 
under Ext, 5/c;-.and as such, she was held 
entitled to secure.a loan of Rs. 600/- as well. 
Result. was that the judgment and decree of 
the lower Court was set aside and. the plain- 
tiffs suit. was dismissed.. It is under these 


circumstances that the plaintiff has taken 


up this matter to this Court in second ap- 
peal. l 

8. The submission of Shri Tarakant Jha, 
learned counsel for the appellant, was that 
the finding of the lower appellate Court that 
the Mokarrari Heyati deed was executed in 
favour of defendant No. 2 for her mainten- 
ance and she remained in possession of the 
land as such and that the award (Ext. 2) 
merely re-established the said maintenance 
right of defendant No. 2 was based on no 
evidence and was liable to be set- aside ne- 
cessitating a remand of the matter to the 
lower appellate Court:for a fresh decision 
in. accordance with law. Shri Jagdish 
Pandey, learned counsel for the respondents, 
stoutly refuted this .contention of Shri Tara- 
kant Jha. 
9 Although some Santora existed be- 
tween the patties on some of the points re- 
ferred to above, the sole and the prime 
point for consideration in this second appeal 


is whether the facts and circumstances ‘of 


this case would warrant the application of 
sub-section (1) of S. 14 or of sub-section (2) 
of S. 14. The answer to this problem 
would depend on-the construction of the 
award (Exhibit 2) as also’ on certain facts 
which were not in dispute between the par- 
ties. - Defendant No. 2 claimed that Sidhesh- 
war died after severing his joint family sta- 
tus with Mahadeo, though the properties 
were not divided by metes and bounds. The 
plaintiff disputed this and claimed the- pro- 
perties. of Sidheshwar by right of survivor- 
ship. Be that as it may, it cannot be dis- 
puted that even if the plaintiffs story be 
accepted, defendant No. 2 would be entitled 
to maintenance out of the properties owned 
and possessed by Mahadeo and Sidheshwar. 
In other words, even according to the plain- 
tiff’s case, she would be possessed with the 
right of maintenance from out of the pro- 
perties belonging to the two brothers. This 
tight of defendant No. 2 to be maintained 
is a statutory right possessed by her under 
the Hindu law. In fact also, ‘this right of 
defendant No. 2.was recognised by ‘. execu- 
tion of the- Mokarrari Heyati deed as far 
back in.the year 1922 as also by: the. execu- 
tion of. another. i ra deed. of ` main- 


2 a 
ge * - a” — t 


258 Pat, 


himself in her favour after he succeeded in 
getting the Ladavi deed dated .21st April, 
1935, executed by defendant No. 2. Exhi- 
bit 2 shows that defendant No. 2 instituted 
Title Suit No. 22 of 1947 for a. declaration 
that she had got title over the properties 
given in Mokarrari Heyati and that the 
Bajidawa dated 2ist April, 1935, in favour 
of Mahadeo was fraudulent, There was 
also a prayer for delivery of possession. . It 
further shows that in lieu of the claim- of 
Ashrfi, the arbitrators awarded 8  Bighas 
15 Kaihas. and odd land to her. in ‘which 
she was given. widow’s estate without any 
right of alienation. She was also - held en- 
titled to obtain loan to a maximum of 
Rs. 1,000/- by securing this property. It 
was further observed that the deed of main- 
tenance executed in her favour, presumably 
referring to the deed dated 23rd April, 1935, 
was to remain inoperative as before. Lastly, 
Baijnath Kuer, widow of Mahadeo.was also 
allotted the property described in Sch. 2 to 
the award over which she was to remain in 
possession for her lifetime, 


10. ‘Section 14 (1). of the Hindu Succes- 
sion Act is latge in its “amplitude, ` covers 
every kind of acquisition of .property by a 
Hindu widow and includes the acquisition of 
property by a Hindu widow as maintenance, 
Sub-section (2) of S. 14 must be- confined to 
cases where the property is acquired by a 
Hindu female for the first , time as grant 
without any pre-existing right. Defendant 
No. 2 claimed to have succeeded to the 
properties of the deceased husband. on his 
separation from Mahadeo. She was armed 
with a Mokarrari Heyati deed executed ag 
far back as in the year 1922. On the ‘exe~ 
cution of Ladavi deed on 21st April, 1935, 
she felt that acloud wascast onher title and 
she went to the Court in Title Suit. No. 22 
of 1947 in spite of the execution of the 
deed of maintenance by Mahadeo dated 
23rd April, 1936. The arbitration. took 
place some time in thé ‘year 1947, after 
coming into force. of the Hindu Women’ g 
Rights to Property Act, 1937, and prior to 
the coming into force òf the Hindu Succes- 
‘sion Act. The arbitrators felt that. litigation 
will be ruinous for the parties. They, there- 
fore, left open the controversial question of 
separation between Mahadeo and Sidheshwar 
and allotted certain properties to both the 
widows, namely, Baijnath Kuer and defen- 
dant No. 2 for their enjoyment till lifetime, 
obviously by way of, their maintenance. _ If 
defendant No. 2 was statutorily entitled ` tò 
‘be maintained out of the properties of 
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Sidheshwar, can it be said that she acquired 
the properties of Sch. 1 to Ext. 2 within the 
meaning of the term “acquired” as used in 
sub-section’ (2) of S. 14. The reply must be 
in the negative. - 


11. Shri Jagdish Pandey, learned counsel 
for the respondents, relied in this connec- 
ton on two decisions of the Supreme Court, 
namely, (i) reported in AIR 1977 SC 1944 
(Vaddeboyina Tulasamma v. Yaddeboyina 
sesha Reddi), and, (ii) reported in AIR 1978 
SC 361 (Gullapalli Krishna Das v., Vishu- 
molakala Venkayya).- The third decision re- 
lied upon by him wag a Division Bench 
decision of this Court reported in AIR 
1980 Pat 101 (Dukhit Thakur v. Mosst. 
Godami Kuer) to which I was a party. The 
principles of law enunciated in these deci- 
sions support the contention of Shri J agdish 
Pandey. As against the broad term ‘possess- 
ed’ used in sub-section (1) of S. 14 of the 
Hindu Succession Act, the term used in sub- 
section (2) of S. 14 is ‘acquired’. ‘Acquire’ 
according to Black’s Law Dictionary, Fourth 
Edition, means to gain by any means, 
usually by one’s own exertions; to get as 
one’s own; to obtain by search, endeavour, 
practice or purchase; receive or gain in what- 
ever manner; come to have, etc. | Keeping 
in view the far reaching and revolutionary 
changes sought to be introduced by the 
Parliament by enacting the Hindu. Succession 


Act and the meaning assigned to.the term 


‘acquired’ in ordinary parlance, sub-sec. (2) 
of Section 14 of the Hindu Succession Act 
can come into play onlyin cases where pro- 
perties are acquired by a female: Hindu for 
the first time asa grant without any pre-exist- 
ing right under the various kinds of deeds 
mentioned ` therein. Inthe facts and circum- 
stances of this case, the conclusion is, there- 
fore, inescapable that the appropriate provi- 
sions applicable to the case would be sub- 
section (1) of S..14 and not sub-section (2) 
of that section. This being the position, if 
defendant No. 2 was in possession of these 
properties on the date when the Hindu Suc- 
cession Act came into force, she will have 
an absolute, right over those properties. 
Once it is 30 held, there will be no difficulty 
in coming to the conclusion that in spite of 
the limitations created under Ext. 2; when 
her limited interest turned into absolute inter- 
est.on the coming into forcé of the Hindu 
Succession Act, she will be entitled to deal 
with the properties in any manner as abso- 
lute owner, and consequently, F 
have the right to execute even. the 
mortgage deed for Rs. 600/- in Pile 
defendant No, ‘I. 
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of the casé for the reason that the lower 
appellate Court gave a finding-in-para 11.of 
the judgment about the Mokarrari Heyati 
deed and her possession thereon. as such 
without any material. It is- not possible to 
accept this contention of Shri Tara Kant 
Jha. The prime question for consideration 
in this second appeal is the applicability of 
. the provisions of S. 14 of the Hindu Succes- 
sion Act. Execution of the Mokarrari 
Heyati deed by Sidheshwar in favour of 
defendant No. 2 is not in dispute. What is 
in dispute is whether the deed came to be 
operative, The disposal of the second ap- 
peal does not turn upon that point. Mate- 
rial facts are whether defendant No. 2 was 


in possession of the disputed ‘properties on . 


the date when the Hindu Succession Act 
came into force. Undisputedly, she was in 
possession. According to the plaintiff's case, 
this possession of defendant No. 2 was 


based on Ext. 2. Even if that be so, defen- 


dant No. 2 will be entitled to invoke ‘the 
aid of the provisions of Section 14 of the 
Hindu Succession Act. In such a situation, 
there would be absolutely no justification 
for remand of the case. ` -> 


13. There is thus no merit in the con- 
tention raised by Shri Tara Kant Jha and 
it must fail. The result is that the appeal 
fails and is dismissed. The judgment and 
decree of the lower appellate Court are 
hereby confirmed. In the circumstances of 
the case, however, there shall be no order 
for costs of 
parties shall bear their own costs. 


Appeal dismissed. 
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SATYESHWAR ROY, J. 
Jaigobind Verma, Petitioner v. Wejpal 

Sarawagi and others, Opposite Parties. 

Civil Revn. No. 23 of 1981 (R), Dj- 26-2- 
1981.* 

Civ P. C. (5 of 1908), S. 146 — Execu- 
tion of decree — Eviction suit filed by agent 
of real owner — Suit property transferred 
by owner to agent’s sons during pendency 
of suit —- After death of agent transferees 
from real owner are entitled to execute 
decree. passed In favonr of agent since they 
have become owners by virtue of assign- 


*Against order of Naku Chand Gupta, 
Munsif, Ranchi, D/- 5-1-1981. l 
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ment. AIR 1955 SC 376 and AIR 1958 SC 
394, Rel on. : (Para 6) 
Cases Referred: Chronological Paras 
AIR 1958 SC 394 4,6 
AIR 1955 SC 376 4,6 


N. K. Prasad, V, S. Prasad, Prakash 
Kishore Prasad and Tej Prakash, for Peti- 
tioner; S. K. Mazumdar and K. K. Jhun- 
jhunwala, for Opposite Parties. 


ORDER :— The -judgment-debtor filed 
this application challenging the legality of 
the order dated 5-1-1981 by which the exe- 
cuting Court has allowed the application of 
the opposite party to be substituted as decree- 
holders in place of the original - decree- 
holder. 


2. :The suit was filed by Nagarmull 
Sarawagi against the petitioner for eviction 
from a building. Nagarmall Sarawagi filed 
the suit as the agent of the owner of the 
property, .Sagarmull Bhatia. The suit was 
decreed and Nagarmall Sarawagi levied an 
execution case, registered as Execution Case 
No: 24 of 1977.. On 28-3-1980, during the 
pendency of the execution case, Nagarmall 
Sarawagi died. The petitioner filed an ap- 
plication on 24-5-1980 that as the decree- 
holder, Nagarmall Sarawagi died, the execu- 
lion case should be dismissed. On 10-6- 
1980 a petition was filed on behalf of the 
opposite party stating therein that they are 
sons of late Nagarmall Sarawagi and they 
prayed for substitution of their names in 
place of. the original decree-holders, The 
petitioner filed a rejoinder stating therein 
that the petitioner had no locus. standi to 
file the. application for being substituted be- 
cause Nagarmall Sarawagi was only an agent 
of the real owner of the property and the 
petitioners being the sons of the agent.can- 
not be substitnted. Only the real owner can 
be substituted in place of Nagarmall Sara- 
wagi. On 16-8-1980 the opposite party filed 
an application stating therein that by regis- 
tered sale deed dated 10-6-1975 the owner 
of the suit property had transferred the 
same in their favour and they being the 
owner of the property are entitled to pro- 
ceed with the execution case. The Court 
below by the impugned order, after hearing 
the parties allowed the prayer of the _ Oppo- 
site party. 


3. Mr. N. Ki Prasad, learned counsel 
appearing on behalf of the petitioner sub- 
mitted that the decree has not been trans- 
ferred by assignment in writing by Nagar- 
mall Sarawagi in favour of the opposite 
party nor such transfer has taken place by 
operation of law as provided. undes O. XXIL 
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Code). The opposite party, therefore, could 
not be substituted in place of the original 
decree-holder. Mr. Mazumdar, — learned 
counsel appearing on behalf of the opposite 
party conceded that this rule has no appli- 
cation to the present case. Under the pro- 
vision of Section 146 of fhe Code, he con- 
tended, the opposite party has right to 
execute the decree. To this, Mr. Prasad 
contended that since the opposite parties 
are not claiming under the decree-holdes, 
Nagarmall, who was merely an agent of 
Sagarmall Bhatiya, real owner, that section 
has no application to the present case, - 


4. The admitied facts are that Sagarmall 
Bhatiya was the real owner and Nagarmall 
Sarawagi filed the suit as an agent. During 
the pendency of the suit the property in suit 
was transferred by Sagarmall Bhatiya in 
favour of the opposite parties who happen 
to be the sons of Nagarmall Sarawagi. The 
question, therefore, that arises in this case 
is whether the transferee from the real 
` owner during the pendency of the suit can 
execute the decree passed in favour of the 
agent of the real owner. Reference was 
made at the Bag.to the case of Jugal Kishore 
Saraf v. Rao Cotton Co. Lid, (AIR 1955 SC 
376) and the case of Sm. Saila Bala Dassi 
v. Sm. Nirmala Sundari Dassi (AIR 1958 
SC 394). 

5. The admitted case is that Nagarmiall 
Sarawagi was the agent of the real owner, 
Sagarmall Bhatiya, and the authority of 
Nagarmall Sarawagi terminated on his 
death. _On the death of the agent, Nagar- 
mall Sarawagi, his principal Sagarmall 
Bhatiya was certainly entitled to the bene- 
fits under the suit, for the general principle 
is that all advantages made by the agent 
are for the benefit of the principal. The 
suit property was transferred during the 
pendency of the suit by the real owner and 
the transferees did not take any step to get 
them substituted either in the suit or in the 
_ appeal or in the execution case till Nagar- 
mall Sarawagi died. By their conduct the 
transferees accepted Nagarmall Sarawagi as 
their agent and Nagarmall Sarawagi by his 
conduct accepted the transferees as his prin- 
cipals. Therefore, the opposite party was 
entitled to all benefit made by Nagarmall 
Sarawagi. a > l 

6. What is the effect of the transfer made 
by the real owner in favour of the opposite 
party during the pendency of the suit ? 
Answer to this question will be found in the 
case of Jugal Kishore Saraf (AIR 1955 SC 
376) (supra). It. has been held by the 


Inderdeo Sah v. Dhramdeo Mahto- 
R. 16 of the Code of Civil Procedure (the. 
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Supreme Court that after the transfer was 
effected the transferee became the owner of 


the subject-matter of a pending suit and 


the: transfer under the Transfer of Property. 
Act: carried ‘all the legal incidents and the ~ 
temedies in relation to subject-matter of the 
suit. In the case of Sm. Saila Bala Dassi 
(AIR 1958 SC 394) -(supra), the Supreme - 
Court observed that Section 146 of the 
Code was introduced for ‘the object of faci- 
litating the exercise of rights by persons in 
whom they come to be vested by devolution: 
or assignment and being a beneficent pro- 
vision should be construed liberally and so 
as to advance justice and not in a restrict- 
ed or technical sense. Since that is the 
position in law, there is no difficulty in 
holding that the opposite party was entitled ` 
to execute the decree after the death of - 
Nagarmall Sarawagi. 


7. Yn the result, the application is dis- — 
missed with cost assessed at. Rs, 150/- (one — 
hundred fifty). oe 
Application dismissed. 
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K. B. N. SINGH, -C. J. 
Inderdeo Sah, Petitioner v. 
Mahto and another, Respondents. 
Civil Revn. No. 658 of 1979, DJ- 
1981.* 


Civil P. C. (5 of 1908), O. 18, Rr, 2 (4), 
3A — Examination of witnesses — Petition 
by plaintiff seeking permission to be exam- 
ined himself as a witness later than hie other 
witnesses, on ground that on a previous 
date he was ill — Petition should be allow- 
ed with liberty to defendants to recall wit- 
nesses of plaintifi’s side. for examination if 
they desire so. 1979 BBCJ 637, Followed. 


Dhramdeo ` 


18-2- 


(Paras 4, 5) 
Cases Referred: Chronological Paras 
1979 BBCJ 637 3, 4 


Raghubansh Singh, for Petitioner; Santosh 
Kumar Sinha, for Respondents. 

ORDER:— This revision application is 
directed against an order dated the 19th 
March, 1979 of the learned Munsif, Arrah, 
rejecting the petition of the plaintiff-petitioner 
dated the 17th March, 1979, praying to ex- 
amine him as a witness in the case, 


2. .The plaintiff has filed a suit for evic- 
tion of the defendants and the 9th March, 


*Against the order of P. K. Sinha, Second 
Munsif, Arrah, D/- 19-3-1979. 
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1979, was the. date fixed- for examining the 
witnesses on behalf of the plaintiff, on which 
date 3 witnesses on his behalf were . exam- 
On the next date, ie, the . 10th 
March, 1979, two more witnesses on behalf 
of the plaintiff were examined and the suit 
was adjourned to the 16th March, 1979. 
On the 17th March, 1979, the plaintiff filed 
a petition under O. XVI, R. 3A 
Code of Civil Procedure (hereinafter refer- 
red to as the Code), stating that on the 9th 
March, 1979, he was suffering from dysentery 
and could not come to court and, therefore, 
was not. examined, and, as his evidence was 
essential in thé~case,.he may be permitted to 
be examined as a  witness>~—The defendants 
filed a rejoinder, challenging the. allegation-of __ 
_ the plaintiff. The learned Munsif, on an in- 
` terpretation of the provisions of Order XVIII 
- Rule 3-A of the Code, came to the conclu- 
~ gion that unless a petition by- the plaintiff 
was filed for permission to be examined as 
a witness later than his other witnesses, he 
could not be permitted to be examined as a 
witness. The Munsif did not go into the 
question of truth or otherwise of the plain- 
tiffs plea that he was ill. ` 

3. Mr. Raghubansh Singh, learned Coun- 
sel appearing on behalf of the plaintiff-peti- 
tioner, has urged that the learned Munsif has 
taken too narrow a view of Rule 3-A of 


_ Order XVII of the Code, which is a new 


ra 


provision and that the said provision does 


not prescribe any such limitation as placed - 


on it by the learned Munsif. Learned Coun- 
sel has relied on a Bench decision of this 
Court in the case of Rameshwar Sharma vV. 
Sarju Prasad (1979 BBCJ 637), in support of 


_his contention. 


4. Rule 3-A of O. XVIII of Code, which 
ts a new provision, reads as follows :— . 

“Where a party himself wishes to appear 
as a witness, he shall so appear before any 
other witness on his behalf has been examin- - 
ed, unless fhe Court, for reasons to be re- 
corded, permits him to appear ag his own 
witness at a later stage.” 
A reference to the above provision makes it 
lear that the rule does notlay down that if 
a petition is filed subsequently by the plain- - 
tiff- for permission ‘to be examined as a 
witness, the court has no power to entertain 

allow such a prayer. It has also been so 
eld by a Bench ‘of this Court in the case 


“of Rameshwar Sharma (1979 BBCJ 637) 


(supra), on which Mr. Singh has placed reli- 
ance. Relevant passage from the said orei 
sion may usefully be quoted :— 

“So far the Court’s 8 powers are sonene 
there are no words to. indicate that an ap- 
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plication for such permission ‘has to be filed - 
before: the: party examines his first . witness. 
In absence of any restriction in this regard 
it should be held that ordinarily an applica- ` 
tion for such permission canbe made either 
at the ‘initial stage or when its occasion arises.. 
In a case where the party has already decided 
to examine himself as a witness but for 
adequate reasons“he is not in a position to — 
examine himself at the initial stage, it is 
desirable that he files such application in the 
very. beginning. There may be, however, 
cases where necessity for examination of a 
party may itself arise at a belated stage and 


-he may be advised by the counsel to do so. 


In such a case, he could not have filed an 
application in the beginning. Does it mean 
~~ that in- these cages the court is left helpless . 
.in not coming. -to -the aid of the party 
although convinced that he had a -good case- 
‘for not examining himself as his first witness,- 
There may be other situations in whicha | 
party may be justified in asking for neces- 
sary permission later on.” 

I am in respectful agreement with the obser- 
vations made by the Bench in the aforesaid 
case and I would further add that Cl. (4) has 
been added to R. 2 of this Order, which is - 
significant in this regard, and may peu 
be reproduced :— 

“(4) Notwithstanding anything soniai 

in this rule, the Court may, for reasons to be 
recorded, direct or permit any party to 
examine any witness at any stage.” 
If a narrow interpretation is put on Rule 3-A, 
then this new provision [Rule 2 (4)], which 
has been brought in along with Rule 3-A, in 
my view, will be rendered nugatory, so far 
as the party . himself is concerned. Ona 
harmonious construction of these two provi- 
sions, the view taken by the learned Munsif 
is. erroneous and he has acted illegally and 
with material irregularity ` in rejecting the 
prayer of the plaintiff to examine himself as 
a witness. 

5. This application is accordingly allow- 
ed and the impugned order of the learned 
Munsif is set aside. As the learned Munsif 
has not disbelieved the plaintiffs plea of be-. 
-ing ill at the relevant point of time, he should 
allow the plaintiffs prayer to examine him- 
self as a witness, with liberty to the defen- 
dants to recall such of the witnesses as they, 
may like to examine further in view of any. 
fresh material that may be brought by the’ 
plaintiff himself in his evidence. In the ‘cir- 
cumstances of the case, there will be no. 
order as to costs, 

Revision allowed. 
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B. P. JHA AND CHAUDHARY SIA 
SARAN SINHA, JJ. 


Mahendra Prasad Sah and another, Ap- 
pellants v. Maujelal Mahto and another, Re- 
spondents. . l : 

A. F. O. Decree No. 463 of 1974, Dj- 
2-2-1981. 

Pertuership Act (9 of 1932), Ss. 4, 5, 69 
— Effect of non-registration — Suit for par- 
tition among father and sons decreed — 
Loan to defendants out of assets of (unregis- 
tered) firm — Hand note executed by defen- 
dant. only in the name of one of the plain- 
tiffs (sons) — Suit by plaintifis for realisa- 
tion of loan —. Bar under S. 69, if attracted. 

Where the Hindu joint Mitkshara family 
consisting of father and two sons, the plain- 
tiffs, possessed some properties including cer- 
tain business in their unregistered firm and 
suit for partition among the father and 
plaintiffs was decreed and subsequently the 
sons, plaintiffs, advanced loan to defendants 
out of assets of firm under handnote execut- 
ed only in the name of one of the plaintiffs, 
the suit filed by plaintiffs for realisation of 
such loan on default of defendant was bar- 
red under S. 69 as the plaintiffs did not 
prove that in spite of the decree for parti- 
tion, the parties, namely, the father and the 
plaintiffs agreed to continue their joint status 
as members of undivided family so far as 
‘ the family business was concerned. 

E (Para 5) 

The institution of a suit for partition by 
members of a joint family is an unequivocal 
intimation of his intention to separate and 
consequently there is a severance of the 
joint status from the date when the suit is 
instituted. A partnership arises from a 
contract. Where the severance of the joint 
family takes place by the filing of a parti- 
‘tion suit but the family business continues 
to be conducted as before, a contractual 
partnership is based upon an implied agree- 
ment, would be deemed to come in existence 
and in such a situation the bar under S. 69 
would come into play. AIR 1922 PC 201, 


Distinguished. (Para 5) 
Cases Referred: Chronological Paras 
1971 Tax LR 178 (Raj) 

AIR 1922 PC 201 5 


B. N. Agrawal and T. N. Maitin, for Ap- 
pellants; Shilesh Chandra Mishra, Om Pra- 
kash Ghose, for Respondents. 


*From decision of N. K. P. Singh, Addl 
Sub. J., Sitamarhi, D/- 26-4-1974. 
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Mahendra ‘Prasad y. Maujelal Mahto 


A. LR. 


CHAUDHARY SIASARAN SINHA, J.:— 
This first appeal by the plaintiffs, which 
arises out of a suit for money based on the 
hand note Ext, 4 and which has been dis- ~ 
missed by the trial Court on account of the 
bar created by Section 69 of the Indian Part- 
nership Act, 1932 (Act 9 of 1932), raises a 
short point, namely, whether in spite of the 
hand .note in suit having been found to be 
a genuine document for consideration, the 
trial Court acted legally in dismissing the 
suit under S. 69 of Act 9 of 1932. 

2. One Kishun Chand, who died some 
time in the year 1968, had two sons namely, 
Mahendra Prasad Sah and Bhola Prasad 
Sah, the latter two being the plaintiffs of 


` the suit, The father and the two sons con- 


stituted Hindu joint Mitakshara family and 
possessed properties including certain busi- 
ness. There was a partition among the` 
father and the sons in the year 1962, as a 
result of a suit for partition which was un- 
disputedly decreed. 


3. On 17-10-1966 defendant No. 1 as 
Karta of the joint family consisting of him- 
self and his son defendant No. 2 approached 
fhe plaintiffs for a loan of Rs. 10,000/- 
(Rupees ten thousand). This loan was ad- 
vanced to them under the hand note Ext. 4 
executed by defendant No. 1. Although the 
hand note was executed only in the name of 
plaintiff No. 1, the case made out in the 
plaint was that the sum of Rs. 10,000/- 
advanced under the said note was the money 
of the family firm styled as “Kishun Chand 
Mahendra Prasad”. The loan not having 
been repaid, the plaintiffs filed the instant 
suit for realisation of the sum of Rs. 10,000/- 
with interest thereon at the stipulated rate. 


4. The defendants contested the suit 
pleading, inter alia, that mo consideration 
passed under this hand note and it was 
executed only by way of security on account 
of the two plaintiffs agreeing to share as 
partners of a business run by defendant 
No. 1. The alternative plea taken also was 
that if this loan was advanced by the firm, 
abovenamed, the firm not having been regis- 
tered, S. 69 of Act 9 of 1932 wili stand asa 
bar to the entertainment of the suit. -AH 
the relevant findings necessitating the dispo- 
sal of the suit except one were found by 
the trial Court in favour of the plaintiffs. 
The trial Court, however, as stated above,* 
dismissed the suit on account of the bar 
mentioned above. 


5, Paragraph 3 of the plaint stated in 
unequivocal terms that the loan of Rupees 
10,000/- was advanced to the defendants by 


r 
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the plaintiffs out of the assets of the firm 
“Kishun Chand Mahendra Prasad”. Sec- 
tion 4 of Act 9 of 1932 defines partnership 
as follows : 


“ ‘Partnership’ is the aion between per- 
sons who have agreed to share the profits of 
a business carried on by all or any of them 
acting for-all. Persons who have entered 
into partnership with one another are called 
individually “partners” and collectively “a 
firm”, and the name under which their busi- 
tiess-is carried on is called the “firm name”.” 
Section 5 of Act 9 of 1932 states as follows: 

“The relation of partnership arises from 
cohfract and not from status; and in parti- 
cular, the members of a Hindu undivided 
family carrying on a family business such, 
or a Burmese Budhist husband and wife 
carrying on business as such, are not part- 


` ners in such business.” 


It would appear from Sec. 5 of Act -9 of 
1932 that in order to escape the mischief 
created by S. 69 of that Act, the persons 
concerned must be members of a Hindu un- 
divided family and the business being carried 
n by them must be a family business. . It 
appears that in order to escape the mischief 
of Sec. 69 of Act 9 of 1932, the plaintiffs. 
wanted to lead evidence in course of the 
trial against their own pleadings as contain- 
ed in para 3 of the plaint, inasmuch as 
Mahendra Prasad, the deposing plaintiff 
(P. W. 10), stated fhat the consideration 
money of Rs. 10,000/- was not advanced 
by the firm but was his individual money. 
Being conscious of the fact that the plain- 
tiffs’ evidence contrary to the assertion made 
in the plaint was not fit to be accepted, this 
submission of Sri B. N. Agrawal, learned 
counsel for the appellants was that though 
the father and the two sons partitioned their 
immovable properties by metes and bounds 
after the decree for partition obtained in the 
suit, referred to above, the family business 
was not so partitioned and the members of 
the family consisting of the father and the 
two sons continued to be -members of a 
Hindu undivided family so far as the said 
business was concerned. . This contention 
was resisted by Sri Shilesh ‘Chandra Mishra, 
earned counsel for the respondents. The 
institution of a suit for partition by mem- 
bers of a joint family is an unequivocal inti- 
mation of his intention to separate, and 
consequently there is a severance of the 
joint status from the date when the suit is 
instituted. P. W. 10°admitted about the par- 
tition by a-suit among the members of the 
family in 1962. He, however, stated that 
after the partition meaning: thereby. the par- 
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family business was concerned. 


_treat them as members 
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tition decree the lands were partitioned but 
the business remained joint. He, however,- 
admitted that nothing was written in the 
partition suit about the business remaining 
joint, (kar bar ke sambandh me batwar 
wale muqadma me nahi likha gaya hai). In 
such a. situation even giving face value to 
what P. W. 10 has stated in his deposition 
the resistible conclusion would be that this 
partition suit resulted in the severance of the 
parties to the suit in status, thereby bringing 
to an end to the joint family status. Par- 
tial partition may not be unknown to Hindu 
Law, but the crux of the question is whe- 
ther in the instant case the plaintiffs have 
succeeded in making out a case and proving 
that in spite of the decree for partition, the 
parties agreed to continue their joint status 
ag members of undivided family so far the 
No such 
case has specifically been made out in the 
plaint nor is there any evidence, satisfactory; 
in nature to substantiate the same. A part-| 
nership arises from a contract. Where the 
severance of joint family takes place by the 
filing of a partition suit but the family busi-. 
ness continues to be conducted as before, a 
contractual partnership based upon an im-. 
plied agreement, would be deemed to come 
in existence, and in such a situation the bar, 
under S. 69 of the Act 9 of 1932 would 


come into play. Learned counsel for the 
respondents relied in. thig connection on 4 
decision of the Rajasthan High Court, re- 


ported in 1971 Tax LR 178 (Raj) (Sobhag- 

mal Lodha v. Edward Mills Company Ltd., 

Beawar) which supports this view. Sri B. N. 
Agrawal, relying on a decision of the Privy 
Council reported in AIR 1922 PC 201 (Ram. 
linga Annavi v. Narayana Annavi), submit- 
ted that it was open to the members’ of a 
joint family to make a division and a sever- 
ance of interest in respect of a part of the 
joint estate. whilst retaining their status as 
a joint family and holding the rest as the 
properties of a joint undivided family. The 
facts of this case is distinguishable from the 
facts of the instant case inasmuch as. the 
severance of the joint family - status took 
place in the imstant case not by any 
amicable partition but by decree of a Court 
in a suit for partition. Above all the plain- 
tiffs: having failed. to establish that there 
was any agreement between the parties to 
continue the said business as before and to 
of an undivided 
family with respect to that business, the bar 
of Section 69. of Act 7 of 1932 will come 
into play. 
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6 This. being the- position the trial Court 
rightly ‘held: that the suit was not maintain- 
able in view of provisions z S. 69 of Act 9 
of 1932. 

“7. The result is that the appeal fails and 
is dismissed and the judgment and decree 
of the’ trial Court are confirmed. In the 
facts and circumstances of this case there 
will, however, be no order as to costs of 
this appeal and the parties shall bear their 
own costs, 


B. P. JHA, J.:— So far as the proposi- 
tion of law is concerned, I quote sub-para (8) 
of Art. 328 of Hindu Law of Mulla, which 
tuns as follows: 

“Though a partition may be partial by 
mutual agreement of parties, no coparcener 
can by suit enforce a partial partition against 


the other coparceners. The suit must be 
one for a complete partition.” 
I. agree with my learned brother tbat the 


suit is barred under Section 69 of the Part- 
nership Act and is fit to be dismissed with- 


out costs, 
Appeal dismissed. 
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K, B. N. SINGH, C. J. AND 
M.. P. SINGH, J. 


Ranih Roy, Petitioner v. Rudra Narain 
Rai and others, Respondents. 


Civil Writ Jurn. Case No. 3048 of 1979, 
D/- 2-1-1981. 

(A) Constitation of India, Art. 226 — 
Alternative remedy -— Writ petition for 
quashing resolution of no-confidence remov- 
ing petitioner from office of Pramukh of 
Panchayat Samiti -— Existence of discre- 
tionary right with the Government to annul 
any resolution passed by Panchayat Samiti 
in circumstances mentioned in S. 68 of 
Bihar Act (6 of 1962) — It would not defeat 
pefitioner’s right to file writ petition on al- 
legation that he had been wrongfully remov- 
ed from office of Pramukh. (Bibar Pancha- 
yat Samiti and Zilla Parishads Act (6 of 
1962), S. 68). (Para 4) 


@) Bihar Panchayat Samitis and Zilla 
Parishads Act (6 of 1962), Ss. 71 and 32 (4) 
— Oath taken found irregular — Valid oath 
taken later — Officer is assumed from date 
of takiag valid oath — Notice of no-con- 
fidence cannot be given within 6 months 
from latter daté of taking oath. 

Where a person was elected as _ the Pra- 
mukh of the Panchayat Samifi , and took 
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` Krishna Nandan.. Prasad Singh, and 


A. LR. 


oath of office on 11-3-79 : but was - again 
made to take oath on 11-6-79 as -it was 
found later that the oath of office admin- 
istered to him was not in accordance with 
Section 71 as it did not mention the capa- 
city in which he was taking oath and as 
such it was no oath in the eye of law, the 
oath taken on 11-6-79 would alone be the 
proper oath after which he could be said to 
have assumed his seat as a member of Pan- 
chayat Samiti and ‘started acting- as the 
de jure Pramukh: of the Samiti and mere 
functioning would not validate the invalidity 
in taking oath nor could it validate his hav- 
ing assumed the office of Pramukh. The 
oath taken on 11-6-79 would not relate back 
to 11-3-79 and the Pramukh could be said 
to have assumed office of Pramukh ` of the 
Samiti on 11-6-79 after taking valid oath as 
member of Samiti. Mere de facto function- 
ing would not be lawful assumption of office 
of Pramukh as required by law which was 
condition precedent to such an assumption 
and notice of no-confidence motion could 
not be passed against him within six months 
of assumption of office as Pramukh and 
would be illegal as such the notice would be 
hit by S. 32 (4). AIR 1958- SC 687 and 
AIR 1964 SC 1027, Disting, (Para 6) 

(C) Bihar Panchayat Samitis and Zilla 
Parishads (Conduct of Business) Rules 
(1963), R. 3 — Meeting of no-confidence 
against Pramukh of Panchayat Samiti held 
on holiday — It would be hit by R. 3. 


(Meetmg — Convening of). . (Para 9) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1027 7,8 


AIR 1958 SC 687 re 


Ras Bihari Singh and Prabhakar Tekri-- 
wal, for Petitioner; C. K. Sinha (Govt. 
Pleader No. 4) and Anjani Kumar Sinha 
(Jr. Counsel), for the State; Balbhadra Pra- 
sad Singh, Shyam Sunder Sinha ‘Shyam’ 
and Harendra Pd. Singh, for - Respondent 
No. 4. 


K. B. N. SINGH, C. J.:— In this writ - 
petition the petitioner prays for quashing a 
resolution of no-confidence dated 7th Oct, 
1979, removing the- petitioner from the office 
of Pramukh of .Patepur Panchayat Samiti, a 
copy of which has been filed as Annex. 4. 


2. The petitioner’s case is that on 10-3- 
79 he was elected Pramukh of Patepur Pan- 
chayat Samiti, hereinafter referred to as 
“Samiti”, by defeating respondent No. -4, 
‘took 
oath of office on 11-3-79 -but later it was 
found that ‘the oath of office administered: to 
the. petitioner was not in: accordance: with 
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Section :71 of Bihar Panchayat. Samitis and 
Zilla Parishads Act, 1961 (hereinafter refer- 
red- to as “the Act’), and, therefore, . the 
petitioner had again taken oath on 11-6-79, 
as required under Sec. 71. The petitioner 
has averred that respondent No. 1, Rudra 
Narain - Rai, District Development Officer, 
Hajipur who happens to be the samdhi of 
respondent No.: 4, did not take the defeat 
of his samdhi sportingly and soon after the 
election of. the petitioner started pressurising 
respondent No. 2, Paras Nath Choudhary, 
Prakhand Vikas Padadhikari, Patepur, to 
see that a vote of no-confidence was passed 
against the petitioner so that he may be re- 
moved from the office of Pramukh. The 
petitioner has also alleged that respondent 
No. 2 was not favourably disposed towards 
the petitioner inasmuch as at the instance of 
the petitioner an anti-corruption - committee 
has been formed by the District Magistrate, 
Vaishali, of which the petitioner is a mem- 
ber, and the said committee is enquiring 
into several allegations of corruption against 
respondent No. 2 and some Mukhiyas. 


3. The petitioner has further alleged that 
on 27-9-79 respondent No. 4 in league with 
respondents 1 and 2 sponsored a no-confi- 
dence motion which was placed before the 
petitioner on 28-9-79 ` (Annexure 1), As 
there were ‘executive holidays from 28th 
September to 4th Oct, 1979, and Sth and 
6th Oct., 1979 were ‘declared as ‘special holi- 
days ‘and 7th Oct., 1979, being a Sunday, the 
petitioner directed the no-confidence motion 
to be placed for orders on 8th Oct, 1979 
(Annex. 2) as no meeting could be held on 
a holiday. But surprisingly enough on 4-10- 
79 respondent No. 2 issued a notice fixing 
7-10-79 as the date of the said meeting of 
the Samiti to discuss the no-confidence 
motion signed by 18 persons of the Samiti 
(Annexure 3). The petitioner was not given 
any information about the said meeting and 
the said meeting should not have been held 
on 7th Oct., 1979, which was a Sunday and 
a holiday according to .Rule 3. of the Bihar 
Panchayat Samitis and Zilla. Parishads (Con- 
duct of Business) Rules, 1963, hereinafter 
referred to as “the Rules”.. The petitioner 
has also alleged that the notice of the said 
meeting was not served on six members of 
the Samiti besides the. petitioner, namely, 
Paltan Ram, M.L.A., Sushil Prasad Yadav, 
Tej Narain Singh, Ganga Choudhary, . Sri- 
mati Jyoti Devi and Basist Rai. In spite. of 
the. aforesaid lacuna the mesting was held 
on 7-10-79 in which the motion of no-con- 
fidence was passed, The . petitioner. -has 
averred that. ten. members of the. Samiti,. 
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mentioned in..para 13- of the petition, had 
not taken oath of office. including respon- 
dent No. -4 The petitioner; has come to 
know that respondent No. 3, Up-Pramukh, 
samiti on 7th Oct., 1979, itself, which the 
petitioner characterised ag illegal inasmuch © 
as the meeting was held under R. 5 (2) of 
the Rules for considering the no-confidence 
motion and not for administering oaths of 
office. On account of violation of the afore- 
said mandatory provisions of the Act and 
the Rules, the petitioner has prayed for de- 
claring the impugned resolution as invalid. 
Counter-affidavits have been. filed on behalf 
of respondents 1 to 3 as well ag on behalf 
of respondent No. 4 to which the. petitioner 
has filed replies. They will be ae to 
in so far as they are relevant. 


4 At the outset a preliminary ‘eas 
has been raised by Mr. Balbhadra Prasad 
Singh, learned counsel appearing on behalf 
of respondent No. 4, that the petitioner hav- 
ing an alternative remedy to move the State 
Government for cancelling or suspending the 
impugned resolution, this writ petition is 
not maintainable.- It is true that the State 
Government may annul any resolution pass- 
ed by the Panchayat Samiti in the circum- 
stances mentioned in Sec. 68 of the Act bu 
the existence of such a discretionary righ 
with the State Government cannot defea 
the petitioner’s right to move this Cour 
under Art. 226 of the Constitution, as it now 
exists, on the allegation that he had been 
wrongfully removed from the office of Pra- 
mukh, which he is entitled to hold, in de- 
fiance of the provisions of the Act and the 
Rules. 


5. Mr. Ram Bihari. Singh, learned coun- 
sel appearing on behalf of the petitioner, has 
urged that the petitioner having. taken oath 
on 11-6-79, required by S. 71, as the previ- 
ous oath administered on 11-3-79 was defec- 
tive, the no-confidence motion could not be 
moved against the petitioner as laid down 
in sub-section (4) of S. 32 of the Act. The 
fact that the petitioner had to take the se- 
cond oath as the first oath was defective is 
admitted in para 4 of the . counter-affidavit 
filed on behalf of respondents 1 to 3 to the 
effect. that some technical errors were found 
in the form of oath- and, therefore, it was 
administered in the meeting of. the Samiti 
to regularise the previous oath. Section 71 
of the Act lays down that every- member of 
the Panchayat. Samiti shall, before taking his 
seat, make and subscribe at a meeting of the 
Panchayat Samiti an oath or affirmation ac- 
cording to the following form, namely :— 
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“I, A. B. having become a member of the 
Panchayat Samiti/Zilla Parishad standing 
committee of the Panchayat Samiti/Zilla 
Parishad swear in the name of -God/solemnly 
affirm that I will bear true faith and alle- 
giance to the Constitution of India as by 
law established, that I will uphold the 
sovereignty and integrity of India and that 
I will faithfully discharge the duty upon 
which I am about to enter.” ` 


Sub-section (2) of S. 71 lays down: 


' “No such member shall take his seat at a 
meeting of the Panchayat Samiti. op of the 
Zilla Parishad, as the case may be, or do 
any act as such member unless he has made 
and subscribed the oath or ee in 
oe with the provision of this . 

on 

In the counter-affidavit filed on "behalf of 
respondent No. 4 the form in which the 
first oath was taken is mentioned in para 4 
and it runs as follows: 


“I, A. B. do swear in the name of God/ 
solemnly affirm that I will bear true faith 
and allegiance to the Constitution of India 
by law established, that I will do right to 
all the members of people in accordance 
with the provision of the Act and that I 
will faithfully and consciously discharge the 
duties upon which I am about to enter 

_without fear or favour, affection or ill-will.” 
Reading the two forms of oath it is appa- 
rent that the oath taken on 11-3-79 by the 
petitioner was not in pursuance of the oath 
prescribed in Section 71 of the Act, that is, 
as to the capacity in which he was taking 
oath, namely, whether as a member of the 
Panchayat Samiti or Zilla Parishad Standing 
Committee of the Panchayat Samiti or Zilla 
Parishad. The provision ‘with regard to 
taking oath as laid down in S. 71 of the 
Act is clear: and explicit that no member 
shall take his seat or do any act unless he 
subscribes oath in a particular form. 

‘6. My. Balbhadra Prasad Singh, learned 
counsel appearing on behalf of respondent 
No. 4, has submitted that the oath- taken 
on 11-3-79 was in substance” an oath as 
prescribed under Sec. 7l‘‘of the Act. In my 
opinion, there is no substance in tbis- sub- 
mission. The oath taken on 11+3-79 does 
not mention the capacity in which the peti- 
tioner was taking oath and it did not > con- 
form to the provision of Sec. 71 and as such 
it was no oath in the eye of law. “Mere 
functioning ‘of the petitioner, will not vali- 
date. the invalidity in taking oath nor can # 
validate his- having _ assumed the- office of 
Pramukh: ‘The oath, therefore, taken of 
| 11-6-79 ° ‘will be the proper oath after which 
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the petitioner can be said’ to have assumed 
his seat as a member of the Panchayat 
Samiti and started acting’ as the de jure 
Pramukh of the Samiti. The oath is not 
an empty formality but it means to bind 
one subscribing to the oath as Pramukh of 
the Samiti. As provided- under. Section 71 
before a member takes his seat he must 
subscribe oath in the form as mentioned in 
that section and it also forbids a member, 
who has not taken such oath, from taking 
his seat at a meeting of the Panchayat 
Samiti op to do any act as such member un- 
less he has made and subscribed the oath or 
affirmation in accordance with the provision 
of this section: -There is also no substance 
that the oath taken on 11-6-79 will relate 
back to 11-3-79. It must, therefore, be held 
that the petitioner lawfully assumed the 
office of Pramukh of the Samiti on 11-6-79 
after taking valid oath as a member: of the 
Samiti. The fact that the petitioner was 
tequired to take oath as a member of the 
Samiti as required by S. 71 of the Act has 
been admitted in the counter-affidavit filed 
on behalf of respondents 1 to 3 and has not 
been disputed before us by learned counsel 
for the respondent. Thus the oath taken 
on 11-6-79 will be effective from that date 
and will not relate back to 11-3-79. Mere 


_ de facto functioning will not be lawful as- 


sumption of office of Pramukh as required 
by law which was a condition precedent to 
such an assumption. The result will be 
that no notice of no-confidence motion could 
be made against the petitioner within six 
months of assumption of office as Pramukh 
under sub-section (4) of Section 32 of the 
Act which reads as follows: 

“No notice of a motion. under this sec- 
tion shall be made within six months of as- 
sumption of office by a Pramukh or Up 
Pramukh as- the case’may be.” 


Consequently the notice of no-confidence 
motion dated 27-9-79 (Annexure 1} and the 
notice dated 4-10-79 {Annexure 3) would. be 
premature and no-confidence motion could 
not be passed in pursuance thereof. There- 
fore, both the notices as also the resolution 
(Annexure 4) are hit by S. 32 (4) of the Act 
and are illegal and must be quashed, 

7. Learned counsel on behalf of respon- 
dent No. 4 has relied on two decisions of 
the Supreme Court, namely, K. Kamaraja 
Nadar v. Kunju Thevar (AIR 1958 SC 687) 
and Ch. Subbarao v. Election Tribunal, 
Hyderabad (AIR 1964 SC 1027), In support 
of his submission that the oath taken on 
11-3-79 should be deemed to be sufficient 
compliance ` with the provision of S. 71 of 
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the Act and the provision in this . regard is 
directory and not mandatory. In the first 
case the question for consideration was with 
Tegard to Sec. 117 of the Representation of 
the People Act relating to deposit of secu- 
rity for the cost of an election petition. ‘The 
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sion of the words “true copy” was not fatal 
to the election petition. The above two © 
decisions are of no assistance to learned 

counsel for respondent No. 4 .-na&much as 
Section 71 of the Act -requires clearly to 
state the-capacily in which the oath was 


only lacuna in the deposit was that it was yas -being ` taken, which is vital before ‘assump- 


not stated to be in favour of the. Sscfetary 
to the Election Commission. “Their Lord- 
ships of the Supreme Court held that the 
proyision of S. 117 was directory and not 
mandatory. The essence of the provision 
contained in that section is that the peti- 
tioner should furnish security for the costs 
of the petition and should enclose along 
with the petition a Government Treasury 
receipt showing that a deposit of one thou- 
sand rupees had been made by him either 
in a Government Treasury or in the Reserve 
Bank of India which was at the disposal of 
_the Election Commission to be utilised ‘by it 
in the manner authorised by law and was 
under its control and payable on a proper 
application being made in that behalf to the 
Election Commission or to any person duly 
authorised by it to receive the same, be he 
the Secretary to the Election Commission of 
anyone else. In the instant case there was 
no mention of the office in respect of which 
the oath was taken by the petitioner on 
11-3-79. Such an omission goes to the root 
of the oath itself and it cannot be said to 
be a non-mandatory provision of Section 71 
əf the Act. 


8. In the other case reported in AIR 
1964 SC 1027 the question was of non- 
compliance with the requirements of Sec- 
tion 81 (3) of the Representation of the 
People Act which lays down that every 
election petition shall be accompanied by as 
many copies thereof as there are respon- 
dents mentioned in the petition and one 
more copy for the use of the Election Com- 


tion of the office. The provision of S. 71, 
therefore, in this regard is mandatory and 
not directory. 


9, Another argument advanced by learn- 
ed counsel on behalf of the petitioner as to 
the invalidity of no-confidence motion dated 
7-10-79 may be noted. Learned counsel has 
urged that Rule 3 of the Rules forbids hold- 
ing of any meetings on a holiday. The said 
rule reads as follows: | 

“Every Samiti/Parishad shall meet at 
least once in every two months for the 
transaction of business upon such days not 
being holidays and such hours of the day 
as it may arrange and also at other times 
as often as a meeting is called by the Pra- 
mukh of the Samiti Adhyaksha of the Pari- 
shad.” 

Rule 5 (1) lays down that there should be 
clear ten days’ notice for a meeting and in 
case of urgency a shorter notice can be 
given but at such a meeting items of routine 
business will not be discussed as per R. 5 (2). 
Rule 7 lays down that the Pramukh shall 
call for a special meeting including the meet- 
ing for considering no-confidence motion 
within seven days of the receipt of the re- 
quest in writing signed by not less than one- 
third of the total number of members of the 
Samiti specifying the resolution which it is 
proposed to move and if the Pramukh does 
not call the meeting the Block Development 
Officer or the Secretary shall call the meet- 
ing within three days thereafter. In the in- 
stant case when the first notice was given to 
the petitioner on 28-9-79 he ordered it to be 


mission and every such copy shall be attest- placed on 8-10-79 as from 28th September 
ed by the petitioner under his own signa- to 7th Oct, 1979, there were holidays. In 
ture to be a true copy of the petition. The the meantime a special notice was given by 
election petition that was filed was type- respondent No. 2 on 4-10-79 fixing the meet- 
written and the copies which accompanied ing on 7-10-79 which was a holiday. It was 
the petition were carbon copies of the type- hit by R, 3 as no such. meeting could be 
script. The copies bore two signatures in held on a holiday. The rules have been 
original of the election petitioner authenticat- framed under Sec. 75 of the Act for carry- 
ing both the contents of the petition as well ing out the purposes of the Act and it re- 
as the verification thereof. In the copies of quires to be laid before each House of the 
the petitioner, however, did not insert the Legislature for a total period of 15 days. 
words “true copy” before or above his The rules thus being statutory fules have 
signature. Yhe High Court rejected the the same force as the provisions of the Act. 
election petition. Whe Supreme Court revers- Rule 3 being a complete embargo on a 
ing the decision of the High Court held meeting being held on a holiday, the meet- 
that there was substantial compliance with ing held on 7th Oct, 1979, was against the 
the requirement of S. 81 (3) and mere omis- express provision of R. 3. It is somewhat 
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surprising as to how a_ responsible officer 
like respondent No. 2, the Prakhand Vikash 
~Padadhikari, who is expected to be aware 
of the provisions of the Act and the Rules, 
could overlook this. provision of law and 
call a meeting on a holiday. -The assertion 


of the petitioner in para 15 of the petition 


that no such meeting could be called has 
not been clearly controverted in para 14 of 
the counter-affidavit filed on behalf of re- 
spondents 1 to 3 ag to how the meeting 
could be held on a Sunday. All that is 
stated is that the statement in para 15 is not 
correct in view of the provisions of the 
Conduct Rules. Learned counsel on behalf 
of the petitioner has also urged that in 
order to forestall the order. that might be 
passed by the petitioner on the 8th Oct., 
1979, that the meeting was called on the 
7th Oct., 1979, which was a Sunday, to help 
respondent No. 4, who is samdhi of respon- 
dent No. 1. It is needless to go into this 
question for deciding this case. It is also 
not necessary to go into the question raised 
by learned counsel for the petitioner that 
there was no service of notice of no-confi- 
dence on many of the members. ; 
10. In the result, this application is al- 
lowed and the resolution as contained in 
Annexure 4 is quashed. In the circum- 
stances, there will be no order as to costs. 
M. P. SINGH, J.:— | fully agree. 

Application allowed. 
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CHAUDHARY SIA SARAN SINHA, J. 
Smt. Subodh Bala Ghosh and others, 
Appellants v. Haicum Singh and another, 
Respondents. 

A. F. A. D. No. 617 of 1978, D/- 17-12- 
1980.* 

Civil P. C, (5 of 1908), O. 6, R 17 — 
Amendment of pleadings Eviction suit 
decreed — Appeal against — Amendment of 
written statement incorporating plea of 
adjustment of excess rent sought by tenant 
long after filing appeal —- Amendment can- 
not be allowed. (Bihar Buildings (Lease, 
Rent and Eviction) Control Act (3 of 1947), 
S. 8 (2)). 

In the instant case eviction suit was filed 
on ground of default in payment of rent by 
tenant. The tenant was adjudged defaulter 
and the suit was decreed. Appeal was filed 


— 


prama r AAAA 
*Against decision of Paras Nath Sinha, Sub 
J., Purnea, D/- 28-8-1978. 
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by the tenant and long after-the filing of 
appeal the tenant sought amendment of his 
written statement so as to incorporate a 
new plea that the rent was illegally enhanc- 
ed by the landlord and as such he was en- 
titled to an adjustment of excess of rent so 
paid towards the arrears of rent. 
allowed 
at such a late stage. aa (Para 6) 
If the tenant wanted discharge of his 
obligation to pay rent in a way ` other than 
agreed between him and the landlord, he - 
was duty bound to intimate his intention to . 
his landlord and to demand from him re- 
fund of the excess rent or adjustment. When 
he has failed to do so before he was adjudg- 
ed defaulter he cannot be allowed to raise 
the plea of adjustment of excess rent in ap- 
pellate stage by seeking amendment of his 
written statement. Case law discussed. 


(Para 6) 
Cases Referred : Chronological Paras 
AIR 1979 Pat 159 4 
AIR 1976 SC 2358 8 
AIR 1976 Pat 195: 1975 BBCJ 494- 4 
AIR 1973 SC 2110 3, 8 


Vinod Kumar Kunth and N. K. Jaiswal, 
for Appellants; A. S. Ishmaili, for Respon- 
dents. 

JUDGMENT :— This is a plaintiffs se- 
cond appeal against the judgment of reversal 
passed .by the learned Subordinate Judge, 
Purnea, in an appeal arising out of a suit 
for eviction and arrears of rent filed by the 
plaintiffs-appellanis against the respondents. 
There is a holding bearing No. 11 in Ward 


No. 5 of the Purnea Municipality, Dr. 
Purna Chandra Ghosh (since dead) was 
owner of this holding. Appellants are the 
beirs of Dr. Purna Chandra Ghosh and 


they were substituted in his place after his 
death. 


2. The original plaintiff, Dr. Purna 
Chandra Ghosh, alleged that four or five 
years back, he had let out the said holding 
to defendant No. 1 MHaicum Singh ona 
monthly rental of Rs. 60/-. Haicum Singh 
defaulted in payment of rent for the period 
from April, 1971 to April, 1972, and, thus, 
made himself a defaulter. The original 
plaintiff Dr. Purna Chandra Ghosh, required 
the suit premises ‘for his own use and oc- 
cupation’.. The further allegation in the 
plaint was that against the terms of tenancy, 
Haicum Singh sublet this holding to Md. 
Quasim, defendant second party. On these 
allegations, the plaintiff prayed for a decree 
for eviction and for payment of arrears of 
rent. The two defendants contested the suit 
challenging the averments made in the 


i 
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plaint. While admitting: that the rental was 


at the rate of Rs. 60/- per month, defendant - 


first party alleged that there was no arrear 
„as he had paid up all the rents, though he 
was not granted any receipt. On a’ con- 
sideration of the evidence, the trial Court 
held that defendant first party Haicum Singh 
was a defaulter and the mischief of Sec- 
tion 11 (1) (d) of the Bihar Buildings (Lease, 
Rent and Eviction} Control Act, 1947 
(hereinafter to be referred to as ‘the Act’) 
was attracted. In spite of the original plain- 
tiff, Dr, Purna Chandra Ghosh, having died 
during the pendency of the suit, the trial 
Court further found that there was personal 
necessity too which entitled the plaintiffs to 
a decree for eviction. The plaintiffs- were 
also held entitled to the arrears of rent as 
claimed in the plaint though the story of 
subletting set up by them was not found 
proved. The result was that the trial Court 
decreed the suit for eviction as also for ar- 
rears of rent by judgment dated 30-4-1976. 


3. Defendant Ist party took up the matter 
in appeal, which was filed on 8-6-1976. 
Although no such plea was taken in the 
written statement. filed by Haicum Singh, at 
a considerably late stage on 4-7-1978, he 
filed a petition for amendment of the writ- 
ten statement alleging that initially the rent 
fixed for the holding was Rs. 50/- per 
month, which tenancy was created on 16-5- 
1962. Subsequently, the plaintiff enhanced 
this rent illegally to Rs. 60/- per month and 
this entitled him to the adjustment of the 
excess amount ‘towards the arrears of rent, 
if any’. The amendment was opposed by 
the plaintiffs. But without any reasoned 
‘order, the lower appellate Court allowed 
this amendment on 5-7-1978 without allow- 
ing any opportunity to the plaintiffs to lead 
evidence regarding the same. The lower 
appellate Court found that defendant ist 
party had paid rent to the plaintiffs only 
up to March, 1971 and, thus, it accepted 
impliedly the case of the plaintiffs regarding 
rent not having been paid from April, 1971 
to April, 1972. The lower appellate Court, 
however, found that the rent had - illegally 
been enhanced to Rs. 60/- per month from 
Rs. 50/- per month, and the plaintiffs having 
realised Rs. 830/- in excess from Haicum 
Singh during the period from May, 1964 
_ to March, 1971, the latter was entitled to 
adjust the same towards the future rent and 
in that view of the matter, it held that 
Haicum Singh was not a defaulter. Relying 
on a decision of the Supreme Court in Smt. 
Phool Rani v. Naubat Rai Ahluwalia (AIR 
1973 SC 2110), the lower appellate Court 
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held that after the death of the. original 
plaintiff, the substituted plaintiffs cannot be ` 
said to have personal necessity. The story 
of subletting was also not accepted by the 
lower appellate Court. On these findings, 
the lower appellate Court set aside the judg- 
ment of the trial Court and dismissed the 
plaintiffs suit, and. this is how the plaintiffs 
have taken up this matier to this Court in 
the instant second appeal. 


4. Relying on two decisions of this Court, - 


One a single Bench and the other a Division - 


Bench reported in Raghunandan Prasad v. 
Deonarain Singh (1975 BBC] 494): (AIR 
1976 Pat 195) and Bishwanath Balkrishna v. 
Smt. Rampeyari Devi (AIR 1979 Pat 159), 
respectively, the submission of the learned 
counsel for the appellants was that the 
lower appellate Court wrongly held that 
Haicum Singh was not a defaulter. In the 
case of Raghunandan Prasad (supra), it was 
held that if the option of adjustment has 
not been exercised by the tenant, it will be 
futile for him to urge that merely because 
some excess to which he is entitled either for 
a refund or adjustment, is lying in the 
hands of the landlord, he will be immune 
from payment of the rent and future rent. 
In this case, the defence taken in the written 
statement itself was that although the. tenant 
Was paying rent at the rate of Rs. 20/- per 
month, rent legally payable was Rs. 14/- and 
odd, which was the rent as fixed by the 
House Controller and, therefore, the pay- 
ment made in. excess of the fair rent fixed 
up to the relevant month was adjustable to 
the rent payable in future, and, as such, he 
was not a defaulter. This plea was nega- 
tived by his Lordship. In the case of Bishwa- 
nath Balkrishna v. Smt. Rampeyari Devi 
(supra), the tenant communicated his inten- 
tion to the landlord to adjust the excess rent 
paid in case the same was not refunded to 
him but went on paying the rent in spite of 
service of notice. It was held that the 
tenant would be deemed to have waived his 
right of adjustment of the rent paid in ex- 
cess and consequently, when he stopped 


paying rent after having paid it for some 
months after communicating his intention 


for payment of rent, he could not raise the 
plea, without anything more on his part, of 
adjustment of rent as a defence to the suit. 
Their Lordships of the Division Bench held 
that the tenant had a right till the last 
moment to have the rent for future months 
adjusted subject, of course, to the law of 
limitation. But, the intention to adjust had 
either to be communicated to the landlord 
or had to be capable of being inferred by 
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the landlord by the surrounding circum- 
stances before he had become a defaulter 
within the meaning of Section 11 of the 
Act. Learned counsel submitted that the 
decision in-the case of Raghunandan Prasad 
v. Deonarain Singh (supra) did not lay down 
correct proposition of law. But, no cogent 
reasoning has been advanced in support of 
this contention. I, therefore, do not find 
any merit in the same. 

5. Section 8 (2) of the Act. states, inter 
alia, that when the fair rent of a building 
has been determined or re-determined, any 
sum in excess or short of. such fair rent 
paid, whether before or after the date ap- 
pointed by the Controller under sub-sec, (3), 
in respect of occupation for any period after 
such date shall, in case of excess, be refund- 
ed to the person by whom it was paid or 
at the option of stich person be otherwise 
adjusted and, in case of shortage, be realis- 
ed by the landlord as arrears of rent from 
the tenant. In the instant case, the plaintiff 
came With a cut and dried case that Haicum 
Singh was inducted as a tenant in the 
demised premises on a monthly rental of 
Rs. 60/-. This assertion in para 3 of the 
plaint was admitted by Haicum Singh in 
para 8 of the written statement. It was not 


at all averred in the written statement that 


the initial rent was Rs. 50/- and that it had 
been illegally enhanced to Rs. 60/- per month. 
There was also no averment in the written 
statement as filed initially about the inten- 
tion of defendant for adjustment of the ex- 
cess rent paid. The parties fought this case 
on this clear-cut stand, the definite case of 
Haicum Singh further being that the rent 
had been paid at the rate of Rs. 60/- per 
month and that there was no arrears. It 
was only on 4-7-1978 before the lower ap- 
pellate Court that Haicum Singh came with 
a prayer for amendment ofthe written state- 
ment wherein he claimed to be entitled to 
an adjustment of excess rent paid towards 
arrears of rent, if any, the further averment 
set out in the amendment petition being that 
the excess of Rs, 10/- per month was. to be 
calculated on the rental for the period from 
16-5-1962 to May, 1964. This amendment, 
as stated above, was allowed by the lower 
appellate Court, 

6. Section 8 (2) of the Act deals with 
air rent fixed by the Controller, In the 
instant case, I am not concerned with the 
fair rent fixed by the Controller but with 





plaintiff alleged in the suit acceptance of 
greement as to the mode of payment. of 
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rent. If, therefore, the defendant Haicum,. 
Singh wanted discharge of his obligation in 
the way other than that agreed upon, he 
was duty-bound to intimate his intention top, 
the plaintiff and to demand from him refund! ` 
or adjustment. Haicum Singh did not do 
so till he made himself liable as a defaulter. 
He'did not do so till the filing of the written 
statement or even till the conclusion of the 
suit in the trial Court. He slept over the 
matter for long even in the lower appellate 
Court and came forward with fhe amend- 
ment only on 4-7-1978 when the plaintiff 
had no opportunity to. meet the new case 
set up by the defendant. The lower appel- 
late Court, therefore, acted quite illegally in 
allowing the amendment and in holding that 
Haicum Singh was not a defaulter. 


7. Rent for the period from April, 1971 
to April, 1972 being due from Haicum. 
Singh, he is held to be a defaulter so as to 
attract the mischief of S. 11 (1) (d) of the 
Act. This will itself entitle the plaintiff toa 
decree for eviction. 

8. Coming to the question of’ personal 
necessity, the submission of the learned 
counsel for the appellant was that the deci- 
sion in Phool Rani v. Naubat Rai Ahluwalia 
(AIR 1973 SC 2110) (supra), stands over- 
ruled by another subsequent decision report- 
ed in the case of Shantilal Thakordas v. 
Chimanlal Mangallal’ Telwala (AIR 1976 
SC 2358). In view of my findings on the 
question of default, I do not consider it ne- 
cessary to decide in the instant case as to 
whether in spite of the death of Dr. Purna 
Chandra Ghosh, the plaintiff could - claim 
eviction on the ground of personal neces- 
sity. No other contention was raised before , 
this Court. 


9, The result is that the appeal succeeds, 
the judgment and decree of the lower appel- 


late Court are set aside. The plaintiffs suit 


for eviction is decreed. Defendant No. 1 is 
directed to deliver possession of the suit pre- 
mises to the plaintiff within a period of six 
months from the date of this order, failing 
which the plaintiffs shall be entitled to take 
possession in accordance with law. The 
plaintiffs are also held entitled to a decree 
for rent at the rate of Rs. 60/- per month 
from April, 1971 to April, 1972 from Haicum 
Singh, the defendant No. 1 with the modi- 
fication, as stated above, the judgment and. 
decree of the trial Court is affirmed. In the. 
facts and circumstances of this case, there 
shall be no order for costs either of the 
first appeal or this second appeal. 

Appeal allowed. 
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HARILAL AGRAWAL, J. 
Managing Committee -of Shree Ganesh 
- Adarsh Sanskrit High School, Bakhtiarpur, 
Petitioner v. State of Bihar and - others, Re- 
spondents, 

Civil Writ Jurn. Case No. 2352 of 1980, 
D/- 5-12-1980. 

Bihar Secondary Education Board Act 
(25 of 1976), Ss. 54,55 Prospective re- 
signation by Secretary of Managing Com- 
mittee of School —- Absence of legal or 
contractual provisions as to consideration of 
letter of resignation or its subsequent with- 
drawal — Secretary can withdraw it before 
it becomes effective — Resignation — Ac 
ceptance of — When becomes effective. 
(Contract Act (1872), Ss. 4, 5). 

Where the Secretary of the Managing 


Committee of a School offered to resign. 


from his office and asked the Managing 
Committee to accept his resignation by con- 
vening an early meeting, but subsequently 
withdrew his resignation before it became 
effective, it was beld that in absence of any 
legal or contractual provisions as to con- 
sideration of letter of resignation or its sub- 
sequent withdrawal the Secretary was com- 
petent to revoke his letter of resignation be- 
fore its acceplance, by the Managing Com- 
mittee was complete as against him. AIR 
1956 Pat 367, Dist.; AIR 1978 SC 694, Foll 
(Para 5) 

Acceptance of resignation becomes effec- 
tive as against the resigner when it is putin 
course of transmission to him so as to be 
out of the power of the acceptor. . 
(Para 5) 


Cases Referred: 


AIR 1978 SC 694: 1978 Lab IC 660 4 


AIR 1956 Pat 367 4: 


Shilesh Chandra Mishra, Gajendra Kumar 
Jha, Ramesh Jha and Shyam Sunder Sinha 
‘Shyam’, for Petitioner; Ram Chandra Jha, 
Jr. Counsel to Govt. Advocate, for Respon- 
dents. 


ORDER :— The petitioner, namely, the 
Managing Committee of Shree Ganesh 
Adarsh Sanskrit High School; Bakhtiarpur, 
has filed this writ application challenging the 
vires and the correctness of the order of re- 
spondent No. 3, the Assistant Director of 
, Education (Sanskrit), dated 12-9-1980, com- 
tained in hig letter, a copy of which is An- 
nexure 3. Under that letter respondent 
No. 3 intimated the Vice-President of the 
Managing Committee of the School in ques- 
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tion that Dr. Parmanand, who was implead- 
ed as respondent No. 4 in the writ applica- 
tion, would continue as the Secretary of the 


Managing Committee until a decision was 


taken by the State Government regarding 
the re-constitution of the Managing Com- 
mittee, 

2. The relevant facts, briefly stated, are 
that respondent No. 4 offered to resign from 
the office of the Secretary of the Managing 
Committee by his letter dated 9-7-80 (An 
nexute 2) addressed to the Secretary as well 
as the Headmaster of the School. He state. 
ed in the letter of resignation that he was 
resigning of his own free-will and the- resig- 
nation may be accepted by convening an 
early meeting of the Managing Committee. 
A copy of this letter was also forwarded by 
him to respondent No. 3. Undisputedly, a 
meeting of the Managing Committee was 
convened on 11-8-1980 and the letter of re- 
signation of respondent No. 4 was accepted. 
The Vice-President of the Managing Com- 
mittee sent a communication of the above 
resolution of the Managing Committee to 
respondent No. 3 by his letter dated 18-8- 
1980 and it isin reply to this communication 
that respondent No. 3 has informed the Vice- 
President under the impugned annexure that 
respondent No. 4 would continue as the Se- 
cretary of the Committee, as already said 
earlier. 

It has been stated in the counter-affidavit 
filed on behalf of respondents 1 to 3 in sup- 
port of the impugned order that the Manag- 
ing Committee in its meeting held on 11-8- 
1980, did not consider the letter of with- 
drawal of his resignation issued by respon- 
dent No. 4 and, therefore, the resolution 
adopted at this meeting was illegal. 


3. The petitioner has challenged this 
order on the ground that once the letter of 
resignation was tendered by respondent 
No. 4, he had no right to withdraw the same 
and in any view of the matter, when once 
it was accepted rightly or wrongly, then re-. 
spondent No. 3 had no right to issue any 
direction in the matter. 


4 Along with the counter-affidavit a 
copy of the letter of withdrawal of the re- 
signation by respondent No. 4, dated 9-8- 
1980,. has been filed as Annexure A. In the 
rejoinder which was filed during the course 
of the hearing on behalf of the petitioner a 
stand was taken that Annex. A itself was 
manipulated and was never received by the 
addressee, namely, the Vice-President, be- 
fore the meeting which was held on the 
11th of August, 1980. Nothing positive has. 
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been- shown to me in this regard but I was 
-asked to take! this view on the ground that 
“had it been a fact then certainly respondent 
No. 4 who, -notwithstanding his resignation, 


-© continued to be a’ member of the Managing 


. Committee and the notice of the meeting 
“having also been served on him, was. ex- 
pected: to attend the same and object to the 
acceptance of the resignation on the ground 
that it had already been withdrawn. It is 
_hot possible to come to this conclusion on 
- this argument which is partly based on con- 
jectures. Learned counsel for the parties 
also argued at some length as to whether 
respondent No, 4 had got any right to with- 
..draw the letter of resignation and, if so, 
what would be its consequences. Some. au- 
_thorities were also cited. 


: On behalf of the petitioner reliance: was 
placed-on the case of Sukhdeo Narayan v. 
Municipal Commissioner of Arrah (AIR 
1956 Pat 367), which was a case under the 
Bihar and Orissa Municipal Act where a 
Chairman of a Municipality who had re- 
signed, had subsequently unequivocally with- 
drawn the same before the resignation was 
considered at a meeting. In view of the 
various provisions contained in S. 33 (4) of 
the Municipal Act it was held by this Court 
that after resignation the only matter that 
` the. law required- was that it should- be ac- 
-cepted by the Commissioners under sub-sec- 
tion (4) of S. 33 and that the withdrawal of 
_the resignation had no effect in law. This 
authority is obviously based on the provi- 
sions contained under the Municipal Act 
and is, therefore, not on the point as un- 
disputedly in this case, there. is no provision 
to govern the resignation. of any member of 
the Committee or the mode of its acceptance 
or the like. 


Reference may, however, be usefully made ` 


to the case of Union of India v. Gopal 
Chandra Misra (AIR 1978 SC 694) where 
' in para 51 it was observed “that the general 
principle is that in the absence of a legal, 
‘contractual or constitutional bar, a ‘prospec- 
tive? resignation can be withdrawn at any 
time before it becomes effective, and it be- 
comes effective when it operated to termi- 
nate the employment or the office-tenure of 
the resigner. This general rule was held 
to be equally applicable to Government ser- 
vants and constitutional functionaries and it 
was very categorically observed that “in the 
case of a Government servant or functionary 
who cannot, under the conditions. of ‘his 
service/or office; by his ‘own - unilateral act 
of tendering: resignation, give” up’ his -serVice/ 


or office, normally, the tender of- resignation. 
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becomes’ effective’ and his service/or office- 
tenure terminated, when it is accepted by the 
competent authority.” i 


- § It is apparent from the ‘facts - of 
that 
there is a complete absence of any legal o 
contractual provision operating the consid- 
eration of letter of resignation or its subse- 
quent withdrawal.. It is also apparent from 
the letter of resignation itself. that respon- 
dent No. 4 intended his resignation to make 
it prospective in the sense that he wanted 
it to be accepted by the Committee and, 
therefore, it was not intended io become 
effective on the date of tendering the letter 
of resignation, i.e., 9th of July, 1980. I am, 
therefore, inclined to take the view that it 
could be withdrawn by respondent No. 4 be- 
fore it became effective. 


As to when the acceptance of the Tesig- ` 
nation could become effective, I may refer to 
Section 5 of the Indian’ Contract Act which 
provides that a proposal may be revoked at 
any time before the communication of its 
acceptance is complete as against the pro- 
poser, and as provided under Section 4, the 
communication of the acceptance of the 
proposal is complete as against the proposer 
when it is put in course of transmission to 
him so as to be out of the power of the ac- 
ceptor, This fact is also clear from tbe 
illustration to S. 5. L. therefore, feel in- 
clined to take the view that respondent No. 4 
was competent to revoke his letter of resig 
nation before its acceptance was complete 
in the sense, as against him, and certainly 
it was not so until 11-8- 1980, when he had 
already withdrawn his letter of resignation 
by the letter (Annex. A), 1 would 
ingly hold that the resolution of the Manag- 
ing Committee accepting the resignation of 
respondent No. 4 in its meeting held on 
11-8-1980, was invalid. 


6. Mr. Mishra has also raised a point 
that either under the Education Code or the 
Bihar Rajya Arajakiya Sanskrit Vidyalay 
Prabandha Samiti Rules, 1978, respondent 
No. 3 had no authority to issue any direc 
tion as contained under Annx. 3. Learned 
counsel appearing for the official respondents 
could not point out any provision under 
which it could be said that respondent No. 3 
had any authority or any manner of con- 
trol over the affairs of the Managing Com- , 
mittee and could examine the validity or i 
otherwise of any action of the Managing 
Committee. However, I find from Annex. 3 
itself as well as from Cl. (cha) of R. 4 of 


‘the aforesaid Rules that the old. Managing 


Committees were to ‘function ..only”. until a 


È 
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Committee was not- constituted for any ~ 


- echool, The rule also fixed a time limit of 
six months by which the - life of the old 
Managing Committee could be extended 
after coming into force of the Rules, ap 
parently with an intention that within the 
period of six months the State machinery 
would be in a position to get the new 
Managing Committee or Ad hoc Committea 
established in the schools. No action has 
been taken in this regard, and as I am in- 


formed, no Committee has been established © 


in any of the schools which are governed 
by these rules. It would, therefore, be a 
high time for the respondent authorities to 
rise from. their slumber and act under the 
mandate that was given by the Rules in re- 
gard to the establishment of new Managing 
Committees. In order to see that the re 
spondents do act, I will fix a period of 
three months from today for constituting s 
regulan Managing Committee in the school 
in question. I accordingly direct respondents 
Nos. 1 to 3 to see that the Managing Com- 
mittes op at least an Ad hoc Managing 
Committee is constituted within the afore- 
said period of three months for the school 
in question. l 

7. Fop tho reasons discussed above, I do 
not find any merit in this application and 
would accordingly dismiss the same, subject, 
however, to the direction given above, but 
without any ordew as to costs. 


pe Application dismissed. 
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HARI LAL AGRAWAL, J. 

Smt. Sunania Devi. and another, Peti- 
tionera v. Additional Member, Board of 
Revenue, Paina and others, Respondents. 

Civil Writ Jorn. Case No. 3923 of i778, 
D/- 25-9-1980. 

(A) Bikar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 16 (3) — Bihar 
Consolidation of Holdings and Prevention 
of Fragmentation Act (22 of 1956), S. 4 (c) 
last Proviso (added by Bihar Act 27 of 
1975) — Proceedings for pre-emption under 
S. 16 (3) — Section 4 (c) has no application 
in view of its last Proviso. (Para 2) 
_ @®) Bikar Land Reforms (Fixation - of 
` Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 16 (3) — Bihar 
Consolidation of Holdings and Prevention 
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of Fragmentation Act (22 of 1956), 8. 5, 
S. 39 and S. 4 (c) last Proviso (added by 
Bihar Act 27 of 1975) — Section S of Con- 
solidation Act does not abrogate right of 
Collector under S. 16 (3) of Celling Act to 
make order of transfer in favour of ' pre- 
emptor. 

There is no apparent conflict between S. 5 
of Consolidation Act and S. 16 (3) of Ceil- 
ing Act, rather the principle behind Sec- 
tion 16 (3) is to consolidate the scheme of 
the Consolidation Act, that is, to avoid 
fragmentation of a holding even after the 
consolidation work is over and completed 
by conferring a legal right in an adjacent 
raiyat or co-sharer of the land to get it- 
transferred in his favour from a third per- 
son or an outsider for maintaining the com- 
pactness of the block. The last Proviso 
added to S. 4 (c) by the Bihar Act 27 of 
1975 also lends support to such a construc- 
tion. The provisions of S., 3 of the Con- 
solidation. Act do not abrogate the right of 
the Collector under S. 16 (3) of the Ceiling 
Act to make an order of transfer in favour 
of the pre-emptor. However, a transfer 
made in favour of a preemptor in pursu- 
ance of an order under S. 16 (3) would be 
subject to the scheme of consolidation if the 
consolidation work happens to be going on 
in the area, AIR 1977 SC 265, Ref. 

| (Paras 5, 6) 

Cases Referred: Curònological Paras 
AIR 1977 SC 265 5 
(1842) 49 ER 700: 11 LJ Ch 351: G Jur 496, 
Dean, etc. of Ely. v. Blisa 5 


- §. C. Ghose and Ram Chandra Thakur, 


- for Petitioners; Mani Lal, Standing Coun- 


sel No, 4 and Md. Shahjahen Ali, Jr. Coun- 
sel to Standing Counsel No. 4, for Respon- 
dents. | 

ORDER :— This. application arises out of 
a proceeding initiated by respondent No. 4 
under Sec. 16 (3) of the Bihar Land Re- 
forms (Fixation of Ceiling Area and Acqui ` 
sition of Surplus Land) Act, 1961 (herein- 
after referred to as ‘the Ceiling Act’). 

2. The relevant facts are as follows: On 
26-8-1974, one Md. Idris (respondent No. 5) 
executed a sale deed În favour of petitioner- 
No. 1 with respect to certain lands measur- 


‘ing 1.50 acres situated in Mouza Shahpur 


in the District of Katihar, for a sum of 
Rs. 3,500/-. Thereupon Hari Prasad Singh 
(respondent No. 4) filed an application for 
pre-emption on the ground that he was an 
adjacent raiyat of the vended plots. One of 
by the petitioners 





274 Pat. >: - 
was that, in view of the provisions contain- 
ed in S. 4 (c) of the Bihar Consolidation of 
Holdings and Prevention of Fragmentation 
Act, 1956 (hereinafter referred ito as ‘the 
Consolidation Act’), the provisions of the 
Ceiling Act were rendered inoperative. The 
petitioners have authorities and I find that 
before the Board of Revenue it was conced- 
ed on behalf of the petitioners that, in view 
of the last proviso brought in- by Bihar Act 
XXVII of 1975, the provisions of $. 4 (c) 
of.the Consolidation Act would have no 
application to the proceeding under the 
Ceiling Act. The proviso added to Sec- 
tion .4_(c) by this 1975 Act specifically lays 
down. that nothing in this section shall apply 
to any proceedings under ....... the Bihar 
Land Reforms (Fixation of Ceiling Area 
and: Acquisition. of Surplus Land) ‘Act, 1961 
(Act XH: of 1962). 


3. «Faced with this difficulty Mr. S. C. 
Gliose appearing for the petitioners advanc- 
ed àn. argument on the basis of Section 5 of 
- the'Consolidation Act. Section 5 lays down 
that ‘after the: date of publication of prepa- 
ration” of the register of lands and statement 
etc. ‘under: sub-section (1) of Sec. 10: 


“No ‘person, shall transfer any land in the 
notified area ‘by way. of sale, gift, exchange, 
or partition without, the previous sanction 
of the Consolidation’ Officer and- if the sanc- 


tion is `gtaiited, such transfer or partition, as. 


thé ‘case may ‘be’ shall be subject to the rights 
and liabilities attached to the land under the 
echeme ` of consolidation ' prepared with re- 
spect to that area- < t> 


On’ the basis of this.:provision Mr. Ghose 
contended. that: inasmuch: -adat S:- 16 (3) (iii) of 
the Ceiling Act > empowered’ the Collector 
under the- Act by an’: order’ ‘to. direct the 
transferee to convey the land in favour of 
the applicant by,a;".document. of transfer 
within a» period „to -be specified in the order 
e.ri... and, on’ his failure, : to. follow the 
procedure, prescribed inO. 21, R. 34 of the 
Code of Civil Procedure,: such a direction 
for a transfer -in: favour of the pre-emptor 
was in violation of the provisions contained 
in Sec. 5 of the Consolidation Act. In this 
connection he also placed reliance upon 
Section 39, of the Consolidation Act which 
provides that the provisions of this Act are 
to prevail over other Acis notwithstanding 
anything to the contrary contained in any 
other law for the time being in force. In 
view of this non obstante clause, it was 
contended that the direction of the Collector 
under the Ceiling’ ‘Act was in. ‘direct conflict 
with the restrictions contained in Section 5 
of the Consolidation Act and, therefore, in 


Sunania Devi v. Addl. Member, Board of Revenue 


‘be possible without doing 
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a case where the land was subject to a con- 
solidation proceeding no order under Sec- 
tion 16 (3) of the Ceiling Act could be 
passed. 


4. The argument advanced by My. Ghose 
seems to be attractive and, if I may say so, 
ingenious but, giving a deeper thought to 
the provision, I do not find it possible to 
accept the same. The Ceiling Act is a later 
legislation being an Act of 1961. The legis- 
lature, therefore, must be deemed to be 
aware of the provisions contained in Sec. 5 
of the Consolidation Act while enacting the 
provisions of S. 16 (3). The non obstante 
clause contained in Sec. 39 of the Consolida- 
tion Act, referred to earlier, is to make the 
provisions of the Consolidation Act to pre- 
vail over any other Act or law to overeome 
any contrary provision contained therein 
with the sole and dominent purpose to 
achieve the objects of the consolidation 
namely for providing the consolidation of | 
holdings and avoiding fragmentation. 


On reading the scheme of S. 16 (3) of the 
Ceiling Act also it is obvious that the domi- 
nant object underlying the said provision is 
also consolidation of holdings and preven- 
tion of their fragmentation, as by the said 
provision the legislature intended that , if a 
transferee of the land happened to be an 
outsider, then a co-sharer of the land or an 
adjacent raiyat must be allowed to pre-empt 
the transactions so -that fragmentation of 
holdings cam be avoided. The underlying 
intention of the legislature under the provi 
sion for pre-emption, therefore, is the same 
and similar to that as contained in the Con 
solidation Act. The legislature, therefore, 
by providing S. 16 (3) of the Ceiling Act 
did not make any inroad on the provisions 
of the Consolidation Act. Rather, it want- 
ed to achieve the same purpose and object 
as was intended under the Consolidation 
Act and to strengthen the scheme of conso- 
lidation and to prevent fragmentation even 
after the scheme of consolidation was over. 

5. The golden rule of harmonious con- 
struction of a statute is to see the purpose 
behind the enactment and the general rule 
the Courts are to apply is to put that con 
struction which best carries into effect the 
purpose of the statute under consideration. 
Even in a case where two enactments are in: 
consistent, obedience to each of them may 
any violence to 
the other. It was observed by Lord Lang- 
dale, M. R., in the Dean, etc. of Hy. v. 
Bliss (1842-49 ER 700) that if two inconsis- 
tent Acts be passed at different times, the 
last ig to be obeyed, and if obedience cannot 
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be observed without derogating from the 
first, it is the first which must give: way. 
The Supreme Court in the case of Sarwan 
Singh v. Kasturi Lal (AIR 1977 SC 265) 


also took a similar view. Every Act is 


made either for the purpose of making a 
change in the law, or for the purpose of 
better declaring the law, and its operation is 
not to impeded by the mere fact that it 
is inconsistent with some previous enactment. 
For one statute to cancel another they must 
be mutually destructive. Examining, there- 
fore, the provisions of the two Acts under 
consideration, I am of the view that there 


is no apparent conflict between the two pro- 


visions, rather the principle behind - Sec- 
tion 16 (3) of the Ceiling Act is to consoli- 
date the scheme of the Consolidation Act, 
that is, to avoid fragmentation of a holding 
even after the consolidation work in over 
and completed by conferring a legal right 
in an adjacent raiyat or a co-sharer of the 


land to get it transferred in bis favour from: 


a third person or an outsider for maintain- 
ing the compactness of the block. The pro- 
viso added to S. 4 (c) by the amending Con- 


solidation Act alse lends support to such a. 


construction. 


6. For the reasons discussed above, I 
ust reject the argument advanced by Mr. 


Ghose and hold that the provisions of S. 5- 


of the Consolidation Act do not abrogate 
the right of the Collector under S. 16 (3) of 
the Ceiling Act to make an order of trans- 
fer in favour of the pre-emptor. However, 
a transfer made in favour of a pre-emptor 
in pursuance of an order under S. 16 (3) of 
the Ceiling Act would be subject to the 
scheme of consolidation if the consolidation 
work happens to be going on in the area. 
Accordingly this application fails and itis 
hereby dismissed but in the circumstances Í 
shall make no ordez as to costs, 


Applieation dismissed, 
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CHAUDHARY SIA SARAN SINHA, J. 
Baidya Nath Prasad, Appellant v. 

Ramji Prasad Gupta, Respondent, 
A. F, D. No 604 of 1979, D/- 11-5- 
1981.” 


(A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Sec. 2 
— Second Appeal by landlord — Dis- 


_*From decision of P, N, Shukla, 2nd Addl. 
' Sub, J., Chapra, D/- 31-7-1979. 
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missal of Eviction Suit on the ground 
that suit is bad for defect of parties — 
Validity of. (Evidence Act (1872), S. 116). . 


In a case where the kerayanama was ` 
executed in favour of landlord and 
tenant has acknowledged the opposite 
party as the sole landlord of premises 
in dispute, tenant is estopped from chal- 
lenging the position asserted and ackno- 
wledged by him. The tenant cannot 


‘claim that the suit is bad for defect of 


parties on ground that the opposite party 
is not the sole landlord, (Para 8) 


(B) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), See- 
tion 3 —- Landlord taking certain sum as 
payment against security under kera- 
yanama — Agreeing to return it on ter- 
mination of tenancy — Such amount 
cannot be covered by the mischief of S. 3 
of the Act, 


Where certain amount has been taken 


-by landlord as security against the sti- 


pulated amount of rent and he was 
compéllabie to return that amount to 
tenant on termination of tenancy, taking 
of amount cannot come within the mis- 
chief of Section 3, (Para 6) 


(C) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Sec- 
tion 11 —. Registration Act (1908), Sec- 
tion 17 -—— Necessity of — Document 
creating tenancy not registered — Ad- 
missibility in the evidence, ` 


Where the document creating tenancy 
in respect of the suit premises has been 
governed by the Act but the period of 
tenancy (i. e. 11 months) mentioned in 
the kerayanama has not been covered 
by the periods mentioned in the Act 
registration of such document held not 
necessary and it is admissible in the 
evidence, AIR 1956 Patna 305, Followed. 

(Para 12) 

(D) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Sec- 
tion 11 — Suit for eviction — Land- 
lord filing a suit in his capacity as ‘karta’ 
~ Maitainable —. 

Where a suit has been filed, by land- 
Tord in his capacity as a ‘Karta’ in 
Hindu joint family and the tenant has 
acknowledged his right to get the house 
vacated in appropriate circumstances 
the tenant is estopped from denying 
the stipulation made under kerayanama, 
A ‘Karta’ alone can institute a suit for 
eviction as there is no provision to the 
contrary in the Act, i (Para 11} 
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Cases Referred : Chronological Paras 
AIR 1973 Guj 131 (FB) 140 
.AIR 1956 Pat 305 12 


Naseem Ahmad and S. M. Ahmad, for 
Appellant; B. P., Pandey, Ashok Kumar 
Jha and P, K, Mishra, for Respondent, 


JUDGMENT :— This second appeal at 
the. instance of the. plaintiff is directed 
against the judgment of reversal of the 
learned Second Additional Subordinate 
Judge, Chapra, by which the plaintiffs 
suit for eviction, on the ground of ex- 


piry of the period of tenancy, has been - 
dismissed, 


2, There is a House within the Chapra 
Municipality. Undisputedly the defen- 
dant was inducted in this house by the 
plaintiff-appellant Baidya Nath Prasad 
on the execution of a kerayanama by 
the defendant in favour of the plaintiff 
on 15th June, 1970, marked Ext, 1. The 
term of this tenancy was for 11 months, 
which period expired on 14th May, 1971. 
When the defendant did not vacate the 
premises after notice under Section 106 
of the Transfer of Property Act, the in- 
stant suit was filed for- eviction, 


3. The defendant contested the suif 


on the ground, inter alia, that the suit 


was not, maintainable and the defendant 
had taken «a fresh tenancy of the disput- 
ed premises from one Jagarnath Prasad, 
brother of Baidya Nath Prasad, the 
plaintiff, on 20-7-1972 under a kefraya- 
nama marked Ext, A, It appears that 
subsequent to the institution of the sui? 
on 26-7-1971, the defendant had succeed- 
ed in getting a sale deed executed in re 
spect of the said premises from Jagar- 
nath Prasad on 24-7-1972 
civil litigation is pending in which one 
Shanti Devi, sald to be an earlier pur- 
chaser of the suit premises from Jagar- 
nath as alse the present appellant, stand 
arrayed as defendants, 


4, The defence plea did not find favour 
with the triaf court, It, therefore, 
decreed tha suit. The defendant carried 
the matter in appeal. The lower appel- 
[ate court allowed thé appeaf and dis- 
missed the plaintiffs suit mainly on the 
grounds that the suit was bad for defect 
of parties, that Ext. I is an unregistered 


document which was not admissible in 


evidence and that H also stood vitiated 
on account of the provisions of Section 3 
of the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947 (hereinafter 
referred to as ‘the Act,), This is how the 


Ar 
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for which a. 
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plaintiff has come to this Court in second 
appeal, 


5. Two substantial questions of law 
that were formulated by the learned 
single Judge while admitting this second 
appeal may be found in order No. 5, 
dated 18-8-1980. In addition to these- 
points a further point that was canvass- 
ed before this Court was whether the 
finding of the lower appellate court as 
to the suit being bad for defect of par- 


ties, was correct and legal? 


6. Coming to the mischief introduced 
by Section 4 of the Act, in the terms m 
which Ext, ł is couched, it is rather dif- 
ficult to accept the contention of Shri 
Pandey, learned counsel for the respon- 
dent, that the payment of the sum of 


_Rs. 600/- as mentioned in Ext. 1, would 


come within the mischief of that section. 
The provision of law which puts limita- 
tion on the rights of a contracting party 
has to be construed strictly and unless 
a case comes within the four corners of 
the mischief created in that provision, 
the miscnief of such a provision cannot 
be invoked to disentitle the claim of the 
plaintiff if he is otherwise entitled to the 
relief claimed by him in accordance with 
Iaw. Section 3 of the Act provides that 
“it shall not be lawful for any person to 
claim or receive, in consideration of the 
grant, renewal, or continuance of a ten- 
ancy of any building, the payment of 
any premium, salami, fine or any other 
like sum in addition to the rent, or the 
payment of any sum exceeding 1 month’s 
rent of such building as rent in ad- 
vance”. A sum of Rupees 600/- was in- 
deed paid under Ext, 1. It was out and 
out by way of security presumably for 
payment of the rental of Rs, 100/- in 
time as stipulated therein. This amount 
was to be held by the landlord as secu- 
rity and oa determination of the tenancy 
the landlord was compellable under the 
terms thereof to return the amount in- 
tact to the defendant-respondent. It is, 
therefore, difficult to conceive that the 
taking of such amount by way of security 
om such terms and conditions will come 
within the mischief of Section 3 of the 
Act, The Iower appellate court has con- 
strued the provisions of Section 3 wrong- 
ty and the contention of Shri Pandey 
in this regard is negatived, Ext. ? was 
executed by the defendant in favour of 
the plaintiff-appellant, This document 
describes and gives out that the defen- 
dant acknowledged Baidya Nath Prasad 
as the sole landlord of the premises in — 
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question. Ater succeeding in getting the’ 
kerayanama (Ext. A).-executed by Jagar- 
nath, brother of Baidya Nath, and a sale, 
deed with respect .to.the premises in 
question the defendant sought to. ‘go 


back upon the terms of Ext. A and it . 


‘ was contended that since the house be- 
longed both to Baidya Nath and . Jagar- 
nath, the suit was bad for defect of par- 
ties on account of the non-impleading of 
the heirs uf Jagarnath, who is since 
dead, as also on account of the plaintiff- 
appellant alone filing the suit as. a sole 
plaintiff, : 


7. Section 116 of the Evidence Act 
introduces the principle of estoppel 
against tenant. It states that no -tenant 
of immovable property or person, claim- 
ing through such tenant, shall, during 
the continuance of the tenancy, be per- 
mitted to deny that the landlord of such 
tenant had, at the beginning of the ten- 
ancy, a title to such immovable pro- 
perty, and no person who came upon. any 
immovable property by the licence of 
the person in possession thereof, shall.be 
permitted to deny that such person had 
a title to such possession at the time 
when such licence was given, | 


8. Having acknowledged the plaintiff- 
appellant as the sole landlord in Ext. 1, 
the defendant-respondent will now be 
estopped from challenging the position 
asserted and acknowledged by him in 
Ext, 1, The principle of estoppel will, 
therefore, stand as a bar to any such 


lconteation being raised, 


9. There is another aspect also. The 
definition of the term “landlord” in the 


Act, if I may say so, is a sweeping on®. - 


It includes a person who for the time 


. being is receiving or is entitled to re- 


ceive the rent of the building whether 
on his own account or on behalf of an- 


~ other, or an account or on behalf or for 


the benefit of himself and others or as 
an agent, trustee, executor, 
istrator, receiver or guardian or who 
would so receive the rent or he entitled 
to receive the rent, if the building were 
let to a tenant, P. W. 5, the deposing 
plaintiff, deposed that the premises in 
question belonged to his mother and 
brothers as also to him, In view of the 
partition suit instituted by him, referred 
to in his deposition, his brothers will 
not obviously include Jagarnath Prasad. 


In such a situation the suit cannot be — 


held to be bad for defect of parties on 


account of the non-impleading of the. 
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heirs of 3 agarnath Prasad who, as stated 


above, has since died, 


10, -Reiying on a decision of a Full 
Bench of the Gujarat High Court in 
Nanalal: Girdharlal v. Gulamnabi Jamal 
bhai Motorwala (AIR 1973 Guj 131), 


-Shri Pandey -submitted that in view of 


this decision the. suit instituted by tha 
plaintiff owas not maintainable as the 
plaintiff alone, who was a mere co-sharer, 
cannot. file a suit for eviction of the ten- 
ent inducted. The facts of the aforesaid 
Full. Bench decision related to a case un- 
der the Bombay Rents, Hotel and Lodg= 
ing House Rates Control Act and are 
distinguisheble, This decision cannot, 
therefore, come to the rescue of the ra. 
spondent, 


11. In Ext. I the defendant adnak 
ledged the right of the plaintiff-landlord 
to get the house vacated by him in ac 
cordance with law in appropriate circum- 
stances, Having made such stipulation 
in Ext. 1, the defendant cannot be al- 
lowed to resile from that position and 
will be estopped from doing so, Under 
the Hindu Law, a Karta of a joint 
family is entitled to maintain a suit not. 
only on his behalf but on behalf of tha. 
other meinbers of the joint family, Ths : 
instant suit has been instituted by the 
plaintiff in his capacity as Karta. Sub- 
mission of Shri Pandey was that the Act 
in question being a special law, the 
principles of Hindu Law will mot apply. 
Provisions of special law may, in appro- 
priate circumstances, prevail over the 
general law, in case there be any incon- 
sistency. Shri Pandey, however, failed 
to point out to me any provision in the 
Act which may disentitle a Karta of a 
Hindu joint family from instituting a 
suit for eviction based on a contract in 
which the tenant clothes him with such 
a right. This being so, this contention 
is not acceptable to me, í 

12, Coming to the inadmissibility of 
Ext. 1 as held by the lower appellate 


‘Court this document creates a tenancy in}. 


respect of the suit premises governed by 
the Act. The period of the tenancy is 
11 months which is not covered by the 
periods mentioned in the Act, In such 


a situation, such an agreement as Ext, 1 


will not require registration, Shri Ah- 
mad, learnéd counsel for the appellant, 
relied in thys connection on a decision of 
this Court in Om Prakash v. Additional 
Commissioner,’ Patna Division, Patna 
(ATR 1956 Pat 305) in support. of his 
contention, His contention is acceptable; 
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ft is accepted and the finding of the 


fower appeliate court is held to be 
wrong, : 
13. The last submission of Shri Pan- 


dey was that considering the narrow 
scope of this litigation coming up in this 
second appeal, any finding given here in 
or observations made need not affect 
Title Suit No, 121 of 1974 pending in 
the court of Subordinate Judge, First, 
Chapra. This contention has merit and 
it is observed that any finding given or 
observation made in this second appeal 
is not intended to deter the court con- 
cerned from deciding the said title suit 
fn accordance with law, 


14, The result is that this appeal has 
to be allowed and it is accordingly al- 
flowed. The judgment and decree of the 
learned lower appellate court are set 
aside and those of the trial court are 
restored and the plaintiffs suit stands 
decreed, On the facts and in the circum- 
stances of this case there shall be no 
order for costs of this second appeal and 
tha parties shall bear their own costs, 


Appeal allowed. 
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3. K. Agarwala, Appellant v 
Union of India, Respondent, 


A. F. O. O. Nos, 276 and 277 of 1976, 

D/- 31-7-1980.* 
‘Arbitration Act (10 of 1940), S. 2 — 
Arbitration. agreement — Cancellation 
of contract containing arbitration claus® 
— Revival of contract with modification 
only in time clause — On revival of 
contract arbitration agreement is also 
revived, AIR 1959 SC 1362, AIR 1974 
SC 158 and AIR 1974 Delhi 223, Disting. 
(Para 5) 
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J. K. Agarwala v. Union of India 


ALR ` 


Ashwini Kumar Roy, for Appellant; 
Ashwini Kumar Sinha, Sr, Counsel, 


Govt. of India, for Respondent, 


JUDGMENT :— In both these appeals 
under clause (6) of Section 39 of the 
Arbitration Act, 1940, identical question 
of law is involved. The facts are also 
more or less similar. The parties ara 
the same, Hence this common judgment. 

2. Bota these appeals are directed 
against he order of the Court below 
passing decrees in terms of two separate 
Awards made by two different arbi- 
trators. The two appeals arise out of 
two different orders passed on the sam@ 
date, viz., 7th August, 1973, M. A, No. 
276 arises out of Miscellaneous Case No, 
10 of 1969, whereas M. A, No, 277 arises 
out of Misc, Case No, 25 of 1969. 
Both the miscellaneous cases were ini- 
tiated by proceedings under Section 14 
(1) of the Arbitration Act, 1940 (heréin- 
after to be referred to as the Act), and 
Awards of the two arbitrators were filed 
in the two cases in the Court below. The 
respondent Union of India, in both the 
cases, made a prayer in the Court below 
for passing decrees. on the basis of ths 
two Awards. The appellant, who is the 
same in both the appeals, filed objectiop 
resisting the claim of the respondent to. 
have a decree passed in terms of ths 
Awards, 

8. The only question which has been 
raised in these appeals is as to whether, 
on the facts and in the circumstances of 
the case, there was any existing arbi- 
tration agreement between the parties on 
the basis of which the arbitrators in the 
two cases could assume jurisdiction and 
give an Award. The relevant dates re- 
lating to the two cases may first be set 
out for appreciating the question that 
has been raised. On 19th June, 1965, a 
contract was entered into between the 
parties bearing No, CWE/KAT/6, of 1965- 
66 containing an arbitration clause under 
which the appellant was given a contract - 
for constructing certain buildings at 
Katihar. The period stipulated for the 
completion of the works was 4 months 
from the date of the contract, The ap- 
pellant failed to perform his part of tha 
contract within the period of 4 months. 
On 2nd December, 1965, a letter was 
written on behalf of the respondent, the 
relevant portion of which runs as fol- 
lows :— 

“Please therefore take notice that un- 
der the powers vested in me in terms of 
condition 54 of General Conditions of 
Contract, LAFW-2249 forming part of 
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your contract, I, as Accepting Officer, 
hereby cancel the contract without pre- 
judice to any other right and remedy 
which shall have accrued or shall accrue 
hereafter te the Government, 

The work will now be got completed 
through another agency at your risk and 
COS E a 


On receipt of this letter, the appellant 
wrote to the respondent by a letter dated 
Tth January, 1966, not to cancel the con- 
tract. It will be useful to reproduce the 
relevant portion of the letter dated 7th 
January, 1966, written by the appellant: 

“In view of above it may be appreci- 
ated that J have already incurred heavy 
expenditure for procurement of above 
stores and if at this stage my contract 
is cancelled I, shall be put to undue 
hardship and will have to incur a great 
loss. 


Thus I am requesting you not to can- 
cel the contract and allow me to start 
the work. I assure you that I shall com- 
plete the work within three months from 
the date I am allowed to start the 
work.” 


This letter -of the 7th January, 1966, was 
followed by another letter dated 22nd 
January, 1966, written .by the appellant 
to the respondent, the relevant portion 
of which reads thus :— 

‘In continuation to my letter No. JK/ 
11 of 66 dated 7 January, 1966, I beg 
to state that I have collected some more 
materials than what (?) stated in my 
above quoted letter and I assure you 
that I will be able to complete the job 
within 3 months, 

I will execute the work under full 
penalty-and as per terms and conditions 
of IAFW-2249. In view of the above it 
is requested to please review the case 
and give me a chance to execute the 
work,” 


After these repeated requests made by 
the appellant for not cancelling the ori- 
ginal contract but for extending the 
period of work by three months from 
the date that he was allowed to resume 
the work, the respondent ultimately 
wrote back to the appellant on 7-2-1966 
saying — | . 

“In view of the specifie undertaking 
how given by you in your above quoted 
letters that you would complete the 
work mentioned above within 3 months 
and also of your expressed willingness to 
to execute this work under the 
full penalty of compensation already ac- 
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crued to the Government on account of 
your failure to complete the work with- 
in the original date of completion........ ° 
you are hereby authorised to resume 
work under this contract from the date 
of receipt of this letter. This HQrs 
letter No, $251/41/E8 dated 2 December, 
1965 is also hereby cancelled,” 


The’ only difference between the pieces 
of correspendence in the two appeals is 
that in M. A. No..276 the contract was 
first. repudiated on 1-12-1965, whereas 
the date of initial cancellation of the 
contract by the respondent in M, A, No, 
277 was 2nd December, 1965, 


4, The net result of these pieces of 
correspondence is, in my view, only this. 
By the letter dated 1-12-1965 in one case 
and by the letter dated 2-12-1965 in an- 
other, the original contract was cancell- 
ed by the respondent unilaterally in both 
the cases, Two letters were written by 
the appellant, one dated 7-1-1966 and 
the other dated 22-1-1966, by which the 
appellant requested that the contract 
should not be cancelled on sympathetic 
grounds and all that he requested for 
was that three months’ time should be 
given to him for completing his part of 
the contract. In both the cases, by letter 
dated 7th February, 1966, the respondent 
at the request of the appellant cancelled 
the letter of cancellation itself, thereby 
reviving the original -contract with only 
this modification that the time for exe-: 
cution of the contract on the part of the 
appellant was extended by three months 
from the date of resumption by him in 
each of the cases, 


5. -As I have already indicated earlier, 
the only question which has been raised 
in these two appeals by Shri Ashwini 
Kumar Roy, learned counsel for the ap- 
pellant, is that when the original con- 
tract was once repudiated or cancelled 
unilaterally by the respondent, in one 
case on 1-12-1965 and in the other on 
2-12-1965, whether the cancellation of 
this revocation of contrach by letter 
dated 7th February, 1966, did not revive 
the arbitration agreement contained in 
the origina! contract. It is worthwhile. 
in passing to mention that before the 
arbitrators both the respondent as well 
as the appellant made claims and 
counter-claims arising out of the con- 
tract as they originally stood, and in the 
Award out of which M. A, 276 arises a 
sum of Rs. 500/- was even awarded to 
the appellant out of his counter-claim of 
Rs, 40,319/-. and in the. Award out of 
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which M. A. 277 arises no sum was 
awarded to the appellant although he 
had put forth-a counter-claim of Ru- 
pees 41,475/-, In the former Award a 
sum of Rs, 19,000/- has been awarded 
in favour of the respondent wher€as in 
the Award in the latter case a sum of 
Rs. 19,223.98 P, has been awarded to 
the respondent, In the view that_I have 
taken that the original contract as en- 
tered into between the parties remained 
intact by revocation o? the cancellation 
order with only the time factor in the 
contract being substituted, it cannot be 
said that the arbitration agreement be- 
came non est. 

6. Shri Ashwini Kumar Roy, learned 
counsel for the appellant, invited my 
attention to a number -of decisions, to 
wit, AIR i959 SC 12362. (The Union of 


India v. Kishorilal Gupta and Bros.) ` 


AIR 1974 SC 158 (Damodar Valley Cor- 
poration v. K. K. Kar) and AIR 1974 
Delhi 223 (Dadri Cement Co. v. Bird & 
Co, Pvt, Ltd.). As I shall presently 
show, these decisions have not been 
tightly pressed into service in support 
of the appellant’s case, All that has been 
said by the Supreme Court in the case 
of Kishorilal (supra) is that the arbitra- 
tion clause is a collateral term of con- 
tract as distinguishable from its substan- 
tive terms, but none-the-less it is an in- 
tegral part of it... Though the contract 
is validly executed, the parties may put 
` an end to it as if it had never existed 
and substitute a. new contract for it 
solely governing their rights and liabili- 
ties thereunder. In the instant case, there 
is no substitution of a new contract as 


the time clause for the.execution of the 
, contract which had not the effect of ob- 
literating the arbitration clause in the 


original contract. If it were a case of 


substituting the old contract by a new 
contract wholly and treating the original 
contract as if it never existed, this-deci- 
sion could have come to the. aid of the 
appellant but, on the facts as I have al- 
ready narrated above, the original arbi- 
tration agreement cannot be said to have 
been superseded by any fresh contract 
so as to mske it non-existent in the eye 
of law, 
Corporation (supra), the Supreme Court 
held that the question whether the ter- 
mination was valid or. not and whether 
damage was recoverable for such ter- 
mination did not affect the arbitration 
clause or the right of a party to in- 
voke it for the appointment of an arbi- 


# 


State v. P, K, Jain 


In the case of Damodar Valley. 


ALR. 
trator. The repudiation by one party 
does not terminate the contract. As the 
contract subsists for determination of 
the rights and obligations of the parties, — 
the arbitration clause also survives. This 
decision is rather contrary to what is 
contended for by Shri Roy. So also the 
Delhi decision relied upon by learned 
counsel for the appellant is of no avail 
in the instant appeal, That was also a 
case where the parties had entered into 
a new arrangement intended to substi- - 
tute the uoriginal contract by a substi- 
tuted arrangement ‘consisting of the 
agreement, the deed of guarantee, the 
deed of pledge and the irrevocable power 
of attorney. That is not the case here 
7 It is well settled that arbitration 
clause is quite distinct from other clauses 
set-out in the contract and an arbitration 
agreement cannot be amended by con- 
sent of the parties and an amendment 
of an arbitration agreement can only be 
said to set out a fresh agreement to re- 
fer the dispute to arbitration. Reference 
in this connection may be made to the 
cases of Haymen v. Darwins Ltd., (1942 
AC 356), Smurthwaite v. Richardson, 
(1863) 15 CBNS 463) and Greig Ve Tar 


`bot, (1823) 2 B & C 179), 


8. I, therefore, do not fnd any merit 


in the point. raised by ‘learned counsel 


for the appellant in support. of the two 
cases. Both the appeals are accordingly . 
dismissed but in the circumstances of - 
the case I shall make no order as to 


costa, ->> 
/ ‘Appeals: dismissed, 
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i S. K. CHOUDHURI AND 
~ MEDINI PRASAD SINGH, JJ, 
The State of Bihar, Appellant v; P. K. 
Jain, Respondent. 
A, F, O, D, No, 31 of 1966, Dj- sala: 
1981.* 
(A) Limitation Act (9 of 1908), Art. us 
— Applicability — Contract for supply 


of bricks to Government by fixed date— 


Part of specified quantity supplied — 
Breach by Government inasmuch as it 
stopped taking further delivery — Suit 
for compensation is governed by Art, 115 
and not Art. 120 — Limitation starts te 
run from date of breach — Case is not 


one of continuing breach, 


*From decision of A. N. Sarkar, Addl, 
‘Sub, J., Gaya, D/- 13-9-1965, 
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contracts for supply of bricks to the de- 
fendants, being the State Government, 
P, W. D. The plaintiffs had agreed to 


supply about 31 lacs of bricks in groups . 


A and B fer the Panchanpur Daudnagar. 
Road with link to Tekari, 1762992 bricks 
were to be supplied in ‘group A to’ be 
delivered st 0 to 8 miles under the first 
agreement and 1330560 bricks were ta 
be supplied in group B to be delivered 
at 9 to 16 miles under the second -agree- 
ment, The supply was to start from 15th 
February, 1957, and was to be complet- 
ed by 30th June, 1957. The plaintiff sup- 
plied 582660 bricks in group A and 
785000 bricks in group B by 15th July, 
1957, and payment was made for the 
same. Sectional Officer, P, W. D. by his 
memo dated 15th -May, 1957, asked the 
plaintiff to suspend the supplies until 


further notice in miles 0 to 12 and the 


link portion on the ground that the ac 
tual . requirement would be intimated 
later to the firm after. consulting the 
Sub-divisional Officer, P, W., D. Subse- 
quently by memo of 23rd June, 1957, 
the plaintiffs were informed that the- re- 
quirement was less, The Sectional Offi- 
cer intimated to the firm to supply 
293076 bricks in group A and 146520 
bricks in group B. as against the con- 
tracted quantities of 1762992 and 1330560 
bricks in groups A and -B respectively. 
By memo of 15th July, 1957, the Sub- 
divisional Officer. P. W. D. informed the 
plaintiff that separate tenders had been 
called for supply of bricks in mile 1 and 
he restricted him from supplying any 
brick in mile 1. He further restricted 
him from supplying any bricks in other 
miles also, Now, on 27-1-1958, the plain- 
tiff addressed a letter to the defendants 
‘wherein the stoppage of further ` supply 


of bricks at the roadside was mentioned.. 


It mentioned that in spite of several let- 
ters sent by the plaintiff no reply came 
from the department with the result that 
the bricks were lying at the two kiln 
sites and the plaintiff was suffering 
heavy daily losses. In the letter the 
plaintiff threatened the department ` to 


bring action in due course. The ‘plaintiff . 


further stated that he would not- wait 
indefinitely and, therefore, he was pro- 
ceeding to find out customers for sellirig 
the bricks to them. In view of this let- 
ter it could not be said that the contract 
still existed. The conduct of the plain- 
tiff showed that he treated himself as 
free from liability on 27 January, 1958. 


x 


-7 State v, P, K. Jain 
The plaintiffs had entered into ‘two’ 


. 1965 Ker 187, Disting. 


see Pat, DB 
Held, there was a. breach of the con- 
tract inasmuch as the defendants stopp- 
ed taking further delivery of the bricks, 
Therefore, the suit for compensation was 
governed by the provisions of Article 115 
and not Artiéle 120. Under Article 115 
the period of limitation would start to 
run from the date of breach. The date 
of breach: wag either 15-7-1957 or latest 
27-1-1958, for the letter dated 27-1-1958 
showed that the plaintiff had a right of 
action on that day. The cause of action 
could not be said to have arisen on 
30-12-1958 when the plaintiff had to 
close his kilns, The suit for compensa- 
tion being filed beyond the period of 3 
years from 27-1-1958, it was barred by 
time under Article 115. ATR 1970 AN 
206 and AIR 1966 Madh Pra 95, Rel, on; 
ATR 1933 PC 233, Disting, (Paras 5, 5A) 
- Further, the instant case was not one 
of continuing breach, If specific goods 
are contracted to be delivered at or by 
a fixed date, it would not be a continu- í 
ing contract and there can be no ques~ ' 
tion of continuing breach. (1888) ILR 10 
All 85, Refd. ATR 1933 Sind 103, AIR 
1959 SC 798, Disting. (Para 5A) 


(B) Words and Phrases — Word ‘sup~ 
ply’ — Can never mean ‘manufactiring’ 
which is an earlier process for the pur- 
poses of- supply. (Para 5A) 

(C) Contract Act (9 of 1872), S. 39 — 
Applicability — Suit based on breach, 
not on end of contract — S. 39 is not 
attracted for determination of question 
of continuing breach, | 
~ Section 39 merely authorisés the pro- 
misee to put an end to the contract in 
the two situations mentioned therein, 

. (Para 5AJ- 

The present case was not a case of 
total refusal to perform the contract, 
Moreover the point to be determined in 
this case was whether there was breach 
of contract, not whether there was end 
of the contract, The suit was based on. 
breach, not on end of the contract, 

Held, Section 39 was not relevant for 
determining the question whether the 
case was one of continuing breach. AIR 
(Para 5A) 

(D) Contract Act (9 of 1872), S. 53 — 
Applicability — Contract for supply of 
bricks to Government — Breach by Gov- 
ernment inasmuch as it stopped taking 
delivery of bricks — Loss occasioned by. 
breach does not attract S. 53. 


Under Section 53 a contract Becomes 


voidable at the option of one party who 
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is prevented by the other party from 
performing his promise and he is entitl- 
ed to compensation for any loss which 
he may sustain in consequence of the 
non-performance of the contract, 


(Para 5A) © 


In the instant case, the plaintiff enter- 
ed into a contract with the Government 
for the supply of bricks for a specified 
period, After taking delivery of a part 
of the specified quantity, the Govern- 
ment stopped taking further delivery of 
the bricks as a result of which there was 
breach of contract by the Government. 


Held the facts of the case did not at- 
tract the application of Section 53. AIR 
1963 Pat 254, Disting. (Para 5) 


(E) Contract Act (9 of 1872), S. 73 — 
Measure of damages — Contract for sup- 
ply of bricks to Government — Breach 
by Goverament — Suit for damages — 
Held measure of damages was differ- 
ence between contract price and market 
price on date of breach and plaintiff 
having failed to adduce evidence as to 
market prire of bricks on date of breach, 
he was not entitled to damages, AIR 
1915 PC 48, AIR 1944 Nag 279; AIR 1957 
Pat 586 (604), AIR 1962 SC 366, 
1970 Pat 91 and AIR 1932 PC 196, Rel. 
on; AYR 1967 SC 378, Disting, (Para 7) 


(F) Civil P. C. (5 of 1908), O. 41, R. 27 
~- Application for additional evidence — 
Plaintiff seeking to produce as additional 
evidence two letterg issued to ‘him by 
defendant — Letters not produced in 
trial court despite plaintiff's knowledge 
thereof — Held due to non-fulfilment of 
condition in cl. (aa) plaintiff was not en- 
titled to produce such evidence for first 
time cnaid course of arguments in ap- 

(Para 13) 


(G) Contract Act (8 of 1872), S. 10 — 
Void agreements — Agreement to supply 
bricks to Government — Clause in ag- 
reement giving unfettered discretion to 
Government to decrease number of 
bricks to any extent it may desire there- 
by permitting even cancellation of ag- 
reement -~ Held clause was void be- 
ing an arbitrary uhilateral term of ag- 
reement. AIR 1957 Mad 82, Affirmed 
in AIR 1966 SC 1724, Rel. on, (Para 8) 
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Chunni Lal, Govt, Pleader No, 5 with 
Keshari 
Kishore Sharan. P. Vedasan and B, K, 
Gour, for Respondent. 

M. P. SINGH, J.:— This is an appeal 
by the State of Bihar (Defendant) from 


AIR 
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_an original judgment and decree dated 


13 September, 1965, of the Additional 
Subordinate Judge II, Gaya. The ques- 
tion in this appeal is whether the re- 
spondent-contractor . who was plaintiff 
in the money suit is entitled to certain 
damages as claimed by him and if so, 
how the damages are to be assessed. 
The claim for damage is based on breach 


.of two contracts, Exts. B and B/1 both 


dated 23rd March, 1956, executed by the 
Executive Engineer, P. W. D. East Divi- 
sion, Gaya acting on behalf of the State 
of Bihar, The respondent had agreed 
to supply about 31 lacs of bricks in 
groups A and B for the Panchanpur 
Daudnagar Road with link to Tekari. 
1762992 bricks were to be supplied in 
group A to be delivered at 0 to 8 miles 
under the agreement (Ext, B/1) and 
1330560 bricks were to be supplied in 
group B to be delivered at 9 to 16 miles 
under the agreement (Ext. B). The 
supply was to start from 15th February, 
1957, and was to be completed by 30th 
June, 1957, The plaintiff supplied 582000 
bricks in group A and 785000 bricks jn 
group B by 15th July, 1957, and payment 
was made for the same as 1st and 2nd on 
A/c bills, The grievance of the plaintiff 
is that the Sectional Officer, P. W. D. 
Headquarters Subdivision 3 Gaya by his 
memo No, 229 dated 15th May, 1957, 
asked him to suspend the supplies until 
further notice in miles 0 to 12 and the 
link portion on the ground that the 
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actual requirement would be intimated 
later to the firm after consulting tha 
Sub-divisional Officer, P. W. D. Subse- 
quently by memo No, 327 of 23rd June, 
1957, the plaintiff was informed that the 
requirement was less, The Sectional 
Officer intimated to the firm to supply 
293076 bricks in group A and 146520 
bricks in group B as against the con- 
tracted quantities of 1762992 and 1330560 
bricks in groups A and B respectively, 
that by memo No, 302 dated 15th July, 
1957, the Sub-divisional Officer, P. W. D. 
No. 3 informed the plaintiff that sepa- 
rate tenders had been called for supply 
of bricks in mile 1 and he restricted him 
from supplying any brick in mile 1. 
He further restricted him from supply- 
ing any bricks in other miles also. These 
two restrictions are said to constitute the 
breach of contract and causing loss to 
the plaintiff. It alleged that he sold the 
remaining bricks numbering 1180992 in 
group A and 545560 in group Bat 4 
very cheap price, namely, at Rs, 25/- 
per thousand as a result of which the 
plaintiff suffered a loss of Rs, 16/- per 
thousand, The total amount of loss thus 
being Rs, 67,697/-, The cause of action 
is said to have arisen on 30th December, 
1958, when the plaintiff had to close his 


2, Shorn of verbiage the case of defen- 
dant 1 the State of Bihar who appeared 
i the suit and filed written statement is 
that as per condition 5 of the agreement 
the department was entitled to revise 
the agreement and the plaintiff could 
supply only such quantity of bricks as 
revised, that a separate tender was call- 
ed for the supply of bricks because a 
separate estimate was prepared for the 
town portion. It denied to have com- 
mitted any breach of contract. It was 
further pleaded that the suit was barred 
by limitation. 


3. The Additional Subordinate Judge, 
Gaya has found, (i) that condition 5 of 
the agreement being unilateral and ar- 
bitrary is void, (ii) that the plaintiff was 
entitled to a decree for the difference of 
price as allgeed in the schedule of the claim 
calculating the sale price of the bricks 
at Rs. i per thousand plus the trans- 
portation charges of 4 lacs of bricks at 
the rate mentioned in the schedule, (iii) 
fhat the suit was governed by Art. 120 of 
the Limitation Act and was not barred 
by limitation, 

(iv) that the plaintiff was entitled to a 
decree for the establishment expenses at 
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‘Rs. 1,800, to the 
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the two places in Panchanpur and Chan- 
dauit (Rs. 5,040+5,040), earnest money 
refund of security 
money Rs, 1,069 and the rent of the land 
Rs. 2,000+2,000 and also to the expenses 
for the carriage of 4 lacs of bricks of 
group B from Panchanpur kiln to Gaya 
Rs. 6,400. He disallowed interest, On 
these findings he decreed the suit in 
part with costs, l 

4. Mr, Chunni Lal appearing for the 
defendant -appellant has pressed this 
appeal mainly on three grounds: 

(i) The suit is barred by limitation, ' 

(ii) The Court below has erred in law 
in allowing compensation to the extent 
of difference between the contract price 
and the price on the date of sale, 

(ii) The court below has committed 
error of law in arriving at the conclu- 
sion that condition 5 of the agreement 
was void. 

Point No, L 


5. His first contention is that the suif 
will be governed by Article 115 of the 
First Schedule to the old Limitation Act 
and not by Article 120 and hence it is 
barred by limitation, I think, he is 
right. Article 115 provides that for any 
suit for compensation for breach of any 
contract expressed or implied not in 
writing registered and not specially pro- 
vided for, the period of limitation is 
three years from the time when the con- 
tract is broken or (where there are suc- 
cessive breaches) when the breach in 
respect of which the suit is instituted 
occurs or (where the breach is continu- 
ing) when it ceases, 

In the instant case the cause of action 
is breach of contract, There is no 
doubt about it. The plaint clearly states it, 
The question is when was the contract 
broken? The learned Subordinate Judge 
has dealt with this aspect of the case in 
paragraphs 65 to 69 and without giving 
any finding as to when the contract was 
broken he has applied Article 120 of the 
Limitation Act thinking that the cause 
of action arose on 30 December, 1958. 
That residuary Article applies when no 
other Article is applicable. The nature 
of the present suit is clearly covered 
by Article 115, In the Full Bench case of 
Dhapai v. Dalla, AIR 1970 All 206 at 


Pp, 208 it has been saids - 


“Article 115 applies when there is a 
breach of contract and the suit is for 
compensation for the loss suffered by 
the innocent party, A breach of con- 


i 
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tract occurs where a party repudiates or 
fails to perform one or more of the ob- 
ligations imposed upon him by the con- 
tract (vide Cheshire and Fifoot, P, 484), 
If one of the two parties to a contract 
breaks the obligation which the contracf 
{mposes, a new obligation will in every 
ease arise a right of action conferred 
upon the party injured. by the breach 
(vide Anson’s Law of Contract, p. 412).” 
In the present case there was admitted- 
ly a contract and according to the plain- 


tiff there was a breach of it inasmuch 


as the defendants stopped taking further 
delivery of the bricks, Clearly, therefore, 
Article 115 applies. In Cheshire and 
Fifoot’s Law of Contract, Sth Edn, 1976 


by- M. P, Furmston at page 619 the fol- 


lowing passage occurs 3 


“The expression ‘cause of ` action” 


means the factual situation stated by: 


the plaintiff which, if substantiated, en- 
titles him to a remedy against the de- 
fendant, If, when analysed, it discloses 


a breach of contract, it accrues when’ 


that breach occurs, from which moment 
time begins to run against the plaintiff. 
The fact that actual damage is not suf- 
fered by him until some-date later than 
the breach does not extend the time 
when he must sue,” l 


Under Article 115 limitation time starts 


to run from the date of breach. Accord- 


ing to paragraph . 11 of the plaint one 
such date is 15th July, 1957, Another 
date of breach viz., the date of restriction 
which is mentioned in pargraph 10 is not 
-given, It being the .own case of the 
plaintiff that the two restrictions men- 
tioned above in paragraph 11 of the 
plaint constituted the breach of contract, 
it is not open to him to run away from 
that position. Mt. K. K. Saran argued 
that the breach became complete only 
on 30th December, 1958, when the 
plaintiff closed the kiln for manufactur- 
_ ing the bricks, I do not agree, Ext. 3 is 
a letter from the firm of the plaintiff to 
the Executive Engineer, P. W. D, East 
Division, Gaya dated 27th January, 1958. 
It mentions about the stoppage of further 
supply of bricks at the roadside, It also 
mentions that in spite of several letters 
sent by the plaintiff no reply came from 
the department with the result that th® 
bricks were lying at the two klin sites 
and the plaintiff was suffering heavy 
daily losses, The letter further says, 
‘it.is not, you will kindly appreciate 
‘possible for us to continue to bear the 
_ above heavy mounting losses indefinitely 


_r State v. P, K. Jain 
‘and we are, therefore, proceeding . to. 


ALA 


find customers for as much quantity as 


possible and at the highest possible rates. ‘ 


We hope you will have no objection to 


this, This much however, we would -like. 


to state here that in the-peeutiar citcum= 
statnces in which we have been placed 
by your postmanufacture drastic reduc- 


tion in the quantity of supply we will . 
‘have to prefer claim in due course for 


the quantities that remained unsold and 
also for the difference in our manfacture 
(kiln site) cost of bricks and’-the rate af 
which we shall be able to sell them, if 
any”, 
tened the department to bring action in 
due course. It is further clear that tha 
plaintiff: was not to wait indefinitely 
and, therefore, he was proceeding to find 
out customers for selling the bricks to 
them. In view of this~letter it cannot 
be said that the contract still existed, 
The conduct of the plaintiff shows that 
he treated himself as free from liability 
on 27 January, 1958, Thus 27th January, 
1958 is the last date of the breach of 


contract and the suit would be barred ~ 


by Article 115 even from this date, The 
plaintiff clearly claimed a right of action 
on that date, There is no doubt that 


_ in case of contract that date of the na- 


tivity of the right of action (actionata) 
is generally speaking the date of breach 
of contract,. In the present case Ext, 3 
dated 27 January, 1958, shows that ‘tha 
plaintiff had a right of action on that 
day. The suit, therefore, would be gov- 
ered by the provisions of Article 115 
of the Limitation Act and the period of 
limitation started from the date of the 


‘breach of the contract which occurred 


on 27 January, 1958, if not earlier: Sea 
the case of Firm Bhagwan Das Shobha 
Lal Jain v. State of Madhya Pradesh, -AIR 
1966 Madh Pra 95. 


It is clear that the plaintiff. threa= ` 


5-A. Seeing difficulty in his way Mr) 


K. K. Saran contended that it is a case 
of continuing breach of contract within 
the meaning of that expression in Arti- 
cle 115 and hence limitation would run 
when the breach became complete, Hè 
has referred to several letters Exts. 3 (n), 
3 (m), 3 (a), 3 and 3 (1) written by the 
plaintiff to the department requesting 
the latter to take delivery of bricks, 
making complaint for giving no reply 


and informing it that the brick kiln was ` 
going to be closed, Learned counsel drew . 
our attention also to letters Exts, 3 (ff . 
No. 229 dated 16 May 1957, 3 (©) dated 


27 June 1957, which is letter No, 327 
and 3 (d) dated 13 July 1957 written by 


wo 
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the P, W., D. to the plaintiff 
further supply. By letter Ext. 3, (f 
further supply ‘in miles O to 12 and 
in link portion was stopped and the plain- 
' tiff was informed that he would be told 
about the actual quantity of bricks to 
be taken after consultation with. the 
5. D. O, Tl, By Ext, 3 (e) the plaintiff 
got the information as to how many 
bricks were to be . supplied in what 


mile. By letter Ext, 3 (d) the plaintiff 


was stopped to supply bricks in mile L 
He was also informed that further sup- 
plies in miles which were vacant should 
also be stopped for the present, On the 
basis of these letters it was contended 
on behalf of the plaintiff that the breach 


of contract started on 16-5-1957 when _ 


the P, W. D, by letter No. 229 dated 16 
May, 1957 (Ext. 3f) stopped further: sup- 
plies in mile 9 to 12 and that it became 
complete on 30th December, 1958, when 
` the plaintiff had to close his brick kilns 
and hence it was a continuing breach. I 
do not agree with this contention, In the 
first place there is no case of continuing 
breach in the plaint, There is no evi- 
dence on record to that effect, 


No such issue was framed by the trial 
Court and no such point was argued 
- in the Court below nor any finding was 
given on this point, Any way we have 
heard the learned counsel for the res- 
pondent on this matter also, I think 
tha the contention has no force, In 
Mansab Ali v,. Gulab Chand, (1888) ILR 
40 All 85 atp, 92 the expression ‘continu- 
ing breach’ has been explained, 


"The contract under consideration 
was to do one thing; that was to pay 
the amount due on or before the 30th 
Suns, 1871, and on the non-payment. of 
tha money on the day: appointed the 


breach of the contract was committed.. 


fi cannot, in our opinion, be said that 
thera was here a continuing breach, A 
covenant -for title is an instance of a 
contract of which, -according to thé 
English Law, there may be continuing 


preaches, So is a covenant to maintain. 


a building in repair, There is a breach 
cË covenant for title so jong as an 
adverse title exists, and there is a breach 
of covenant to maintain a building in 


repair so long as the building is out of. 


repair.” - F 
In Tagore Law Lectures — 1882 on The 
Law of Limitation and deli- 


vered by Mr. U. V, Mitra, 5th Edn, 1909 
at page 304 the following passage occurs? 


. stacked at the kiln, Counsel 
_that further obligation left to be dis _ 
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‘Where the. breacli is a continuing 
one, as in the case of a tenant neglect- 


‘ing, in violation of his covenant, to 


keep. the demised premises in repair a 
fresh right to sue arises at every moment | 
of the time during which the breach 
continues, The cause of action in this 


.case is said to be renewed de diein diem 
that is, renéwed from day -to day; and 


the suit is absolutely barred, only by 
the lapse of the prescribed period from 
the time when the breach ceases to 
exist, But every breach persisted in by 
the obligor is not a continuing . breach. 
Mr, Shephard in his work on the Limi- 
tation Act, observes that the rule as to 
continuing breaches applies on the con- 
tracts obliging one of the parfies to 
adopt some given course of action dur- 
ing the continuance of the contractual 
relation. The relation between the con- 
tractor and contractee must continue to 
exist for some time, as in the case of 
partners, landlords and tenants, princi- 
pals and agents, bailors and bailees, and 
the matter to which the defaulting party 
is obliged should not consist of doing 
specific acts at stated times, such as 
paying rent every quarter, or rendering 
accounts’ every six months, The non- 
payment of rent every quarter, and the 
non-rendering of accounts every six 
months, are successive br@aches of con- 
tract, In either case each act, or omis- 
sion, though the same in kind, ig distinct 
and complete in itself” — | 


In view of ths above te instan case 


cannot be said to be a case of continuing 
breach, If specific goods are contracted 
to be delivered at or by a fixed date, it 
will not be a continuing contract and 
there can be no question of continuing 
breach, Mr. K. K. Sharan strongly re- 
lied upon Sections 39 and 53 of the Con- 
tract Act and contended that the obliga- 
tion of the plaintiff in the matter of 
supply of the bricks was partially dis- - 
charged when the contracted quantity. 
of the bricks was manufactured and 
submitted 


charged was only collection ‘of these : 


‘bricks at the roadside. He argued that — 


the word ‘supply’ meant manufacturing 


-as, well as collection, In my opinion, the - 


argument is devoid of merit, Supply 
can never mean ‘manufacturing’ which 
is an earlier process for the purposes of 
supply, Section 39 cannot help the con- 
tention of the respondent, It reads 
thus; jet A t 
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“When a party to a contract has re- 
fused to perform, or disabled himself 
from performing, his promise in its en- 
tirety, the promisee may put an end to 
the contract, unless he has signified, by 
words or conduct, his acquiescence in 
its continuance,” 


On a perusal of the above it is clear 
that the Section merely authorises the 
promisee to put an end to the contract 
in the two situations mentioned therein. 
The present case is not a case of total 
refusal to perform the contract, More- 
over the point to be determined in this 
case is whether there was breach of 
contract, not whether there was end of 
the contract, The suit is based on 
breach, not on end of the contract, It is 
not, therefore, understandable as to 
how this section is relevant on the point 
of continuing breach. Counsel for the 
respondent relied on S. V, Harihara Iyer 
v. Mathew George, AIR 1965 Ker 187 in 
which the principles underlying Sec- 
tions 39 and 64 of the Contract Act were 
enunciated and it was held that the re- 
spondent who had committed breach of 
contract could not in justice or in law 
claim to be repaid the part of the con- 
sideration which he had paid to the 
appellant, I do not see how this case 
is of any help to the respondent, 


Similary S. 53 of the Contract Act also 
is not of any assistance to the respondent, 
It provides that when a contract 
contains reciprocal promises, and one 
party to the contract prevents the other 
from performing his promise, the con- 
tract becomes voidable at the option of 
the party so prevented; and. he is en- 
titled to compensation 
party for any loss which he may sus- 
tain in consequence of the non-perform- 
ance of the contract. It is clear that 
this section also cannot be invoked for 
the purpose of the present case, Under 
this Section the contract becomes void- 
able at the option of one party who is 
prevented by the other party from per- 
forming his promise and he is entitled 
to compensation for any loss which he 
may sustain in consequence of the non- 
performance of the contract, - The facts 
alleged in the present suit do not attract 
the application of that section, The sec-. 
- ition, therefore, has no relevancy to the 
points to be determined in this case. 
Learned counsel relied on Hindustan 
Construction Co, v, State of Bihar, AIR 
' 1968 Pat 264. That was a case where 
_ the contract including the void agree- 
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from the other. 
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ment was one of running accounts with 
credits and debits being adjusted from 
time to time, The main defence was 
that the contract was not valid and that 
in fact the plaintiff had been paid more 
than what was due to it, One of the 
questions involved in that case was whe- 
ther time was the essence of the contract 
and as to when the contract came to 
end in that case. On the facts of that 
case it was held that the contract did 
not come to an end after the expiry of 
the period and time was not the essence 
of the contract, Section 70 of the Con- 
tract Act also came“ to be considered. 
That case, therefore, cannot be of any. 
help to the respondent. Learned counsel 
next relied on Karachi Bank Ltd. v. 
Sewa Ram, AIR 1933 Sind 103, but that 
was not a case of breach of contract. 
It was a case of misfeasance, The mis- 
feasance with which the directors were 
charged appears from the résolution pas- 
sed at a meeting of the Board of Dire- 
ctors. The Board resolved to take se 
curity from the Assistant Manager, cas- 
hier of the’ head office in certain sums 
within a certain time, The question of 
other members of the staff at head office 
and branches was differed for want 
of time. The question thus deferred 
was néver taken up again and never decid- 
ed. This omission by the directors to tak® 
any decision was the misfeasance against 
them. It was held that an omission by 
the directors to come to any conclusion 
whatsoever on an important piece of 
business duly proposed for decision of 
the Board was a continuing breach of 
duty which continued as long as the 
decision was deferred; and limitation 
did not begin to run until a point of 
time to be determined by the applica- 
tion of the appropriate time clause of 
Article 115. This case, therefore, is of 
no assistance to the respondent. Learn- 
ed counsel also relied on Bal Krishna v. 
D. M. Sansthan, AIR 1959 SC 798, in which 
Articles 124, 120 and Section 23 of the 
Indian Limitation Act were considered. 
That was also not a case of continuing 
breach of contract. Even Section 23 of 
the Limitation Act was not applied to 
the facts of that case as it was not ap- 
plicable. The facts of that case are quite 
different and I do not see how it can 


help the respondent, He further relied 
on Edridge v, Sathna, AIR 1933 PC 233: 
ILR 58 Bom 101: 38 Cal WN 145 
(PC). That was a case of reciprocal pro- 
mises of which the order of performanca 
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is given in Section 52 of the Contract 
Act. It was held by'the Privy Council 
that in the case of reciprocal promises, 
the right to claim performance bya party 
‘is dependant on and postponed to what 


` he on his part had promised and in the 


absence of such performance his claim 
must fail, That case, thus, has no ap- 
plication to the facts of the present 
case. The contention of Mr. K. K. Saran 
must, therefore, be repelled. In the 
present case the date of breach of con- 
tract was either 15th July, 1957, or latest 


27th January, 1958, and if the period of- 


limitation of three years is counted from 


any of these two dates then under Arti- ' 


cle 115 the suit would be barred and I 
hold so, 


€. Mr. Chunni Lal has cited the deci- 
sion in Soundara Rajan & Co. Ltd, v. 
Annamalai, AIR 1960 Mad 480, in sup- 
port of his contention that the suit 
must be instituted within three years of 
the date of the breach of contract, He 
next referred to the case of Zilla Pari- 
shad v. Shanti Debi, AIR 1965 All 590 
(FB) in which it was observed that 
there can be no suit without a cause of 
action and it must include some act done 
by the defendant, that the plaintiff can- 
not create a cause of action solely by 
his own effort, it must be created for 
him by some act of the defendant. He 
has also cited some other decision -which 
I do not think it necessary to discuss. 
He has further relied on the Full Bench 
case of Dhapia v. Dalla, AIR 1970 All 
206 (FB) (supra) in order to show that 
the word ‘compensation’ used in Arti- 
cle 115 of the Limitation Act has the 
same meaning as it has under Sec. 73 
of the Contract -Act and it denotes a 
sum of money payable to a person on 
account of the loss or damages caused 
to him by the breach of contract, This 
position in law is not disputed by the 
other side. The above discussion leads 
to the conclusion that. the suit is barred 
by limitation under Article 115 of the 
old Limitation Act. 


7. Point No. 2. His second contention 
is that the plaintiff has totally failed to 
prove the rate of the bricks prevalent at 
the time 
was committed and in absence of the 
same the suit must fail. I think the con- 


tention is sound, It is a settled law that 


for a contract to supply goods of a parti- 
cular sort, which at the time of the 
breach can be obtained in a market, the 
measure of damage is the difference be- 
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when breach of the contract- 
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tween the contract price and the mar- 
ket price on the date of breach: See 
Jamal v, Moolla Dawood’s Sons Ltd., 43 
Ind App 6: (AIR 1915 PC 48); Jivraj vı 
Chain Karan, AIR 1944 Nag 278; Domi- 
nion of India v. Bhikhraj Jaipuria, AIR 
1957 Pat 586 at p. 604 paras 39 and 40; 
Bhikhraj Jaipuria v. Union of India, AIR 
1962 SC 113 para 36; Murlidhar Chiranji 
Lal v. Harish Chandra Dwarkadas, AIR 
1962 SC 366; Matanhella Bros. v., Sri 
Mahabir Industries Pvt, Ltd., AIR 1970 
Pat 91; Erroll Mackay v. Maharaja Dhi- 
raj Kameshwar Singh, AIR 1932 PC 196. 
Mr. K. K, Sharan appearing for the 
plaintiff did not dispute the above prin- 
ciple. He, however, strenuously urged 
that it was a case of continuing breach 
of contract and the breach became com- 
plete only on 30th December 1958 and 
his client having produced evidence of 
the price of the bricks regarding their 
sale in April and May, 1959, was rightly 
held by the learned Additional Subordi- 
nate Judge, to have proved his case of 
damage. The argument is confusing and 
is not supported by any authority, An- 
other limb of his argument is that it 
was not the market price of amy bricks 
which had to be considered but the mar- 
ket price of the particular bricks which 
remained lying undelivered. He relied 
on Bungo Steel Furniture (Pvt.) Ltd. v. 
Union of India, AIR 1967 SC 378. In my 
opinion, this contention has no merit. 
The argument is wholly irrelevant in the 
present case, The points involved in this 
appeal are different, While dealing with 
the point of limitation I have already 
said that it is not a case of continuing 
breach of contract, In the present cas® 
there was one single term between the 
parties, namely, an agreement to supply 
a fixed quantity of bricks by a particular 
date. In view of the principles which 
I have already discussed, it cannot b® 
called to be a case of continuing breach. 
Learned counsel submitted that the de- 
partment suspended the supply of bricks 
in mile 0 to 12 under the letter No, 229 
dated 15 May, 1957 Ext. 3, thereafter it 
intimated to the -firm that the require- 
ment was less by memo No, 327 dated 
27 June, 1957, Ext, 3 (3) and ultimately 
it restricted the supplies, first, in mile 
No. 1 by memo No. 302 of 13 July, 1957, 
Ext, 3 (d) and then in other miles also 
and in spite of several letters, Exts. 3 
(m), 3 (a), 3 (b) and 3 written by the 
plaintiff to the department no reply 
came and all these indicated that the 
P. W. D, was responsible for breaking 
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the. contract and that it was a case of 
continuing breach. In continuation of 
this argument learned counsel also point- 
ed out that the department had complete 
control over the brick kilns of the plain- 
tiff and our attention was drawn to 


clauses 7 to 10 of the agreement......... 
and also to the fact that under the agree- 
ment the plaintiff was bound to take coal 
at the rate of Rs, 30/- per ton instead 
of Rs, 20/~ which was then the prevail- 
ing rate in the market, Learned counsel 
read out Ext, 3/m to show that 106 tons 
of coal were supplied to the firm. It 
was also argued that the P. W. D. had 
their own symbol ‘EEGE’ on the bricks 
and in this connection a slip Ext. 3/h 
dated 25 December, 1956 was referred 
‘to, All these matters were placed before 
us in order to show that the plaintiff 
* was not free to dispose of the bricks in 
open market without written permission 
of the P. W. D. and that he had to sell 
them at a low price because people were 
not willing to purchase them without 
such permission, the same being specified 
and meant for the P, W. D. In my 
opinion, the contention has no bearing to 
the points arising for decision in this 
case I also do not agree that people 
would not be willing to purchase the 
bricks simply because the P, W. D, had 
its symbol ‘EEGE’ on them, 


So far as evidence of the sale price is 
concerned, the plaintiff examined four 
witnesses, namely, P. Ws. I, 5, 6 and 198. 
P. W. 1 Mangla Kant Prasad Sinha a 
contractor said in his evidence that he 
had purchased 75030 bricks from the 
plaintiff in between May and July, 1959, 
at the rate of Rs, 25/- per thousand, In 
his cross-@xamination the witness depos- 
ed that the rate.of the bricks at the 


site was Rs, 30/- per thousand, He, how- . 


ever, admitted that he did not get any 
receipt from the plaintiff. He further 
admitted that there was no document to 
show that he took bricks from the plain- 
+ ff It is, therefore, difficult to rely upon 

‘him P. W.5 Chandra Shekar Prasad 
Sinha another contractor deposed that he 


had taken 2 lacks bricks from the plain- ` 


tiffs at the rate of Rs. 25/- per thousand. 
En his cross-examination he said tha? 
when he used to make payment, he used 
to put signature on the register. That 
register was ‘not produced in court by 
the plaintiff. The witness. further said 
that there would be entry in his Rokar ` 
Babi That was also not produced in 
court, He admitted that receipts wera 


| 
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not granted to him. In my opinion, he 
also is an unreliable witness, P. W, 6 
© N. Sharma a businessman,: said that 
he had .taken 80 to 85 thousand bricks 
from the plaintiff at the rate of Rs, -25/- 
per thousand in April/June, 1959. There 
is no documentary evidence to 
his evidence, P. W. 19 R. P. Sinha, an 
Advocate at Gaya said that he had pur- 
chased 1 to 1§ lacs bricks from the 
plaintiff in 1959, from Chandauti brick 
kiln at the rate of Rs, 25/- per thousand, 
which rate was lower than the market 
rate, He‘ also is not supported by any 
documentary evidence, It is thus clear 
that even the sale price of the. bricks has 
not been proved, Even if it had been 
proved, the plaintiff cannot he entitled 
to any damage because he did not adduce 
any evidence as to what was the market 
price of such. bricks on. the date of 
breach of contract (5th July,- 1857 or 


27 January, 1958). There is no allegation 


in the plaint about the rate of bricks on 
the, date of breach, The only relevant 
paragraph in the plaint is paragraph 24 
in which it is stated: that the plaintiff 


‘had to sell the bricks at the rate of Ru- 
-pees 25/- per thousand. There igs no 


allegation int the plaint, no €vi- 
dence on record, no issue and 
no finding of the court below- 


as to on what date the prevailing rate 
of the contracted quantity of the bricks 
was Rs, 25/- per thousand. In view of 
the principles laid down above the plain- 
tiff is not entitled to any damage in this 
behalf, Moreover, the plaintiff adduced 
evidence of sale of only about 4 lacks of 
bricks and it is not understandable as 
to how it can be considered to ba the 
price of the entire 17 lacs bricks for 
which damage was claimed, The court 
below has allowed transport charges of 
Rs. 6,400/- for the carriage of 4 lacs 
bricks from Panchanpur kiln to Gaya. 
But there is no evidence on record that 
4 Tacs bricks were- carried from the site 
to the town. Fufthermore there is no 
statutory proyision which entitles the 


plaintiff fo this damage, The court be- 


low, therefore, committed an error in 
granting a decree for it, 

8, Point No, 3, His third contention is 
that the trial court erred in holding that 
clause 5 of the agreement was void, That 
clause runs as below >— . 

“Supply shall be increased or decreas- 
ed according to the necessity of the de- 
partment.” 

In my opinion, this clause gives unfetter~ 
ed discretion: to the department to de- 
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crease the number of bricks to any ex- 


tent it may desire and in that sense it 


may amount to cancellation of the agree- 


- Iment. Such an arbitrary, unilateral term 
“Jof agreement was rightly held to be void 


by the court below: vide the principles 
laid down in Maddala Thathiah v. Union 
of India, AIR 1957 Mad 82 affirmed in 
AIR 1966 SC 1724. It was argued on 
behalf of the appellant that the plaint 
dors not say that clause 5 was without 
his knowledge or that it was void and 
there was also no evidence to that ef- 
fect and hence it was not open -to the 
respondent to argue that clause 5 was 
void. In my opinion, the respondent can 
raise this point because it is a point of 
law. The contention of the appellant is, 
therefore, rejected. 


9. Learned counsel for the appellant 


“also urged that the plaintiff was not en- 


tilled to any decree at least in respect 
of the Panchanpur kiln because in the 
final bill- Ext. C (2), the plaintiff had 
himself stated in writing “receivéd Ru- 
pes 80/- only in full settlement of our 
demands’. On the other hand, it was 
argued for the respondent that the above 
settlement had to be written at the dic- 
tation of the department in view of 
Rule 247 of the Bihar P. N. Account 
Code, otherwise the contractor would not 
get any amount. The trial court has 
dealt with this contention in para- 
graphs 54 to 56 of its judgment and also 
referred to AIR 1960 Pat 30. But in 
that Patna case the plaintiff had not 
made any endorsement. In the present 
case the plaintiff himself made the en- 
dorsement. That case, therefore, is dis- 


“ tinguishable. - The trial court has not 


come to any conclusion with respect to 
this point. I am of the opinon that the 
plaintiff is not entitled to any decree in 
respect of Panchanpur kiln for this rea- 
son also. The contention of the appel- 
lant is sound and I accept it as valid. 


10. Counsel for the appellant further 
submitted that the plaintiff was not en- 


titled either to establishment expenses 
or’ to ground rent or to transport 
charges. I think, he is right. So far as 


the establishment expenses are concern- 
ed the plaintiff examined two chawkidars 
and two Munshis in order to prove this 
‘claim. P. W. 11 is a Chawkidar of-Pan- 
chanpur brick-kiln. He has-deposed that 
he worked for two years in Panchanpur 
brick -kiln and got salary ‘at the rate of 


Rs. 60/- per month. P. W. 12 was exam-_ 


1981 Pat./19 X G—40 


State v. P. K. Jain 


Pat. 289 


ined to say that he was chawkidar -of 
another brick kiln at Chanauti and got 
salary at the rate of Rs, 60/- per month 
for 24 years. He also-said that there 
were two more chawkidars. P, W. 16 
claimed to be Munshi of Panchanpur 
brick kiln at the rate of Rs. 100/- per 


‘month and further said that there were 


three chawkidars. P. W. 20 said that he 
was Munshi at Chanauti at the rate of 
Rs. 100/- per month and that three 
chawkidars also worked there. The trial 
court has dealt with this item of claim 
in paragraphs 42 to 48 of its judgment. 
It has said that specific allegation made 
in paragraph 24 of the plaint with re- 
gard to this claim was not denied in 
the written statement in paragraph 28 ` 
and that the evidence on record was also 
sufficient to prove this claim. It relied 
on Badat & Co, v. East India Trading 
Co., AIR 1964 SC 538 for the purpose of 
showing that if there is evasive or vague 
denial of any fact in written statement. 
then that fact must be dc€med to have 
bern admitted by the defendant. It, 
therefore, decreed this claim which came. 
to Rs, 5,040/- for each kiln, the total 
thus being Rs. 10,080/-. In my opinion, 
the trial court has erred. The denial in _ 
the written statement in paragraph 28 
is not vague or evasive. It clearly says 
that the allegations of paragraph 24 of 
the plaint are denied, Even if the alle- 
gations in paragraph 24 of the plaint be 
assumed to be correct the plaintiff can- 
not be entitled to any damage. The 
plaintiff was a businessman. The agree- 
ment was in writing with the Govern- 
ment. He was maintaining account. But 
no paper in this case was produced to 
show as to how much was paid to the 
Chawkidar or to the Munshi per mon‘h. 
When documents could be available and 
were not produced then it cannot be 
safe to rely only on oral evidence, It 


must, accordingly, be held that this claim 


has not been proved. There is no pro- 
vision in the agreement and there is no 
law entitling the plaintiff to the estab- 
lishment expenses. The trial court has 
relied on State of Bihar v. Motilal 
Chamaria, AIR 1964 Pat 127. But the 
facts of that case are different. It will 
appear from the facts stated in para- 
graph 16 at page 134 of that case that 
there was oral and documentary evi- 
dence on record to show that the Gov- 
ernment used to pay godown rents to 
other purchasing -agents at a certain rate 
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but the claim of the plaintiff was refus- 
ed without justification. . That is not the 
case here, <. a 

- I1, So far as the ground rent, name- 
ly, the rent of the land on which stood 
the brick kilns is ‘concerned the trial 
court has decreed it for Rs. 4,000/- i.e. 
Rs. 2,000/- for the land of each brick 
kiln. I do not think that the trial court 
was justified. in granting a decree for 
this item:either. It is not in consonance 
with justice or permissible in law. So 
far as the transport charges are 
concerned it is not understand- 
able how the court below granted 
a decree for Rs, 6,400/- for the carriage 
of bricks from Panchanpur brick kiln to 
Gaya. There is no evidence on -record 
to show that ‘these bricks were carried 
to the place of mileage. — 


12, So far as earnest money and secu- 
rity deposit are concerned Mr. Chunni 
Lal appearing for the defendant-appel- 
lant submitted that the appellant will 
have no ‘objection if decree of the court 
below for refund of the same is main- 
tained by this Court. However, I find 
difficulty in maintaining the decree of 
the court below for the reasons given 
below. As regards earnest money the 
claim is ‘for. Rs. 1,800/-. The trial court 
has also'granted a decree for refund of 
security money to the extent of Rupees 
1,069/-. P.. W. 1 P. K., Jain gave evi- 
dence that security deposit and earnest 
money of Group B were refunded but 
he had not claimed security or earnest 
money of Group A and that these were 
to be refunded. It is. clear that there 
was. no cause of action for this claim be- 
cause there’ was no demand and refusal. 
There is no allegation and there is no 
evidence that the plaintiff ever demand- 
ed them; and the same -was_ refused. 
There can. be no suit without: any cause 
of action. The decree of the court be- 
low, therefore, cannot be maintained 
even in respect of.these items, The plain- 
tif may take steps, if he-so likes, to re- 
cover the same from the Government by 
making a demand. Mr. Chunni Lal has 
said that the State will have no objec- 
tion to refund it, if demand is made. 


- 13. During the course of. argument 
the respondent made: an application un- 
der Order 41, Rule 27 of the Code of 
Civil Procedure . for taking two letters 
issued by the Executive Engineer bear- 
ing ‘Nos, 183 dated 26-3-1957 and 1834 
dated 26-3-1957 (Annexures 1 and 2 re- 
spectively) as additional evidence, Suffice 
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to say that the plaintiff-respondent is not 
entitled to produce such evidence for 
the first time in the appellate court dur- 
ing the course of argument without ful- L 
filling the conditions mentioned in O. 41, ` 
Rule 27, Those conditions are not ful- 
filled in this case. He had full knowledge 
of these letters but they were not filed 
in the trial court. The prayer is reject- 
ed. The application for additional evi- 
dence is dismissed. ` 


14. For the reasons given above the 
app€al is allowed with costs throughout, 
the judgment and decree passed by the 
2nd Additional Subordinate Judge, Gaya 
dated 13th September, 1965, are set aside 
and the suit is dismissed with costs, 

S. K. CHOUDHURI, J.:— I agree. 


Appeal allowed, : 
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Bazrul Haque, Appellant v, Bihari 
Sharma, Respondent, 
A. F. A. D. No. 594 of 1979, D/- 24-4- 
1981.* | 


Constitution of India, Article 226 —~ 
Second Appeal — Plea regarding non- 
existence of relationship of landlord and 
tenant involving determination of mate- 
rial question of fact — Point not raised 
before filing of appeal — New point re- 
quiring determination of. material facts 
cannot competently be raised for the 
first time in second appeal. ~ (Para 6) 
Cases Referred : Chronological Paras 
AIR 1979 SC 1745 . 7 

R. S. Chatterjee and: Naresh Kumar ` 
Sinha, for Appellant; Krishna Prakash 
Sinha, Jyotindra: Pratap Singh and Ma- 
hendra Prasad Bhartee, for Respondent. 


JUDGMENT :-~ This second appeal at 
the ‘instance of the defendant is directed 
against’ a judgment of affirmance. 

2. The plaintiffs case was that he in- 
ducted Abdul Sayed, father of Bazrul 
Haque, the defendant, as a tenant in the 
disputed premises bearing holding No. 
28 of Ward No. 6 of Purnea Municipality 
on a monthly rental of Rs, 20/- Abdul 
Sayed, undisputedly, died sometime in 
the year 1969 and his son, the defendant 
continued in possession of the demised 





*From -decision of Tarkeshwar Narayan, 
3rd Addi. Sub. J., ‘Purnea,  D/- 9-8-- 
1979. 2’ n Ep h 
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premises -as before. “The defendant dė- 
faulted in payment of rent for the -period 


from ‘February, 1968 to’March, 1969-and | 


, made himself :liable for ‘eviction under 
~ the Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1977, hereinafter 
referred to as ‘the Act’. The plaintiff, 
therefore, instituted: the suit against the 
defendant for eviction and arrears of 
rent. i 


3. The defendant contested the suit. 
He admitted that he was in occupation 
of the demised premises but pleaded that 
after the death of his father, there was 
a special oral agreement between the 
plaintiff and him that the defendant’ shall 
pay rent, settled earlier, namely, a-sum 
of Rs, 20/-, according to.-his. accommoda- 
tion and the plaintiff agreed, that the de- 
fendant shall repair the radio and also 
sew the clothes of the plaintiff and the 
charges thereof shall be adjusted to- 
wards the monthly rental of Rs. 20/-, 
The defendant also contested the suit on 
the ground of non-service of notice un- 
der Section 106 of the T. P. Act which, 
according to him, did not terminate the 
tenancy. 


4, The trial court accepted-the case 
of the plaintiff in toto and decreed the 
plaintiffs suit for eviction as also -for 
arrears of rent. The defendant . carried 
` the matter.in appeal but was unsuccess- 
ful, the appellate court having dismissed 
the appeal after agreeing with the find- 
‘Ings of the trial court. It is in these cir- 
cumstances. that the defendant has now 
taken up this matter before this court in 
second appeal, 


5. The only substantial question of 
law formulated by the learned single 
Judge of this court while admitting this 
second appeal was whether on the plead- 
ings of the parties, the courts were 
bound to frame and decide an issue as 
to whether any relationship of landlord 
and tenant was constituted between the 
defendant-appellant and the plaintiff- 
respondent (landlord) when admittedly 
the tenant was the father of the appel- 
lant and not the appellant himself. Shri 
R, S. Chatterjee pressed this substantial 
question of law which was resisted by 
the learned counsel for the respondent. 


6. The contention of Shri R. S. Chat- 
terjee is devoid of any merit and it must 
fail. It is undisputed that the respon- 
dent let out the demised premises to the 
father of the defendant who died some- 
time in 1969' and on the’ own ‘showing of 
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the defendant he continued in occupation 
of the demised premises after the death 
of his father as a result of an oral agree- 
ment ‘agreeing to: pay the original rental 
of Rs.: 20/- but according to his accom- 
modation ‘and, further, that the rental 
payable would: be adjusted towards the 
radio repair and clothes sewing charges 
payable by the plaintiff to the defen- 
dant. Thus, the position about existence 
of relationship of landlord and the ten- 
ant between the plaintiff and defendant 
was admitted in the written statement. 
Consequently’ no issue was framed nor 
any evidence was adduced by the par- 
ties regarding non-existence of' relation- 
ship of landlord and the tenant, ` The 
position remained the same even in the 
lower appellate court’ as Shri R. S. Chat- 
terjee frankly conceded that no such 
plea was raised before the filing of this 
second appeal. This substantial question 
of law is a mixed question of law and 
facts and needs determination of certain 
facts on appropriate materials. In view 
of the stand taken: by the defendant so 
far, no occasion arose for determination 
of the relevant factual aspect and obvi- 
ously there is no material on record be- 
fore this-court to determine such facts. 
In such a situation’ the ‘appellant cannot 
competently raise this point for the first 
time in second appeal and the contention 
of Shri R, S, Chatterjee must fail on this 
score alone. a ie 

7. Assuming, however, for the sake of 
argument, that the. substantial question 
of law does not involve any determina- 
tion of facts, the question would arise 
Whether the defendant: can: be deemed to 
be a tenant under the plaintiff. The only 
submission of Shri R. S, Chatterjee was 
that, according to Section 107 nf the 
Transfer of Property Act (T. P. Act) all 
other leases of immovable property not 
covered by the earlier provisions of that 
section may be made either by a reg- 
istered instrument or by oral agreement 
accompanied by delivery of possession. 
There was indeed an oral agreement, as 
alleged in the written statement. The 
submission of Shri R. S. Chatterjee, 
however, was that since there was no 
delivery. of, possession, the defendant 
having continued in possession of the 
premises ..as the son of his. father no 
rightful tenancy between the plaintiff 
and the defendant can spring up and that 
being so the' plaintiff's suit was bound 
to fail, I do not consider it necessary to 
decide ‘in this case as to whether the 
provisions: of the Transfer of* Property 


~ 


! 


292 Pat, ` 
Act shall' apply to leases. contemplated 
under the Act, abovementioned, Assum- 
ing that the provisions apply though, as 
we are aware, their Lordships of the 
Supreme (Court held in AIR 1979 SC 
1745 (V. Dhanapal Chettiar v. Yesodai 
Ammal) that no notice under Section 106 
of the T. P. Act is necessary for deter- 
mination of the tenancy under the Act, 
the contention of Shri Chatterjee is 
bound to be negatived on the own -as- 
sertions of the defendants made in the 
written statement. The assertion was, as 
il may be repeated, that, after the death 
of his father, there.was an oral agree- 
ment between the defendant and the 
plaintiff settling the terms of the ten- 
ancy in the way stated above. and it 
was only by virtue of that agreement 
that the defendant continued in posses- 
sion of the premises. Thus, the pith and 
substance of the assertions made by the 
defendant in the written statement was 
that the defendant remained in posses- 
sion. of the demised premises after -the 
death -of his father only as a conse- 
quence of the oral agreement and thus 
continuance of his possession over the 
demised premises as a result of the said 
oral agreement can well be regarded in 
law as delivery of possession having the 
effect of symbolic delivery of possession 
and thus the requirements, contemplated 
in Section 107 of the T. P. Act, . stand 
well satisfied. 


8. No other point having been raised 
by Shri R. S. Chatterjee, the appzal is 
bound to fail. The result is that it fails 
and is dismissed with costs. The judg- 
ment and decree of the lower appellate 
court are hereby confirmed. 


Appeal] dismissed. . 
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Ram Krishna Mandal,- Petitioner v. 
Baikuntha Lal Mandal and another, Op- 
posite Parties. 

Civil Revn. No. 1008 of 1978, D/- 9-4- 
1981.* 

Civil P. C. (5 of 1908), O. 21, R. 58 
(4) = Revision Application for 
Claim to property attached before jrdg- 
ment negatived by the. Court under 


Ie si es Ee ee 
*Against: order of N. K. Kanth, Munsif, 
Araria, D/- 4-4-1978. 
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O. 38, R. 8 — Revision application not 
maintainable — Remedy lies by way of 


"an appeal — Case law referred. (Para 4) 


Cases 
AIR 
AIR 


Referred : Chronological Paras 
1971 Ker 159 l 6 
1961 Andh Pra 385 
1954 Mys 39 "o 6 
.1953 All 452:.1952 All LJ 745 6 
1952 Orissa 182 6 
1945 Cal 449 6 
1934 - Pat .580 - 6 
1918 Mad 26 (FB) 6 
(1889) 17 Ind App 17: 6 

(PC). 


5, C. Mishra and Ramesh Jha, for Peti- 


. ILR 17 Cal 43 
6 


tioner; Shabbir Ahmad, for Opposite 
Parties, 
ORDER :— In this application under 


Section 115 of the Code of Civil Proce- 
dure (hereinafter referred to as 
Code’) a question arises as to whether 
a person whose claim is negatived by the 
Court under Order 38, Rule 8, of the 
Code can maintain a revision application 
before this Court or his remedy lies by 
way of appeal. . 

2. The opposite’ party No. 1 filed a 
suit praying for a money decree against 
the opposite party No. 2 and got attach- 
ment of certain immovable. properties 
before judgment. The petitioner, not a 
party to the suit, preferred a claim un- 
der Order 38, Rule 8 of the Code, The 
parties led evidence. The court below 
rejected the petitioner’s claim by an 
order impugned before us. 

3. If sub-rule (4) of Order 21, Rule 58 
of the Code be held to apply to the case, 
the petitioner should have filed an ap- 
peal before the District Judge; and ihis 
revision application must be dismissed 
as being not maintainable. 


4. Before the amendment of the Code 


‘of Civil Procedure in 1976, Rules 58 to 


63 of Order 21 dealt with the investiga- 
tion of claims and objection in execu- 
tion. The Rule 8 of Order 38 of the Code 
provided that where any claim was pre- 
ferred to property attached before judg- 
ment, the same should be investigated in 


‘the manner hereinbefore provided for in- 


vestigation of claims to property attach- 
ed in execution of a decree for the pay- 
ment of money, The reference was to 
the Rules 58 to 63 of Order 21. By the’ 
1976 amendment, the examination and 
decision of the claims both in Order 21 
and Order 38 have been described by 
the expression ‘adjudication’ in- place of 
‘investigation’; but- we do not think that 


‘the, 
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this amendment has in any way affected 
the nature of the proceeding. Order 38, 
Rule 8 of the Code, even after amend- 
for adjudication of the 
claims, to the manner provided for, in 
Order 21. The Amendment has, however. 
introduced some material modification in 
the relevant provisions of O. 21. Rul $ 59 
to 63 have been repealed and all the 
provisions relating to the adjudication 
of the claim have been incorporated in 
Rule 58 itself. Omitting the difference 
in the two sets of procedure, that is, be- 
fore and after the amendment, which is 
not material for the present case, it will 
be observed -that Rule 63 required the 
party against whom an order in the in- 
vestigation was made to institute a suit 
to establish his claim. Now the remedy 
has been provided by way of an appeal 
under sub-rule (4) of R. 58 treating the 
order complained of as a decree, 


5. The petitioner has filed the present 
application before the High Court on the 
ground hat the impugned order is. not 
appealable under Order 43, Rule 1 of the 
Code, It is true that the order has not 
been made appealable under this provi- 
sion but that does not solve the problem. 
The question is as to whether Order 21, 
Rule 58 sub-rule (4) applies. 


6. The controversy whether Rule 63 
of Order 21 applied to the investigation 
under Order 38, Rule 8 had engaged the 
attention of the Courts for sometime but 
later it was resolved by answering the 
question in thé affirmative. In Mallikh- 


' arjuna Prasada Naidu v., Matlapalli Vir- 


ayya (AIR 1918 Mad 26 (FB)) the Full 
Bench while dealing with the point ob- 
served that the corresponding provision 
ot the earlier Code of Civil Procedure 
had been applied without- question to a 
case of attachment before judgment 
which went before the Privy Council in 
Kissorimohun Roy v. Harsukh Das ((1889) 
17 Ind App 17). In Durga Dei v. Sada- 
nand Prusty (AIR 1952 Orissa 182), Ray, 
C. J. referred to in paragraph 8 of his 
judgment, several decisions taking the 
same view, The decisions of Kerala High 


Court (AIR 1971 Ker 159). Andhra Pra- © 
_desh Court 


(AIR 1961 ‘Andh Pra 383), 


‘Mysore High Court (AIR 1954 Mys 39), 


Allahabad High Court (AIR 1953 All 
452) and Calcutta High Court (AIR 1945 
Cal 449) are also to the same effect. 
While considering the question as. to the 
period of limitation applicable to. such a 
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suit, this High Court in Mt. Babbal Ku- 
mari Jayashwalin v. ‘Mulchand Marwar) 
(AIR 1934 Pat 580) held that Rule 63 
applied to an investigation under O. 38, 
Rule 8 of the Code. But since that rule 
did not lay down the period of limita- 
tion, one year period prescribed under 
Article 11 of the Schedule ‘o the Limi- 
tation Act would not apply as the Arti- 
cle referred to suits filed after attach- 
ment in execution of a decree. The 
longer period under Article 120 was held 
available, However, that point is not rel- 
evant in the case before us. What is 
material is that the provision of a suit 
under Rule 63 was held to be applicable 
to the investigation under Order 38, R. 8. 
Now after the amendment, there is no 
reason to hold that the provision re- 
garding appeal which has been intro- 
duced in place of the suit under R. 63 
should be restricted in its application. 
The object of providing for a suit un- 
der Rule 63 of the Code, as it stood be- 
tore the amendment, to be filed within 
a shorter period of limitation was to 
have expeditious disposal of questions of 
title raised by claims against aitachment 
before or after judgment. This object 
is sought to be achieved in greater 
degree by the amendment, The language 
of Order 38, Rule 8 of the Code makes 
the entire provisions of Order 21, R. 58 
(earlier Rules 58 to 63) applicable and 
nothing has been suggested by Mr. 
Mishra, appearing for the petitioner, for 
giving a narrow and limited application 
to Order 21, Rule 58 (4) of the Code. 
The sub-rule (2)-of Rule 58 directs all 
questions including questions relating to 
the right, title or interest in the property 
attached arising between the parties to 
the proceeding or their representatives 
and relevant to the adjudication of the 
claim to be determined under this rule 
and a separate suit for the purpose has 
been barred, If the provision of appeal 
be held to be inapplicable in case of at- 
tachment before judgment, - the losing 
party in such cases will be debarred 
from agitating his claim and challenging 
the order against him, The claim of title 
to immovable properties in other cases 
are subject to scrutiny by more than 
one Court and it cannot be’ assumed 
that the legislature intended to discrimi- 
nate in cases arising out of attachment 
before judgment. 


7. We, therefore, hold that the peti- 
tioner should have filed an appeal be- 
fore the District Judge - and- this. civil 


1 
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revision application is -not maintainable 
and is dismissed, -but without costs. 
| l ee dismissed. 


i 
i 
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BIRENDRA PRASAD SINHA ` 
AND M. P. VARMA, JJ. 
Daudpub Fishermen Co-op. Society 


Ltd. and others, Petitioners. v. The State 
of Bihar land others, ‘Respondents... . 

Civil Writ Jur. Case No, 2685 ‘of 1980. 
DA 24-3-1981. 

Bihar and Orissa Co-operative Saded 
‘Act (6 of: 1935), S. 66 — Settlement of 
Jalkar right ' — Co-operative Society, 
defaulter 'of Government dues, not en- 
titled to make settlement of jalkar which 
falls within its area, 

Where the Co-operative Society which 
was defaulter of the Government dues, 
had not made any recommendation be- 
fore thé Government for remission of 
dues aftet rejection of the case for such 
remission iby the District Remission Com- 
mittee, the case for such remission could 
not be sdid to be pending before any 
authority in appeal: therefore the settle- 
ment of jalkar made by any other auth- 
ority than the Co-operative Society . in 
whose aréa the - -operation of jaikar rights 
lies, would be competent: on the failure 
of the Co-operative Society to deposit the 
Government dues. (Para 7) 

Normally the jalkars should be settled 
with the |Society in whose area. of. ope- 
ration the jalkar lies, and the settlement 
may be made with any other Society 
only if the expediency of the situation 
so requires. (Para 7) 

Basudeva Prasad, Murli Prasad’ Am- 


bastha and’ Upendra Prasad, for Peti- 
tioners; Mani Lal, Standing Counsel No. 
4 with C, Sinha (Jr. Counsel to Stand- 


ing Counsel No. 4), Amarendra Kumar 
Singh and Shyam Nandan Pd, Sharma, 
for Respondents. 


- M P, VARMA, J.:— Petitioner No. 1 

Daudpur : Fishermen’s Co-operative So- 
ciety Ltd! Dinapur through its Secretary 
has filed| this writ application under 
Articles 226 and 227.of the Constitution 
of India for quashing of orders, contain- 
ed in annexure ‘]’ and annexure ‘1/1’ 
passed by respondent No, 2 Additional 
Collector, and Collector, Patna making 
settlement of the two Jalkars in favour 
of . respondent No. 8 the Digha Ghat Fi- 


HY/HY/D474/81/PGs. 


D. F. Co-op. Society Ltd.. v. State. 


A. LR, 


shermen’s Co-operative Society, Other 
petitioners 2 to 7 are the members and 
office-bearers of the ‘Managing 'Commit- 
tee of petitioner No. 1.:. It is a. register- 
ed co-operative society under the Bihar 
and Orissa Co-operative Societies Act, 
1835 (hereinafter referred to as ‘the So- 
acties Act’). This Daudpur Fishermen’s 
Co-operative Society (hereinafter refer- 
red to as.“Daudpur Society’) has got its 
bye-laws and in furtherance of the cause 
of the society, according to the bye-laws, 
falls in the area of its operation, This 
takes settlement of Jalkars’ rights, which 
settlement is done by ‘the Revenue De- 
partment of the Government of Bihar. 
Bihta and Dinapur Anchals are within 
the area of operation ‘and. the following 
two jalkars fall in. the- Pung and. Dina- 
pur Anchals: 


‘(i) Sone Sota Touzi Nos. 5340, 409 and ` 
3732 from village Dinapur Sahajadpur 
Takia up to Maner Ghogharanpur, 


* (ui) Usri Nala-Plot No, 1. 


Both the Jalkars fall within the sub- 
division of Dinapur, 


2. The Additional Collector, Revenue 
(respondent No. 2) issued notices for the 
settlement of the aforesaid two jalkars 
and the copies of the notices ;were sent 
to this petitioner and also to respondent 
No. 4, the Joint Registrar, Co-operative 
Societies, Patna. It is stated that this 
petitioner, as well as resondent No, ‘8, 
applied for the settlement of the’ afore- 
said Jalkars. It has been claimed on be- 
half of the petitioner that it is the policy 
of the State that co-operative societies 
will be given preference in' the matter of 
settlement of sairats over other - indivi- 
duals and it is also the policy- ‘of the 
State that settlement ‘of such saiarats in 
favour of a particular co-operative so- 
ciety in whose area of operation the sai-’ 
rat lies should be made and no other 
co-operative society can operate legally 
in that area. Respondent No.’ © Distric: 
Co-operative Officer, Patna keeping the 
aforesaid policy of the Government > in 
view recommended for the settlement of 
the aforesaid Jalkars for the year 1980- 
81 in favour of the petitioner Dotidpur 
Society as the Jalkars are with- 
in its area of operation. It is 
further stated on ‘behalf of the y 
petitioner that ` the Hon’ble Min- 
ister of Co-operation also wrote to the 
Collector, Patna recommending therein 
that the Jalkars falling within the area 
of the Doudpur’ Society | be settled with 
it and a copy of ‘this ‘letter was sent ‘to 


. 
al 
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the Additional Collector respondent No. 
2, A copy of thë letter of reeommenda- 
tion of the: Hon’ble Minister has been 
filed’ as Annexure 5 (sic). ‘The Anchal 
Adhikari, in his turn submitted a report 
(vide annexure 6) to respondent No. 2 
stating therein that the petitioner’s so- 
ciety, ie. the Daudpur Society was in 
arrear, who, on consideration of the facts 
of the case, settled both: the jalkars, Le. 


Sone Sota and also Usri- Nala Jalkar to 


respondent No. 8 Dighaghat Fishermen’s 
Co-operative Society as per orders con- 
tained in annexurés 1 and 1/1. The vali- 
dity and the legality of these two orders 
have been challenged and a prayer has 
been made to issue a writ of certiorari 
for, quashing of these two orders, 


3. It has been contended on behalf 
of the petitioner that the impugned 
order is not only arbitrary and discrimi- 
natory in nature, but it is also palpably 
erroneous, The respondent No. 2 (Addi- 
tional Collector) has made a departure 
from the settled policy of the Depart- 
ment of Co-operation in making settle- 
ment of the Jalkars with respondent 
No. 8, as the two Jalkars do not lie 
within the ar€a of its operation. It is 
contended that the area of operation of 
respondent No. 8 is Dighaghat and Phul- 
wari Anchals and does not include Bihta 
and Dinapur Anchals, imasmuch‘as the 
settlement is in violation of the direc- 
tions given by the Hon’ble Minister, Co- 
operative Department. 


4, It has next been urged that respon- 
dent No. 2 wrongly held the petitioner 
to be in arrear of. Government revenue 
or-a defaulter in payment thereof. If 
has been stated. that the Government of 
Bihar have constituted a State Sairat 
Remission Committee for examining the 
claims for remission put forward by. the 
Fishermen Co-operative Societies in the 
State, This committee is competent to 
recommend or reject the claim to re- 
missions. A copy of the resolution has 
been annexed as annexure 15 to this 
writ application. The case of the peti- 
tioner is that at.the relevant time, this 
society had moved for remission of the 
Government: dues before the District Re- 
mission, Committee. The correct proce- 
dure before the District Remission: Com- 
mittee is to send. all such claims; of re- 
mission: to the State, Remission. Commit- 
tee, which isthe final authority to grant 
or to reject the cases-and claims of -re- 
mission, . Though: the. claim of the peti- 
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tioner was rejected by the District Re- 
mission Committee, but the: petitioner 
had preferred appeal» which was pending 
before the Hon'ble Minister; Department 
of Co-operation and therefore, . for all 
such ‘practical purposes the petitioner’s 
society . must not have been deemed to 
be in arrear when the appeal was pend- 
ing. Respondent No, 2, therefore, took 
a ‘wrong view of calling this petitioner 
as a defaulter and consequently landed 
into érror'in rejecting the elaim of this 
petitioner and settled the sairats with 
respondent No,.8 Dighaghat Society.. 


5. Counter affidavits have been filed 
on behalf of respondents Nos. 1, 2, 3 and 
also on behalf of respondent No. 8, who 
had earlier filed caveat in this applica- 
tion. In the counter-affidavit filed on 
behalf of respondents 1, 2 and 3, it has 
been admitted that the jalkars in ques- 


-tion are within the area of op€ration 


of the Doudpur Society. It has also 
been stated that if the society, in whose 
area the operation of Jalkars lies makes 
default in payment of Government re- 
venue of the previous year, the settle- 
ment of the Jalkars can very well be 
made with any other society recommend- 
ed by the Department or even to a pri- 
vate individual by- publie auction. How- 
ever the co-operative societies are to be 
given preference over private individuals. 
It was asserted on their behalf in the 
counter affidavit that the petitioners 
society was inarrear with respect to 
sairat dues of the previous. year and the 
case for remission’ was rejected by the 
District Remission Committee. In other 
words, it has been stated that claim for 
remission was not binding on the date 
when the settlement was made with re- 
spondent No. 8. It has also been stated 
that respondent No. 4 the Joint Registrar 
of the Co-operative Societies had re- 
ported some complaint regarding irregu- 
society 
in the previous year and did not re- 
commend for the settlement in his 
favour, “Respondent No. 4 had, rather 
recommended for settlement of these 
Jalkars with respondent No, 8 Dighaghat 
society and on’ consideration of these 
facts the Jalkars were ‘not settled with 
the - petitioner's society, 


6. In the counter-affidavit filed on be- 
half of respondent No, 8 it has been said 
that the Jalkars in. question, as referred 
to in. Annexures.1 and 1/1 of the writ 
petition. „were settled. in accordancé 
with law by respondent No, 2 on 30-9-80 
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and -this' settlement. was. approved 
even by District Magistrate, Patna. Ag- 
- reement was also executed and Parwana 
in favour bf the respondent No. 8 Digha- 
ghat Society was also issued and they 
came in possession of an area exercising 
their rights of fisheries over the jalkars. 
It was, however, admitted that prefer- 
-ence with. respect to such settlement is 
given to! the concerned co-operative 
society, in whose area of operation the 
Jalkars lie, but at the same time, it has 
been asserted that if the concerned co- 
operative society is in default in making 
payment of Government revenue regard- 
ing previous year, the settlement can 
very well, be made with any other soci- 
ety. It has also been stated that the 
writ petitioner had suppressed certain 
materia! facts namely, commission of 
various irregularities and working of 
the society including non-deposit of the 
arrears and a dispute with resnect to 
the petitioner’s society is pending be- 
fore the Joint Registrar-respondent 
No. 3. It has also been stated that the 
petitioner's society is composed of the 
two brothers Jawahar Lal Sahni, who 
claims to be an honorary Secretary and 
Lalbabu Sahni claiming as ex-Secretary. 
Pe'itioner; No. 5, the Vice President of 
the | Sociéty ‘is the maternal uncle of 
petitioners Nos. 1 and 2 and petitioner 
No. 3 is also their close relation and that 
this society does not represent the in- 
terest of. the fishermen of the area. 
It has also been stated that in sunersé€s- 
sion proceeding the respondent No, 4 Joint 
R gistrar supersedcd the Managing Com- 
mittee of which the netitioner No, 1 re- 
presents the society claiming to be a Se- 
cretary and a copy of the order of the 
Joint Registrar has been annexed as 
Annexure ‘B’ to that counter-affidavit. 
It has also been alleged that Lal Babu 
Sahni has committed some forgery in 
the proceeding of the annual general 
meeting showing his own brother Jawa- 
har Lal Sahni as Secretary and the Joint 
Registrar respondent No. 4 has passed 
some orders that the .annual general 
meeting of the society was not an ap- 
propriate meeting as it was non est. Jn 
these circumstances, it has been con- 
tended that the petitioner is not entitled 
to any relief under the high preroga~ 
tive jurisdiction of writ of this Court. 


- 7. It is, however, admitted case of the 
parties that the two jalkars lie- within 
the area of operation of the petitioner’s 
society. It is also admitted position that 
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normally the Jalkars should be set- 
tled with the society in whose area of 
operation the Jalkar lies and the settle- 
ment may be made with any other society 
only if the expediency of the situation 
so requires. It is aiso the admitted case 
of the parties that the petitioner’s socie- 
ty was in fact, in arrear. But this has 
been denied by the petitioner on the 
ground that there was an appeal pend- 
ing for remission of the government 
revenue. It is also admitted by the 
petitioner that claim for remission was 
made before the Sairat Remission Com- 
mittee, which had rejected its claim 
and against the order of rejection an 
appeal was preferred. On behalf of the 
respondents it has been urged that the 
claim for remission having been not 
found genuine by the District Remission 
Committee, it rejected its claim for re- ' 
mission by its resolution dated 17-7-1980. 
Annexure 15 refers to the constitution 
of the Sairat Remission Committee for 
looking into the claims for remission put 
forward by the Fishermen Co-operative 
Society in the State, who have -taken 
settlement of Jalkars. This speaks of 
the fact that the committee, so constitut- 
ed, will hear the representation of the 
Fishermen Co-operative Society and 
after due consideration of their case wil] 
recommend to the Government about 
the genuineness of the claim or other- 
wise and the extent to which the remis- 
sion should be allowed in each case. In 
the instant case there was no question 
of making any recommendation to the 
Government for remission of the claim 
as it was not found genuine. It is, there- 
fore, incorrect to argue on behalf of the 
petitioner that the final authority in the 
matter of remission is the State Remis- 
sion Committee which had not taken 
any decision with reference to the’ re- 
mission claimed by the petitioner. In 
the circumstances, I find that the peti- 
tioner could not show that there was 
any recommendation made by the Remis- 
sion Committee to the State Govern- 
ment for consideration of the claim and 
in absence thereof the contention ‘raised 
on behalf of the respondents that no 
such claim was pending before the Gov- 
ernment and it cannot be said that there 
was any appeal pending before any other], 
authority in the matter for considera- 
tion. It was, therefore, rightly contend- 
ed by the  respondents.2, 3 and 4 that 
the petitioners society was in arrear 
and in view of this-exigency the settle- 
ment of the two Jalkars in question was 


í 
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made. with respondent No, 8. I, therefore, 
find no illegality in the orders contained 
in Annexures 1 and 1/1 relating to the 
settlement of the aforesaid two . Jalkars 


“in favour of .the respondent No, 8.1 


therefore, do not propose to interfere with 
the orders, 


8. Yet there is another reason why the 
petitioner does not deserve the protection. 


` under the prerogative writ of this Court. 


od 


. all -other ‘members are the 
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From Annexure ‘B’ it is gathered that 
the Joint Registrar, Co-operative Society, 
Patna (respond nt No. 4) superseded the 
Managing Committee of the petitioner’s 
society, of which- petitioner No. 2 Lal 
Babu Sahni is the own brother of 
Jawahar Sahni,- who claims to be the 
Henorary Secretary of the Society. It 
has also been held that Lal Babu Sahni 
committed certain forgery to show his 


-~ -brother Jawahar Sahni as the Secretary 


of the society and has further held that 
relation of 
Lal Babu Sahni. These: circumstances 
fully indicate that the hands of Lal Babu 
Sahni are not clean and this disentitles 
him for any relief in‘the writ. This ap- 
plication is therefore, dismissed . [ do 
not propose to pass any order for costs. 
BIRENDRA PRASAD SINHA, J.:— 
I agree. 
Petition dismissed.. 
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Md. Hafizullaha, Appellant v, Balki- 
shun Agarwalla and another, Respon- 
dents. 


A.F.A.O. No. 341 of 1975, D/- 3-12- 
1980.* 


Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (3 of 1947), Section 11A 
— Eviction suit on ground of default in 
payment of rent — Court, under Section 
11A, has no jurisdiction to order ten- 
ant to deposit arrears of rent prior t© 
the date of institution of suit — Order 
striking off defence for non-compliance 
with such order — Is illegal — Decree 
of eviction — Cannot be sustained. AIR 
(SB); AIR 1981 Pat 36 


(FB), Foll. (Paras 2, 4) 
Cases Referred: Chronological . Paras 
’ AIR 1981 Pat 36 (FB) - be ae Se 
AIR 1975 Pat 283 (SB) ay a> 


“From decision. of Gopi 
Jst. Sub, J. Dhanbad, D/- 10-6-1975. - 





Nath Chandra, 
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Md. Hafizullaha v. 


Balkishun Agarwalla Pat, 297 
. 8. C. Ghose, . Sukumar Sinha and 
Kalyan Kumar Ghose, for Appellant, 


Tara Kant Jha, N. K. Agrawal and Su- 
shil Kumar Mazumdar, for Reésponden s. 

JUDGMENT:— This second appeal ‘by 
Md.- Hafizullah the défendant-tenant 
arises out of a suit for his evicticn from 
certain premises situate in the town of 
Dhanbad. The suit was filed on 28th. 
July, 1966, on the ground of default in 
payment of rent. The suit was decreed by 
both the courts below in favour of the 
plaintiff-respondents and a decree for 
eviction of the appellant was passed. It 
appears that during the pendency ot 
the suit the munsif 1st court, who tried 
the suit, by his order dated 31st July, 
1967, under Section 11A of the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act (briefly, the Act) directed the 
defendant-appellant to deposit arrears 
of rent from March 1963 to July, 1963. 
The defendant did not. comply with the 
order. As a result of non-compliance 
of that order the defence as against 
ejectment was struck out. However, the 
suit proceeded and was decreed as men- 
tioned above. 


2. At the time of admission of this 


appeal a point of law was raised by the 


defendant-appellant that the trial court 
had no power to direct the defendant- 
tenant under Section 11A of the Act to 
deposit any arrears of rent prior to the 
institution of the suit ‘and hence the 


‘order in this regard dated 31st July, 1967 


was illegal and without jurisdiction and 
that the defence of the appellant could 
not be legally struck out. Accordingly, 
a substantial question of law formulated 
by this court by Order No. 8 dated 20th 
December, 1978, to the following effect: 

“Whether the order striking off the 
defence so far as it related to eviction 
was erroneous in law inasmuch as the 
order under Section 11A of the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act was to deposit rent with effect 
from March 1963, when the suit itself was 
filed some time-in the year. 1966?” 


At the time of hearing of this second, 
appeal the same point has been urged: 
by the appellant. In my opinion, there| 
is substance in this point. In Ram Nandan! 
Sharma v, Maya Debi, AIR 1975 Pat 283 
(SB), it was held that -the trial Court had 
no power to order under Section 11A of 
the Act for deposit of the arrears of rent 
for the -period prior to the date of in- 
stitution of the suit. This position. of 


law has’ not been challenged by the re-i- 


Itvis therefore, 
case. the trial 






clear that in the imstant 


order on the defendant-tenant . directing 
him :to deposit. the . arrears of rent from 
March, 1963 up to 27th July, 1966 (the 
suit having: been filed on 28th July 
1966). It! follows that the defence of the 
jdefendant-tenant could not «legally be 

struck. out for non-deposit of the arrears 
s mentioned in the order of.the 

dated 31st July, 1967. - 


3. The! ‘next question ` is as to what 
would be the effect of the illegality ‘of 
that order on the decrees under appeal 
This point was considered in an unre- 
ported Full Bench case of. Ganesh Ram 
v. Smt, Ram Lakhan Devi (S. ‘A.’ No. .606 
of 1975 disposed `. of on 25th September 
1980) : (Since reported in AIR 1981 Pat 
36). Ín. that case it was observed that 
by an order striking off the defence 
under, Section | 11A of the Act, the ten- 
ant is placed in the same position as if 
he had not défended the claim of eject- 
ment and that he is not permitted to 
lead evidence in support of his plea and 
the issue ‘has to be decided ex parte and 
that such! an order does’ affect the deci- 
sion in the’ case. It was also held that 
if the trial Court had no authority to 


pass an order for deposit of rent for the- 


period’ prior to ‘the institution of the 
suit, the jorder in this regard must ‘be 
held to he without’ jurisdiction, After 
making the aforesaid ` observation the 
concluded opinion’ expressed’ ‘was that 
since the written statement of the de- 
fendant was illegally `. struck off which 
robbed him of the. “right to lead ‘and 
establish [his case, the decree “of evic- 
tion passed by the Courts below must go 
and he should getia fair chance to plead 
and prove his ‘case, f 


4. In. view of: this ‘unreported Full 
Bench decision (S. A. 606 of 1975 dis- 
posed of on 25th September, 1980) (since 
reported in AIR: 1981 Pat.36) ;it must be 
held that the decrees, under appeal are 
not sustainable. in. law. 


5. Mr. Tara Kant Jha - onan for 
the plaintiff respondents 
'ċontėnded that in this case both parties 
adduced : evidence on the: point of default 
ir payment of ‘rent and ‘the-two courts 
below, after ` ‘rejecting the plea of. the 
defendant that hé * -had spent ‘Rs. ' : 450/- 
for repair of ‘the premises;'‘came to the 
conclusion! that the defendant had not 
paid’ rent: from’ March: 1963 and was -a 


: Ram Gopal v. Dhirendra Nath . 


Court had : ‘no TTE ENTE to: pass an. 


strenuously. 


ALR. 


defaulter within the meaning. of law 
and hence. this Court should not. inter- 
fere with such a finding. In my opinion, 
the. point has no. force.. Although the 
defendant had the -right to cross-examine i 
the. witnesses of the plaintiffs for the 
purpose of demolishing their ease, it 
was not open to_the defendant to estab- 
lish his case. as against ejectment and 
in law he could not be permitted to 
lead evidence in support of his plea. By 
illegal striking out. of the defence the 
defendant was thus certainly prejudiced, 
After that he had no right.to lead evi- 
dence and establish his case. The con- 
tention, therefore, must be repelled, 
6. In the result the contention raised 
by Shri S. C. Ghose for the appellant is 
accepted as valid. The appeal is allow- 
ed, the decrees of the two Courts below 
are set aside and the case is remanded. 
to the trial Court for further trial of the 
suit from the stage when the defence 
was struck.out. The defendant-tenant 
shall be given opportunity to lead evi- 
dence and to establish his case. The 
plaintiffs can also adduce further evi- 
dence, “The evidence which is already 
on the record shal] remain on record 
and shall be considered along. with the 
further evidénce, if adduced by the par- 
ties. In case the plaintiffs press their 
application under Section 11A of the Act 
again it will: be open to the learned 
trial court: to/ pass.‘a ‘valid order under 
Section 11A of the Act. It is needless 
to say that if defendant does not com- 
ply with that order the defence ` can > 
again be struck out. Parties shall bear 
their own costs of this second appeal. 


Appeal allowed, ` 
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` Ram Gopal Sah, Petitioner ‘v, ‘ Diren- 
dra N ath" and another, “Opposite ‘Parties. 

Civil Revyn, No, "2088" of 1979, D/-2-12- 
1980.* A 

Civil P, C. G. of 1908), | “Order 1 R 10 
i Addition’ ‘of ‘party | ag ‘co-plaintiff -— 
Direct conflict. age _ between original’, plain- 


n and, party seeking addition — it 


should not be added as co-plaintiff. ` 


"’ It-is ttue- that Order 1 Rule 10 of the 


Code of Civil Procedure itself places ‘no + 


*Against order of M. Ram, Sub. J., 
Dumka, “Santhal. Panas, cue 20-9- 
1979 e 


EY/FY/C583/81/VVG `. PO cae ya 
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such specific ‘Limitation on the power ‘of 
the court to. add a “person as a’ co-plain~ 
tiff, but it is a sound exercise of discre- 
tion not to add a’ person as co-plaintiff 
~ when: the existing plaintiff ` disputes the 
right of that person to the decree that 
might be passed or to the -property 
which is the subject matter- of the -suit 
and as such there exists a- direct conflict 
between the existing plaintiff. and .the 
person seeking ‘addition as  co-plaintiff. 
He may be joined! as defendant so that 
issue can be raised: between the plain- 
tiff and the party newly ‘joined, (1881) 
ILR 7 Cal 148; AIR’. 1953 Bom .202, .Rel 


on, Rs RCE (Para 4) 
Cases Woferred : he ‘Chronological Parad 
AIR 1953 Bom 202,90. 7... :, 0, 3 
poe ILR 7 Cal 148 ee ce, A 


:S. B.. Sanyal and S. K. Mishra, for 
Petitioner; G, P. Sanyal (for No. 1) and 
Awalokiteshwar Mishra and Jai Prakash 
Jha, (for No. 2), for ' Opposite: Parties, 


ORDER :— “One Shiva ` ‘Narayan ` ‘Sah 
alias Shivanandan Sah instituted ‘Title 
Suit No. 47 of 1978, in the ‘Court of Sub- 
ordinate . Judge, Dumka, for: eviction 
from a house of Dhirendranath Dey, 
who was: impleaded'as: the. sole; defen- 
dant in that. suit. It;: appears - that..an 
18-3-1979 . the., plaintiff: 
died, and, thereafter,.Ramgopal. Sah, whe 


is the petitioner in. jthis .:: Court. filed an 


application for:.,being)., substituted in 
place òf -the original . plaintiff ': alleging 
that he .was. his'son and; sole heir :and 
the petitioner .was - substituted: as plain- 


. tiff in place of original plaintiff . Shivanan- 


dan. Sah. Thereafter, . on, 5-7-1979 
Mst. Bimli Devi, who is opposite party 
No. 2 to the application in this Court, 
filed a petition under Order 22 Rule 3 
of the Code of Civil. Procedure praying 
for being substituted in place. of original 
plaintiff on the. allegation | that she was 
the widow and sole surviving heir .of. the 


original plaintiff. Subsequently, she filed 


a petition under Section 5 of the Limita- 
tion Act for. "condoning. the, delay in fil- 
ing the application and she prayed that 
she should be substituted in. place of the 
original plaintiff after, setting aside . the 
abatement. The substituted , plaintiff, filed 
+a rejoinder to that application denying 
that Mst. Bimli Devi, opposite party 
No. 2 to the application in this Court, 
was the widow of the original -plaintiff 
and as such she was the sole heir. and 
legal representative of, the original: plain- 
tiff. By his order dated‘ 1-9-1979,” the 
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: Shivnandan Sah, 
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learned Subordinate Judge-i in seisin:of the 
case dismissed the application for substi- 
tution --on ' the ground - ‘that no sufficient 
cause had -been- ‘made out for." setting 
aside’ the’ abatement ‘or for condoning the 
delay “in ‘filing the application; and that, 
therefore, the application for substity- 
tion was barred: by limitation. No find- 
ing was given' by. the learned Subordi- 
nate Judge’'on the question whether - or 
not ‘opposite party No..2 was eg widow 
of the original plaintiff, * : 


2. Subsequently on 4-9- 1979, ee 
party No.. 2° filed’ an ' application ` under 
Order ‘1 Rule 10 of the’ Code of Civil 
Procedure praying for’ being added as a 
co-plaintiff ` on the ground | that she’ was 
the widow ` of the original’ plaintiff. This 
application was ‘opposed but by his order 
dated’ 26-9-1979, the’ ‘learned Subordinate 
Judge held ‘that as the ‘application’ for 
substitution was dismissed not’ on merits 
but on the ground of limitation. the ap- 
plication | by Most. Bimli Devi could be _ 
entertained and’ holding that there were 
sufficient materials on record to’ show 
that Most. Bimli Devi was the widow 
of deceased’ Sheonarayan Sha directed 
that Bimi Devi be added ‘as’ plaintiff 
No. 2.. “The person originally substituted 
in’ placé ‘of’ original ‘plaintiff has come up 
to this Courtin revision against the 
aforesaid ‘order, 


3. Shii S. B. Sanyal, the learned 
Advocate appearing for the petitioner 
al first raised a number of contentions 
but ultimately he abandoned all con- 
tentions except one, namely, that the 
court. below acted ‘legally and with 
material irregularity . in, adding Most. 
Bimli Devi as co-plaintiff when her right 
to the property, which was the subject 
-matter of suit, was seriously contested 
by the plaintiff. In my opinion, this 
contention is correct and must prevail. A 
Similar question came up before the 
Bombay High Court in the case. of Baya- 
jabai Ganpat v. Keval Rambhau (AIR 
1953 Bom! 202) and’ Chagla, C. J. de- 
livering the judgment of the -Bombay 
High ' Court held -that a party is added 
as a co-plaintiff when the: plaintiff does 
not ` dispute the ‘right of the” co-plaintiff 
to thedecree which ' might be passed; 
and that when ‘there is a’ direct ‘conflict 
between the plaintiff and the’ person who 
claimed: to -be added-as a plaintiff, if the 
application: tor:'being - added- as party’ be 
allowed he should “be: added asa co- 
defendant. not as a co-plaintiff. Chagla, 
C.J, accordingly, in revision, set aside 
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the order of the court below adding the 
person whose right to the property in 
suit was contested by the plaintiff as a 
co-plaintiff, giving liberty to that per- 
son, if so advised, to apply to the court 
below to be made a party-defendant to 
the suit. 

4. The abovesaid view of the Chagla, 
C. J., is fully supported by the decision 
_ of the Calcutta High Court in the case 
of Googlee Sahoo v. Premlall Sahoo, 
(1881) ILR 7 Cal 148 on which his Lord- 
ship relied. Though Shri <A. Mishra, 
the learned Advocate appearing for op- 
posite party No. 2, contested the cor- 
rectness of the view that no persor 
should be added as a co-plaintiff when 
the plaintiff disputes the right of the 
person praying tobe added asa co-plain- 
tff and there is a direct conflict between 
the plaintiff and the person to seek to 
be added as a co-plaintiff, he was unable 
to cite any authority in support of his 
contention. It is true that order I Rule 
10 of the Code of Civil Procedure 
itself places on such specific limitation 
on the power of the Court to add a per- 
son as a co-plaintiff, but, in my opinion, 
it is a sound exercise of discretion not 
to add a person between whom and the 
existing plaintiff there is a direct con- 
flict as a co-plaintiff because if he is 
joined as a defendant issue can be rais- 
ed between the plaintiff and party newly 
joined. In agreement with Chagla C. J. 
i, therefore, hold that the court below 
acted illegally or with material irregu- 
larity in excrcise of its jurisdiction when 
it ordered opposite party No, 2 to be 
added asa co-plaintiff when the plaintiff 
disputed ‘her right to the decree which 
might be passed or to ‘he _ property 
which is the subject-matter of the sult. 
The order under révision, therefore, 
must be set aside, 


3. Shri Mishra. appearing for opposite 
party No. 2, contends that if the order 
is sft aside ihe order should no* be com- 
pletely set aside but only modified into 
an order adding opposite party No. 2 as 
a co-defendant. It is seriously objected 
to by the learned Advocate appearing 
for the opposite party No. 1, the original 
defendant. He contends that the op- 
posite party No. 2 should not be added 
as a party to the suit at all as her ap- 
plication for being added as a party was 
a device to circumvent the earlier order 
dismissing her application for substi- 
tution, In my opinion, it is not neces- 
sary to pronounce upon this ques- 
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tion at present because no application to 
add her. as a defendant has been filed 
by opposite party No., 2. The qucstion 
should properly be decided as and when 
such an application is filed by opposite * 
party No, 2. 


6. I would, accordingly, allow the ap- 
plication and set aside the order direct- 
ing that opposite party No. 2 be added 
as plaintiff No. 2. It will be open to 
opposite party No, 2, if so advised to 


‘apply to the court below to be made a 


party-defendant to the suit. If such a 
claim is made, the court below should 
dispose of that application according to 
law after considering any objections 
raised to that application by the defen- 
dant or the plaintiff. In the circum- 
stances of this case, however, I make 320 
order as to costs. 


Revision allowed.~ 
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NAGENDRA PRASAD SINGH, J. 


Ram Sewak Lal, Appellant v. Rajendra 
Prasad, Respondent, 


A. F. A. D. No. 122 of 1975, D/- 2-12- 
1980,* 


Civil P. C. (5 of 1908), O. 8. Rr. 3, 5 — 
Pleadings — Written statement — Evi- 
clion suit — Specific allegations in plaint 
that notice under Section 106 T. P. Act 
was served on defendant and was receiv- 
ed by him on certain date — Allegations 
not specifically denied by defendant in 
written statement — Effect. (Transfer 
of Property Act (1882), Section 106). 

Where in a eviction suit the plaintiff 
had specifically alleged in the plaint that 
notice under Section 106 T. P. Act was 
served on the defendant and that the 
same was duly received by him on a cer- 
tain date, and there was no specific 
denial of these allegations by the def-n- 
dant in his written statement, in view 
of Rule 5 of Order 8 it could be held 
that there was no denial by defendant 
to the plaintiff’s assertions, the defen- 
dant, therefore, could be deemed to have 
admitted the allegations. stated in the 
plaint, and the mere fact that the defen- 
dant in his evidence had stated that the 
notice was served on him on _  cer‘ain 


r 


other date could be of no consequence. ` 


' (Para 7) 


*From decision of Ashok Kumar Sinha, 





ard Ad), Sub. J.. Patna, D/- 16-12-1974. 
eaten a re 
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~~ 


"missed by 


1981 ` 
Jagdish Pandey, Bipin Behari Sinha, 
Ramanuj Prasad Singh and Mrs. Indu 


Bala, for Appellant; S. Mustaf and Sac- 
hchidanand, for Respondent, i 


JUDGMENT :— One of the plaintiffs 
is the appellant in this second appeal. 
The suit in question had been filed on 
behalf of the plaintiffs for eviction of the 
defendant-respondent from the premises 
fully described in the schedule of the 
plaint. The ground for eviction was of 
personal necessity and default in the 
payment of rent. 

2. According to the case of the appel- 
lant, he had issued a notice dated 5th 
July, 1967, under Section 106 of the 
Transfer of Property Act, which was 
served on the defendant-respondent op 
§-7-1967. The defendant-respondent sent 
a reply to the said notice on 19-7-1967. 


3. The learned Munsif having held 
that there has been default on th2 part 
of the defendant-respondent in payment 
of rent, dismissed the suit of the platn- 


tiffs on the ground that the notice which. 


was issued on behalf of the plaintiffs 
under Section 106 of the Transfer of 


' Property Act was served on the defendant 


on 18-7-1967 terminating the tenancy: by 
3ist July, 1967, which was invalid and 
as such tenancy was never determined. 
On that finding the suit for eviction was 
dismissed. The Court of appeal below 
has also affirmed the said judgment and 
decree dismissing the suit of the plain- 
liffs on the ground of want of proper 
notice under Section 106 of the Trans- 
fer of Property Act. ; 


4. Learned Counsel appearing for the 
appellant submitted that the finding re- 
garding non-service of notice under 
Section 106 of-the Transfer of Property 
Act is vitiated and the Courts below 
have committed an error of law on that 
question. Before I deal with the argu- 
ments raised on behalf of the parties, I 
may point out that the Provisions of the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act, 1947, which was in 
force when the suit in question had been 
filed, was not made applicable to village 
Khusrupur, where the premises in ques- 
tion are situated. The suit had been 
filed in the year 1967, which was dis- 
the trial Court in the year 
1972. Even the appeal filed on behalf 
of the plaintiffs was dismissed in the 
year 1974. The provisions of the aforesaid 
Act had been made applicable by a ‘noti- 
fication issued in the year 1977. As such, 
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the claim of the parties have to be de- 
termined not in” accordanze with the 
provisions of the Bihar Buildings (Lease, 
Rent and Eviction) Control] Act, 1947, 
but in accordance with the provisions of 
the Transfer of Property Act. It can- 
not be disputed that before a suit for 
eviction can be filed, tenancy must be 
determined in accordance with the pro- 
vision of Section 106 of the Transfer of 
Property Act by serving fifteen days 
notice expiring with the end of a month 
of the tenancy. It is an admitted posi- 
tion that the notice dated 5-7-1967 pur- 
ported to determine the tenancy with 
effect from 3lst July, 1967 and as such 
a clear 15 days’ notice had been given 
by the plaintiffs to the defendant. How- 
ever, the Courts below have held that 
the said notice was served on 18-7-1967 
and as such it will not be deemed that 
l5 days’ notice had been given to the 
defendant. . 


5. On a first impression this finding 
appears to be a finding of fact and if 
that be a correct finding then the suit 
has been rightly dismissed. But | the 
question which has been urged on be- 
half of the appellant is that it was never 
disputed by the defendant in his written 
statement that the notice dated 5-7-1967 
was not served on him on 9-7-1967, as 
alleged by the plaintiffs in the plaint, or 
ii was ever asserted in the written 
statement that the said notice was serv- 
ed on him on 18-7-1967? The plaintiffs 
in Paragraph No. 13 of-the plaint clearly 
stated that they had issued a notice 
dated 5-7-1967 under Section 106 of the 
Transfer of Property Act determining 
the tenancy of the defendant on the ex- 
piry of the month of July 1967, “which 
was duly received by the defendant on 
9-7-1967 and the defendant has sent a 
reply to the above notice’, In the writ- 
ten statement there is no specific denial 
of paragraph No. 13. There is no state- 
ment in the written statement that 
notice dated 5-7-1967 was never received 
by the defendant on 9-7-1967 or that it 
was received on 18-7-1967 by the defen- 
dant. In paragraph No, 18 of the written 
statement it has been stated as follows: 

“That the notice for eviction is other- 
wise. bad, illegal and not maintainable.” 
As such, there should not be any diffi- 
culty in, holding that the defendant 
never denied the assertion made by the 
plaintiffs. regarding service of notice on 
9-7-1967. On behalf of the defendant- 
respondent learned counsel urged that it 
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regarding’ service of notice under Sec- 
tion 106 of the Transfer of Property 
Act in cases where such notice is to. be 
served. and prove service. thereof. on . the 
defendant before a suit for eviction can 
be decre There cannot be any dis- 
pute that! whenever a suit for eviction 
is filed and in cases: where: such notice 
has to be served, plaintiff has to allege 
in the plaint regarding service of such 
notice. I.have already’ mentioned that 
in the. plaint the plaintiffs have spécifi- 
cally stated about the service of such 
notice. They have stated: that fact on 
oath in evidence. The defendant did 
not deny | that specific statement regard- 
ing service on 9-7-1967 im the | written 
statement as already stated above. In 
such a situation, can it be. held that the 
plaintiffs Ihave not cca aa the ` onus 
placed on them. 

6. Rule 3 of Order VII of the Céde 
of Civil Procedure requires the deféen- 
dant to deny specifically the allegations 
made ‘by the plaintiff’ in` the plaint: 
Again Rule 4 of Order’ VII Prohibits 
the defendant from: making evasive de- 
nial in bis written statement and it also 
contains an illustration how the asser- 
tions made in the plaint should be de- 
nied. Rule 5 of Order VIII as it‘was-in 
forcè'at the time of'' the institution of 
the suit {att may be mentioned that it 
has been made more rigorous by C. P. C 
Amendment Act 1976) was as follows: 
© “Every allegation of fact in the plaint, 
if not denied specifically ‘or by neces- 
sary implication, or stated to be not ad- 
mitted in| the pleading of the defendant, 
shall be taken to be admitted’ except ‘as 
against a|person under. disability”. 


7. Now, in such a situation can it be 
held oe defendant-respondent de- 
nied reg g service of notice on 9-7- 
1967 as equired by law. In my view, 
the answer to this question is in nega- 
tive. Even in the reply (Ext. 4) dated 
19th July, 1967, which was sent by the 
defendant in reply to the notice under 
Section 106 of the Transfer of Property 
Act it was not stated that the notice un- 
der Section 106 of the Transfer of Pro- 
perty Act was received by him on 18-7- 
1967 and las such that notice was invalid. 
Even in this reply there was a evasive 
assertion [that notice was invalid. In my 
opinion, the courts below have commit- 
ted a substantial error of law in holding 
in the facts and circumstances of the case 
that the — have not discharged 


Moghal Singh. v. ‘Member, Board of ‘Revenue 
is the duty of the plaintiffs to . allege 


A. LR. 
théir onus. in alleging and proving: that 
notice dated 5-7-1967 which was served 
on' -the defendant: on 9-7-1967: They 
should not have held that it was served). 
on 18-7-1967, merely because, 
stated so by ‘the defendant in his evi- 
dence. In view of Rule 5 of Order VIII 
of the Code of Civil Procedure they 
should, have held’ .that there was no 
denial by the defendant, to the assertion 
made by the plaintiff in paragraph No. 
13 of the plaint ‘and it would be deem 
that the defendant had admitted regard- 
ing the service of notice on 9-7-1967. On 
that ‘finding they should have held that 
the notice under Section 106 of the 
Transfer of Property Act was” validly 
served on the defendant. - 


8 In view.. of the fact 
the provisions of _the Bihar. 
Buildings (Lease, Rent and Evic- ` 


tion) Control Act was not. applicable 
to the premises in question when the 
suit for eviction was filed or it was dis- 
posed of, the plaintiffs were entitled to 
evict the defendant by merely serving 
valid notice under Section 106 of the 
Transfer. of Property Act. * 

9. ‘As I have already stated that the 
said notice is valid, the appeal is allow- 
ed, , the judgments, and decrees of the 
courts below are set aside and the suit, 
of the plaintiffs is decreed. ‘However, 
there will be no order as to costs. | 


£ , . Appeal allowed. 
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CHAUDHARY SIA SARAN SINHA, JJ. 

'Moghal Singh and others, Petitioners 
v. Member, Board of Revenue and others, 
Respondents. 

Civil Writ Jur. CAE No. 1497. of 1977, 
D/- 2-9-1980. 


Bihar Land Reforms (Fixation: of Cell 
ing Area and Acquisition of Surplus 
Land) Act (12 of: 1962), S. 16 (3) — Ap- 
plication for pre-emption — Case re- 
manded for finding whether the pur- 
chaser or the applicant was “an adjoin- 
ing raiyat” on the date of the purchase 
of the land sold. ` 


` 
it, jwas 


1 
a. 
P 


Per Chaudhary Sia Saran Sinha, J.:4 


The authorities deciding pre-emption 
matter being creatures of statute have to 
function within the four corners of that 
statute. ` _ Obviously, therefore, unless the 
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\7 is. mentioned. in 
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statute . specifically. bestows. such, power 
on them, they.:eannot assume the powers 
of a Civil Court and. ‘hotd that the sub: 
ject matter of the:sale deed is:not what 
.the. deed: but something 
else, The:Revenue Authority has mere- 
ly to investigate:if there -has been a 
transfer of a-land, after thé .commeé€nce- 
ment of the. Act, to any person other 
than. the co-sharer or a raiyat of adjoin- 
ing. land for which purpose he can, in 
appropriate circumstances; - hold a -spot 
enquiry also. > | ao (Para. 9) 

‘Prem Lal and Ram Krishna Prasad, 
for Petitioner; R, C. Sinha, for. the State; 
Ramakant Verma, for Respondent No, 5. 


B. P. JHA, J.:— In an application un- 
der Articles 226 and 227 of the Constitu- 
tion of India, these petitioners pray for 
quashing Annexures 2 and 3. These an- 
~nexures contain the orders passed by 
the appellate authority and he. :re- 
visional authority under the provisions 
of the Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act, 1961, Annexure 1 contains 
the order passed by the. authority under 
the Act, 


2, Respondent. Nos. 4 and 5 filed an’ 
application under Section 16 (3) of the 


Act for pre-emption over 90 decimals of 
land ` purchased by ‘the petitioners on 
5-4-1974.. Ramdhani Sao (respondent 
No. 6) sold 90 decimals of plot No. 25 of 
village Jharna, Police Station, Lesliganj, 
district Palamau,: to the petitioners’ on 
5-4-1974 through a registered sale. deed. 
In the said sale deed the i ‘given 
is as follows: 
North — Ramdhani Sao 


South — Moghal Singh and others 
(Petitioners) 


East — Boundary w village  Turkaádih 
West — Mogal Singh and others = 
tioners). 


3. It is on the basis of the aforesaid 
sale deed that the learned counsel for 
the petitioners contends ‘that. the pre- 


emptors have. no right to - pre~ 
empt. the. pétitioners ` from -the 
land in question. in = view. of 


the boundary given: in the sale deed 
dated 5-4-1974. According to him, before 
5-4-1974, these petitioners were adjoining. 


‘raiyats holding land adjoining -to the 


land transferred. If this. argument is cor- 
rect, then certainly an application for. 
pre-emption filed by respondents Nos, 4 
and 5 is not maintainable, However,” I 
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am not deciding the. point in favour of 
the petitioners at present. Aecording +o 
the case. of the petitioners, the peti- 
tioners were already on the West bound- 
ary of plot No. 25 by virtue of a pur 
es of their 
wivés by registered sale deed‘ dated 4-7- 
1972.. They also claim to be purchasers 
of plot No. 26 by a ‘registered sale ‘deed 
dated 8-6-1965. i , 

4. On the other hand, the pre-emptors 
claim that wrong boundaries have been 
given in the sale deed dated 5-4-1974 in 
favour of the petitioners. In other words, 
learned . counsel for respondent No. 5 
means to say that the pre-emptors. are 
adjoining raiyats of the land purchased 
by the petitioners on 5-4-1974. In this 
connection he has referred to the reg- 
istered sale deed dated 6-5-1987, which 
was executed by Ramdhani Sao (réspon- 
dent No. 6) in favour of respondent Nos. 
4 and §, This sale deed also related to 
plot No, 25, 

5. In view of the disputed questions 
of fact, I direct the Additional 5. D. O., 
Daltonganj (respondent No. 3) to hold an 
inquiry on the spot in order to ascertain 
as to whether (i) the pre-emptors are the 
adjoining raryats of plot No. 25 or hot 
and, (ii) whether the petitioners were 
adjoining raiyats before the purchase 
made by them on 5-4-1974, If the answer 
of the second question is in the affirma- 
tive, “then the application for pre~emp- 
tion will not be maintainable in view of 
the provisions of Section 16 (3) of the 
Act. If the answer of the 2nd question 
is either in the negative or in the affirm- 
ative,’ he is directed to hold an inquiry 
at the’spot in order to ascertain a5 to 
whether the purchase of land of plot No. 
25 adjoins the land purchased by respon- 
dent Nos. 4 and 5, or not: If the answer 
of the second question is in the negative 
and the answer of the first question is 
the application for 
pre-emption filed by respondent Nos. 4 
and § shall not be allowed, The parties 
shall also be’ entitled: to: lead: oral evi- 
dence on the limited: question, The auth- 
ority ..holding the inquiry shall not go 
into’ the question of title between the 
parties. The most crucial’ point will be 
as to whether the petitionérs had already 
purchased land adjoining plot No, 25 or 
not... The whole decision will depend on 
this. quéstion. 

6. In the result, the ‘application , is. al- 
lowed. Annexur€s 1, 2 and 3 are hereby 
quashed and the case’ 4s!:remanded to 
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the Additional S. D. O., Daltonganj, for 
inquiry and decision in accordance with 
law keeping in view of the observations 
made above. The parties shall bear their 
own costs. 


CHAUDHARY SIA SARAN SINHA, J. 
:— 7. I agree with my learned brother 
that after quashing Annexures ‘]’, ‘2’, & 
‘3’, the matter should go back ‘on remand 
to the Additional Sub-Divisional Officer, 
Daltonganj, for fresh decision in accor- 
dance with law after making a spot in- 
quiry as regards the requirements of 
sub-sec. (3) (i) of S. 16 of the Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961. 


8. The: learned single Judge while re- 
ferring the matter to a Division Bench 
observed as follows: 


“I am extremely doubtful if the auth- 
orities in: a proceeding under Section 16 
(iii) of the Act can hold that the subject 


ma‘ter of the sale is not what is men-. 


tioned in.the deed but something else.” 


9. The authorities deciding the pre- 
emption matter being creatures of sta- 
tute have to function within the 4 cor- 
nirs of that statute. Obviously, there- 
fore, unless the statute specifically be- 
stows such power on them, they cannot 
assume the powers of a civil court and 
hold that the subject matter of the sale 
deed is not what is mentioned in the 
deed but something else. The Revenue 
Authority has merely to investigate if 
there has been a transfer of a land, after 
the commencement of the Act, to any 
person other than the co-sharer or a 
raiyat of adjoining land for which pur- 
pose he can in appropriate circumstances 
hold a spot enquiry also. The authority 
concerned shall keep these observations 
also in view while disposing of the mat- 
ter on remand in accordance with law. 


Petition allowed. 
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Banshi' Bhagat, Appellant v. Kishun 
Bhagat and others, Respondents. 
A. F, A. D. No. 416 of 1976, D/- 18-8- 
1980.* 


*From decision of Shushil Kumar Dwi- 
vedi, Sub. J., Aurangabad, ` D/- 31-3- 
1976. 
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Banshi Bhagat v. Kishun Bhagat 


AI. R. 


Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 of 
1956), Ss. 3 (1) and 4 (c) — Effect of 
notification under S. 3 (1) Suit for 
declaration of title and recovery of pos- « 
session of land and demolition of con- 
struction thereon by defendant — Noti- 
fication under S, 3 in respect of such 
land published in official gazette during 
pendency of appeal arising out of suit — 
Svit would fall within purview of S. 4 
(c) — Suit.and. appeal would abate as 
Suit is one relating to land. .1977 BBCJ 
701; AIR 1979 Pat 250, Rel. on, (Para 4) 


Cases Referred : Chronological Paras 


AIR 1979 Pat 250: 1979 BBCJ 259 4 
1977 BBCJ 701 4 


` Lakhman Saran Sinha and Birendra 
Prasad Singh, for Appellant: Kailash 
Roy, Bishwanath Agrawal and Om Pra- 
kash Ghosh, for Respondents, 

< JUDGMENT :— This second appeal 
has been filed by the defendant from a 
reversing decision dated 3lst March, 
1976, of the Subordinate Judge, Auranga- 
bad. The suit was for a declaration of 
title and recovery of possession over the 
khatiani land bearing plot No. 1127 of 
khata No, 87 measuring 35 decimals of 
land of village Obra, police station Obra, 
in the district of Aurangabad. It was 
further prayed that the rooms and 
verandah which had been constructed by 
the defendant during the pendency of the 
suit be demolished and the plaintiffs be 
given its vacant possession. The lower 
appellate court accepted the case of the 
plaintiffs and held that the plaintiffs had 
title to the case land and that the de- 


——s 


fendant dispossessed’ him from the suit » 


land by the construction of a house dur- 
ing the pendency of this suit. It accord- 
ingly, decreed the suit and directed the 
defendant to demolish the house within 
three months of its order. 


2. In this case it is not disputed .that 
a notification under Sec. 3 of the Bihar 
Consolidation of Holdings and Preven- 
tion of Fragmentation Act, 1956 (briefly 
the Act) was published in the official 
gazette when the title appeal arising out 
of the present suit .was pending in the 
lower appellate court with respect to 
Obra Anchal in which the disputed land 
lay. 
tioned about this notification in an. affi- 
davit .filed in this Court and this fact 
has not ‘been .-controverted in the 


Outer: aut of the. Saati aid 
dents, Fi 
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-.3. The substantial, question of 


. law which was formulated by this Court 


under Section 100 (4) of the Code of 
Civil : Procedure is: 

“Whether in view. of. the notification 
ühder Section 3 of the Act the suit, the 
appeal in lower appellate court and this 
second appeal all stand abated.”- 

In my opinion, the clear answer to this 
question must be ‘yes.’ The relevant 


, Section 4 (c) of the Act provides that 


"Every proceeding for the correction 
of records and every suit and proceed- 
ings in respect of declaration of rights 
or interest in any land lying in the area 
or for declaration and adjudication of 
any other right in regard to which pro- 
ceedings can or ought to be taken un- 
der this Act, pending before any court 


_or authority whether of the first instance 


jand the appeal stand abated. 


wy 


or of appeal, reference or revision shall, 
on an order being passed in that behalf 
by the court or authority before whom 
such suit or proceeding is pending stand 
abated provided*******” 

From a perusal of the above it is clear 
that every suit in respect of a declara- 
tion of right or interests in any land 
lying in the area or for declaration and 
adjudication of any other right in re- 
gard to which proceedings can or ought 
to be taken under this Act shall stand 
abated. In-the instant case admittedly 
the plaintiffs brought a suit for declara- 
tion of title to the land and also prayed 
for confirmation or in the alternative for 
recovery of possession, Clearly, there- 
fore, the suit falls within the purview of 
Section 4 (c) of the Act. So the suit 


. 4, Mr. Kailash Roy appearing for the 
plaintiff-respondents, however, argued 
that on the own case of the defendant 
he had a house standing on the dis- 
puted land for a long time. It has been 
pointed out by him that in the amend- 
ment petition for amendment of -the 
plaint the plaintiffs said that during the 
pendency of the suit the defendant con- 
structed two brick built rooms which 
were about 18 cubits long north to south 
and 6 cubits wide with verandah facing 


-west attached thereto and thatched them 


with - straw.and further the defendant 


‘had also made another brick built veran- 


dah about 12-14 cubits being north to 
south .and 6 cubits wide at.a short dis- 
tance north of the. aforesaid rooms. and 
rested ‘it on pillars. and brick walls. On 


1981 -.Pat./20 > > XI G40. 
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the basis of this fact it was argued by 
Mr. Kailash Roy that the defendant had 
changed the status quo of the land and 
when -the character of the land was so 
changed it could not be governed by 
Section 4 (c) of the Act, Counsel further 


‘urged that the consolidation officer un- 


der the Act had no power to order de- 
molition of the house and, therefore, it 
should be held that the suit has not ab- 
ated. In my opinion, the contention is 
unsound, ` In Bijli Thakur v. Rameshwar 
Thakur (1977 BBCJ 701) it was contend- 
ed that Section 4 (c) applies only to a 
suit which is in respect of declaration olf 
rights or interests in the land and that 
it does not cover a suit for recovery of 
possession or mesne profits. This con- 
tention was repelled and at p. 703 in 
para 4 it was held: 

“The provisions of clause {c) have 
been expressed in very wide terms and 
it is quite apparent that the relief of 
possession and .mesne profits which had 
been sought in the suit could only be 
granted on the basis of a declaration of 
plaintifi’s right or interest in the land in 
suit. In short in every suit for recovery 
of possession of land and mesne profits, 
as in this suit, a declaration of the right 
or interest on the basis of which the 
prayer is made has necessarily to be 
made and without such a declaration no 
relief with regard to possession of 
mesne profits can be granted. The suit 
in question is, therefore, clearly one 
covered by the provisions of clause (c).” 
In the Full Bench case of Ram Krit 
Singh v. State of Bihar (1979 BBCJ 259 
at p. 268): (ATR 1979 Pat 250 at p. 255) 
it was observed: 

A Ey if a party succeeds in establish- 

ing its title, after the close of the conso- 
lidation proceedings, it would be open to 
it not only to have its title declared ac- 
cordingly, but also to have a decree for 
mesne profits.” 
It is to be noticed’ that the pora 
matter to be remembered is that abate- 
ment of the suit continues, only till the 
close of the consolidation operation and 
not for all times to come. In the Full 
Bench ‘case of Ram Krit Singh (supra) it 
was held at p. 267 in para 14 (of BBC): 
(at p. 255 in para 14 of AIR): 

“It is obvious, therefore, that on the 
close of consdlidation operation in a vil- 
lage or area the abated suits would re- 
vive, But the révival of those suits would 


‘hot create ‘any problems as suits - will 


a wt 


bd -a m we 
t. 





j interest| in any. land covered by - the 
consolidati n- -proceedings ig concernëd.” 


From the above observation it is clear 
atter 


that the abated ‘suit does - revive 
the close pf the consolidation ` operation 
and it willl be decided in conformity with 
the- decision. of,.the consolidation `. officer. 
It is. further clear that the plaintiff can 
get a declaration not only of title but 
also can et a decree for mesne profits. 
In the instant case 
was for land and not for house. The 
construction of the house according | to 
the own case of the plaintiffs was made 
during th pendency of the ‘suit and it 
was merely a mode of dispossessing the 
plaintiffs from the land. The demolition 
of the house, I think, can only be called 
an ancillary relief, I am, therefore, of 
the opinior that after ‘the revival of the 
suit if his|title ‘to the land is proved he 
will then entitled to a decree for de- 
molition of the house, The point thus 
has no: force. I would, accordingly hold 
that -the | suit, 
court of appeal below and this second 
appeal ane abated. ‘No costs. 


: . Order accordingly. 


is AR 1981 PATNA 306 
HARI LAL AGRAWAL, J. 
Chedi Prasad Singh, Petitioner v. State 
of Bibar and others, Respondents, k 





l 


Civil it: Jur. case No, i of 1980, 
D/- 11-8-1980. 

. Bihar anchayat Samiti and Zilla 
Parishads ct 1961 (Bihar Act 6 of 1962), 


S. 32 (1) — Notice of motion of no-con- 
fidence made within- 6 months of assump- 
tion of office is invalid. 


The intention of the Legislature is that 
a Pramukh or Up-Pramukh must be 
given an Undisturbed tenure of 6 months 
from the date of- the assumption of the 
office, As the- making of a notice is a 
sine qua non, the consideration of the 
motion by. the Samiti and. the further 
deliberation held by the members of the 


Panchayat| Samiti must be held to be 
invalid an vitiated. (Para 4) 
Shivanandan Roy,- for - Petitioner; 
Brahmanand Singh,.. Standing Counsel 
No. 1, . Tapeshwar: Prasad Singh and 
Bhupendra! Kumar, for Respondents. - 
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hous Prasad: Singh y: State -~ 


the dispute really 


the title appeal in the 


A. TR. 
_ ORDER: :— The petitioner has’ chal- 
lenged the B in of-a resolution dated’ 


the 10th Octobér,-1979,: adopted at’ an 
emergent meeting of’ the Panchayat 


_Samiti,: Sambhuganj. -By this -resolution, 


a‘ vote- of no-confidence was. -passed 
against the petitioner’ who. had earlier on 
the 12th March, 1979, been elected as 
the. Pramukh of. the ‘said _ Sambhuganj 
Panchayat. Samiti; The ground on which 
the -petitioner challenges the validity. of 
the .resolution of the Panchayat Samiti is 
that the notice of the: motion was given 
on 5th September, 1979, ‘which was with- 
in six months’ from ‘the date of’ assump- 
tion. of the office ‘of Pramukh. by. the 
petitioner, and thérefore, the whole pro- 
ceeding was invalid in law. 

2. In order to appreciate the argu- 
ment, I would refer to the relevant pro- 
visions 
and Zilla Parishads Act, 1961 (Bihar Act 
6 of 1962) (hereinafter referred to as ‘the 
Act’). Section 32 of the. Act deals. with 
the motion of non- -confidence in Pramukh 
or Up-Pramukh, Sub-séction (1) of Sec- 
tion 32 provides that “a motion express- 
ing want of confidence in the Pramukh 
or the Up-Pramukh of a Panchayat Sa- 
miti may, be made by a notice signed 


by not ..less than one-third of the total 
number of the members of the Pancha- 
yat Samiti” Sub-section (2) of Section 32 
lays down. the procedure for dealing 
with the motion, and provides ‘that "if 
the motion is carried with the support 
of mot less than two thirds of the mem- 
bers, of the. Panchayat Samiti present 
and .voting the Prarmukh or the .Up- 
Pramukh, as the case may be, shall 
cease to hold the office as such and shall 
be deemed to have vacated the same 
on and from the date on which 
the. fact of the motion having been car- 
ried is affixed on the notice board of 
the office of the Panchayat Samiti.” Un- 
der this procedure, no doubt, the motion 
of no-confidence was carried in the meet- 
ing of the Panchayat Samiti on the 10th 
October; 1979: Sub-section (4) of Sec- 
tion 32 prescribed a limitation’ for mak- 
ing such a notice and it lays down that 
“no notice of a motion -under this sec- 
tion: 'shall be made within six months of 


assumption of office by a Pramukh or 
Up-Pramukh as the case may be.” 

3. The facts are not very much dis- 
puted in this case, and no counter- 
affidavit has been filed. But in a peti- 
tion for vacating the stay order filed on 
behalf of respondents 2 to 7 and. 9 to 


of the Bihar Panchayat Samiti ^. 


„t 


B 


d 
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15, námely;.' Up-Prarhukh i atid sõime: “óf 
the members of-the Panchayat Sarit’ it 


question,’ it has*béen stated that thé md . 
tion of'‘no-confidence: ‘against’ the “peti- .. 


tioner “was. moved of the 15th Septem- 
ber, 1979: and “not-on'the 5th September, 
1979 as stated. by the ‘petitioner. On’ this 
allegation, the copy of thé notice which 
was-made annéxire: 2-to thé writ appli- 


- cation by the petitioner was challenged 


as a forged, fabricated and manufactur- 
‘ed © document -“‘for ‘the purpose of this 
case,- At the time of hearing of this ap- 
plication,- learned counsel for the ` peti- 
tioner produced'-before me the original 
notice in question (a copy whereof’ is 
Annexure’ 2) which had ‘been served ‘on 


the petitioner. I passed on the said notice 
to Mr. Brahmanand - Singh, ` standing 


counsel No.1 - for his perusal and to 


._.- point out any evidence of fabrication or 


at 


concoction in this: notice as alleged by 
some of the: respondents as aforesaid. 
Learned standing counsel however fairly 
conceded; and rightly, that he was not 
i a position’ to ‘point out -any sign ‘of 
interpolation -or manipulation in the said 
notice, He however, argued that in as 
much as the. motion of no-confidence 
was carried on” the 10th October, 1979, 
that is beyond the period of: six mionths, 
the technical violation of the notice hav- 
ing been made within the period of six 


months was not very material and 


should be ignored, 


4, It is difficult to accept this argu- 
ment of the learned standing counsel 
No, 1. Sub-section (1) of Section 32 of 
the Act ‘lays down that ‘a motion ex- 
pressing: want .of confidence in the office- 
bearers of 'a Panchayat Samiti has to be 
made by a notice,.and, sub-section’ (4) of 
Section 32 directly speaks of the making 
of. the aforesaid notice spoken of in sub- 
section (1), and does not talk of any 
Sa falling ‘under sub-section 

ection 32; that is,.the proc 
followed and the.. ee 
after the making of the notice in ques- 
tion, The period ‘of six months fixed 
for making of a motion, therefore, must 
operate from the. date of the assumption 
of the office of the Pramukh or Up-Pra- 
mukh, as the case may be, and inasmuch 
as it is- jurisdictional fact because: the 


;motion happens to be considered: at a. 


time when the: period of six months is 
over which is-bound to elapse in almost 
all cases, the notice of motion having 
been made at atime anterior- to the 
period of six months, cannot validate the 


"State! 
infirmity making of: the fotice:.On an 
‘examination of. the” scheme 


Ganesh Prasad ‘¥. 


(2) ot 
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~ underlying 
the various sub-sections of- Section’ 32 of 
thèaAct,- it appears “to me-that the. leg- 


dslature’:intended that a -.Pramukh: or an 


Up-Pramukh +: must: :be given an undis- 
turbed: tenure : of- six months from the 
date of the assumption of-the office, On 
the fact found above, the notice of mo- 
tion: in question was made on.the 5th 
September, 1979,- that is, about a wéek 
before the prescribed. period of six 
months had elapsed and. as. the mak- 
ing..of.a notice is, a sine qua non, the 


` consideration of the motion by the Sa- 


miti and the further deliberation held 
by ‘the’ members of the Panchayat Samiti 
must be held to be invalid’ and vitiated. 
I, therefore, have got no doubt in’: my 
mind that the motion of no-confidence 
carried in the meeting on the 10th Octo- 
ber, 1979 against the petitioner under 
Annexure-5 was without jurisdiction and 
invalid.. ` C wh , l 

"5. In the result, I would allow the ap- 
plication .and -quash Annexure-5, I will 


-also allow cost in favour of the peti- 


tioner in view of wrong facts having 
been -alleged by the respondents. The 
amount of cost is assessed at Rs. 250/- 
(Rupees two hundred and fifty) only and 
the same: will be payable by respondents 
2 to 7-and 9 to 15 or any one of ‘them. 


Application allowed. 
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Ganesh Prasad, Petitioner v, The State 
of Bihar and others, Respondents. 
Civil Writ Jur, Cases Nos. 1920 to 1930 
of 1975, D/- 8-8-1980. ~ as 
Bihar Tenaney Act (8 of 1885), Sec- 
tion 48-E (5), (9) — Proceedings under, 
' against landlord on application 
by Bataidars — Before the landlord was 
Properly represented ` on the Bataidari 
Board, Chairman of Board passing order 
ia favour of Bataidars — Order held il- 


tegal. - 


The whole idea behind a dispute be- 
ing decided by the Board in such a pro- 
ceeding is based on a sound public policy 
so that the nominee of both the parties 
may . properly appreciate and put for- 
ward the case of his respective party be- 
fore the Chairman from his own point of 
view and highlight his party’s case 
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that the Board may have a clear picture 
of both the sides to come to a correct 
and proper conclusion. (Para 5) 

Where a party is not represented in 
the Board in the prescribed manner it 
will result in the failure of natural jus- 
tice and the acceptance of the Board’s 
view by the Bataidar Magistrate will be 
vitiated. 

It is necessary for the Bataidari Mag- 
istrate to igive reasons. Merely saying 
that he agrees with the recommendation 
of the Board does not satisfy the re- 
quirements of sub-section (5) of Sec- 
tion 48-E of the Act. (Para 5) 


Parimal Chandra Das and Nirmal Ku- 
mar Sinha, for Petitioner. . 


ORDER :— All these eleven writ ap- 
plications have been heard together as 
in all of them common questions oi 


facts and law are involved. 


2, The petitioner in all these appli- 


cations is the same person, a landlord 
against whom on the applications of dif- 
ferent Bataidars, who are respondent 
No..5 in. each of the writ applications, 
proceedings under Section 48-E of the 
Bihar Tenancy Act (hereinafter referred 
to as ‘the Act’) were started by the 
Deputy Collector, Land Reforms, Madhu- 
bani, It appears from the order of the 
Bataidari Magistrate, Madhubani, respon- 
dent No. 3 in all the applications, who 
seems to: have subsequently taken over 
the matter, that the petitioner had nom- 
inated Shri Ram Kripal Sahu, Advocate, 
as his panch on the Board, but, he ab- 
sented himself in the Board on 13-4-1974, 
30-4-1974 and 24-5-1974 consecutively. 
Thereupon the Chairman of the Board 
SE na ‘for the appointment of the 

anch Girwar Yadav, to represent the 
landlord under his letter dated 28-6-1974 
to the Deputy Collector but before any 
approval was accorded by the Deputy 
Collector as required under sub-secs, . (4) 
and (5) of Section 48-E of the Act, the 
Chairman, started the deliberations with 
the said sarpanch putting him as a mem- 
ber on the Board and by his order dated 
19-7-1974 ‘finally decided the proceeding 
in favour' of the Bataidars, 

3. Before the Bataidari Magistrate ‘an 
objection was taken on behalf of the 
petitioner to the above illegality com- 
mitted by the Chairman of the. Board 
and on this account the findings and re- 
port of the Board were challenged to 
be illegal. The learned Bataidari Mag- 
istrate, however, 


Ganesh Prasad v. State 


overruled this’ objec-* 


A.L R. 


tion on the plea that. in view- of the 


majority decision of the Board, even if- 


the views of the sarpanch were not 
taken into account, it was supported by 
two of the members, and he accordingly 
accepted the recommendation of thé 
Board and disposed of the proceedings 
in terms of his findings in favour of the 


Bataidars. The landlord has accordingly 
come to the court. 


4. It has been contended on behalf of 
the petitioner that failure to appoint 
petitioner's panch in the prescribed man- 
ner has resulted in miscarriage of justice 
and the recommendation of the Bataidari 
Board should not have been accepted by 
the Bataidari Magistrate. In order to 
appreciate this argument I would indi- 
cate the relevant provisions of the law 
in this regard. 3 
tion 48-E of the Act lays down that, 


A E if any member of the Board 
fails ‘to attend the meeting of the Board 
on two successive dates without showing 
cause to the satisfaction of the Chair- 
man, the Collector may appoint any suit- 
able person in the prescribed manmer to 
take his place and the proceeding shall 


be continued before such Beard as so 
reconstituted.” . - 
The above provision, therefore, enjoins 


upon the Collector to appoint ‘any suit- 
able person’ and ‘in prescribed manner’. 
For the expression ‘prescribed manner’ 
we have to look into Rule 2 of the Rules 
framed by the State Government in this 
regard. According to clause (a) of this 


Sub-section (5) of Sec- _ 


Rule the Collector after nominating a. 


person to be the Chairman of the Board 
may ask both the landlord and the un- 
der Raiyat to communicate within three 
days of this order whether they have 
any objection to the nomination of the 
Chairman. The Chairman must be an 
independent person unconnected with 
the dispute or with any of the parties. 
Under clause (b) of this Rule simulta- 
neous with the action (under) clause (a) 
the Collector will ask the parties to no- 
minate their own representatives on the 
Board within three days of the order. 
It, is, therefore, obvious that the expres- 
sion as mentioned in sub-section (5) of 
Section 48-E of the Act for the “pay 
ment of ‘a suitable person’ in’ the ‘pre- 
scribed manner’ means ‘that in case of 


any vacancy the Collector has to ask the 


party concerned to nominate his repre- 
sentative on the Board and it is not for 
the Chairman of the Board to appoint 
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anyone else as a party’s nominee to fill 
up the vacancy. 

“To lay down more precisely, I would 
hold that in the case of a party’s panch 
~ going out, the party concerned himself 18 
to choose his new representative in the 
same manner as in the case of first nomi- 
nation, 

5. The whole idea behind a dispute 
being decided by the Board in such a 
proceeding is based on a sound public 
policy so that the nominee of both the 
parties may properly appreciate and put 
forward the case of his respective party 
before the Chairman from his own point 
of view and highlight his party’s case so 
that the Board may have a clear picture 
of both the sides to come to a correct 


and proper conclusion. In a situa- 
tion like this it is obvious that 
cif one of the parties’ representatives 


is removed then any person coming in 
his place without his approval and con- 
sent may not serve the very purpose of 
his nomination and would result in a 
vacuum in so far as one party was con- 
cerned in the Board in the sense that his 
side remains unrepresented and, there- 
fore, it will result in manifest breach of 
the principle of natural justice. The 
Bataidari Magistrate in this case on his 
failure to- follow this procedure commit- 
ted an apparent error in accepting the 
report of the Board mérely on the 
ground that it was still the majority 
decision. There is a bunch of authorities 
under the Arbitration Act cases where 
awards given by an Umpire in such a 
manner have been held to be vitiated. 
I find yet another infirmity in the order 
_jof the learned Bataidari Magistrate and 
that is that he has not given his own 
reason as required by sub-section (9) of 
Section 48-E of the Act. According to 
this provision the order of the Collector 
in case of agreement or disagreement 
with the report or findings of the Board, 
shall be in writing based on his own 
ground. The order of the Magistrate 
only says that he was in full agreement 
with the recommendation of the Board 
tand nothing more than this. 


6. For all these reasons, all- the peti- 
tions must succeed and the order be set 
aside.. I would, accordingly allow all 
these eleven applications and set aside 
he order of the--Bataidari Magistrate 
dated. 1-8-1975 in all the applications. 


Petitions allowed. 
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FULL BENCH 
K. B. N. SINGH, C. J., P. S. SAHAY 
AND VISHWANATH MISHRA, JJ.* 
M/s. Western India Match Co. Ltd., Pe- 
titioner v. Deputy Collector, Cess, Bettiah 
and others, Respondents. 


Civil Writ Jurn. Case No. 1269 of 1977, 
D/- 31-3-1981. 

Cess Act (Bengal Act 9 of 1880), Ss. 4, 5 
and 72 — Contract for exploitation of 
semul trees — Contractor allowed to cut 
trees after they were marked by Forest 
Department — Contractor held was ‘occu- 
pier’ and liable to pay cess — Expression 
“Immeoveable property” — Meaning. 
(interpretation of Siatutes—External aid). 


Standing trees or trees which are cut 
after they are marked by the Forest De- 
par-ment by a contractor come within 
the definition of immoveable property. 
The Cess Act is a self contained Act. The 
expression ‘Immovable Property” for the 
purpose of Cess Act must take its true 
colour from the Cess Act itself by confin- 
ing the focus to the statutory provisions 
in the Cess Act. It is not necessary to 
take the aid of different Acts where 
immovable property has been defined for 
different purpose and has been given dif- 
ferent meaning. (Paras 6, 8) 


Where a Public Limited Company 
manufacturing matches entered into a 
contract with the State Government and 
the company was permitted to cut the 
semul trees from the forest after they 
were marked by the Forest Department; 
the company could not be said to be a 
bare licensee but a grantee in relation 
to immovable property and was liable to 
payment of cess as an occupier. 1974 BL 
JR 348, Rel. on; AIR 1977 SC 687 and 
(1980) 45 STC 130 (Pat), Distinguished. 


(Para 8) 
Cases Referred- Chronological Paras 
(1980) 45 STC 130 (Pat) 6, 7, 8 


AIR 1977 SC 687: 1977 Tax LR 1781 
6, 7, 
1974 BLJIR 348 4, 5, 6, 7, 


AIR 1968 SC 175 
AIR 1966 Ker 72 
AIR 1960 J & K 83 
AIR 1959 SC 126? 
AIR 1958 SC 532 
AIR 1956 SC 17 


*The judgments are printed in the order 
in which they are given in the certified 
copy.— Ed. 
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AIR 1956; AIl 680:: 1956 all LJ 872 5 
AIR 1956| Orissa. 156 - 

AIR. 1956 Pat. 100 - - a 
AIR 1953|.SC 108 
ATR 1948 |All 396: 1949 All L 48 
AIR 1929; Oudh 93: -° - 

AIR 1926; Pat 125 ' 


S. N. Mishra, P. K. Joshi and R. C. 

Thakur, for Petitioner; R. B, Mahto, 
Addl. vocate-General: R. S. Roy, 
_ Standing Counsel No. 3 ‘and Harendra 
På, Jr. Counsel, for the State. 


P. S. SAHAY, J.:.— ‘This application is 
for quashing the letter of respondent No. 
1, ‘Deputy Collector,. Cess, dated 27-3- 
1977, a copy of: which has been filed 
along with this application and’ marked 
Annex. 4, passed under the provisions of 
the Cess lact (hereinafter to be referred 
as the Act), 

2. The petitioner is a public limited 
company |and manufactures Matches hav- 
ing its factory at Calcutta. Semul wood 
is required for the purpose of making 
match boxes and match sticks and the 
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company| takes on lease trees from the. 


various departments of the State where 
semul trees are available and pays royal- 
ty for the exploitation of such trees. 
The petitioner company took a lease from 
the State of Bihar for a period of eight 
years on; 16th March, 1972 in order to ex- 
ploit the semul trees (which included the 
folowing terms: conversion, collection, 


extraction, removal, transport and all 
other acts to be performed in the realisa- 
tion of the benefits conferred therein). A 
-copy of the deed has been filed along 
with i is application and marked Anne- 
xure nder cl. (6) of the aforesaid 
lease 


exploitation of those trees has 
to be Es under the supervision of the 
Divisional Forest Officer and under cl. (7) 
if the trees marked by the Forest Depart- 
ment are not cut and removed the com 
pany forfeits its right, to cut and remove 
those and they become the proper- 
ties of the State. The royalty charged was 
at the rate of Rs. 170 per tree which was 
raised to Rs. 232.90 and all those forma- 
lities and cutting and removal had to be 
done under the supervision and guidance 
of the Forest Department, The petitioner 
company was served with a notice issued 
under S| 72 of the Act to lodge, within 
net annual 
profits calculated on the average as an~ 
nual net profits for the last three years 
in order to make an assessment under 
the Act, a copy of the notice is Annex. 2 
to this application, Objection was filed 
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denying its liability: on behalf of- © the 
petitioner company, a copy: of the -same 


has been filed and . marked . Annex.. 3. 
Thereafter the. petitioner received an- 
other notice from respondent: No. 1. by 
which he was: directed to pay cess in ad- 
vance and to submit return of the accounts, 
a copy of the letter dated 27-6-1977- is 
Annex. 4 to-this application. The peti- 
tioner has moved this court for quashing 
Annex. 4. 


- 3. Mr. s. N.- Mishra, learned counsel 
for the petitioner. has contended that the 
trees standing are nót immovable pro- 
perty and, therefore, the provisions of 
the Cess Act wili not be attracted. He 
has, further contended that the petitioner 
company is neither owner- nor occupier 
of the forest in question and has no in- 
terest in the land, and thus is not liable 
to pay cess. He has also urged that from. 
the terms and conditions embodied in the 
lease the company was a bare licensee 
having no interest in the land, and, there- 
fore, there was no question ‘of payment 
of cess, > Learned Additional Advocate- 
General, appearing on behalf of the 
State, has, submitted that the words ‘Im- 
movable property’.should take its true 
colour and meaning from the Cess Act 
which includes land and benefits accru- 
ing from the land and does not include 
crop and, thus even standing- timber will 
come within the definition of immovable 
property. He has, further submitted that 
the petitioner is a licensee and the agree- 
ment is with regard to immovable pro- 
perty and therefore, the provisions of 
the Act will be attracted. Alternatively, 
it has also been urged that if the peti- 


` tioner is a licensee then he is a licensee _ 


with a grant with regard to specified area ` 
of land for a specified period in order to 
go upon the land and use the tree or the 
timber and in that view of the matter it 
will amount to profits a prendre (a bene- 
fit that arises out of land which will 
amount, in other words, to an interest in 
the immovable property) and in that view 
of the matter, the petitioner was liable 
to pay cess ‘and the notice was rightly 
issued, 

4. This case was formerly placed be- 
fore a Division Bench of which I was a 
member, It was submitted on behalf of 
the learned counsel, appearing on be- 
half of the petitioner that the case of 
Someshwar Prasad v. State of Bihar,’ 
(1974 BLJR 348) on a similar point under 
the same Act and similar set of facts has 
been decided against him but he has reli- 
ed on a subsequent decision of the Sup- 


- 


1981 - . 
reme Court inthe case. of State: of. 'Ma~ 


dhya Pradesh`v. Orient Paper -Mills’ Ltd 


(AIR- 1977 $¢7687) and: has - submitted 


that in view /of ‘the: aforesaid decision the . 
_. case of: Someshwar: Pd. 


requires recon 
sideration: ` By -order dated 29-3-1979. the’ 
case was reférred to a larger “Bench and. 


that is how- the matter has come before- 


us.: Therefore, it has: to be- seen: cwhether 
Someshwar `’ Ai case Sal oe the ae 
or not.’ 


‘3. Before EA the’ Jateni tions 
made at the Bar it will’ be necessary to 
refer to some of the’ relevant: provisions 


óf the’ Act. Section” 4 defines . ‘immovable 


property and runs as follows:— 


“ ‘Immovable property’ includes land 
and all benefits to arise out of land and 
things attached to the earth, or. perma- 
nently fastened to anything. which, `. is 
„attached to the earth, but. does not 
“include crops of any kind, (or houses, 
shops or other buildings.” idole 
Section 5, which. is a charging. section, is 
as follows,— 

“Al immovable property: to be liable 
to local cess:—. From -and after the com- 
mencement of this Act in any district. or 

part of a district all immovable - property 
situate therein except. as otherwise. in 
S. 2 provided, shall þe. liable to me pay- 
ment of local cess.” ey 
Section.6 of the Act.lays-down hae -Cess 
is to be assessed. It makes an exception 

-in the case of notified mines. Ss. 6A and 
6B were inserted: in.the Act by the Bihar 
Cess Amendment ‘Act 2-.of 1936 providing 
for assessment of- local cess on the annual 
despatches of coal and coke even ‘from 
notified mines and the rate at which such 
assessment was-to be-made. Ss. 12 to 71 
™ deal with the mode of ‘payment of. cess 
on lands and provide for valuation of 
lands. S. 72, under which the offending 
Annex, 4 has been issued, is as follows:— 

"72. Notice to return profits: (1) On the 
commencement -of this Act in any district 
and thereafter before the close of each 
year, the Collector of the district ‘shall 
cause a notice to be served upon the 
owner, chief agent, manager -or occupier 
of every mine or quarry other than a 
notified mine and of every tramway, rail- 
way and other -immovable ‘property not 
included within the provisions of' Chap- 
ter II, and not being a’ tramway or rail- 
sway on which local: cess is not leviable. 
Such notice shall be in the forms in Sche- 
dule E contained, and ‘shall require such 
owner, chief agent, manager or occupier 
to lodge in the office of such Collector 
within two nionths a return: of the’ net 
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ed: ón “the. average of ‘the ‘annual.’ net: 
profits: thereoffor. the last: three years for 
which: accounts have been ‘made up: 

. (2). omitted, not- ‘relevant for: this case.. 


13} The Collector may fin his’ discretion’ 
extend the time allowed for lodging any 
return: referred to in this-section:” — 

Learned counsel” “has also referred to 
different provision of the Act and, Sec. 3 
of the General Clauses Act which - runs 
thus:- a 


‘Immovable. property’, shall include 
iand, benefits to, arise out of the land, and 
things attached ‘to the earth, or perma- 
nently ‘fastened to > anything. i attached to 
the earth.” , 


tea ye 


able property as follows: — 


.“"hmmovable property’ .- does not in- 
clude enne ee eee crops oT 
ademas 343) 

“Timber” has been defined ance Sec- 
tion 2 (6) of the Forest Act. “It: includes 
trees when they have fallen or even fell- 
ed, and all’ wood - whether cut up or 
fashioned or hollowed out for any pur- 
pose or not.-Sec. 2 (4) of Forest Act de- 
fines forest produce. Halsbury’s Laws of 
England (4th Edn.) Vol.-19 p. 21 para. 33 
deals with timber and trees: 


“Meaning of timber at any law oak. 
ash and elm are timber if over twenty 
years old, but not so-old as (to have no 
usable wood in them. ‘Other trees may 
be timber by the custorn’ of the country. 
Thus beech is timber by the custom of 
Buckinghamshire and parts of Glouces- 
tershire. ` Aspen .. and horse-chestnut 
are timber, in. some ‘counties, Trees less 
than six. inches in diameter have been 
said not. to be timber. eg 


The provisions of different Acts having 
different meaning of immovable property 
have been referred to with the purpose 
of showing that the petitioner-company 
is not liable to pay cess but before con- 
sidering the provisions of different Acts 
while deciding a case under the Cess Act 
it must be borne in mind the note of 
warning given by. the Supreme Court 
in the following terms:— 

. “It is the part of judicial priidence to 
decide an issue. arising under a specific 
statute ‘by confining.the focus to that.sta- 
tutory compass ‘as far as possible. Diffu- 
sion into. wider jurisprudential areas is 
fraught with unwitting conflict ‘or con- 


“Eye 


ee a 
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Mr. Mishra, Smt. Shantabai v. State of 
Bombay (AIR 1958 SC 532), Hindi Con- 
structions Ltd. v. Cess Deputy Collector, 
Hazaribagh, AIR 1956 Pat 100), Ananda 
Behera v. ‘State of Orissa (AIR 1956 SC 
17), Rajindra Bahadur Singh v. Malhoo 
Khan (AIR 1929 Oudh 93), B. M. Lall v. 
Dunlop Rubber Co. (India) Ltd. (AIR 1968 
SC 175), Chhotabhai Jethabhai Patel and 
Co. v. State of Madhya Pradesh (AIR 
' 41953 SC 108). All these cases have been 
considered in the case of Someshwar Pd. 
(1974 BLJR 348) (supra) and the peti- 
tioner in that case had also taken a lease 
from the Forest Department and was 
directed to-file return, for the payment 
of cess and had challenged in this court 
and it was held that the petitioner was 
not a bare licensee but also grantee of a 
benefit in immovable property and, there- 
fore, an occupier within the meaning of 
the term as used in S. 72 of the Act after 
fully consi derin, explaining and distin- 
guishing the cases of Hindi Constructions 
Ltd, v. Cess Deputy Collector, Hazari- 
bagh (AIR 1956 Pat 100), Smt. Shantabai 
v. State of Bombay (AIR 1958 SC 532), 
and Chhotabhai Jethabhai Patel and Co. 
v, State of Madhya Pradesh (AIR 1953 
SC 108) (supra) on which reliance was 
placed by the lessee. I may also mention 
that the terms of the agreement in the 
instant case are similar to the terms and 
agreement in the case of Someshwar Pd. 
‘Learned counsel for the petitioner has 
drawn our atténtion to the terms of the 
agreement according to which the peti- 
tioner had to cut the trees which are 
marked by the Forest Department and 
stems had to be left and has urged that 
the lessee has no interest in the immov- 
able property. This argument was also 
advanced’ in the case of Someshwar Pd. 
‘and has been rightly rejected. Mr. Mishra 
has also relied on other decisions in order 
to show that he is not an occupier and is 
mere licensee. Those cases, at the outset, 
I must say are under different acts where 
different meaning has been given for 
immovable property and in my opinion 
are not of any help to the petitioner. In 
the case of Dan Singh Bisht v. Firm Janki 
Saran Kailash Chander Dhampur (AIR 
‘1948 All 396) it has been held that timber 
is immovable property but that case was 
ander the sale of Goods Act. In the case 
of Associated Hotels of India Ltd. v. R. N, 
Kapur (AIR 1959 SC 1262) their Lord- 
ships were considering the case of lease 
and. licence. under the T. P. Act and Ease- 
ments. Act. In the case of Ashoke Singh vV. 


- Bodha Gandheri (AIR 1926. Pat 125) there 
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the point for consideration was whether 
the tree is a movable or immovable pro- 
perty and it was held that if the righi 
was only to enjoy fruits and not to cut 
the tree then it was immovable property 
but that case was also under the Indian 
Registration Act and the T. P. Act where 
definition of immovable property is dif- 
ferent from Cess Act. In the case of the 
Dist. Board of Benaras v. Churhu Rai 
(AIR 1956 All 680) it was held that under 
the U. P. Dist. Board Act the trees cut 
and removed were not immovable pro- 
perty but it has also been held that the 
real test for judging whether the tree is 
a movable or immovable property is not 
the nature of the tree but the way in 
which it is intended to be dealt with. It 
may be stated that U. P. General Clauses 
Act is different from the Bihar Act where 
immovable property excludes standing 


timber and, therefore, that case is fully ~ 


distinguishable. In the case of Mohamed 
Khan v. Ramnarayan Misra (AIR 1956 
Orissa 156) their Lordships were consi- 
dering a case of licence under the Ease- 


` 


ments Act and held that in order to deter- - 


mine whether the right granted was a 
lease or a licence it had to be decided on 
the terms and conditions of the agree- 
ment. This also does not improve tha 
ease of the petitioner because I have re- 
ferred to the various terms and condi- 
tions of the agreement and it cannot be 
held that the petitioner was a bare licen- 
Bee having no interest in the land. A simi- 
lar point also came up for consideration 
is the case of Beant Singh v. Cantonment 
Executive Officer, Jammu (AIR 1960 J and 
K 83) where on a consideration of the 
document it was held that the transaction 
between the parties 
coupled with a transfer of a property. 
That case was also under the provisions 
of the T. P. Act and the Easements Act 
where different meaning has been given 
for the word “Immovable Property” as 
referred to above. All these decisions in 
no way induce me to ‘take a view 
different from the case of Someshwar Pd. 
(1974 BLJR 348) (supra) where all these 
matters have been discussed in great de- 
tail and distinguished. 


6. Now I will consider the case of 
State of Madhya Pradesh v. Orient Paper 
Mills Ltd. (AIR 1977 SC 687) on which 
strong reliance has been placed by Mr, 
Mishra and has submitted that by this’ 
decision the case of Someshwar Pd. stands 
overruled. In. that case the subject mat- 
ter -of litigation was the competency to 
collect sales tax on bamboo and salai wood 


was a licence not. 


kal 
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extracted from a forest which was- taken 
on lease by a` company under the provi- 
sions of Madhya Pradesh General Sales 
Tax Act, 1958 (S. 2 (8)) of that Act was 
AS follows: — 

“2 (g)—'goods’ means all 
movable property other than 


kinds of 
actionable 


claims, newspapers, stocks, shares, secu- 
rities or Government stamps and in- 
-cludes all materials, articles and com- 


modities whether or not to be used in 
the construction, fitting out, improvement 
or repair of movable or. immovable pro- 
perty and also includes all growing crops, 
grass, trees, plants and things attached 
to, or forming part of the land which 
are agreed to be severed before sale or 
under the contract of sale,” 


After going through the various provi- 
sions of the Act and after interpreting 
- various terms and conditions of the lease 
it was held as follows (at p. 693 of AIR 
1977 SC 687):— 


“We are Satisfied that despite its des- 
cription, the deed confers in truth and 
substance a right to cut and carry timber 
of specified species. Till the trees are cut, 
they remain the property of the owner, 
namely the appellant. Once the trees are 
severed, the property passes. Royalty is a 
feudalistic euphemism for the “price” of 
the timber, we may also observe that the 
question before us is not so much as to 
what nomenclature would aptly describe 
the deed but as to whether the deed re- 
Sults in sale of trees afler they are cut. 
The answer to that question, as would 
appear from the ae has to be in the 
affirmative.” 


The contention raised on behalf of the 
petitioner company in the Supreme 
Court case was accepted and it was held 
that the document in question did not 
create lease but granted a licence. This 
case also does not support the case of the 
petitioner because the terms of the agree- 
ment are quite different from those in 
the Orient Paper Mills case and it is not 
necessary to reproduce the. same. A simi- 
lar case regarding interpretation of a 
deed came up for consideration in our 
own High Court in the case of Titagarh 
Paper Mills Co. Ltd. v. State -of Bihar, 
C.W.J.€; 619 of 1978; 
May, 1979.* That was a case relating +o 
Sale tax and the question was whether 
the agreement was ‘a lease or a licence 
and after considering the various. provi- 
sions of the Sales Tax: Act and the deed 
it was‘ held ‘that ‘the use of -the expres- 


*Reported in (1980) 45 STC 130. 
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sions ‘property’ and ‘licence’ for the pur- 
pose of exploitation of the bamboos per- 
mitted to be cut and-removed were strong 
factors which led to the conclusion that 
the agreement in question was a licence 
and not a lease.: Their.Lordships further 
held that even though one factor may not 
be conclusive, the totality was cumula- 
tive and decisive in the result. Mr. Mishra 
has relied on this decision also but, in 
my opinion, the reasons given in Some- 
Shwar Pd. case fully applies to the in- 
Stant case and is not affected in any man- 
ner by the decision of the Supreme Court 
in the Orient Paper Mill’s case and the 
case of Titaghar Paper Mils and, as I 
have stated earlier, relating to the inter- 
pretation of the Act regarding the levy 
of sale tax. That decision was given in a 
different context altogether and cannot be 
authority for the instant case which is 
under a different Act and different terms 
of lease. The Cess Act is a self-contained 
Act. We have to confine ourselves to the 
provisions of this Act keeping in view 
the scheme, object and purpose of the 
Act. The definition of immovable pro- 
perty which includes lands and all. bene- 


fits to arise out of land and things at- 
tached to the earth, (underlined by me) 


leaves no manner of doubt that standing 
trees or trees which are cut after they 
are marked by the Forest Department by 
petitioner company, come within the defi 

nition of immovable property. It is not a 

all necessary to take the aid of differen 

Acts where immovable property has bee 

defined for different purpose and has been 
given different meaning. Thus, in my 
opinion, reading the provisions of the Act, 
there is no room for doubt that cess has 
to be levied on the petitioner company 
under the terms and conditions of the 
agreement. Tree is also not a crop and 
for that reliance has been placed on be- 
half of the State in the case of K. C, Ale- 
xander v. State of Kerala, (AIR 1966 Ker 
72) where S. 9 of the Land Conservancy 
Act, 1891 was being considered and ac- 
cording to that “persons occupying any 
Government land in an unauthorised 
manner were liable to pay a fine also 
evicted summarily and crops - or- other 
product raised on the land was. liable to 
be forfeited.” The question which arose 
for consideration. was whether the. trees 


‘which have been illegally grown by. a 


trespasser could be forfeited and it was 
contended on behalf of the State that 
trees do not come within the meaning `of 


_S. 9 which included any°>crop or -other 
"product raised on the land. Their. Lord- 


| 
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ships held. 'as -follows + (at T Ae ot AIR 
1966 Ker- o. Z ees 
+" Trees: ‘cannot - ees he PA 
asca ‘crop ` ar “other: product raised on: the. 
land: What ‘is méant: by:'crop:-or other 
product rais “on the land’-must be‘ what 
is familiarly:known 'in'‘the law as ‘emble- 
ments’: According. to’ Black’s - Law © Dic- 
tionary the) word: ‘crop’ or’ 
. means, -such products of.the-soil' as’ are 
annually: planted, severed and saved’ by 
manual labour, . as cereals, vegetables, 
grass maturing for harvest or. harvested;. 
etc.. but- not grass on | ‘land: uapa for iaa 
turage. n. y 

This decison; in my opinion, also sup- 
ports the State. aa 


- 7, Our ‘Attention: has gleo been ‘drawn 
to Ordinance- No. 8 of -1979;.:D/- 3-2-1979 
which. came, into. force with effect: from 
1-4-1975 and. S. 4 of the Cess. Act -was 
amended. by, this Royalty, and sale. value 
was E 'S. 6- was'.also substituted ‘by 
anew s on and cess was to be assessed 
on the ual value of lands and until 
any. other |provision was made. by the 
Parliament: regarding sale value on the 
other 2 Evens properties including 


forest proc uce. These provisions - have - 


béen referred'to by. Mr.” Mishra ‘to ‘show 
that the ‘petitioner’ company even under 


the Ordinance is not liable to pay ‘cess: . 
But it ma be mentioned that: there hag’ 





been no e in-the charging, section 


which is S.-5 and under that section the 
_ petitioner © company is; certainly liable to 
pay cess. No doubt there has been some 
change’ in the procedure for realising 
the tax and‘ uhder the new. S. 72 of the 
Ordinance’ ‘return has to be: filed within 
a ‘prescribi ' period and-no notice has to 


be given to the assessee which was under 
the original Act and penalty has been 
imposed: f r not filing: such return with- 
in the ed period under S. 72-A of 
the Ordina ce,- Those, | ‘sections make: it 
‘obligatory on the occupier ‘to-file return 
in time and it -has been’ ‘held earlier by 
me that th petitioner: is’an occupier with- 

in the me g of the term used in Sec- 
o 72 of ithe Act as held in the case “ot 
‘Someshwar Pd. (1974 BLJR 348) (supra): 
Therefore,| the Ordinance‘ also- do not 
‘alter the position of the petitioner in any 
way. Thus, on a careful consideration of 
‘the points) which have ‘been raised in 
this application, I am ‘of the opinion that 
the case of Someshwar Pd. (supra) has 
laid down the correct law and has not 
been affected by the decision in thé 
Orient Paper: Mills (ATR 1977 SC 687) or 
in: the Titagarb- Paper Mills case (1980- 
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45 STC..130) . (Pat) referred: : to- ‘abové: 
There: is thus, -no merit in. this application 
and, <it is;- accordingly, ‘dismissed. but iw- 
the circumstances of, this~caseé i parti will : 
bear their own costs, ~ . e ` 
-:K. B; N. SINGH, C: J.: —. 8: T: agree with 
the view of my. learned: -:Brother.- P. S.. 
Sahay, J... The, case of. Someshwar Pd. ovs 


State -of Bihar. (1974. BLJR .348) was in 


respect of a similar. contract and the ques~ 
tion was whether the contractor in ques- 
tion was not a- bare;licensee but :also a 
grantee in.-relation- to. -immovable.. pro- 


_ perty so as to be. liable to. payment of 


cess..as an occupier. The. present case was 
referred to.a larger Bench in view of the 
decision of the Supreme Court in the case! 
of State of Madhya,.,Pradesh v. Orient 
Paper Mills Ltd. (AIR,.1977 SC 687), here- 
inafter to, „be referred. to as Orient, Paper 
Mills case, wherein . for the purpose .of — 
Sales tax a somewhat similar contract in 

relation to bamboo and salai wood was 
held to be a licence and not a lease in 
respect-of - immovable’ - -property ~ and, - 
therefore, liable to ‘sales’ tax under the 
terms of Madhya Pradesh’ General Sales 
Tax Act, 1958.--This decision ‘has “been 
followed by this court -in regard to‘ liabi- 
lity undér-the Sales Tax ‘Act in respect 
of somewhat similar contracts in the case 
of Titagarh Paper Mills Co. Ltd: v. State“ 
of Bihar (C.W.J.C. No. 619 of 1978 ` de- 
cided on 15th May, 1979)* and it was held 
that the contract in question was a licence 
and not a lease of immovable property 
and, therefore, amenable to levy of sales 
tax. The decision ' in the Orient ' Paper 
Mills (supra): proceeded on the construc- 
tion of the deed that there was ‘sale of 
bamboo and salai wood under the. con= 
tract and in the contemplation of the 
parties they were to-be cut and severed 
pursuant to the contract itself. Such a 
contract was held’ to be a: licence and not 
a lease in respect of. immovable property - 
so as to take it out from the ambit of the 
Sales Tax Act. In the instant case the 
question is not whether it is a lease. or 
a licence but whether it is immovable 
property: for the purpose of the Cess Act, 
The expression ‘Immovable property’ fo 
the purpose of Cess Act. must take its true 
colour from the Cess.Act itself- by, confin- 
ing the focus to the statutory provisions 
in the Cess Act. The definition of “im- 
movable property” as given in S. 4, quot- - 
ed. by my .learned Brother, is camprehen- ` 
sive enough to include standing - timber. 
It excludes only standing crop from its 
purview and semul tree is not a standing 


*Reported-in (1980) 45. STC 130 (Pat). ` 
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crop. It is fully covered under - charging 
S. 5 already.- quoted ‘by’ my learned 
Brother.. The decision in the case of Orient 
Paper. Mills ‘(AIR 1977 SC :687) (supra) is 
a decision in regard-to sales tax.. where 
immovable properties are also moveables 
for the purpose of Sales.Tax Act under 
its interpretation clause ‘and deeming 
provisions. The definition of goods under 
the Bihar Sales Tax Ordinance, 1976 for 
purpose. of- taxation under iis ‘texplana- 
tion” includes even immovable properties 
which are agreed to be .:severed . under 
the contract of sale may usefully be re- 
ferred to ; 
*'Goods’ means all kinds of movable 
property, including livestock, and all 
materials, commodities and articles but 
excluding electricity, newspapers, action- 
able claims, stocks, shares or securities. -` 
Explanation:— Materials, 
and articles attached to or forming part 
of an immovable property which are 
agreed to be severed under the contract 
of sale shall be deemed to be goods with- 
in the meaning of this clause.” l 


The decision in the case of Someshwar 
Pd. is not affected in any way by the de- 
cision of the Supreme Court in the case 
of Orient Paper Mills (supra) and is still 
a good law.. es 
V. MISHRA, J:— I agree with the 
views expressed by Hon’ble the Chief 
Justice and Brother P. S.: Sahay, J. 


Application dismissed. 
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CHAUDHARY SIA SARAN SINHA, J. 
Ramrup Pandey, Appellant v. Kamla 
Prasad Sinha and another, Respondents, 
A. F. A. D. No. 516 of 1979, D/- 23-4- 
1981.* l ea 
(A) Civil P. C. (5 of 1908), O. 1, R. 8 — 
Permission under — Need not be express 
— Could be implied. o, 
Order 1, Rule 8 (1) (a} while ne- 
cessitating the permission of the 
court does not lay down that 
such permission must be recorded 
in writing. Reasonably enough in relevant 
circumstances and on appropriate mate- 
rials the court can infer that the permis- 
sion of the court was given impliedly. 
This apart any irregularity on this score 
will be curable under the provision of 


_Section 99 of the Code of Civil Procedure. 
aaaeeeaa 


Singh, 3rd 
Addi. Sub. J, Siwan, D/~ 30-6-1979. 
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In : the instant case initially. the: plaintiff 
filed. the .plaint. in‘ his individual capacity. 
Subsequently, “however, he- filed a: peti- 
tion for amendment of the plaint.. -The 
amendment sought for was that the plain- 
tif be given permission to sue in repre- 
sentative capacity..and that the Rasta be 
declared to be in. use of the public by 
virtue.of the right of easement acquired. 
This prayer for amendment was heard 


and the. prayer was allowed on payment 


of cost. The plaint. was amended accord- 
ingly, and then notice > as required in 
Order 1; Rule 8 (2) was ordered to: be 
issued. The order sheet indicates that the 
said notice was duly served. Amendment 
of the plaint necessitated an opportunity 


‘to the defendants to file additional writ- 


ten statement. The defendants got this 
opportunity and filed written statement. 
Issues framed earlier needed recast -and 
issues were recast- at the instance of 
the defendants. Under such  circumstan- 
ces the permission should be held to have 
been granted impliedly, AIR 1973 All 
281, Dist.; AIR 1959 Bom 491, Rel. on. 

ee (Para 7) 


_ (B) Civil P. C., ( of 1908), S. -100 — 
Finding of fact-— Normally no interfer- 
ence by second appellate Court. AIR 1963 


SC 302, Foll. ; (Para 9) 
Cases Referred: Chronological Paras 
AIR 1973 All 281 7 
AIR 1963 SC 302: 1963 All LJ 67 9 
ATR 1959 Bom 491 -` - 8 


S. S. Dwivedi and B. S. Tiwary, for 
Appellant; Shiva Kriti Singh, for Respon- 
dents. 
JUDGMENT:— The appellant is the 
defendant and the appeal is directed 
against the judgment of affirmance of the 
learned 3rd Additional Subordinate 
Judge, Siwan. | - 
2. The litigation arose in the follow- 
ing circumstances: Plot Nos. 3891 and 
3890 appertaining to . Khata No. 683 of 
Mauza Siwan belonged to the appellant 


-Ramrup Pandey. These two plots adjoins 


each other. Plot No. 3892 also adjoins plot 
No. 3891. By a registered deed of sále. 
dated . 14-10-1963 the plaintiff purchased 
the southern portion of plot 3891 mea- 
suring 17 dhurs and the northern part 
of -plot.3892 measuring 12 dhurs from de- 
fendant No. 1. After this- purchase. the 
plaintiff constructed his house - on the 
purchased portion of plot 3891. The suit 
land has been described in the plaint and 
they stand marked by two rectangular 
figures ABCD and EFGH: The dimensions 
of the rectangle ABCD is 3 ft. east to west 
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and 9 ft. north to south. ‘The dimensions 
of the figure EFGH is 3 ft. north to south 
and 138 ft. east to west. The total area 
of these two figures have been shown as 
5¢ dhurs and this is the suit land. 


2-A. The case of the planitiff was that 
ABCD and EFGH that is to say, the suit 
property, ABCD existing in plot No. 3891 
and EFGH'in plot No. 3890, both belong- 
ing to defendant No. 1 were rastas since 
long being used as such by the general 
public as also the plaintiff. The defen- 
dants put bamboos and Tattis on a por- 
tion of the suit land interfering with the 
right of user of the general public includ- 
ing the plaintiff. This led to the institu- 
tion of the suit by the plaintiff for a de- 
claration that the suit land was being 
used as a Rasta and the defendants had 
no right to block the same. Further pra- 
yer was for a direction to the defendant 
to remove the bamboos and the Taltis 
kept on the suit land. 


3. This suit was filed in the year 1964. 
On 29-9-1969 the plaintiff put in a prayer 
for amendment of the plaint to the effect 
that the suit land was a public Rasta and 
that the plaintiff was suing in representa- 
tive capacity as contemplated in Order 1, 
Rule 8 of the Code of Civil Procedure. By 
order dated 27-11-1969 the prayer for 
amendment of the plaint was allowed on 
payment of Rs. 32 as cost to the defen- 
dan: which amount was paid to the law- 
yer for the defendants and accepted by 
him. The plaint was amended and on an 
opportunity being given to the defendants 
they filed additional written statement as 
well, Notice as contemplated under 
Order 1, Rule 8 of the Code of Civil Pro- 
cedure was issued and published duly. 

4. The defendants contested the suit 
mainly on the ground that the suit land 
was never a Rasta nor the members of 
the public had ever acquired right of 
easement of way over the same. 


5. The trial court found that the 
plaintiff and other members of the public 
at large had acquired right of easement 
over the suit land and that the defen- 
dants had.no right to interfere in the 
exercise of right of easement over the 
same. The result was that the trial court 
decreed the plaintiff’s suit. The defen- 
dants carried the matier in appeal. The 
lower appellate court affirmed the finding 
of the trial court referred to above and 


dismissed the appeal. It is in these cir- . 


cumstances the defendants have come to 
this court in second appeal. 
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6. The substantial point of law as for- 
mulated by the learned single Judge 
while admitting this second appeal may 
be seen in Order No, 3 dated 14-11-1979. 
The submission of Shri Dwivedi, learned 
counsel for the appellant, in substance 
was twofold. His firm contention was 
that no permission having been granted 
by the trial court as required under O. 1, 
Rule 8 of the Code of Civil Procedure the 
suit is not maintainable and. needs to be 
dismissed outright. His second submis- 
Sion was that the finding of fact recorded 
by both the courts below were in the 
nature of inferences from the facts found 
and these findings were perverse so far 
as the declaration of the two courts be- 
low that the space covered by figure 
ABCD in the map attached to the plaint 
was a Rasta to which the public had ac- 
quired right of easement, Such a declara- 
tion has been given by the two courts 
below regarding the space covered by. 
figures EFGH also but frankly enough 
Sri Dwivedi did not dispute nor could he 
dispute the finding of fact recorded by 
the two courts below regarding the same, 
namely, that the space shown by the 
figure was a Rasta in public use over 
which the public had a right of easement. 
Shri Singh learned counsel for the re- 
spondent refuted these contentions of 
Shri Dwivedi regarding the figure ABCD. 


7. For the reasons of public policy 
and preventing multiplicity of suits 
Order 1, Rule 8 of the Code of Civil Pro- 
cedure provides, inter alia, that where 
there are numerous persons having the 
same interest in one suit, one or _more 
of such persons may with permission of 
the Court, sue or be sued, or may defend, 
in such suit, on behalf of or for the bene- 
fit of all persons so interested. Rule 8 (2) 
of Order 1, provides that the court shall 
in every case where permission or di- 
rection is given under sub-rule (1) give 
notice of the institution of the suit to all 
persons so interested to have their say, 
if any, in the litigation. Rule 8 (6) pro- 
vides that a decree passed in a suit under 
this rule shall be binding on all persons 
on whose behalf or for whose benefit the 
suit is instituted or defended as the case 
may be. Order 1, Rule 8 (1) (a) while 
necessitating the permission of the court 
does not lay down that such’ permission 
must be recorded in writing. Reasonably 
enough in relevant circumstances and on 
appropriate materials the court can: infer 
that the permission of the court was 
given impliedly. This apart any irregula-|. 
rity on‘ this’ score will be curable under 
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the provision -of Section 99 of the Code 
of Civil Procedure. Initially the plaintiff 
filed the plaint in his individual . capa- 
. jeity. Subsequently, however, he filed. a 
petition for amendment of the plaint. The 
amendment sought for was that the 
plaintiff be given permission to sue in 
representative capacity and ihat the 
Rasta be declared to be in use of the 
public by virtue of the right of easement 
acquired. This prayer for amendment, as 
stated above, was heard on 27-11-1969 
and the prayer was allowed on payment 
of cost which was received by the learn- 
ed counsel for the defendants. The plaint 
was amended, accordingly, and then no- 
tice as required in Order 1, Rule 8 (2) 
was ordered to be issued. The order sheet 
indicates that the said notice was duly 
served. Amendment of the plaint neces- 
_,[sitated an opportunity to the defendants 
to file additional written statement, The 
defendants got this opportunity and filed 
written statement. Issues framed earlier 
needed recast and paragraph 4 of the 
trial court judgment shows that issues 
were recast at the instance of the defen- 
dants. ; 


Learned counsel for the appellant reli- 
ed on a single Bench decision of Allaha- 
bad High Court reported in AIR 1973 AN 
281 (Smt. Munni Devi v. Satgur Dayal 
Tandon) wherein it was held that permis- 
sion of the court is an essential condition 
for maintaining a suit in a representative 
capaciiy and it is only when such leave 
is granted that the court shall issue no- 
tice that such a suit has þeen instituted. 
Granting of permission by the court is no 


doubt necessary but the question is whe- - 


` ther such permission should be expressly 
given in writing or in appropriate cir- 
cumstances’ the permission should be 
deemed to have been given impliedly. 
This decision does not say that for want 
of permission unless it is given specifi- 
cally in writing. the suit must fail. This 
apart notice having been issued in that 
case mainly to invite objections from the 
general public as to the prayer of the 
plaintiff for suing in a representative 
capacity being allowed, the facts of this 
case are manifestly distinguishable from 
the facts of the instant case, 


8.. Learned . counsel. for - the respon- 


,dents relied on a decision of the Bombay | 


High Court.reported in -AIR 1959 Bom 
491 (Mukaramdas Mannudas v. Chhagan 
Kisan Bhawasar) wherein it was -held 
that there need not. be a formal. order. on 
record for--permission to sue in represen- 
tative capacity under O. 1, R. 8 and the 
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permission can be inferred where the ` 
plaintiffs’ prayer that they should be.. 

allowed to sue in a representative capa- 
city under O, 1, R. 8 is granted by the 
court, In such ‘circumstances the lower 
appellate Court was right in concluding 
that the trial Court will be deemed to 
have accorded permission sought for. 
under O. 1, R. 8 impliedly. This conten- 
tion of Shri Dwivedi must, therefore, 
fail and the suit is held to be maintain- 
able. 


§. Coming to the other contention of 
Shri Dwivedi, if I may say ‘so, the suit 
lands consists of iwo parts under ABCD 
and EFGH. It is only the finding of the 
two courts below about ABCD ‘that is 
being challenged as perverse. The trial 
court as also the lower appellate court, 
it must be said at once, has recorded the 
finding about ABCD being a public Rasta 
in public use by virtue of right of ease- 
ment acquired, on due consideration 
of the evidence adduced. There is con- 
current findings of fact of both the two 
courts below on this point. Certain prin- 
ciples have been laid down about the 
approach te be adopted by the High 
Court while sitting in second appeal. In 
this connection one of the decisions’ may 
be referred to as reported in AIR 1963 
SC 302 (V. Ramachandra Ayyar v. Rama- 
lingam Chettiar) wherein their Lordships 
of the Supreme Court laid down’ that if 
a finding of fact has been recorded by 
the new Rasta came into being after con- 
struction of the house by the plaintiff on 
plot No. 3891 which has been undisputed- 
ly constructed after he purchased the 
land in 1963. A reference to paragraph 4,- 
however, may show that the new Rasta 
was not.a Rasia other than the disputed 
Rasta. It is true that in his examination- 
in-chief P.W. 6 stated that this Rasta was 
thereafter the construction of the house 
(Wah Rasta Makan Banne Ke Bad Se 
Hai). It appears what he meant to say 
is that this Rasta came into existence 
only after the construction of the house. 
Learned counsel for the respondent re- 
ferred to in this connection the evidence 
of D.W. 4 in paragraph 10 wherein he. 
stated that adjoining north of the land 
which was sold to the plaintiff there stood. 
his Baithak at one time. He further stat- 
ed that when that Baithak was there he 
used to pass through the disputed Rasta. 
The lower appellate Court has dealt with 
the evidence of the witnesses for the.. 
plaintiffs while dealing with. the evidence 
of the witnesses for. the plaintiff and he. 
specifically referred to the evidence of 
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P.Ws, 3, 5:and 6 who have ‘unequivocally 
stated “that there is a public Rasta and 
that this Rasta has been ` coming ‘into 
existence sitice long before the time of 


their hosh 


` 10. The next submission of Shri Dwi- 
vedi was that the Rasta represented by 
figures ABCD would have been useless 
for’ the public inasmuch as -that Rasta 
leads exclusively te the house of the 
plaintiff. The map appended to the plaint 
no doubt ws this position but the pur- 
chase by the plaintiff was made in the 
year 1963 jand the possibility of the pub- 
lic acquiring right of easement over the 
same is there and the plaintiff has success- 
fully established .this aspect `of the 
case, It is true that evidence about the 
existence of Rasta shown by EFGH cafi- 
not lead to the inference about the exist- 
ence of Rasta represented by figures AB 
CD but. on going through the evidence 
on record it appears that all the wit- 
nesses have referred to the two blocks of 
the Rastal as the disputed land and their 
evidence, therefore, obviously related to 
both parts of the Rasta. The plaintiff 
might haye purchased the Iand of plot 
No. 3891 in 1963 but if the general public 
acquired ht of easement over the 
‘Rasta ABCD by long user as required 
under the law, the plaintiff being one of 
‘public c well claim such right in spite 
of his purchase in the year 1963. I have 
given my, anxious consideration to the 
evidence on the record and I see no justi- 
fication interfere with the concurrent 
finding of facts recorded by the two 
courts below regarding the acquisition of 
the right|of easement by the public over 
the REN shown by figures ABCD and 
EFGH in| the map attached to the plaint 
as well. ! 


11. tas is, thus no- merit in this ap- 
peal which fails and is dismissed. In the 
facts and| circumstances of the case, how- 
ever, ees shall be no order as to costs 
of this second | appeal and the parties are 
directed to bear their own costs. © 


''- Appeal ‘dismissed. . 
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“Civil P. C. (5 of 1908), Ss. 11,’ 105 ay" — 
Applicability — An order heard on merits 
in revision and decided’ between | ~ parties 
= It became final — Applicant ' was 
estopped to. raise same matter © òn same” 
ground in the appeal. 


A suit was filed for eviction, on. ground: 
of non-payment of , rent and personal 
necessity, ‘on. 22-12-71.. Rent was due 
from 1966 up to date. Court ordered to 
deposit arrears of rent and ‘the current 
and future rent on 25-5-73. On 18-4-74 
defence of the defendant was. struck out- 


for non-compliance of the said order of the $ 


Court and the Court also directed for the 
ex parte hearing. That order of striking 
out the defence was: challenged to be 
illegal in view of S. 11 of Bihar Buildings 
(Lease, Rent and Eviction) Control Act 3 
of 1947 in a civil revision which was sum- 
marily dismissed after hearing the peti- 
tioner on merits. Said order wàas`in one 
sentence ie. “this application is dismiss- 
ed”. H was challenged on the ground that 
it was not a speaking order. 


t 


Held, that: when there was nothing to 
show that the dismissal was'on any tech- 
nical ground the order in revision became 
final, and the appellant was-estopped to 


‘raise that point on a second occasion on 


the same ground when it comes up m 
appeal. AIR 1966 SC 1332, Foll. 
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AIR 1979 SC 1328 a 
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(Paras 4, 5) > 


“ confirming: the decision ‘cf "the. 


198%. ~ 


JUDGMENT: This ‘is’ a‘ --defendant’s 
second appeal agamst: the ‘judgment: and 


decree dated 23rd | ‘March, - 1977 p othe 


' Munsit 
3rd, Patna; ‘dated. 29th Sept, 1975; passed 
in Title Suit: No. 214 of 1971: The suit was 
brought on 22nd ‘Dec, 1971, for eviction 
ofthe appellant. froma building situated 
at Birla Mandir . Path, Patna’ œ. the 


ground of non-payment of rent and per- 


sonal‘ necessity.’ It- was alleged .that rent 
was due from 1966 up-to-date. The de- 
fendant-tenant denied to be a defaulter. 
He also. pleaded that the. plaintiff had no 
personal necessity of the suit- premises. 
The two courts below accepted the case 
of the plaintiff and. parece oo suit for 
eviction. 


2. The facts, in ' brief are that. 

~ 25th May, 1973, the trial court passed ee 
order on the defendant to deposit the 
arrears of rent ‘from’ April 1966 up-to-date 
and also to goon depositing the current 
and future rent. On 18th April, 1974, the 
defence of the defendant was struck out 
for not depositing the rent as ardered by 
the trial court and the court directed for 
ex parte hearing. As against this . order 
striking out the defence a Civil Revision 
649 of 1974. was filed in this Court which 
was not admitted and was ey 
dismissed on 24th July, 1974. : 


3. At the time of admission Mr. Sree- 
nath Singh learned counsel appearing for 
the tenant-defendant contended that no 
arrears of rent in respect of any period 
prior to the institution of the suit could 
be directed to be deposited under S. TIA 
_, of the Bihar Buildings (Lease, Rent and 
~ Eviction) Control Act, 1947’ and hence the 
order of the trial court was illegal and 
without jurisdiction and no defence could 
be struck out for non-compliance of that 
order. After hearing his argument the 
following two points were formulated by 
this Court under Section 100 (4) of the 
Civil P. C. for decision: 

(1) Whether in the facts and ` circum- 
stances of the case the trial court was 
justified in law in striking out the defence 
for non-deposit of the. arrears of reni for 
the period before the filing of the suit? 


(2) Whether the. dismissal ‘of the Civil ~ 
Revision §94 of 1974 was a, bar in raising 
‘point No. 12. 

4, At the time of hearing the same 
point has been urged by the appellant. It 
is contended that the trial Court had no 
power to direct the’ defendant to deposit 
any arrears of rent prior to the institu- 
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tidn.of the suit (22nd Dec. 1971). and 
hence’ the order -dated 18th April, 1974, 
striking out/the defence is illegal and 
without jurisdiction: In continuation of 
this submission it is further ..said that 
great prejudice was. caused to. the defen- 
out 
in -support of his:.defence against eject- 
ment. and, therefore, the decree of the 


two courts below should be. set aside and 


the trial court be directed to : re-try the 
suit from the stage of striking out the 
defence..Counsel has relied on Ganesh 
Ram v. Smi.. Ramlakhan Devi, 1980 BBCS 
665: (AIR 1981 Pat 36) (FB) in which it 
was held at page 867 (of BEGIN (at p. 39 
of AIR): 


-“In view of the decision in Ramnandan 
Sharma v. Maya Devi, AIR 1975 Pat 283 
(FB): 1974 BBCJ 818 it must be held that 
the trial Court had no power to order 
under S. ifA of the Act; for the deposit 
of the arrears of rent. for the period be- 
fore 9-8-1966, the date of institution of 
the suit...... The conclusion is that since 
his written statement was illegally struck 
off, which. robbed him of the right. to lead 
and. establish -his case, the decree of evic- 


‘tion passed by.the two courts below must 


go: and he should get a fair chance to 
plead and prove his case...... In the re- 
sult, the appeal is allowed, the decree 
passed is.set aside and the case is re- 
manded to the trial court. The orders 
dated 28-6-1967 and 20-7-1967 mentioned 


. above, arè also set aside and the Court is 


directed to hold further trial of the suit 
in accordance ‘with law. The evidence 
which has already been received will not 
be ignored, but both the parties will be 
permitted to lead further evidence in the 
suit.” 


In my opinion, the point has no force. 
This case cannot afford any assistance to 
the appellant. In that case no party had 
earlier challenged the order of the trial 
court striking out the defence in revi- 
sional jurisdiction. In the ` present case 
the order dated April 18, 1974 was chal- 
lenged in Civil Revision 649 of 1974 which 
was summarily dismissed on 24th July, 
1974. That case, therefore, is distinguish- 
able. In Bhagwanji Ram v. Babu Sagir 
_Ahmad, 1975 BBCJ 794 a civil revision 
was filed in this Court against the order 
striking out the defence and was dismiss- 
ed. The legality of the same order was 
challenged in second appeal from the 
final decree passed by the lower appellate 
Court but the contention was rejected. It 
is true that in that case it was held that 
the order striking out the defence could 
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not be held to be an interlocutory order 
so as to attract the provisions of S. 105 (1) 
of the Code of Civil Procedure because 
the Court had no option to pass or not to 
pass such an order but had merely to 
read such an order under statutory obli- 
pation, But nonetheless the fact that a 
civil revision application had earlier been 
filed and dismissed by this Court was 
taken notice of and this will appear from 
the following observation made at page 
796: 

- “Therefore apart from the fact that 
the very same order had come up before 
this Court'in Civil Revisions which were 
dismissed, even on principles there is no 
scope on the facts of these cases and in 
so far as the effect laid down by S. 11A 
of the Act is concerned to attract the 
provisions. of S. 105 if the Code of Civil 
Procedure: There is thus no merit in the 
point urged by the learned counsel.” 


It may be noticed that the view taken in 
that case that the order striking out the 
defence passed by the trial court was not 
an interlocutory order was not accepted 
as correct in the Full Bench case Ram 
Nandan Sharma (AIR 1975 Pat 283) 
(supra) but the ultimate decision arrived 
in that case was not overruled and this 
will appear from the following observa- 
tion of the Full Bench at page 668 (of 
BBCJ): (at p. 39 of AIR) in respect of 
that case: 


“Reference was also made at the bar 
to the decision in Bhagwanji Ram v. 
Babu Sagir. Ahmad, 1975 BLJR 598. In 
that case, the defendant had earlier mov- 
ed the High Court in its  revisional 
jurisdiction against the order of the 
trial court striking off his defence and 
the order was confirmed. As a result, the 
trial court’s order became final and it was 
not open: to the defendant to challenge 
the same again in the second appeal 
which arose out of the decree. Admitted- 
ly, in the present case, the defendant 
never came to this Court earlier -against 
fhe orders dated 28-6-1966 and 20-7-1967, 
and the reported decision is, _ therefore, 
clearly. distinguishable. 


I think that the above observation sup- 
ports the, contention of Mr. K. D. Chatter- 


ji that the order has become final and the~ 


appellant is not entitled to raise this 
point again on å second occasion on the 
same ground when it comes up in appeal. 


. &. Mr. Sreenath Singh. does not dis- 
pute .the legal position that where an 
interlocutory order is heard on merits 
either in appeal or in revision and is de- 
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cided between the parties, the- matter 
becomes res judicata see also Balkishan 
Dass v. Parmeshri (AIR 1963 Punj 187). 
Laxminarayan v. Sultan Jehan, AIR 
1951 Hyd 132 and Shyamacharan v. Sheo- 
jee Bhai, AIR 1964 Madh Pra 288. He 
however, argues that the dismissal of 
the civil revision in limine would not 
take away the right of his client under 
S. 105 (1) of the Civil P. C. to challenge 
the illegality of the order dated 18th 
April, 1974 striking out the defence be- 
cause the order passed in the said civil 
revision was not a speaking order. He 
submitted that it was a one line order 
“This application is dismissed.” He urged 
that such an order cannot constitute a 
bar of res judicata, He relied on Daryao 
v. State of Uttar Pradesh, AIR 1961 SC 
1457: ((1962) 1 SCR 574). In that case the 
Supreme Court said that if the petition 
filed in the High Court under Art. 226 is ` 
dismissed not on merits but because of 
the laches of the party applying for the 
writ or because it is held that the party 
had an alternative remedy available to 
it then the dismissal of the writ petition 
would not constitute a bar to the subse- 
quent petition under Art. 32 except in 
cases where the facts found by the High 
Court may themselves be relevant even 
under Art. 32. If a writ petition is dis- 
missed in limine and an order is pro- 
nounced in that behalf whether or not 
the dismissal would constitute a bar 
would depend upon the nature of the 
order. If the order is on the merits it 
would be a bar; if the order says that the 
dismissal was for the reason that the peti- 
tioner was guilty of laches or that he had 
an alternative remedy it would not be a- 
bar except in cases indicated in the judg- 
ment. Then comes an observation which 
may better be quoted (at P. 1466 of AIR): 


“If the petition is dismissed in limine 
without passing a speaking order then 
such dismissal cannot be treated-as creat- 
ing a bar of res judicata. It is true that, 
prima facie, dismissal in limine even 
without passing a speaking order in that 
behalf may strongly suggest that the 
Court took the view. that there was no 
substance in the petition at all, but in the 
absence of speaking order it would not , 
be easy to decide what factor weighed in 
the mind of the Court and that makes, 
it difficult and unsafe to hold that such 
a summary dismissal is a- dismissal on 
merits and as such ‘constitutes a bar of res 
judicata against a similar petition. - filed 
under Art. -32.” 


- 
a 
. 
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' The principles laid: down in this Sup- 
reme Court case were approved in Hosh- 
nak Singh v. Union of India, AIR 1979 SC 
1328. However, it will appear from the 
observation made in Daryao’s-case (supra) 
at pages 1465-1466 para. 19 that the con- 
clusion reached in that case was confined 
only.to the point of res judicata which 
was urged .as a preliminary issue in the 
writ petition before the Supreme Court 
and in no other. Moreover it will appear 
that the, observation was made in a writ 
matter where the High Court may dis- 
miss a petition in limine on the ground 
of delay or laches or on the ground of 
alternative remedy; more often a petition 
under Art. 226 is dismissed on the ground 
that. before invoking the extraordinary 
jurisdiction of the High Court, if the 
petitioner has an ‘alternative remedy 
under a statute under which the right 1s 
claimed by the petitioner, the Court ex- 
pects the petitioner to exhaust the re- 
medy and in such a situation the petition 
is dismissed in limine. In the present case 
the earlier Civil Revision 649 of 1974 was 
dismissed obviously after hearing the 
petitioner on merits. There is nothing to 
show that the dismissal was on any tech- 
nical ground. In Brijgopal’s case 1978 
MPLJ 70: AIR 1978 Madh Pra 122 at 
p. 131 (FB) it was held by Shiv Dayal 
C. J. who delivered the majority opinion 
that when a case is dismissed at the ad- 
mission stage, the questions raised are 


_ determined conclusively so far as this 


Court is concerned tha: dismissal at the 
admission stage has the same force and 
effect as dismissal after hearing parties, 
and that dismissal of a petition at the 
admission stage or on hearing parties 
makes no difference so far as its effect is 
concerned.. In Sheodan Singh v. Daryao 
Kunwar, AIR 1966 SC 1332 at pp, 1336-37 
it was held that where a decision is given 
on the merits by trial court and the mat 
ter is taken in appeal and the appeal is 
dismissed on some preliminary ground, 
like limitation or default in printing, it 
must be held that such dismissal when 
it confirms the decision of the trial Court 
on the merits itself amounts to the 
appeal being heard and finally decided 
on the merits as to issue to title also 
whatever may be. the ground for dismissal 
of the appeal. In view of these decisions 
it is difficult to hold that the dismissal. of 


rithe civil revision has not given finality to 


` tthe’ order, 


. Even if the argument of Mr, : Shree- 
hath Singh that whenever any . petition is 
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dismissed in limine without. .a speaking 
order such ,a dismissal would not consti- 
tute a bar of res judicata, be accepted 
as correct. for the time being, there is 
another difficulty in his way. I think 
that the law of estoppel will operate 
against his contention. His client had tw 
remedies against the order striking out 
the defence (i) to move the High Court 
in revisional jurisdiction or (ii) challen 
the legality of that order in appeal from 
the final decree in the suit. His client al- 
ready chose i 
therefore, he cannot again 
same point by perusing the second re- 
medy. In this regard the observation 
made in Shankar Ram Chanda v. Krishna- 
ji Dattatraya, AIR 1970 SC 1 at page 5 
is relevant: 


“Even on the assumption that the 
order of the appellate Court had not 
merged in the order of the single Judge 
who had disposed of the revision petition 
we are of the view that a writ petition 
ought not to have been entertained by 
the High Court when the respondent had 
already chosen the remedy under Sec- 
tion 115 of the C.P.C. If there are two 
modes of invoking the jurisdiction of the 
High Court and one of those modes has 
been chosen and exhausted it would not 
be a proper and sound exercise of dis- 
cretion to grant relief in the other set of 
proceedings in respect of the same order 
of the Subordinate Court. The refusal to 
grant relief in such circumstances would 
be in consonance with the anxiety of the 
Court to prevent abuse of process as 
also to respect and accord finality to its - 
own decisions.” 







From the above it is clear that the appel- 
lant is estopped from raising ‘the same 
point now. In this view of the matter the 
argument of Mr. Shreenath Singh that 
only res judicata can bind his client and 
no other principle for invoking the pro- 
visions of S. 105 (1) of the C.P.C, fall to 
the ground and must be rejected. 


6. The next limb of argument of the 
appellant is that there was no revision 
against the order dated 25th May, 1973, 
directing the defendant-appellant to de- 
posit the arrears of rent from April 1956 
up-to-date and hence the legality of that 
order can be challenged and if 
that -.order is held to be illegal then 
the order dated 13th April, -1974, will 
automatically stand set aside. This con- 
tention also is without any merit. The 
order dated 18th April, 1974, striking out 
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the defence! was confirmed by the High 
Court because Civil Revision. 649 of 1974 
challenging that order was dismissed on 
24th July, “1974. -The order dated 25th 
May, 1973, is so vitally connected by in- 
trinsic unity with the.order dated 18th 
April, 1974, that both of them 
called one order and consequently it can- 
not now. be the subject-matter of chal- 
lenge. If the defendant is estopped from 
challenging : the legality of the order 
dated 18th ‘April 1974, he-is- also estop- 
ped from: challenging ‘the validity of the 
earlier order dated 25th May, 1973, for 
non-compliance: of which the defence was 
struck out. The contention, therefore, 
must be repelled ` . ae ae 
7, It was next argued on behalf of 
the appellant that the order of this Court 
passed in the aforesaid civil revision was 
not exhibited in the courts below and in 


any view of the matter. it is not relevant ` 


under any. of.the Ss. '40 to 44. of the Evi- 
dence Act. The argument is devoid of 
merit.. The fact that’a civil revision ‘ap- 
plication: was filed . against the order 
striking out the defence was: not chal- 
lenged in any of the two courts. below: 
and is not challenged ever now.. It was 
taken notice of ‘by: both the courts . be- 
low and it cannot now be ignored. -The 
contention is rejected. ` at a) 


8. Mr. K. D. Chatterji submitted that 
the defendant had adduced evidence both 
oral and documentary on the points in- 
volved in’ the suit and hence there was 
no prejudice to the! defendant-appellant 
in spite of striking out of his defence, In 
' the view which I have taken on the first 
point it is not necessary to deal with the 
point of prejudice to the defendant . an 
account of striking out of his defence. 
. 9. For the reasons given above I hold 
that there is no merit in this second ap- 
peal. It is, accordingly, dismissed. No 
costs, _ ' o moe 
l | - Appeal dismissed. 


` 
, 
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State of Bihar and others, Respondents. — 
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(A) Constitution of India, Arts. 226, 227 
_ Election disputes — Municipal - elec- 
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can be. 


oe of a l A.LE. 


tion-— Violation of essential provisions of 
Election Rules and Act — Alternative re- 
medy not adequate and, efficacious —- Per- 
son aggrieved: can challenge entire. elec- 
tions under Arts. 228, 227. AIR 1980 Pat 
271, Overruled. (Bihar. Municipal Elections 
and Election: Petition: Rules (1953), B. 72). 


_A candidate loosing the municipal elec- 
tion can challenge the. validity of the 
entire election if there ‘is violation of 
essential provisions of the’ Election Rules 


and the Act under Arts. 226 and 227 of. 


the: Constitution: even if alternative’ re- 
medy is provided for and that cannot b@ 
adequate or efficacious for the person ag- 
grieved. Thus, High Court can interfere 
under writ jurisdiction’in cases (1) if 
there is no election in the eye of law; (2) 
Election held is a colourable one; and 
(3) Validity of the Act and the Rules of 


‘the election in question’ are under chal- 


lenge. AIR 1980 Pat 271, Overruled. AIR 
1980 SC 1612, Foll. Case law discussed. 
ue (Paras 8, 9) 


(B) Bihar Municipal Elections and Elec-. 


tion Petition Rules (1953), R. 4 — Elec- 
tion of different wards of municipality — 


~ Adoption. of electoral roll: prepared under 
Representation of the People.Act — -No 


body stating that he applied for inclusion 
which was not done — Rather all objec- 


_tions thereto disposed of — Electoral roll 


on date of filing nomination must be held 
to be final for the purpose of election. 
AIR 1970 SC 314 and (1976) 54 ELR 293 


(Pat). Foll, — = (Para 10) 


(C) Constitution of India, . Art, 226 — 
Election dispute — Bihar Municipal Elec- 
tions and Election Petition Rules (1953), 
Rr. 7, 9 — Compliance with R. 9 —— Non- 


violation of R. 7 — Mere bald statement 


of petitioner about infraction of R. 7 — 
Held, no ground for. interference whatso- 
ever had been made out by petitioner., 

he arn ga Se (Paras ti, 12) 
(D) Bihar Municipal Elections - and 
Election Petition Rules (1953), R. 62 — 
Bihar ‘Panchayat Election Rules (1959), 
R: 72 (1) — R. 62 of former Rules is simi- 
lar to R. 72 (1) of latter Rules — Thus, 
decision regarding municipal elections 
will be applicable to ‘cases relating tó 
Gram Panchayat Elections. Observations 
in AIR 1979 Pat 130 (FB) held per meu- 
riam. ’ (interpretation of Statutes — Pari 
materia). ae. (Para 6) 


‘Cases . Referred: w Chronological Paras 


AIR 1980 SC 1612: 1980 BBCJ Part I 7 
ae i 2 3, 8 


AIR 1980 Pat 271; 1980: BBCI (HC) 140 . 
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—_ 


ie 


a 


1981 
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AIR 1977 SC 1703 ` 7, 8 
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AIR 1975 SC 2140 n peg 
1975 All LJ 419° (FB) < ' <0 
AIR- 1971 Pat 65 (FB) > 5, 7, $, 14 


ATR 1970 SC 314: 1970 All LJ 84) 10 
AIR 1965 Pat 459 5 
ATR 1964 Pat 469 bP 8 
AIR 1958 Pat 149 -  §,-6, 7, -8, 14 
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Ras Bihari Singh, N. Pandey and Ashok 
Kumar Singh, for Petitioner; K. P. Verma 
Advocate General, Subodh Kumar Sinha, 
Jr. Counsel, Radha Raman, J..P. Sinha, 
B. C. Ghosh, S. K. Ghosh, Abhijit Sinha, 
Shyam Kishore Sharma and Basant .Ku- 
mar Singh, for Respondents, 


P. S. SAHAY, J.:— By this writ appli- 


cation the petitioners have challenged the 


“ entire election of the Municipal Com- 


missioners of Arrah Municipality held on 
23-11-1978 in which respondents 8 to. 41 
“were elected or co-opted as members of 
the aforesaid: Municipality ‘held under 
the Bihar and Orissa Municipal Act (here- 
inafter referred to as the Act). 


2. In order to appreciate the points 
raised in the application it will be neces- 
sary to state some facts. The ` term of 
office of the Municipal Commissioners ex- 
pired on 29-7-1978 and government there- 
after decided to hold a fresh election of 
Arrah Municipality. On 1st August, 1978, 
a notification was issued by the District 
Magistrate, Bhojpur, respondent No. 3, 
for holding general election before 6-10- 
1978 a copy.of -the aforesaid notification 
has been filed and marked as Annexure 1. 
Election programme was also published 


“and the date for final publication of the 


electoral roll was 7-8-1978 .and 21-8-1978 
was fixed for filing claims and objections 
and the date for polling was fixed a 
4-10-1978. ` 

On 29-8-1978, nich was the date for 
publication of corrected electoral- roll, 
the District Magistrate, -respondent No. 3; 
exercising power under Rule 7 (2) of the 
Bihar Municipal Election Rules (herein- 
after referred to be as the Rules) ` post- 
poned the election on the ground that a 
number of claims and objections ` were 
pending before the Returning Officer, a 
copy of the order of respondent No. 3 has 


y been filed and marked Annexure 2, ‘on 


8-9-1978 respondent No. 3 published - a 
fresh date for the election and 18-10- 
1978 was fixed: for publication of-election 
programme and 26-10-1978 was the date 
fixed for filing nominations and 23-11- 
1978: was the date for holding the elec- 
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tion, a copy of the same has-been filed 
and marked ‘as ‘Annexure 3.’ On 23-11- 
1978 the petitioners learnt that respon- 
dent No. 2. had altered the area of the 
Wards and voters of Ward No. 12 from 
serial No. 1531 to 1648 were shifted to` 
Ward No. 4. and similarly voters from 
serial No: 903 to 1034 of -Ward No. 29 
were shifted to Ward No.. 22 and this was 
done in other wards also, a copy of the 
order dated 26-10-1978 is filed and has 
been marked as Annexure 4. 


The pétitioners also learnt that about 
six thousand voters were enrolled afresh 
after the publication of the electoral roll 
in order to favour certain persons, a copy 
of the-same has been filed and marked 
Annexure 5. Names of some persons were 
mentioned at two places in two different 
wards which, according to the petitioners, 
was wholly illegal and in support of that 
a chart has been filed and marked An- 
nexure 6. Respondent No. 4, by his order 
dated 24-4-1978, wrote to the District 
Magistrate that the constitution of ‘the 
Wards and the electoral rolls were not 
correctly prepared and thus they. should 
be revised, a copy of the aforesaid letter 
is filed as Annexure 8. In spite of that 
the electoral roll was finally published 
on 7-8-1978. It is also alleged that no 
opportunity was given to the tax payers 
and residents of Arrah Municipality for 
filing claims. and objections and respon- 
dent. No. 3, the District Magistrate. and 
respondent No. 4; the S.D.O. acted in a 
mala fide manner. On the aforesaid 
grounds the entire election of-the Arrah 
Municipality, held on 23-11-1978, has 
been .challenged. - 

‘3. Mr: Ras Bihari Singh, learned 
counsel. appearing on behalf of the peti- 
tioners, submitted that election program- 
me was-not published in accordance with 
law and under Rule’4 of the Election 
Rules objections filed were not decided 
and no date for hearing was even fixed 
by the authorities. It has also been sub- 
mitted that draft electoral roll was not 
published in a separate register Ward by 
Ward ‘and, thus, there was clear infrac- 
tion of the Rule 4 of the Election Rules. 
The election. frxed- earlier for 24-10-1978 
was illegally shifted and postponed and - 
that also not by the proper authority, 
namely, the Returning Officer. Learned 
Advocate General has submitted that this 
application is not maintainable because a 
number of issues have been joined toge- 
ther, which give rise- to -independent 
causes of action, based on disputed ques- 
tions of fact and can only be challenged 
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before the Election Tribunal by separate 
applications for each relief claimed for. 
He has, further, submitted that all the 
objections received were decided and 
published in accordance with law and the 
authorities have acted within the four 
corners of the provisions of the Act and 
the Rules framed thereunder, The case 
was heard by a Division Bench and it was 
urged on behalf of the respondents that 
in view of the recent Bench decision of 
this Court in the case of Anil Kumar v. 
State of Bihar (1980 BBCJ (HC) 140): 
(AIR 1980 Pat 271) this application under 
Articles 226 and 227 of the Constitution 
of India was not maintainable. Learned 
counsel for the petitioners, however, 
doubted the correctness of the aforesaid 
decision in view of a recent decision of 
‘the Supreme Court in the case of Bar 
Council of Delhi v. Surjeet Singh (1980 
BBCJ Part DI 7): (AIR 1980 SC 1612) 
and submitted that the Bench decision of 
this Court has not laid down the correct 
law and thus requires reconsideration 
and by order dated 21-3-1980 the matter 
was referred to Full Bench and that is 
how the matter has come before us. 
` 4 First of all, I will refer to the case 
law relevant on the subject in order to 
find out whether such elections can be 


challenged in this Court under the pro- 


visions of Articles 226 and 227 of the 
Constitution of India or the remedy of 
the aggrieved person lies before Tribunal 
and this matter has been the subject 
matter of controversy and has been 
raised on earlier occasions also. 


5. Now I propose to discuss the case 
law on the subject. The first case on the 
point is the case of Parmeshwar Maha- 
seth v. State of Bihar: (AIR 1958 Pat 149) 
where the election of Darbhanga Munici- 
pality was challenged on the ground that 
Rule 7 (2) of the Election Rules, which 
required publication by notification call- 
ing upon the wards of the Municipality 
to elect Commissioners was not followed 
in accordance with the provisions of the 
Act and the Rules framed thereunder 
and it was ‘held that .those provisions 
which relate to the essence of the thing 
to be performed or to matters of sub- 
stance, are mandatory, and those which 
do not relate to the essence and whose 
compliance is merely a matter of conve- 
nience rather than of substance are di- 
rectory. If the provisions which are man- 
datory are not complied with it will ren- 
der the proceedings illegal and void. 

. Further it was held that- the publication 
of the notification: was the. very founda- 


Md. Islam v.- State (FB) -- 


-A.L E. 


tion of the election and the non-compli- 
ance thereof deprive many electors of 
their right to exercise their franchise 
and the entire election was quashed, The 
above decision was quoted with approval 
in the case of Bishwanath Pd.. v, Ramji 
Pd. (AIR 1964 Pat 469) where the election 
of Sitamarhi Municipality was challeng- 
ed and Rule 62 of the Election Rules, 
which was held to be mandatory, having 
not been complied with, the entire elec- 
tion was held to be void. In the case of 
Umakant Singh. v. Binda Chaudhary, 
(AIR 1965 Pat 459) the- election to the 
Panchayat Samiti and Zila Parishad was 
challenged and it was held, that where 
the entire election was challenged as hav- 
ing been held under statute or statutory 
rules which were invalid by committing 
illegalities and it was held to be so in 
that case and the entire election was 
quashed in exercise of the powers under 
Articles 226 and 227 of the Constitution 
of India. 


The aforesaid cases have been consider- 
ed by Full Bench of this Court in the 
case of Dilip Kumar Singh v. State of 
Bihar (AIR 1971 Pat 65) where the elec- 
tion to the Gram Panchayat was chal- 
lenged and their Lordships, after consi- 
dering other decisions on the point, held 
that even if some illegality had been 
committed in holding the election, it 
could be challenged in this court in spite 
of alternative remedy, and could be in- 
terfered with if this court was satisfied 
that the election was not an election at 
all in the eye of law or a colourable one 
or the procedure adopted was against the 
provisions of the statute. Another Full 
Bench of this Court in the case of Ram 
Naresh Rai v. State of Bihar (AIR 1979 
Pat 130) (FB) fully endorsed the obser- 
vation of their Lordships. 


It may be noticed that though relying 
on the case of. Parmeshwar Mahaseth 
(supra) it was held in the case of Dilip 
Kumar Sinha that it did not apply on all 
fours to that case. which was under the 
Gram Panchayat Act and election to the 
post of Mukhiya, Sarpanch and the mem- 
bers of the executive committee were 
not separate elections, placing reliance 
on Section 84 (b) of the Gram Panchayat 
Act and Rule 70 of the. Election Rules. 
It. has been rightly pointed out by . the 
learned Additional Advocate General 
that Rule 21, sub-clause (4) of the Pan- 
chayat Election Rules, was not noticed 
by their Lordships which is as follows: 

. “21, (4). Election to the office of the 


+ 


~~ 


Mukhiya, Sarpanch, Panch,- member | of . 
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the Executive Committee, as the case may 
be, shall be deemed to be different elec- 
tions for the purpose of this Rule.” l 
Learned Advocate General has also drawn 
our attention to other Rules, namely, 
2 {0). “Ward” means a ward of Pancha- 
yat. Rule 32 which says that the poll for 
election of the Mukhiyas, Sarpanchas 
and Panchas and the members of the 
Executive Committee at any one polling 
station shall be held on the same day. 
Election could be challenged by filing an 
application before the Election Tribunal 
appointed under Rules 70 and 72 which 
is rather important and is quoted here- 
under. 

"72 (1). An election petition calling in 
question the election to any office of a 
Gram Panchayat may be presented to the 
Election Tribunal by any candidate or 
_ voter. The election of more than one 
office-bearer shall not be challenged by 
one election petition for which different 
fees have been prescribed under R. 73.” 


6. Reading the aforesaid provisions 
it is clear that the observations made in 
paragraph 28 of the judgment of the Full 
Bench has been made without consider- 
ing the aforesaid Rule which is similar 
to Rule 62 of the Bihar Municipal Elec- 
tion Rules, which was held by the Full 
Bench to be different from the Gram 
Panchayat Rules. In that view of the 
matter, the decision of Parmeshwar 
Mahaseth (AIR 1958 Pat 149) will be fully 
applicable to the cases relating to Gram 
Panchayat elections also and to that ex- 
tent the observation of their Lordships 
in paragraph 28 of the judgment is not 
correct. It was so held without noticing 
Rule 21. (4) of the Panchayat Election 
Rules which has been quoted above. 


7. In the case of Anil Kumar v. State 
of Bihar (1980 BBCJ (HC) 140): (AIR 
1980 Pat 271) the election of Siwan Muni- 
cipality was challenged on the ground 
` that there was an infraction of the man- 
datory Rule 7 of the Election Rules as 
in the.case of Parmeshwar Mahaseth. 
Their Lordships relying on two decisions 
of the Supreme Court: Nanhoo Mal v, 
Hira Mal (AIR 1975 SC 2140) and K. K. 
Shrivastava v. Bhupendra Kumar Jain 
(AIR 1977 SC 1703) held as follows (at p. 
276 of AIR 1980 Pat):— 

“We follow the decision of the Sup- 
reme Court and hold that the election of 
the entire Municipal Commissioners, can- 


not be challenged before the High Court 


in a writ petition while exercising the 
jurisdiction under Articles 226 and 227 of 
Constitution in «view of Rule .74.of the 
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Rules which, in our. opinion, is: an effec- 
tive remedy provided for challenging any 
election of the Municipality. In other 
wọrds, even if the Municipal election. is 
illegal or without jurisdiction, such chal- 
lenge can only be made by filing an 
election petition, but not by way of fil- 
ing a petition under Articles 226 and 227 
of the Constitution.” 


Further, there Lordships held that in 
view of the two aforesaid decisions of the 
Supreme Court the case of Parmeshwar 
Mahaseth (AIR 1958 Pat 149) (supra) and 
the observations of the Full Bench in 
para. 28 in Dilip Kumar Sinha’s case 
(AIR 1971 Pat 65) stand overruled. 
Learned counsel appearing for the peti- 
tioners doubted the correctness of the 
aforesaid decision and has placed reli- 
ance on Parmeshwar Mahaseth’s case and 
the Full Bench decision of Dilip Kumar 
Sinha. According to him, in the instant 
case the electoral rolls were not prepared 
according to the rules, objections filed 
under Rule 4 were not properly consider- 
ed, persons living in one ward were shift- 
ed to another ward to their great pre- 
judice, date of election was changed with- 
out any valid reason and all these taken 
together should be deemed to be no elec- 
tion in the eye of law and, therefore, 
this court should interfere, as it was 
done in the case of Parmeshwar Maha- 
seth. 


8. Reliance has also been placed in the 
case of Chief Commr. of Ajmer v, Radhey 
Shyam Dani (AIR 1957 SC 304). In that 
case the election to Ajmer Municipa- 
lity was challenged on the ground that 
when the electoral roll was prepared op- 
portunity was not given to the parties to 
scrutinise the same and file. objections. 
Their Lordships held that unless this was 
done the entire obligation cast upon the 
authorities holding the election is not dis- 
charged and the elections held on such 
imperfect electoral rolls could acquire no 
validity and would be liable to challenge 
at the instance of the parties concerned 
and in that situation the election was 
held to be bad. In the case of Nanhoo Mal 
v. Hira Mal (AIR 1975 SC 2140) the elec- 
tion of Etah Municipality was challeng- 
ed on the ground that Rule 6 of U. P. 
Municipality Act was not complied with 
and the Full Bench of the Allahabad 
High Court (1975 All LJ 419) allowed 
the application and set aside the entire 
proceeding relating to the election of the 
President. 

The matter went to the Supreme Court 
and it was held that whether. the rule in 
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question has been complied with or not 
could be decided by an election petition 
presented in accordance with the provi- 
sions of the Act and in no other way. 
` Further it was heid that the District 
Judge under the Act had ample power to 
decide all such questions and the High 
Court could not interfere in exercise of 
their power. In the case of K. K. Shri- 
vastava v. Bhupendra Kumar Jain (AIR 
1977 SC 1703).the election of the Bar 
Council was challenged ‘and it was allow- 
ed by the Madhya Pradesh High Court 
on the ground that the -entire election 
was under challenge. The matter went to 
the Supreme Court and it. was held that 
when there ‘is appropriate and equally 
efficacious remedy, the court, exercising 
writ jurisdiction, should keep its hands 
off more so particularly where the dis- 
pute relates: to an election,. and there is 
a statutory rule and a prescribed remedy 
which almost reads in mandatory..terms. 


Their Lordships held that merely be- 


cause the challenge was to plurality of. 


returns of election, therefore, a writ pe- 


tition will lie, was fallacious argument, ' 


_ ahd ‘it was ‘also held that there was no 
foundation | whatsoever for’ thinking that 
where challenge was to an “entire elec- 
tion” then the writ jurisdiction’ springs 
into action. In the case of Delhi Bar 
.Council v. Surjeet Singh (1980 BBCJ Part 
‘UT, 7): (AIR 1980 SC 1612) the election 
of the Delhi Bar Council was ‘challenged 
and reliance has been placed by the 
learned counsel for the petitioners on 
this case. The entire election of the Bar 
Council, Delhi, was challenged -on the 
ground that in Rule 3, sub-clause (5) of 
Bar Council of Delhi Rulés, a proviso was 
-added to the aforesaid Rule ‘in 1978 by 
which Advocate were directed to fill-up 
declaration -forms and a number of Ad- 


vocates could not do so for ‘some: reason : 
, BBCT. (HC) 140) > 


or other. 


The result was that they could not 
participate: in the election. After the elec- 
tion was over the election was challenged 
on the ground that the proviso. to the 
aforesaid Rule was-ultra vires and this 
was allowed by the Delhi. High Court. 
The matter came before the Supreme 
Court and Untwalia, J. speaking for the 
Bench held that the aforesaid Rule was 
ultra vires and the electoral roll so pre- 
pared was illegal] and this went into root 
of the matter, Their Lordships after con- 
sidering the decisions of the Supreme 
Court and other High Courts ` and also 
after referring to the cases of Ajmer Mu- 
nicipality and K. K. Shrivastava (supra) 
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held as follows (at: p. 1621 of. AIR» 1980 

SC):— 

“If the alternative remedy fully covers 
the challenge to the election then: that 
remedy and that remedy alone must be 
resorted to even though it involves the 
challenge of the election of all the suc- 


_cessful candidates. “But if the nature of 


the ground-of the challenge of the whole . 


election are such that the alternative re- 
medy is no remedy in the eye of law to 
cover the challenge or in any event is 
not adequate and- efficacious remedy then 
the remedy of a writ‘ petition to chal- 
lenge the whole election is still available. 
In the present case we have pointed ‘out 
above the Election Tribunal would have 
the 
proviso: to Rule 3 (j) of the Delhi Bar 
Council Election Rules ultra vires and 
that using to the alternative remedy pro- 
vided in Rule 34 (b) was no oe at 
all. bed 


According to their Lordships aforesaid de- 
cision a candidate loosing the ` election 
could challénge the validity of the entire 
election if there was violation of essen- 
tial provisions of the Election Rules and 
the Act under Articles 226 and 227 of the 
Constitution of India even if alternative 












not be adequate or efficacious for the 
person aggrieved. Thus it will be seen 
that the Full Bench decision of Dili 
Kumar Sinha (AIR 1971 Pat 65) (supra) 
has been approved by the Supreme Court 
though it was not considered and also the 
case of Parmeshwar Mahaseth ’ (AIR 1958 
Pat 149) (supra) which has been fully ap- 
proved by the aforesaid Full Bench. 


9." On a careful considération of the 
ratio decided in the case of the Supreme 
Court, the observations of their Lord- 
ships in the case of Anil Kumar (1980 


(supra) that in no case High Court can 
interfere in such elections in exercise of 
its power under Articles 226 and 227 of 
the Constitution of India must be held 


to be not correctly decided and to that = 


extent the aforesaid decision must be held 
to have been overruled by the decision of 
the Supreme Court; On a close analysis 
of the decisions, referred to above, it 


must be’ held that’ this Court can inter- s 
fere under writ Jurisdiction in cases (1) 


if there is no election in the eye of law; 


(2) Election held was a colourable one; 


and (3) Validity of the Act and the Rules 
of the election in TEP are under 
challenge. - ; 


i 
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- 10. Now, keeping the .aforesaid princi- 
ples in mind, -it remains to. be considered 
whether the petitioners. have .been- able 
to make out a case, justifying our inter- 
ference in the election in: question... This 
requires close ‘scrutiny of the submissions 
of the learned counsel appearing on be- 
half of the petitioners. First-of all, it has 
been contended that there was addition 
and alteration in the voter's list ‘and a 
 humber of objections were preferred 
which will be also clear from the order 
of the District Magistrate, . respondent 
No. 3, as contained in Annexure 2 but 
those objections were never disposed ` of 
and, thus, this was not an election in the 
eye of law. In the counter-affidavit, ` filed 
on behalf of the State, the fact that a 
number of objections had been received, 
has been admitted and for that the elec- 
tion had to. be postponed by the. District 
Magistrate, respondent No, 3, but it has 
also been asserted that all. objections 
‘were disposed of and everything was 
done according to the Election Rules. Tha 
learned Advocate General has drawn our 
attention to Rule 4 of the Bihar Munici- 
pal Elections and Election Petition 
Rules, 1953, which is as follows: ` 


“4 "Whereas electoral roll of the As- 
sembly constituency, . which is deemed 
suitable to -be the electoral roll for the 
purpose of the. municipal election, does 
not contain the name of any person en- 
titled to be registered in the electoral 
roll or contains erroneous or defective 


entry, the person concerned may, in ac- ' 


cordance with the provisions of Sections 
22. and 23 of the Representation -of the 
People Act, 1950, get his name included 
and other corrections made -in that roll 
till the date on which the filing of nomi- 
nation in respect of the Municipal Elec- 
tion is to be made.”. ~ 

The electoral roll -prepared’ . under- the 
Representation of the People Act, 1950, 
was adopted. Our attention ' has been 
drawn to Sections 20 to 23 of the afore- 
said: Act. Section 22 deals with correction 
of entries in electoral roll- and 23 - deals 
with the inclusion of names in the rolls 
for which a procedure has been laid down 
and that inclusion cannot be made after 
the last date of filling the nominations 
and person aggrieved by the aforesaid 
¢ order can also prefer an appeal under 
Section 24 of the Act. It has not been 
stated anywhere by the petitioners ` that. 
they had actually applied for their in- 
clusion which was not doné. Rather the 
counter-affidavit, filed on behalf of the 
State, clearly shows that all objections. 


v. Md. Islam: v. 
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were disposed: of. Therefore, the electoral ` 
roll, as it stood on the date of filing no- 
mination of election of different Wards 
of the Municipality, must be held to be 
final for the purpose of election, as: held 
in the case of Baidyanath Panjiara v. Sita 
Ram Mahto (AIR 1970.SC 314) and- by 
our. owr .High Court in the case of 


_Ramji‘ Prasad Singh v. Ram Bilas Ojha 


((1976) 54 ELR 293). ». 

“It has also been stated in the counter- 
affidavit that neither the .Wards. changed 
nor the voters were shifted -from one 
Ward to the other, Moreover reading the 
provisions’ of the Act, which have been 
mentioned in detail earlier and the Rules 
framed thereunder, all these give. rise to 
separate causes of action, for challenging 
the election of each Ward and they can- 
not be joined together because they are - 
to be treated as separate election. In 
such cases, facts have to be investigated, 
as to who had actually applied and 
whose application was not considered 
and whether this was done-before the 
date of the filing of the nomination paper. 
Thus, all these disputed question: of fact 
cannot. be decided in this Court. From 
the papers, which- have been produced on 
behalf of the State, it is clear that under 
the directions of the District Magistrate, 
respondent No. 3,..corrections were actu- 
ally made and this fact is also supported 
by the materials. on the record. 


11. Mr. Radha Raman, appearing ‘for 
respondent No. 5, and Mr. B. C. Ghose, 
appearing for a number of respondents, 
have contended that except for a bald 
statement regarding infraction of Rule 7 
of the Election Rules, nothing specifically 
have been stated in the application, No 
doubt Rule 7 is mandatory and from the 
materials on the record it is absolutely 
clear that the District Magistrate,. respon- 
dent ‘No. 3, acting under Rule 7 ‘of the 
Election Rules had- ‘postponed the election 
for good and valid reasons. It has also 
nowhere been“ asserted that Rule 9 of the 
Election Rules has- been violated .. which 
gives power to the Returning Officer to 
hold the election. It has also nowhere 
been. stated that the :S.D.O., respondent 
No. 4, was hot the Returning Officer. and 
election programme was not published. 
It has been brought to our’ notice that 
S.D.O., respondent No. 4, was appointed 
Returning Officer’on . 6-8-1978 and had 
published the election programme on 
18-8-1978. In absence ` of any specific 
pleading on this point it has been rightly 
contended. on_ behalf of the State tha 
Rule 9 of the Election Rules. has b 
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{complied with and Rule 7 has not been 


violated in any manner as held by me: 


earlier. 

12. Thus,.on a varidi consideration 
of the points, which have been raised in 
this application, and after hearing the 
learned counsel appearing for the parties 
and on a careful consideration of the case 
law cited at the Bar, no grounds for 
interference whatsoever has been made 
out by the petitioners. The points _ urged 
in the application can only be decided by 
filing election petition before a competent 
Tribunal which will decide the disputed 
questions of facts raised on behalf of the 
parties. 

13. Thus, I find that there is no merit 
in ihe application and it is, accordingly, 
dismissed but, in the 
the case, there will be no order 
costs. 

K. B. N. SINGH, C. J.:— I agree. In 
the case of. Dilip Kumar Singh v. State 
of Bihar (AIR 1971 Pat 65) (FB) to which 
I was a party, the observation made by 


as to 


Hon’ble'S. P. Singh, J. in paragraph No. 


28: of the decision to the effect that Sec- 
tion 84 of the Gram Panchayat Act and 
Rule 70 of the Bihar Panchayat Election 
Rules, 1959, do not refer to the particular 
office, as is the case with Rule 62 of the 
Bihar Municipal Elections and Election 
Petition Rules, which states that no elec- 
tion to the office of the Municipal Com- 
missioner, Chairman, Vice-Chairman or 
President under the said Rules shall be 
called in question, except by an election 
petition. This observation was made as 
Rule 21 (4) of the Bihar Panchayat Elec- 
tion Rules was not referred to in course 
of the arguments, by either party, .and 
not incorporated in the copies of the rules 
placed before us, which led to the said 
observation distinguishing the decision 
in the case of Parmeshwar Mahaseth v. 
State of Bihar (AIR 1958 Pat 149), as ıt 
relate to the Bihar and Orissa Municipal 
Elections and Election Petition Rules. 
L. M. SHARMA, J.:— I agree. 
Application rejected. 
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M. N. Roy Choudhary, Appellant v. 
Nand Kishore Kakkar, Respondent. 
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circumstances of . 


ALR, 


Bihar Buildings (Lease, Rent -& Evic- 
tion) Control Act (3 of 1947), S. 9 (1) (2) 
(3) (4) Expln. — Scope — Term “Re- 
pairs” —— What amounts to — Construc- 
tion of cow-shed with fencing by tenant 
is not “repairs”. (Contract Act (1872), 
Ss, 11 (1) (d), 60). 

Tenant constructed a cow-shed and 
fencing on the premises in dispute at cost 
of Rs. 765 with the consent of the land- 
Jord. Further, he stopped to give rent and 
Claimed that he was entitled to adjust 
that amount in the future rent. 


Landlord filed a suit for eviction 
against “B” on the ground of breach of 
the condition of tenancy as well as on 
the ground of default in the payment of 
two months’ rent. 

Held, that claim of the tenant could 
not be allowed as construction of cow- 
shed with fencing amounts to an inde- ` 
pendent construction and cannot be held 
to be ‘repairs’ so as to get benefit of pro- 
visions of S. 9. 

(Para 7) 


Further, it was held that there was. 
default in the eye of the law on the part 
of the defendant within the meaning of 
the Act which makes him defaulter and 
liable for eviction. (Para 8) 

Even if any construction is made by the 
tenant with the consent of the landlord, 
it cannot be inferred as a necessary co- 
rollary that the cost thereof has to be 
adjusted towards the rent. All these ques~ 
tions are subject matter of specific agree- 
ment, which has to be pleaded and prov- 
ed. As such, whatever may be said under 
the general law, so far as the said Act 
is concerned, it has made no provision 
authorising a tenant to make construc- 
tions in the building which is in his pos- 
session and then to claim adjustment in 
respect of the cost incurred over the 
same towards the rent payable. 

(Para 7) 

When sub-section (2) and sub-sec. (4) 
of S. 9 of the Act have placed limit and 
restrictions over the cost and manner of 
repairs of the building in possession of 
the tenant, it cannot be assumed that the 
framers of the Act have authorised the 
tenant to make independent constructions 
and to realise the cost incurred over such 
constructions from the rent payable to 


the landlord. (Para 8) - 
Cases Referred: Chronological Paras 
AIR 1975 Pat 154 . 8 


S. K. Sarkar and A. C. Jha, for Appel- 


- lant: N. C. Ganguli, for Respondent. 


JUDGMENT:— The ‘plaintiff is the ap- 


"o. pellant .in: this appeal .Fhe suit in ques-- 
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ver, 


tion -had been filed: on behalf:-of the -plain- 


tiff for eviction of the defendant-respon- ` 


dent from the premises in question on 
the ground. of breach. of the condition `of 


¢ the tenancy as well as on the ground of 


default in the payment of two months’ 
rent, 

2. . According to the ati the de- 
fendant defaulted the payment of rent 
for the period December, 1969 to August, 


1970. He also constructed a cow-shed on` 


the premises in question in breach of 
the terms of the tenancy making himself 
liable for eviction. The suit in question 


- was filed on 7-9-1970. It is an admitted 


position that the defendant was paying a 
rent at the rate. of Rs. 40 (forty) per 
month and during the period aforesaid 
no rent has been paid by the defendant. 


3. The ‘defence of the defendant, how- 


and fencing on the premises in question 
at the eost of ‘Rs.. 765 with the consent 
of the plaintiff, and, as such, he was en- 
titled to adjust the said amount for the 
period aforesaid’ dnd once the amount 
aforesaid is adjusted, there was no ques- 
tion of default or breach of any term of 
the tenancy making him liable for evic- 
tion. 


4. The courts below have dismissed. 


the suit of the plaintiff on the finding 


that the cow-shed and the fencing of the 


house in question were constructed by 
the defendant with the consent of the 


_ plaintiff and once the constructions. were 
defendant 


made with his consent, the 
was entitled to adjust the. amount. to- 
wards the rent payable for the building 


„in his possession. 


5. Learned counsel appearing for the 
plaintiff-appellant submitted that even if 
it is assumed that the defendant had 
constructed a cow-shed and fencing as 
alleged by him and had spent Rs. 765 


over the same, still in the facts and cir-. 


cumstances of the instant case it cannot 
be held that the amount could be adjust- 
ed towards the payment of rent in ac- 
cordance with the requirement of the 
provisions of the Bihar Buildings (Lease, 


Rent & Eviction) Control Act, 1947 (here- 


imafter to be referred to as ‘the Act’). 
According to the learned counsel for the 


Appellant no section of the aforesaid Act 


authorises a tenant to make construction 


in the building which is in his occupa- - 


tion,- except repairs as ee by 5. ‘9 
of the’ Act. 


6. The different provisions: of the Act 


conceives:‘of different situations:and pre- ` 
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scribe procedure in«:matters of eviction, 
payment of rent; fixation of rent- ete, In 
other words, the provisions of the Act 
purport: to contro] the relationship of 
landlord and tenant by statute and have 
to be strictly construed while -. judging 
any controversy between them. Sec. 9 
of the Act requires the landlord to carry 
out repairs of the building in possession 
of the tenant. Sub-sec. (1) thereof read 
with its explanation makes it clear that 
repairs include annual white. washing, 
re-colouring and periodical repairs. Sub- 
sec, (2) authorises a tenant when the 
landlord fails to carry out the aforesaid 
repairs to give notice to the landlord 
and within one month from the date of 
the service of the notice, on ‘the land- 
lord’s failure, to get the repairs done by 
himself; with a limitation that cost of 
such repairs should not exceed one 
month’s rent. Sub-sec. (3) of. Section 9 
deals with repairs other than covered by 
sub-section (1) of that section. But, for 


-such repairs the tenant, on the neglect. 


by the landlord, has to apply to the Con-. 
troller specifying the approximate cost 
of such repairs, The Controller has to 
cause a notice to be served on the land- 
lord to appear and show cause and, there-. 
after, a direction to the landlord can be 
given .and if he fails to comply 
with any such direction for re- 
pairs, the-Controller may permit the ten- 
ant to carry out such repairs “at a cost 
not exceeding such amount as may be 
specified in the order and to recover such 
cost ‘from the landlord.” Sub-sec. (4) of. 
S. 9 further says that it shall be lawful 
for. the tenant to make such repairs and 


_ “to deduct the cost thereof from: the rent 


or to recover it otherwise from the land- 
lord as if it were a debt due to him by’ 
the landlord.” From the aforesaid provi- 
sions it is amply clear that under certain 
conditions a tenant can himself repair 
the building and deduct the amount in- 
curred over such repairs from the rent 
payable by him to the landlord. Sub-sec- 
tion (1) prescribes a limit of one month’s 
rent whereas sub-sec. (4) requires a spe 
cific order of the Controller fixing the 
amount of the cost which has to be incur- 
red for repairs. 


7. In the instant case, there cannot 
be any dispute that whatever construc- 
tions have been made by the defendant, 
can never be held to be repairs within 


- the meaning of Section 9 of the Act: Con- 


struction of a ‘cow-shed or fencing wall 
amounts to an independent: construction 
and cannot’ be held to be repairs-of the}: 
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building in possession of the’ defendant. 
Learned counsel appearing for the defen- 
dant could not contend this so as to bring 
the case within Section 9 of the: Act. 
Apart: from: that, there is no order of the 
Controller as contemplated by sub-sec~ 
tion’:(4) of Section 9. He, however, con- 
tended. that it: was open to. the parties to 
enter into an agreement regarding the 
construction .of the’ cow-shed and the 
fencing wall as well as in respect’ of ad- 
justment of the cost incurred over the 
same towards the payment of future rent, 
The finding of the courts below on this 
question appears to be that the defendant 
made the construction with . the consent 
of the plaintiff and on that it has been 
inferred that the cost of such construc- 
tions wasito be adjusted towards the 
nt. In my view, even if any. construc- 
tion is made by the tenant with the con- 
sent of the landlord, it cannot be infer- 
red as a necessary corollary that the cost 
thereof has to be adjusted towards the 
rent. All these questions are subject mat- 
ter of specific: agreement, which has to. be 
pleaded and proved. As such, whatever 
ay ‘be said under the genéral law, so far 
as the Act is concerned, it has made no 
provision authorising a tenant to- make 
‘jconstructions ‘in the building which is in 
his possession and then to ‘claim adjust- 
ment in. respect. of the cost incurred over 
the same towards the rent payable.. 

8: Section 60 of the Indian _Contracé 
Act is as follows: 


"Whether the debtor has anta to in- 
timate, and there are no other’ circum- 
: stances indicating to which debt the pay- 

ment is to be applied the -creditor may 
apply it at his discretion to any. lawful 
‘debt actually due and payable - to. him 
from the debtor, whether its recovery is 
or is not barred by the law: in force for 
the time being: as to the _ limitation = 
suits.” 

The aforesaid section authorises the cre- 
ditor to appropriate any amount towards 
his debt at his discretion, But S, 11 (1) 
(d) of the Act is as follows:—.. . 
“Whether the amount .of -two months’ 
. rent lawfully payable by :the~tenant and 
due from him is in arrears by not having 
been paid within the time fixed by con- 
tract or, in the absence of such contract, 
by the last day ofthe month -next fol- 
lowing: that for which the: rent is payable 
or by not having been validly remitted or 
deposited in: accordance with Section 13.” 
: In view of the aforesaid cl.: (d) of ‘sub- 
` Bec. (1) of Section 11; once two months’ 
rent lawfully. payable by the tenant jis 
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due as not having been paid within the 
time fixed by-the contract, or in absence 
of such contract, by the last day of the 
month next following’ that for which the _ 
rent is payable, or- for not having been * 
validly remitted or deposited in accord- 
ance with Section 13, makes the tenant 
defaulter., The, scope of this clause - has 
been construed in different Bench deci- 
sions of this Court and reference in this 
connection may be made to the case of 


-Madholal v. Madan - .Mohan Agrawalla, 


(AIR 1975: Pat 154) where it was pointed 
out that once rent for two months has ` 
not been paid or deposited, default takes 
place. Clause (d)-aforesaid speaks of pay- 
ment within the time fixed by contract. 
It was pleaded by .the defendant that 
with the consent of.the plaintiff he had 
constructed the cow-shed and fencing wall. 
That will not amount to fixing a time by, 
contract regarding payment of the rent 
so as to absolve him from ‘the conse- 
quences provided by clause (d) of ‘sub- 
section (1) of Section 11 of the Act. The 
result will be that in the instant case even 
if it is assumed that the defendant had 
spent the amount with the consent of the 
plaintiff this will not be a case where any 
particular time has been fixed by the 
contract regarding payment of two 
months’ rent lawfully . payable. It need 
not be impressed that any’ contract plead- 
ed must be. alleged and should be estab- 
lished by- evidence to take away the case 
from the purview of the statutory provi- 
sions of clause (d) of sub-section (1) of 
Section 11 of the Act..Sub-section (1) of 
Section 11 has a non obstante clause, It 
says, notwithstanding anything contained 
in any contract or law to the contrary; x 
where a tenant is in possession of any 
building, he shall not be liable for evic- 


. tion therefrom except in’ execution of a 


decree passed by. the. Court on one or 
more of the grounds mentioned in Sec- 
tion 1r (1). As such, any tenant © cannot 
adjust any amount unless it is consistent 
with the scheme of the Act in question. 
It need not be repeated that when  sub- 
section (2) and sub-section (4) of Sec- 
tion 9 of the Act have placed limit and 
restrictions over the cost and manner of 
repairs of the building.in possession of 
the tenant, it,cannot be assumed that the 
framers of the Act have authorised .th 
tenant to make independent constructions 
and to. realise the, cost incurred over such 
constructions from . the rent payable to 


the landlord. In my view, there was a rea- 
sonable: basis for not authorising the ten- 
ant for the same because in many i 
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tenant in occupation of a building may 
make constructions. and -. alterations in 
the building without . there being any 
sanction about the cost which has to be 
-such constructions and 
alterations and;- thereafter, they may 
claim adjustment in the future. rent. - In 
my opinion, there has been a default in 
the eye of law on the part of the defen- 
dant.within the meaning of the. Act 
which makes him a defaulter and liable 
for eviction. 


.9. Accordingly, this appeal is diowed 
the judgment anc decree of the courts 
below are set aside and the suit of the 
plaintiff for eviction ‘is decreed. However, 
in the circumstances of the case, parties 
shall bear their own costs throughout. 


Appeal allowed, 
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NAGENDRA PRASAD SINGH, J.. 
Tarni Prasad Thakur, Appellant v. 
Basudeo Thakur and others, Respondents. 
A. F. A. D. No. 304 of 1978, D/- 20-11- 

1980.* : 

(A) Hindu T — Joint family pro- 
perty — Alienation — Legal necessity — 
Sale of land to construct pacca house is 
legal necessity. 


Where the karta of joint family living 
in a house having the roof of ‘Foos’ was 
allotted land in a partition of joint- Hindu 
family property; selling. of such land. by 
him for construction of a pucca house 
could not be held to be without any legal 
necessity. AIR -1943 Pat 430,. Rel. on. 

i (Para 5) 
(B) Hindu Minority ‘and Guardianship 
Act (32 of 1956), Ss. 8, 11 — Joint Hindu 
family property — Minor having share in 
land—Sale of such land by Karta to con- 
struct pucca house — Legal necessity — 
Bar under Ss. 8 and 11 does not apply 


and no prior permission of ‘court is ne- 


cessary, AIR 1963 Pat 146, Rel. on. 


. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1971-SC 776 ne 3 
_ AIR 1963 Pat 146: 1963 seman 169 6 
AIR 1943 Pat 430 ( 5 


5. C. Ghose, Mahendra Pd. Sinha, Lal- 
lan Prasad - Singh, for Appellant; Bal- 
Sinha, 
Suresh Chandra Giri, for Respondents, ` 
PSE RE ENE AIOE RET SMD SASSER 


*From decision of G. N. Singh, 4th AddL 
Dist. J., Monghyr, D/- 19-5-1978. 
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` JUDGMENT:— Defendant. is the - ap- 
pellant ` in this second appeal. The suit 
in question was filed on behalf of the 
plaintiffs-respondents for declaration that 
sale deed dated 5-6-1969, executed by 
defendant No. 2 who happens to be the 
father of plaintiff No. 1 and husband of 
plaintiff No. 2, was invalid as it was with- 
out legal necessity. It appears that de- 
fendant No. 2 @xecuted the sale deed in 
question transferring 46 decimals of land 
to defendant-appellant. In- the body of 
the sale deed it was recited that the sale 
was being made in order to raise money 
for construction of .a Pucca. house. Ac- 
cording to the plaintiffs the sale was 
without any legal necessity and as such 
not binding on them. : 


. 2 Learned Munsif on consideration of 
the materials on record dismissed the 
suit of the plaintiffs holding that the sale 
was for legal necessity and as such there 
was no cause of action for the institution 
of the suit. However, on appeal being 
filed on behalf of the plaintiffs the learn- 
ed Additional District Judge has decreed 
the. suit and has held that the sale deed 
was invalid and no title eee to the 
appellant, 


.3. -The learned counsel ‘appearing on 
behalf of the defendant-appellant submit- 
ted that the learned -Additional District 
Judge has taken an erroneous view of law 
while holding that the sale was without 
legal necessity. First he submitted that 
whenever the Karta of a joint family 
makes a transfer of Joint family property 
such sales are not void but voidable only. 
Reference in this connection was made to, 
the judgment of the Supreme Court in 
the' case of Raghubanchmani Prasad 
Narain Singh v. Ambica prasad. Singh 
(AIR 1971 SC 776). 


4, It is not in dispute that one Ashrafi 
Had two sons, namely, Triloki Prasad 
Thakur and J agdish. Defendant No. 2, 
who is the father of plaintiff No. I, is the 
son of Triloki Prasad’ Thakur afore- 
said; and defendant-appellant is the son 
of Jagdish Thakur aforebaid, As such 
the defendants Nos. 1 and 2 are first 
cousins. It is an admitted position’ that in 
the year 1955 a partition took place be- 


tween the branches of the two brothers, 


namely, Triloki Pd. Thakur and Jagdish 
Thakur. The deed of partition is an exhi-. 
bit in this case marked as Ext, ‘C’. There- 
after, the family of the plaintiffs con- 
stituted of plaintiff No. 1, his - mother, 
plaintiff No. 2 and defendant No. 2.. There 
is no dispute that after partition defen- 
dant No. 2 was the Karta of - the ‘joint 
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` family and as such he could have execut- 
ed the sale deed for legal necessity which 
shall be binding on -the plaintiff. 

5. So the main question which has to 
be answered is as to whether the trans- 


fer in the present case was made, for 


legal necessity, I have already pointed 
out that the learned Munsif has. accepted 
‘the case of the defendant-appellant 
whereas the court of appeal below has 
rejected the assertion regarding the legal 
necessity. The learned Additional Dis- 
trict Judge has pointed out that in the 
sale. deed the necessity mentioned was 
for construction of a Pucca house. From 
the deed of partition (Ext. C), it appears 
that no house was allotted to defendant 
No. 2, the father of plaintiff No. 1. He 
was allotted only: land. Although the 
court of appeal below on the materials on 
record has pointed out that after partition 
defendant No. 2 was living in a house 
having the roof of Foos but has observed 
that there was no necessity of construct- 
ing a house. No doubt, from time to 
time, this aspect of the matter has been 
considered as to what will be a legal 
necessity for a particular transfer. Some 
illustrations are given in the Mulla’s Prin- 
ciples of Hindu Law. In the case of 
Govind Dani v, Purusottam Mahapatra 
(AIR 1943 Patna 430) a Bench of this 
Court held that construction of a pucca 
privy cannot be held to be a mere 
luxury and expenses incurred over the 
construction of the same may be held to 
be a legal necessity. In such a situation, 
I am inclined to hold that if 46 decimals 
of land was sold for Rs. 2,000 for the 
construction of the house, it cannot be 
held to be without any legal necessity. It 
is well settled that recital made in the 
deed of sale can be referred to for the 
purpose of ascertaining as to what was 
the necessity for transfer, Reference in 
this connection may be made to Art. 244 
of the Mulla’s Principles’ of Hindu Law. 
It is true that such recitals are not con- 
clusive but they can be used as admis- 
sions of the Manager as well as can be 
taken into consideration along with other 
materials on the record. 


6. It-was. then submitted that the 
transfer is hit by Sections 8 and 11 of 
the Hindu Minority and Guardianship 
Act, 1956, which requires prior permission 
of the court, failing which such transfer 
shall be voidable at the instance of the 
minor or any person claiming under him. 
‘A Bench of this Court in the case of 
Nathuni Mishra v. Mahesh Misra-. (1963 


` BLIR 169): (AIR 1963 Pat: 146): has. held 
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- perty. which has been disposed 


' sity so as to give a cause of action to the 


Ah BR. 


that ‘aforesaid ‘bar does not apply to th 
Share of a minor in a joint family p 
of by 









the manager or the Karta of the 
family. Such transactions have . 
tested on the well settled principles 
garding. legal necessity. I have already 
held that in the facts and circumstances 
of the case the transfer was made fo 
construction of a pucca house, it cannot 
be held that it was without legal neces- 


plaintiffs to 
aforesaid. 

7. Accordingly, the appeal is allowed 
and the judgment and decree passed by 
the court of appeal below is set aside. 
In the circumstances of the case, how- 
ever, there will be no order as to ‘costs. 


Appeal allowed, 
o >} 


challenge the transaction 
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S. K, JHA AND R. P. MANDAL, JJ. 
. Baijnath Singh and others etc., Peti- 
tioners v. The Union of India and einer 
Respondents, 
. Civil Writ Jur. Cases Nos. 485 and 757 l 


of 1981, D/- 26-5-1981. 


(A) Constitution of India, Art. 226 — 
Mandamus — Exercise of prerogative writ 
of — Demand of justice and denial there- 
of is prerequisite, (Para 7) 

` (B) Constitution of India, Art. 226 — 
Mandamus — Writ to enforce private con- 
tract or departmental instructions — Not 
maintainable — Vending contract reunit- 
ed with refreshment room contract — 
Restoration of: old position by railway 
administration — Neither arbitrary nor 
capricious. 


No writ can lie to enforce a private 
contract as the State can enter into con- 
tract with an individual just as any other 
individual can. So also, a writ of manda- 
mus or any direction.akin thereto doeg 
not he to enforce departmental manuals 
or instructions not having statutory force, 
Even though: writ of mandamus will not 
issue to enforcce a contract between the 
Government and an individual, which has 


not been made in exercise of a statutory 


power, laying down a procedure or condi- 
tions for doing a thing—for example, for 
holding a public auction, the Government 
is not free to adopt an ‘ad hoc proceduré: 
in ‘particular cases departing from such 
conditions. Writ of mandamus may alsa 
issue to cancel an administrative order 
which violates the rules: of fairplay. <A 
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Ra 


` ed its powers at all. 
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public body or a:-State that. has. exercised 
its discretionary powers capriciously of 
on irrelevant and extraneous considera- 
tions is to be taken as not having exercis- 
(Para 8) 

When on repeated representation of the 
contractor of a refreshment room of the 
Mahendrughat railway station, the vend- 
ing contract on upper deck of the 
steamers was reunited with the Mahen- 
drughat railway station refreshment room 
on compassionate grounds, it was neither 
in’ violation of the principles of fairplay 
nor inconsistent with the circular as under 
which the Railway Ministry reserved 
such a right to itself. Restoration of the 
old position by railway administration 
was neither arbitrary nor capricious. It 
was based on principles of fairplay, 
equity and justice. It was a policy decision 
,which could not be subjected to the de- 
partmental instructions. (Paras 6, 8) 
Cases Referred: Chronological Paras 


AIR 1973 SC 588: (1971) 2 SCC 410 g 
AIR 1967 SC 1753 8 
AIR 1965 SC 1196 8 
AIR 1959 SC 490 8 
AIR 1959 SC 694 8 


Shreenath Singh, Kaushalendra Kumar 
Sinha, Deen Bandhu, Shanti Pratap, 
Arvind Prasad, Tara Kant Jha and Akhi- 
leshwar Prasad Singh, for Petitioners; 
Prabha Shanker Mishra, Dr. Sadanand 
Jha, A. B. Ojha and Arun Kumar Singh, 
for Respondents. 


S. K. JHA, J.:— In both these applica- 
tions under Articles 226 and 227 of the 
Constitution of India, the legality and 
validity of the order issued from the office 


~ of the General Manager (C), North East- 


ern Railway, Gorakhpur, on 29-1-81 and 
addressed to the Divisional Manager (C), 
North Eastern Railway, Sonpur, is chal- 
lenged. A copy of that order has been 
marked as Annexure 9 in CWJC 485/81 
and Annexure 7 in CWJC 757/81, Both 
the cases have accordingly been heard 
together and hence this common judg- 
ment. The effect of the impugned order 
is to award the vending contract of upper 
deck of steamers’ plying between Mahen- 
drughat and Palezaghat and vice versa 
(hereinafter to be referred to as the up- 
per deck), which was being managed 
jdepartmentally by the railway admin- 
istration to Surendra Mishra, respondent 
6 in CWJC 485/81 and respondent 5 in 
CWIC 757/81. 

2. I propose to deal with CWJC 485/81 
first and then come to the facts of CWJC 
757/81, . A a. 
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3. The 23 petitioners in CWJC 485/81 
have asserted as follows. The petitioners 
are commission vendors under depart- 
mental management of catering/vending 
services of the upper deck. Petitioner 1 
Baijnath Singh had been working as a 
vending contractor at Sonepur Railway 
Junction prior to the year 1959. In 1959 
the vending contract at Sonepur Railway 
Junction was departmentalised and peti- 
tioner 1 was appointed as a commission 
vendor by the railway administration for 
operation of the vending/catering work 
at Sonepur Railway Junction under the 
department. In the year 1973 the catering/ 
vending contract on upper deck was also 
taken under direct departmental control 
and the petitioners on their application 
to the Divisional Commercial Superin- 
tendent, North Eastern Railway, Sonepur, 
were appointed as commission vendors on 
the upper deck. The petitioners were ask- 
ed to enter into an agreement for acting 
as commission vendors which was duly 
executed. A sample copy of one of the 
appointment letters has been marked An- 
nexure 1 to the petition and a copy .of 
the skeleton agreement, referred to above, 
as Annexure 2. 


It has further been asserted that from 
the year 1973 since the date of appoint- 
ment of the petitioners to serve as com- 
mission vendors on the upper deck they 
were continuing to render their services 
to the satisfaction of all concerned. The 
petitioners, as it has been said in the peti- 
tion, had been appointed on probation 
but on account of their valuable services 
to the railway administration and the 
publie in general they were continuing to 
render their services without being per- 
manently absorbed. It has further been 
stated that the petitioners had beén fre- 
quently representing their cases for regu- 
larisation of their services in the railways 
which resulted ultimately in issuance of 
a-departmental instruction dated 13-12-76 
from the Ministry -of Railways to the 
General Managers of All India railways 
as contained in Annexure 3 to CWJC 485/ 
81. The operative portion of the instruc- 
tion dated 13-12-76 runs as follows:— 


“In view of the frequent representa- 
tions from commission bearers and: ven- 
dors for regularisation of their services 
on the Railways, this Ministry desires 
that action should be taken on (sic) the 
vendors and bearers in regular vacan- 
cies.” TE 
Another circular was issued from the 
office of the Divisional Superintendent, 
Gorakhpur, on 25-3-79 wanting to know 
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the furthér development im the matter of 
absorption of the commission vendors 
against regular class IV vacancies. That 
circular has, been marked:Annexure 4. On 
receipt of the aforesaid circular letter, an 
assurance was given, as alleged by the 
petitioners, by S.C.O. (C:R.) that since 
the Railway Board has decided to offer 
all avenues of absorption against. perma- 
nent cadres of various departments of 
catering: units to. the commission vendors 
on the basis of the length of service, it 
was necessary to prepare a seniority list 
‘with particulars mentioned in the pro 
forma enclosed with that circular letter, 
but he wanted to ascertain the number of 
vendors so far absorbed in permanent 
cadre, A copy of that letter has been 
marked. Annexure 5. During the continu- 
ance of the petitioners. as commission 
vendors under the railway administration 
in departmentalised catering services on 
the upper deck, a revised procedure for 


award of catering/vending „contract ‘was . 


evolved by the: Railway Board, Ministry 
of Railways, Government oe India, re- 
Spondent 5. 


A copy ‘of that letter dated 29-7-78 has 
been marked Annexure 6 to the writ ap- 
plication. This letter’ (Annexure 6) in- 
structs, inter alia, that catering/vending 
contract should continue to be awarded 
according to the procedure prevailing af 
that time. ‘Applications should be invited 
with regard to the vacancies through noti- 
fication in the press and/or notices at con- 
Bpicuous. places depending on the import- 
ance of the contracts followed by’ seru- 
_ tiny of the ‘applications by: a duly consti- 
tuted Screening Committee for selection 
of an eligible and suitable candidate and 
recommending the same to the competent 
authority for award of catering/vending 
contract: subject fo the stipulations con- 
tained’ therein. It was also mentioned in 
that letter.” with regard to the eligibility 
for the purpose of vending contracts that 
the applicants should have adequate’ ex: 
perience of running similar large or me- 
dium (as the case may be) catering estab- 
lishment on the railways or elsewhere, 
An order of preference in the matter of 
award of the catering/vending contracts 
was laid down therein as under:— . 

` (i) Scheduled Castes and Scheduled 
Tribes; 

(ii) Co-operative Societies; 


(itty Mahila Samities- oe 


(iv) Freedom Fighters; _ 

(v) Others. 
‘This’ departmental instruction as contain- 
ed in Annexure 6 was modified by tha 
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Railway Board’s letter dated -11-6-79, 


-a copy of which has been marked An- 


nexure 7 to the application. I may'at once 
point out here that it is-unfortunate that _ 
the last. paragraph of Annexure. 7 does not ». 
present a correct version of. the instruc- 
tions issued, which was produced beforé 
us in original. The copy of the instruc- 
tions as incorporated in Annexure 7 in 
its last paragraph reads thus:— 

| “The existing practice of awarding con- 
tracts on compassionate grounds by Zonal 
Railway should be stopped. All the cases 
of shifting from one platform to another, 
from one station to another and’ award 
of contracts on compassionate’ grounds 
to recommendation, -if any, for approval.” 
Obviously, the last sentence does not 
se@m to be either complete or grammati- 
cally correct. The original shows that the 
instruction was that:— h 


“All the cases of shifting from one 
platform ‘to another, from one station to 
another and award of contracts on com- 
passionate grounds to contractors should ` 
be referred to this Ministry with recom- 
mendation, if any, for -dpproval’” 
Whether this amounts to a deliberate 
suppressio veri or. not is not very mate- 
rial. The fact remains that the Railway 
Ministry did not denude itself of its power 


to grant’ vending contracts on compas- 
Sionate grounds, Subsequently, by an- 
other: letter issued:on 6-11-80, a-, copy 


whereof has been marked Annexure 8, 
the Railway Board modified the order of 
preference for awarding vending con- . 
tracts and included: unemployed gradu- 
ates in one of the categories in order of 
preference which is not relevant for the | 
purpose of deciding the question at hand. ~ 
The petitioners accordingly have chal- 
lenged the order of the Railway- Board 
as contained in the letter of the General 
Manager (C), North Eastern Railway, 
Gorakhpur: (Annexure 9) consequent upon 
a‘ decision of the Railway Minister that 
the vending contract'of upper deck be 
given to Surendra Mishra, réspondent 6, 
who was already holding a vending con- 
tract of the Mahendrughat station re- 
freshment room and a coffee stall there- 
on. 

It is admitted at all ha: that Mahen- 


.drughat station is the originating and/or 


terminating station for the ‘steamers ply- 
ing between Mahendrughat and Paleza- 
ghat. The petitioners, while. admitting 
that the letters as contained in Annexures 
6, 7 and 8 are merely administrative in- 
structions and have no force of law, have 
challenged the validity of annexure 9 and 
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the order of the Railway -Minister .dated 
18-12-80 which has. subsequently. been 
brought on the record by: way of-a. sup- 

plementary- affidavit on behalf of the peti- 
+ tioners, while the arguments were _ being 
concluded, on the ground | that it, was 
arbitrary, capricious, unreasonable and 
not in public interest. They have further 
made a grievance that -by giving the 
vending contract to Surendra Mishra, re- 
Spondent 6, the petitioners- have been 
thrown out of their jobs and have lost all 
prospects. of being absorbed in ‘the cate- 
gory of class IV employees of the Tail- 
way administration, . 


4. The. case of respondents 1 to 5, 
namely, the Union of India and the rail- 
way administration as. put-forth. .in the 
counter-affidavit on. their behalf may be 
summed - up thus. Respondent 6 Surendra 

¢Mishra is already à catering/vending 
contractor of North Eastern Railway - at 
Mahendrughat and the-vending services 


on steamers, which were a- part of the. 


Mahendrughat establishment, have . been 
restored to him to make his refreshment 
room contract commercially . viable in 
view of the recommendation . of the 
A.C.C.’s meeting with the Railway Board 
on 8-9-76 and 9-9-76 which was 
forwarded by the, Railway .- Board 
under its letter dated 6-10-76 for neces- 
sary action. A copy of that letter - has 
` been marked Annexure A. to their coun- 
ter-affidavit. The relevant portion of An- 
nexure A runs as follows:—- 

‘At stations where refreshment. rooms 
are run by contractors, in the matter of 
allotment of vending contract of thése 
stations, preference should be given to 
rt refreshment room contractors as- consen- 

sus of opinion was that refreshment 
rooms on their own are normally not 
commercially viable and support’ of vend- 
ing is necessary so as to enable the con- 
tractor to render ‘satisfactory service and 
modernise the equipments, gadgets; ete, 
as per extant orders,” 

It is worthwhile to mentionhere that at 
the Mahendrughat station there is a re- 
freshment room held under- the vending 
contract by respondent 8.“ There- is -no 
question of any further vending contract 
at this station as it'has-already -been men- 
tioned above that it is both an originat- 
ing and terminating station and has got 
{no platform whereon any. vending con- 
tractor can run his services. For all prac- 
tical purposes, the deck of the steamer 
itself may: be equated with the railway 
station platform..In so far as the refresh- 
ment -room at-Mahendrughat-. station is 
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concerned,. the aforesaid. -decision taken 
by the Ministry of Railways (Railway 
Board) was arrived at after careful con- 


' sideration of ‘the representations of the 


contractor, namely,-’ respondent 6. The 
further case of respondents 1 -to 5 is that 
the order for running the vending con- 
tract on the upper deck by respondent 6 
was not a new contract at all. 


`The departmental refreshment room at 
Mahendrughat continuously being run in 
loss was brought under one departmental 
unit along with the upper deck on 2-8-72 
to make it commercially viable. Till 8-6- 
76, when the Mahendrughat station re~ 


freshment room was allotted to respon- 


dent 6, the departmental catering services 
of the upper deck of steamers continued 
to be managed from Mahendrughat as if 
was thé feeding point with one depart- 
mental catering store at Mahendrughat 
and it was also a birthing place after ter- 
mination before origination of steamers 
from Mahendrughat. The railway admin- 
istration has always treated the vending 
stall on upper deck of the steamers and 
the refreshment room at Mahendrughat 
as one unit which is clear from the letter 
of the Chief Commercial Superintendent, 
North Eastern Railway, dated 3-12-74, a 
copy whereof has been marked Annexure 
B to.the counter-affidavit, It has further 
been, asserted that petitioner 1 is not ad- 
mitted to have been appointed as a com- 
mission vendor by the railway in 1959. 


Tt has further ‘been assured in the 
counter-affidavit of Tespondents I to 5 
that the decision to absorb in due course 
the commission vendors or béarers im 
regular class TV service of the railways 
had been taken on ‘representations from 
them throughout the country and the 
petitioners’ cases would be considered as 
per procedure and rules in force on merit 
and suitability of the person concerned 
irrespective of the fact of awarding the 
vending service to the contractor. It has 
been: reiterated in-paragraph 16 of the 


 counter-affidavit that the contract of the 


upper deck in favour of respondent 6 was 
not a fresh award of contract warranting 
the procedure as contained in Annexure 6 
to be violated as. it had been awarded to 
respondent 6 not. as a separate contract 
but as part of. the existing. contract. It 
has also been asserted that the award of 
vending items,on the upper-deck of the 
steamers. in favour of respondent 8 would 
go a Jong way in. improving the total 
catering and vending service at Mahen- 


‘drughat as well as on steamers to the 


Satisfaction of the. travelling public which ' 


~~ 
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ministration, ` 


5. The case of respondent 6 Surendra 
.Mishra may be -summarised as follows: 
The provisions of Annexures 6, 7 and 8, 
namely, the departmental instructions in 
the matter of procedure regulating the 
award of vending contracts, as modified, 
would not apply to this case as it was 
not an award of a fresh vending contract 
but merely a restoration of the old posi- 
tion when both Mahendrughat railway 
station refreshment room and the upper 
deck service were part of the same unit 
under departmental control and manage- 
ment from 1963 to 1976. Prior to 8th 
June, 1976 the catering at Mahendrughat 
railway station was done departmentally 
by the North Eastern Railway and vend- 
ing on the upper deck of the steamer 
services used to be a part and parcel of 
the same catering service. The vending 
services on the upper deck of the steam- 
- ers and the,catering service at Mahendru- 
ghat were not bifurcated but the two 
together formed part of one unit. 


Respondent 6 from the very beginning 
pointed out to the railway administration 
that the Mahendrughat station being an 
originating and/or. terminating station of 
steamers, plying between. Mahendrughat 
and Palezaghat, does not have “much 
scope of catering in the refreshment 
room of Mahendrughat steamer station of 
the North Eastern Railway. Even while 
the catering at Mahendrughat together 
with vending on the upper deck of the 
steamer was run departmentally at a loss, 
respondent, 6 represented to the railway 
administration right from June, 1976, Le., 
much before the instructions as contained 
in Annexure 6 were issued by the Rail- 
way Board which, as already 
above, are contained in a. letter dated 
28-7-78. The representation was to the 
effect that non-award of the coffee shop 
at Mahendrughat railway station and the 
vending service of the upper deck of the 
steamer services was illegal and impro- 
per as the bifurcation was highly un- 
€conomical and non-viable. 


The railway administration on a con- 
sideration of the representation of re- 
spondent 6 granted him partial relief of 
awarding him the contract of the coffee 
shop at the Mahendrughat railway station 
on 18-10-76. Respondent 6, however, con- 
tinued his representations to the railway 
administration praying that the vending 
contract on the upper deck of the steamer 
_ services be restored to its former posi- 
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stated 
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tion as existing prior to June, 1976, that 
is to say that the said vending contract 


be made a part of the refreshment room 
catering contract at Mahendrughat. A 


copy of one of the representations has > 


been marked Annexure F/6 dated (sic). 
Sept. 1978. It is in express and clear 
terms. A copy of the representation was 
also forwarded to the then Railway Min- 
ister, Thereafter, some developments 
took place involving controversy with 
regard to the rental for the refreshment 
room at Mahendrughat railway station 
itself to be paid by respondent 6 -with 
which we are not concerned in this‘ case. 


Ultimately, on his repeated representa- 
tions to the railway authorities, namely, 
the Chief Commercial Superintendent 
and ‘the General Manager of the North 
Eastern Railway . in 1978 and 
these not resulting in any success,? 
respondent 6 made the- representation to 
the Minister of Railways in which he 
prayed that the vending’ contract on the 
upper deck of the steamer services be 
restored back to him as a part of the 
Mahendrughat railway station refresh- 
ment room. A copy of that petition of 
appeal has been marked Annexure G/6. 
Yet, another representation to the Rail- 
way Minister was made by respondent’ 6 
on 12-7-80, whereupon the learned 
Minister directed the Railway Board to 
get the matter - enquired into through 
proper channel and to place the same 
before him. A copy of the aforesaid re- 
presentation. dated 31-7-80 has been 
marked Annexure Ga to the counter- 
affidavit. 


. The matter “was enquired into and 
the . Divisional Commercial . Manager, 
by his letter dated. 15-9-80 and wrongly 
mentioned as ‘15-9-1976’ sent his report 
to that effect with Railway Board which, 
after scrutiny, -we: placed before the 
Minister of Railway. The Railway Min- 
ister, upon going through the entire 
records found that injustice had been 
made to respondent 6 and justice and- 
equity demanded restoration of the said 
vending service on the upper deck of the 
steamer and . he accordingly passed an 
order as a result of which the impugned 
order (Annexure 9) was. issued by the 
Railway Board. 


6. From the materials on record and 
the submissions made at the Bar, the fol-| - 
lowing facts emerge: In the year 1963 the 
railway administration established the 
Mahendrughat. railway station refresh- 
ment -room - under departmental control} _ 


1931 ` 
and catéring/vending «services on- the 
upper: deck -of the steamers.“ were ‘also 
brought within departmental control and 


management as a part of the Mahendru-: 


ghat station refreshment room unit. 


Sometime in the. year 1972 or 1973 some. 
were engag-. 


commission vendors/bearers 
ed on a commission at the rate of 12 per 
cent of the gross sales. I am deliberately 
using the expression ‘some commission 
vendors/bearers’, for, as I shall show pre- 
sently, it has not been shown to our satis- 
faction that any of the petitioners had 
been engaged as a commission vendor/ 
bearer. In proof of the petitioners having 
been employed as commission vendors/ 
. bearers a sample agreement has been 
marked as Annex. 1 to this writ petition. 


; Annexure 1 is an agreement of commis- 


Sion bearer between the Divisional Com- 
mercial Superintendent, North Eastern 
Railway, Sonepur,.and one Sri Ramnihora 
son of Munshi Ram of village Andahara. 
There is no such petitioner in this case. 


As this matter was taken up in chal- 
lenge by respondent 6, Mr. Shree Nath 
Singh, learned counsel for the petitioners, 
submitted that -Annexure 1 was the copy 
of the agreement entered into between 
the. railway administration and petitioner 
10. This, however, is not correct. Peti- 
tioner 10 is Ramnihora Singh 
Bijuli Singh of village Parsauni. He can- 
not be the same person as Ramnihora son 
of Munshi Ram of village Andahara. No 


other document has been produced even 


by way of a sample which can go to show 
that any commission vendor’s or bearer’s 
agreement was entered into between any 
„of the petitioners and the railway admin- 
“istration. Assuming, however, for the 
sake of argument that such agreement 


was made, it merely gave them an oppor-. 


tunity to serve as commission vendors/ 
bearers from sometime in the year 1972 
or early 1973 on the. upper deck of the 
` steamer services which were still being 
departmentally managed and 
by the railway administration. When the 
railway administration found that the 
Mahendrughat refreshment room was 
running at a constant loss, it decided’ to 
bifurcate the. catering services on the 
“upper deck.of the steamers from Mahen- 
drughat station refreshment room . and 
ultimately in 1976 only the vending con- 
tract in -respect of the refreshment room 
at the Mahendrughat station was given to 
réspondent 6 while the upper deck ser- 
vices were reserved to be run depart- 
. mentally. Jet ; . 
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‘By employing some. . commission ven-. 
dors/bearers soon after the vending con- - 
tract with regard to the ~ refreshment 
room at, Mahendrughat was given to, rẹ- 


spondent 6, he began making representa- 


tions that it was neither commercially 
viable nor justice and equity demanded 
that while giving the vending contract 
only the sub-unit constantly running at a 
loss be awarded to him whereas the pro- 
fit-earning sub-unit, namely, the upper 
deck service be retained by the railway 
administration to be run departmentally. 
On repeated representations of respon- 
dent 6, ultimately the old position was 
restored and the vending service depart- 
mentally run on the upper deck of the 


steamer was again made a part and par- 


cel of the same unit, namely, the-Mahen- 
drughat railway station unit which now, 
after the issuance of Annexure 9, would 


-consist of both the refreshment room of 


the Mahendrughat railway station as well 
as the vending services on the upper 
deck of the steamers. Even if it be assum- 
ed that the vending contract on upper 
deck was reunited. with the Mahendru- 
ghat railway station refreshment room 
on compassionate grounds, it was neither 
in violation of the principles of fair play 


‘nor inconsistent with the circulars as con- 


tained in Annexure 7 under which the 
Railway ' Ministry reserved such a right 
to itself. l 


7. It would bear repetition to say that 
learned counsel for the parties concern- 
ed admitted that the instructions issued 
in Annéxures 6, 7 and 8 had no statu- 
tory force and could be altered or modi- 
fied, at any time by further departmental 
instructions. The only point of attack on 
the validity of Annexure 9 was that the 
order. was arbitrary, capricious, unreason- 
able and deprived the petitioners of their 
right, if there be any legal right, to the 
chances of being absorbed in the category 
of Class IV employees of the railway ad- 
ministration and the immediate impact 
of it was to throw them out of their ser- 
vices as commission vendors, So far as 
the immediate grievance of the petition- 
ers is concerned, it may be worthwhile 
to mention that even if Annexure 1 be 
taken to be a copy. of the agreement be- 


tween one of the petitioners and the rail- 


way administration, which got its final 
shape in Annexure 2, it is clearly stipulat~ 
ed in paragraph 5 of, Annexure 2, that 
the railway administration reserved the 
right to transfer the bearer/vendor from 
One station to another station or from 
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one platform to an adjoining platform or 
vice versa. ` l 

Learned counsel for the railways gave 
an assurance that if the petitioners ` so 
desire, they will be absorbed or trans- 
ferred as commission vendors ‘at any 
other station. Respondent 6 also volun- 
teered to keep them as commission ven- 
dors as they were when the vending ser~ 
vice on the upper deck of the steamers 
was departmentally run: The peti- 
tioners, however, declined to choose 
either of the two offers. § With 
regard to their grievance that they 
had lost all chances of being absorbed in 
the category of class IV employees of 
the railway administration, there is a spe- 
cific assertion in the counter-affidavit on 
behalf of respondents 1 to 5 (the railway 
administration) that their cases will be 
considered on merits when the question 
of appointment of regular class IV em- 
ployees shall be taken up. The petitioners 
had not.made any representation either 
to the Ministry of Railways or to the 
-Tailway administration demanding any 
justice or redressal of their grievances 
which had been refused. Instead ‘ they 
chose to come straight to this Court for 
a writ of mandamus and/or any other 
direction. 

It is well settled that the demand of 
justice and denial thereof is a pre-requl- 
site for the exercise of the prerogative 
writ of mandamus or any other direction 
akin thereto. I do not, however, harp on 
this technicality. Even on the facts, as 
stated above, the petitioners had been 
assured and offered’ both the avenues of 
their livelihood; as commission vendors 
in which capacity they assert to have been 
working and the consideration of their 
cases on their own merits for absorption 
in the category of regular class IV em- 
ployees. That was fair enough, Even so, 
the’ petitioners did not choose either of 
the two courses of action. 


8. It is well settled that no writ can 
lie to enforce a private contract as the 
State can enter into contract with an in- 
dividual just as any other individual can 
(refer to C. K. Achutan v. The State of 
Kerala (AIR 1959 SC 490). So also, a 
writ of mandamus, or any direction akin 
thereto does not. lie to enforce depart- 
mental manuals or imstructions not hav- 
ing statutory force (refer to the State of 
Assam v. Ajit Kumar Sarma (AIR 1965 
SC 1196 -at p. 1200), Raman and Raman 
Ltd. v. State of Madras (AIR 1959 SC 
694), G. J. Fernandez v. The State of My- 
sore (AIR, 1967 SC 1753) and State of 


Baijnath Singh v. Union of India: 
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Maharashtra v. Lok Shikshan Sansthan 
((1971) 2 SCC 410 at p. 416): (AIR 197 
SC 588 at p. 593)): It is, however, equally 
well settled that even though writ o 
mandamus will not issue to enforce 
contract between the Government and 
an individual, which has not been made} 
In exercise of a statutory power, laying 
down a procedure or conditions for doin 
a thing — for example, for 
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violates the rules of fairplay.. It has ac- 
cordingly been held in quite a number o 
cases that a publie body or a State that 
has exercised its discretionary powers 
capriciously or on irrelevant and extran 
ous considerations is to be taken as n 
having exercised its powers at all. 

The only question for determination, 
therefore, in this case is as to whether 
the impugned order is arbitrary or cap- 
ricious or based on extraneous or irrelev- 
ant considerations or violates the rules 
of fair play. On the facts, as discussed 
above, the restoration of the upper deck 
vending services of the steamers plying 
between Mahendrughat and Palezaghat 
to the Mahendrughat refreshment room 
unit, of which the upper’ deck services 
were a part originally being run under 
departmental control since 1963, on ac- 
count of the fact that Mahendrughat re- 
freshment room by bifurcating it from 
the upper deck services was commercial~ 
ly not viable and was always running atf 
a loss, is neither arbitrary nor capricious. 
It is based on principles of fair play, _ 
equity and justice. It is a policy decision} 
which cannot be subjected to’ the depart- 
mental instructions as contained in An 
nexures 6, 7 and 8 to. the writ petition. 

9. I would accordingly hold that it 
was not an award of a new contract in 
favour of respondent 6 but was merely 
restoration of the old position that the 
upper deck services on the steamers were 
merged into the Mahendrughat refresh~ 
ment room unit. In support of this con- 
clusion, I have also taken into account 
the various facts and figures furnished 
by respondents 1 to 5 (the railway ad- 
ministration) to show that, while depart- 
mentally managed, the accounts and the 
balance sheet with regard to both Mahen- 
drughat refreshment room and the upper 
deck services were the same. Even after 
they were bifurcated ‘and only Mahen- 
drughat refreshment room was given to 
respondent 6, the accounts of both the 
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above services were, Sine” together 
as one unit. 

10.. Accordingly, I do aa fnd any 
merit in CWJC. 485 of 1981 which is dis- 
fmissed, but I am quite sure that on ac- 
count of this case the railway adfninistra- 
tion shall not take a vindictive attitude 
and shall conform to its assurances given 
in the counter-affidavit that the cases 
of the petitioners shall be considered on 
their own merits. for absorption in. the 
category of class IV abloyecs of the 
railway administration. 

11.. So far as the petitioners in CWJC 
757 of 1981 are concerned, they claim to 
be fresh aspirants for the purpose of 
taking new vending contract under the 
railway administration. Both of them be- 
long to the category of unemployed gra- 
duates described in category 3 of An- 
nexure 6 of CWJC 485/81. Petitioner 2 of 
this case further claims a preferential 
right as being a member of the scheduled 
caste coming under category 1 of the 
said instructions (Annexure 6 of -CWJC 
485/81). The grievance of these petition- 
ers is the same as that of the petitioners 

in the other case, namely, that the pro- 
cedure as laid down in Annexures 6, 7 
and 8 of CWJC 485/81 has not been fol- 
lowed in awarding a fresh vending con- 
tract in favour of Surendra Mishra who 
is respondent 5 in ‘CWIC 757 of 1981. In 
view of the fact that I have already held 
that this was not an award of a new or 
fresh contract but a restoration of the 
old status of the vending services on the 
upper deck of the steamers to its old posi- 
tion, these petitioners also cannot have 
any cause of action. 

12. Both these applications according- 
“fy fail and are dismissed but, in the cir- 
cumstances of the cases. I shall make no 
order as to costs. 

R. P. MANDAL, J.:— I agree. 

Applications dismissed, 
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Sitesh Kishore Pandey and others, Ap- 
pellants v. Ramesh Kishore Pandey and 
others, Respondents.. 

A. F. A. D. No. 736 of 1975, D/- 5-9- 
1980.* 

(A) Hindu Law — Religious and Chari- 
table Endowments — Shebaitship — Dis- 
«position. of — Creation of successive life 
estates — Not permissible. (Succession 





*From decision of Sachidanand Singh, 2nd 





Addl. Dist. J, Darbhanga, D/- 15-9- 
1975. 
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Act. (1925), S. 114 — Transfer of ae 
Act (1882), S. 14). 


It is settled that no one can emcee: an 
estate unknown to Hindu Law. In the 
instant case the deed of endowment stat- 
ed that ‘K’ shall be the manager and 
after his death his eldest son shall be 


, the same and in this way only the eldest 


son and daughter’s son shall be the 
manager. Such a line of succession creat-. 
ed' by the founder is. unknown to Hindu 
Law. He has made a grant- in his favour for 
life and then in succession to the eldest 
son and to the eldest son of the eldest son. 
He has thus created successive life estates 
which is not permissible under the Hindu 
Law of inheritance. Therefore, such line 
of succession would be invalid. Case law 
discussed. l i (Para 3) 

(B) Civil Procedure Code (5 of 
1908), Order 4ł, Rule 33 — Powers 
of Appellate Court — Scope of — De- 
cree granting right of Shebait to plaintiff 
No. 1 and defendant No. 2 — Appeal by 
defendants Nos. 1 and 9 — Modification 
of decree by Appellate Court taking away 
right granted to defendant No. 2 — Mo- 
dification could not be held invalid on 
the ground that plaintiff No. 1 had not 
preferred any appeal. 


On a perusal of O. 41, R. 33 it is clear 
that a very wide power has been confer- 
red upon the appellate Court to pass any 
decree or to make any order for doing 
complete justice between the parties. The 
object of O. 41, R. 33 is clearly to enable 
the court to do complete justice between 
the parties. Its terms are very wide and 
in a proper case it gives the appellate 
Court ample discretion to pass any de- 
cree or make any order to prevent the 
ends of justice from being defeated. By 
the very terms of the order, involving 
as it does an exercise of judicial discretion, 
the question whether appellate Court 
should exercise the powers conferred by — 
them in-a particular case would no doubt 
depend upon the special facts and cir- 
cumstances of that case, The illustration 
to the Rule is a type of one class of cases 
which calls for the exercise of the powers 
conferred by Rule 33; but it does not by 
any means exhaust the class of cases in 
which the powers of the appellate Court 
under this rule may be invoked. Having 
regard to the wide language of the rule 
it is Inexpedient to lay down any hard 
and fast rule regarding the scope of this 
provision. In a proper case the courts 
should not hesitate to use the powers 
conferred upon it by this rule, Case law 
discussed, (Para 4) 
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JUDGMENT:— This second appeal fil- 
ed by defendants 1 and 2 and the deity 
Ram Jankiji (D. 9) raises'a question as 
to the validity of the line of succession of 
Shebaits after the death of Kaushal Ki- 
shore Pandey (who died in 1962) as laid 
down in Samarpannama (Ext. 9) dated 
10th April 1926, executed by Ramudar. 
Pandey and.Ram Manohar Pandey, 

It raises a further question as to whe- 
ther the lower appellate: Court while dis- 
‘Missing the appeal before it, was com- 
petent under Order 41, Rule 33 of the 

. (Contd. on Col. 2) 


En aaa eo aes 


Ramrup 


Ramkishore 
{dead} | 


` Sitesh Kishore v. Ramesh ‘Kishore 


| ALR: 
‘Code of Civil Procedure to set aside the ` 
decree granted by the trial Court in fa- 
vour of defendants 2 and 3 in absence of 
any appeal by the plaintiffs and when the, 
appeal was filed only by defendants 1 and 
9. This will clearly appear from the ques- 


tions. formulated by this Court by order 
_ No. 6 dated 13th August 1979. The main 


appellant is defendant No. 1 Sitesh Ki- 
shore Pandey, the eldest son of Kaushal 
Kishore Pandey. Appellant No..3 is ‘his 
son. Defendant No. 1 has lost in both the 
courts below. The following genealogical 
table will show the relationship between 
the parties: l 

(See genealogical table below) , 

It is agreed that the line of succession 

is valid up to Kaushal Kishore’ Pandey. 
It is also an admitted fact that after his 
death in 1962 his elder son Sitesh Kishore 
acted as Shebait. The  plaintiff-respon- 
dents have challenged the validity of 
his appointment as Shebait. He has. been 
removed from Shebaitship -by the two 
Courts below on account of his omissions 
and commissions, that is, executing sale 
deeds and transfers of a number of pro- 
perties of the deity, for cutting trees of 
the deity and amalgamating the land of 
the deity with his own land ete: The Sub- 
ordinate Judge, Darbhanga by his judg- 
ment dated 28th June 1967, held that 
after his removal from Shebaitship, - the 
plaintiffs and all the adult members of 
defendants second party, namely; the 
sons of defendant No. 1 were entitled to 
be Shebaits of Thakurji as provided. in 
the deed of endowment (Ext. 9) and 
directed defandant No. 1 to make -over 


charge to them within two months from 
the date of his judgment. Defendant No, 
1 and the deity took an appeal to the Dis- 
trict Judge, Darbhanga. It was heard by 
the Second Additional District Judge, 


DHARAMNATH PANDEY 


~ Janki Kishore | Kishun Kishore 
= Kanya K } l 
T ; (Widow) -  .Kaushal Kishore ` 





Remudar _ , Ram Manohar ` (died in 1369 Fs) . 
_ (died in 1348 Fs) ' (died in 1347 Fs) 
AOT: | C} E 
` Sitesh Kishore D. 1) _ Ramesh Konare irs 1) S 
: = Adya Vey Shyam Kishore (P.2) y. 
X ae (minor) 
- | | ) 
` Bimlesh, . °° Bamesh .. Awadhesh . Mitbilesh - = 
(D2) > (D3) ° (D. 4) | (D. 
i 3 ae 
À < «! Ram Mohan -.- - us | seat. ei ear 


(D. 7) 
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. Darbhanga’ who affirmed the judgment of. 


the trial Court with some modification 
holding that P.W. 1 was alone the nearest 


agnate of the founders and he alone was" 
La entitled to be Shebait under 


law, . that 
defendant second party being remote ag- 
natic relations of. the founders were not 
entitled to be Shebaits. To this . extent, 
modification was made in the decree of 
_the trial Court and with this. modifica- 
tion he dismissed the appeal: Hence this 
“second appeal by ‘defendants 1, 2 and 9. 


2. In order to appreciate the two con- 
tentions raised on behalf of the. appel- 
lants it is necessary.to quote here the 
material provisions of the deed of endow- 


ment (Ext. 9) which was created on 10th © 


April, 1926, and under which Kaushal Ki- 
shore Pandey and his eldest son and 
others were eae Shebaits. G are 
„as follows:— 


“We the gredai 
managers of the aforesaid property on be- 
half of Shri Sanehi Siromani Rai Sri Ram 
Jankiji during our lifetime. If any male 
issue is born to us the executants, in that 
case, after the death of us the executants, 
the said male issué-shall be manager. If 
the said male issue is. minor, in that case, 
Babu. Kaushal: Kishore Pandey cousin 
brother of us the executants shall be the 
guardian of the said minor and manage 
the affairs till he attains majority. After 
attaining. majority, he himself shall 
manage the affairs: If several sons are 
born, all the sons, the heirs, shall be the 
managers of the said Dewottar property. 
In this way, male issue of the family of 
us the executants shall be Shebait and 
manager, generation after generation. 


(2) If no male issue is born to us the 
executants, and if we die issueless, in 
that case, "the two widows of us the ex- 
ecutants shall be the managers of the 
dedicated property aforesaid and they 
shall manage the entire affairs with the 
advice of Babu Kaushal Kishore Pandey. 
After their death, Babu Kaushal Kishore 


Pandey shall be the manager, After his 


death, his eldest son shall be the same. In 
this way only the eldest son and daught- 


.er’s son shall be the manager. If the eldest 


gon dies issuless in that case, the second 
son shall be manager thereof.” 


{ (3) The:name of Shri Sanehi Rai Sri. 


Ram -J ankijı shall be recorded in milkiyat 
column in Dakhilhari register, as abso- 
lute: owner thereof, through the’ manager, 
that is, us the- executants, on removal of 
our names.’ After the. death of us the 
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. executants, the name of. Shri: Sanehi Si- 


‘us’ ‘the 


shall remain. 
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romani Rai Sri Ram Jankiji shall. remain 
entered. as usual. Only the name of the 
manager for the time being shall continue 
to be noted therein. We the  executants 
and our heirs and representatives or 


Babu Kaushal Kishore Pandey or his 


heirs who shall remain managers cannot 


be removed by anybody from manager- 


ship.of the dedicated property as per sti- 


pulations mentioned in paragraphs Nos. 
1 and 2. Only this ‘much, that if any act 


is is done contrary to the stipulations of 
the said Samarpannama the 
be null and void. 


. (4) * + l ¥ 
(5) If no one remains in the family of 
executants or our heirs 
and representatives and Babu Kau- 


shal Kishore Pandey, in that case 
from amongst the nearest Sagotra, 


Sapinda- one who will be the 
head member of the family, the same 
shall be the manager of the Dewottar 


property. If no one remains amongst the 
Sapinda and if a male issue remains to 
the daughter of me, Ram Manohar Pan- 
dey, as mentioned. above, in that case the 
management of the dedicated property 
shall be made through the male heir of 
the said daughter. If no male heir re- 
mains in the family of the said daughter 


_also, in that case, the management of 


the ‘said property | shall be made through 
the Mahanth for the time being -of the 


'Asthan Rasiknivas at Janakpur and ‘in 


that case it will be treated as Jhopra 
(Branch) of the said Asthan. We the ex- 
ecutants or our heirs shali have no con- 
cern with any dedicated property.” 


3. Mr. Prem Lal contended that on a 
true construction of paragraphs 2, 3 and 
5 of the deed the Shebaitship absolutely 
vested in Kaushal’ Kishore and his heirs 
and it could never revert to the: heirs of 
the founders. He submitted that the lower 
appellate Court did not properly con- 
strue the deed of endowment and it has 
shown ignotance of thé” provisions of 
paragraph § of.the deed. In support of 
his. contention he has relied on Monohar 
ee v. Bhupendra Nath oe 

ILR (1933) 60 Cal 452: AIR 1932 Cal 791 
(FB). Counsel urged that the present case 
would. come under. question No. 5 formu- 
lated. for consideration of the Full Bench ` 


‘in that case. It may be stated that six 


questions had been formulated by the re- 


same shal. - 
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ferring Beneh for consideration by the 
Full Bench Question No. 5 at page 464 
runs as under: 


“Whether Promotho Nath Mukherjee 
v. Anukul Chandra Banerji (29 Cal WN 
IZ): (ATR 1925 Cal 225) was correctly de- 
cided in so far it was, in that case, held 
that as regard. persons not in existence 
in founder’s lifetime, a direction could 
not validly be: given by the founder in his 
will that the person senior in age among 
all heirs of the first Shebait should suc- 
ceed to the office of Shebait?” 


The answer given by the Full Bench is 
at page 503 and it is ‘Yes’. In my opinion, 
the contention is unsound. In that Full 
Bench case the founder Jagmohan who 
created the Debuttar provided, by his 
will, that his eldest som should be the 
first Shebait and. that. after his death his 
other sons one after another would be 
Shebaits in the order named. After the 
death. of all the sons of the testator, the. 
office of Shebait was to be held from time 
to time by the eldest male member of 
the family for the time being, and no 
daughter or daughter’s son could ever 
hold the office. The appellant Manohar 
of that case claimed Shebaitship on the 
ground that he was the eldest male mem- 
ber of the family. It was not disputed 
that he- was the eldest member; but the 
fact was that he was not born during the 
lifetime of the testator. It was held’ that 
the provisions in the will to the effect, 
that the eldest male member of the testa- 
tor’s family should: be the sole Shebait, 
was ineffective in law to entitle such a 
male member to the office when he’ was 
not in existence till after the  testator’s 
death. It was further decided' in that case 
that Shebaitship was not merely office, 
it was property as well and in regard to 
disposition of Shebaiti right the rule in 
Tagore v. Tagore, (1872) 9 Beng LR 377: 
(1872): Ind App Sup Vol. 47 was applic- 
able. This decision was .approved by the: 
Privy Council in Ganesh, Chandra v. Lal 
Bihari, (1936) 63 Ind App. 448: (AIR 1936. 
PC 318). and: again in Bhabatarini v. Asha- 
lata, (1943) 70: Ind App 57: (AIR 1943 PC 
89). I think that this. decision is of no help 
to. the appellants. It has: in fact accepted 
the principles laid. down in the well 
known. Tagore: e ((1872), 9 Beng LR 
877). The Tagore; case laid down two 
separate principles; i 

(a) that a person capable of taking 


under’ a will must be such a person as’ 


could take a gift inter vivos, and there- 


fore, must either in fact or in contempla- 
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tion of law be in existence at the death of 
the testator, and 


(b) that all estates of inheritence creat~ 


ed by gift or will, so far as they are in-. 


consistent with the general law of inheri- 
tence are void as such, and that by Hindu 
Law no person can succeed thereunder as 
heir to the estates described in the terms 
which in English’ Law would de- 
Signate as estates tail. l 


The Calcutta Full Bench followed the 
principles of the Tagore’s case. I do not 
see how this Full Bench case Monohar v, 
Bhupendra (AIR 1932 Cal 791) (supra) 
can be of any assistance to the appellants. 
It is, I think, against them. The facts of 
the present case resemble the facts in 
Ganesh Chandra Dhur v. Lal Behary 
Dhur, (1936) 63 Ind App 448: AIR 1936 
PC 318. In that case the testator Luckey. 
Narain left three sons, two of whom Kar-* 


‘tick and Ram were appointed by him to 


be the first Shebaits and the provisions 
of his will marked out an invalid and’ 
ilegal line of descent to take effect upon 
their death On the death of those two 
sons, there survived the remaining third 
son Ganesh, one son of Kartick whose 
name was Netye and four sons of Ram 
namely, Lal Behary and others. Ganesh 
was not so. uninstructed as to claim that 
he alone inherited the Shebaiti right but 
only claimed hat he was one of the per- 
sons entitled as heirs of his father. This 
was made clear by paragraph 6 of his 
affidavit of 15th August, 1933, and it was 
accepted that as Lord Williums J. put it 
in his judgment, “Ganesh would succeed 
along with the heirs Ram and Kartick as 
joint- heirs of the testator”. Under the 
Dayabhag, as under Mitakshara, grand- 
sons whose father is dead take. simulta-- 
neously with sons and per stirpes. The 
Judicial Committee having held overrul- 
ing, the appellate Bench that the line of 
descent prescribed by the testator to take 
effect upon the death of Kartick and Ram 
was illegal, applied “the ordinary Hindu 
Law of Succession and restored the de- 
cree of Panckridge, J.. that the persons 
to succeed the nominated sons were ‘the 
heirs. of the testator”. i 


It is to be noticed that Lal Behary and 
Netye were in life at the death of the 
testator and they were respectively the 
next eldest male 
Ram and Kartick to take respectively on’ 
the death of the two sons of the testator; 
still it was held: that the provisions of 
clause IT of the will in that case so far 
as they related to. the holding of the office 


lineal descendants of? 
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of Shebait after the deaths of Ram and 
Kartick. constituted . an invalid attempt 


to lay down a line of succession which 
was not permissible under «the Hindu 


# Law and in holding so the Judicial Com- 


mittee applied the second principle laid 
down by Tagore case (supra). ‘The deci- 
sion of the Privy Council has been ap- 
proved in several Supreme Court cases 
including AIR 1979 SC 1314. The instant 
case, I think is hit by the second princi- 
ple of the Tagore case; namely, that no 
one can: create an estate unknown ‘to 
Hindu Law. In the instant case the deed 
of endowment (Ext..9) states in para 2 
that Kaushal Kishore shall be the man- 
ager and after his death his eldest son 
Shall be. the same .and in this way only 
the eldest.son and daughter’s son shall 
be the manager, Such a line of succession 










Shebaiti absolutely and completely in 
favour of Kaushal ‘Kishore or of another. 
He has made a grant in his favour ' for 
life and then in suecession to the eldest 
son and to the eldest son of the eldest 
son. He has thus created successive life 
estates which is not permissible under the 
Hindu Law of inheritance. Paragraph 3 of 
the deed is subject to the stipulations in 
paragraphs 1 and 2. Paragraph 5 of the 
deed also does not grant the Shebaiti ab- 
solutely to any one. Therefore, even the 
appointment of Sitesh Kishore as Shebait 
must be held to be illegal. Anyway he 
has been removed from the post of She- 
bait by the two courts below. In such a 
situation the Shebaiti must go to the 
heirs of the founder: -See Gossami Sri 
Giridhari Ji v. Ruman Lalji Gossami, 


-< (1889) 16 Ind App 137 and AIR 1951 SC 


293. This is because the right of the 
founder is heritable and he has not 
completely disposed of the interest which 
he has therein: AIR 1943 PC 89 at p. 93, 
Mr. Prem Lal has cited Anuragi Kuer v. 
Parmanand, AIR 1977 SC 1481 which af- 
firmed the decision of this court reported 
in AIR 1939 Patna 1. The learned counsel 
also relied on Profulla Chorone v. Satya 
Choron, AIR 1979 SC 1682. But these 


cases also lay down the principles as’ 


those in Ganesh Chandra Dhur v: Lal 
Behary Dhur, AIR 1936 PC 318 and they 
are of no assistance to Mr, Prem Tala 
,¢lient. 


4. It was next contended by Shri 
Prem Lal that on an appeal by defen- 
dant No. 1 alone. and in absence of any 
appeal or cross-objection by the plaintiff 
No, 1 the rights of defendants. 1 to 5 could 
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not be taken away by the appellate Court 
in exercise of power. under “Order -44.. 
Rule 33: of the Code of Civil’ Procedure 
and it had no jurisdiction to pass a de- 
cree in favour of one respondent against 
other respondents. In support of this .con- 
tention reliance is placed upon ‘the ‘true 
scope and meaning of Order 41, Rule 33 
as illustrated by the decisions in Nirmala 
Bala Ghose v. Balai Chandra Ghose, AIR 
1965 SC.1874, Raghu Nath v. Kedar ‘Nath, 
AIR 1969 SC 1316, Harihar v. Balmiki, 
AIR 1975. SC 733, Prahlad Chandra v. 
State of Bihar, AIR .1976 Pat 109 and 
Tummalla v. Venka N arasingarao, AIR 
1978 SC 725. In my opinion, the conten 
tion is without any substance. 

Order 41, Rule 33 reads thus: 


“The appellate court shall have power 
to pass any decree and make any order 
which ought to have been passed or made 
and to pass or make such further or 
other decree or order as the case may re- 
quire, and this power may be exercised 
by the Court notwithstanding. that the 
appeal is as to part only of the decree 
and may be exercised in favour of all or 
any of the respondents or parties, al- 
though such respondents or parties may 
not have filed any appeal or objection.” 


On a perusal of the above it is clear 
that a-very wide power has been con- 
ferred upon the appellate Court to pass 
any decree or to make any order for do- 
ing complete justice between the parties. 
The object of this rule has been fully, 








the parties. 
im a proper case it gives the 
Court ample discretion to pass any. de- 
cree or make any order to prevent the 
ends of justice from being defeated. 


to the Rule is a type of one class of 


the Rule it is inexpedient to lay á 
any hard and fast rule regarding the 
scope of this provision. In a proper case 
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he court should not hesitate tò use the 
powers conferred upon it by this rule. 
After stating this object of the rule 
Madhavan Nair, J. further observed that 
_ the basis for the rule may be found in 
Order 58, Rule 4 of the Rules of the Sup- 
. reme Court in England. His Lordship said 
that Attorney General v. Simpson, (1901) 
2 Ch D 671: 70 LJ Ch 828 is an instance 
of another class of cases, justifying 
action under this rule. In that case an 
action was brought by the Attorney- 
General on behalf of the public for two 
reliefs; (1) for a declaration that the pub- 
lic were entitled to the right of passage 
along a river including the locks without 
the payment of tolls; and (2) that the 
defendant was under an obligation to 
Maintain the locks in an efficient ‘state 
by repairs. 


In the first Court a decree was passed 
declaring that the public were entitled to 
. use the locks without payment of tolls, 
but it was also declared that the defen- 
dant was under no obligation to repair 
the locks. The defendant preferred an ap- 
_ peal against this decree. The plaintiff did 
not file either a cross-appeal or a memo- 
randum of objection. The Court of ap- 
peals found that the public were not 
entitled to use the locks without payment 
of tolls to the defendant; at the same time 
the Court expressed the opinion that the 


defendant was under an obligation to re- »- 


pair the locks, and passed a decree to that 
effect. The learned Judge pointed out that 
under Order 58, Rule 4 they were entitled 
to make this declaration notwithstanding 
the fact that there was no appeal by the 
plaintiff “against so much of the judg- 
ment which declared that the defendant 
was not bound to repair and maintain 
the works”. After referring to this case 
his Lordship said: 


“In none of the cases brought to our 
notice has it. been laid down that in an 
appeal preferred by the plaintiff against 
a portion of the decree the appellate 
Court has no jurisdiction, in the absence 
of a cross-appeal or cross-objection to 
dismiss the whole suit and that the ut- 
most that the appellate Court, is compe- 
tent to do is to dismiss the appeal......... 
There may no doubt be cases where no 
excuse or justification could ‘be found for 
‘a party’ for’ not having: preferred an ap- 
peal or a°memorandum of objections, in 
‘which cases justice may not require the 
exercise of powers undér O, 41, Rule 33, 
and the appellate Court will be well ad- 
vised in not exercising such powers.” 


Sitesh Kishore v. Ramesh Kishore 


ALR. 


It is clear from this Full Bench . casa 
that exercise of power by the appellate 


‘Court under the above Rule depends up- 


on the specjal facts and circumstances of 


a particular case and that no hard and" 


fast rule regarding the true scope of the 
rule ċan be laid down. In Gaini Ram v, 
Ramji Lal, AIR 1969 SC 1144 it was ob- 
served that the expression “which ought to 
have been passed” in O. 41, R. 33 means 
which ought in law to have been passed, 
If. the appellate Court is of the view that 
any decree which. ought in law to have 
been passed, but was in fact, not passed 
by the subordinate Court, it may pass 
or make such further or other decree or 
order as the justice of the case may re- 
quire. In the present case the lower ap- 
pellate Court has dealt with this point in 
paragraph 51 of its judgment. It has 
discussed the point of succession under 
the Hindu Succession Act, 1956 and held 
that plaintiff No. 1 alone was the nearest 
agnatic relation of the founders and 
that defendants second party were remote 
agnates. It, accordingly, held that only 
plaintiff No. 1. was entitled to become 
Shebait and that the decree of the trial 
Court making defendants ‘second party 
also Shebaits was inconsistent with law 
and could not be supported.-The appellate 
Court, therefore, made a decree in favour 
of plaintiff No. 1 which ought in law to 
have been passed by the trial Court and 
his power, therefore, was properly exer- 


' cised in accordance with the above rule, 


Mr. Prem Lal drew my attention to the 
relief portion of the plaint which is as 
follows:— i 

“(a) In view of the facts stated above 
it may be declared that defendant No. i 


is not fit to remain a Shebait of the ’ 


Thakurji and that the line of succession 
as contained in the deed of Samarpan- 
nama is illegal and that defendant No. 1 
on the death of Kaushal Kishore is not 
entitled to remain Shebait alone, 

(b) On a decision of the facts stated 
above the defendant No. 1 may be re- 
moved from Shebaitship and in his place 
plaintiff No. 1 and defendant second 
party may be declared as Shebait of 
Thakurji.” E 


' Learned counsel contended that both 
these reliefs were granted to the plaintiff. 


It was pointed out that plaintiff No. T è 


himself sought for relief that he along- 
with, defendant second party may. 
be declared as Shebaits of Tha- 
kurji. and in: this view of the 
matter the lower appellate Court was 
not competent to modify the decree of 


5 
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_the trial Court in absence of any appeal 


~ along with defendant second party 


ee 


-been, passed by the trial Court. 


or cross-objection by the plaintiff. I have 
already said that the modification of the 
decree by the trial court was in accord- 
ance with law. The lower appellate Court, 
therefore, was within its jurisdiction to 
pass a decree which ought in law to have 
The act 
of the plaintiff in seeking relief that he 
may 
be appointed Shebatts, cannot take away 
the jurisdiction of the court conferred 
upon it under Order 41, Rule 33 to pass 

a lawful decree as. the justice of the case 
may require. It may also be noticed that 
the reliefs had already been granted to 
the plaintiff and, therefore, there was 
justification and good reason for him to 
be satisfied and not to file any appeal 
In such a situation the appellate Court 
had jurisdiction to modify the decree. It 


-is not necessary to discuss all the auth- 


orities cited by the appellants. In Tum- 
malla Atchaiah v. Venka Narasingarao, 
AIR 1978 SC 725 the trial Court had pass- 
ed a decree to the effect that the defen- 
dant would deliver possession of the suit 
property to the plaintiff on payment of 
Rs. 13,000 by the plaintiff. The defendant 
filed an appeal in the High Court AGANI 


. that decree. 


The plaintiff filed a cross-objection only 
in respect of two matters, namely, costs 
and mesne profits and no ground was 
taken in the cross-objection attacking the 
decree of the trial Court in regard to the 
payment of Rs. 13,000. It is thus clear 
that the  plaintiff-respondént in their 
cross~objection did not deliberately attack 
the decree of the trial Court making him 
liable to return Rs. 13,000 before he could 


take back possession from the defendants. 


. However, the High Court while dismiss- 


- Court 


ing the appeal of the defendant exercised 


its power under Order 41, Rile 33 and- 


varied the decree of the trial Court by 
granting certain reliefs to the plaintiff in 
respect of that amount. It is clear that 
the plaintiff had no justification to invoke 


the power of the court under Order 41, 


Rule 33 in respect of the amount of Ru- 
pees 13,000. It was in that. situation. that 
the Supreme Court held that the High 
was wrong in taking recourse to 
Order 41, Rule 33 C.P.C. in - interfering 
with the decree of the trial Court in rela- 
tion to the payment of Rs. 13,000. 
That case, therefore, is distin- 


` guishable and is of no help to the appel- 


lant. None of the authorities cited on be- 
half of the appellants appear to resemble 


the circumstances (of the instant case, In 


Md. Zubair - Haider. 
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AIR 1975 SC 733 at p. 749 in paragraph 
36 the view taken in. Krishna Reddy v. 
Rami Reddy, AIR 1954 Mad 848 relating 
to the scope of Order 41, Rule 33 was 
approved. -There is nothing . in-that case 
which is against the view expressed above 
by me. It was rather observed in the said 
Madras case (AIR 1954 Mad 848) after 


“enumerating the three classes of cases 


where the provisions of Order 41, Rule 33 
can be applied: 


“This however, is not an - exhaustive 
enumeration of the class of cases in which 
courts could interfere under Order 41, 
Rule 33. Such ah enumeration would 
neither be possible or even desirable.” 


In that view of the matter I do not 
think it necessary to over-burden this 
judgment by discussing the cases report- 
ed in AIR 1976 Pat 109, AIR 1965 SC 
1874 and AIR 1969 SC 1316. After all 
the proper exercise of jurisdiction under 
Order 41, Rule 33 will always depend 
upon ‘the special facts and circumstances 
of a particular case and no hard and fast 
rule can be laid down for all cases. I am 
of the opinion that the lower appellate 
Court properly exercised its discretion of 
jurisdiction’ in modifying the decree of 
the trial Court in order to do complete 
justice between the parties by settling 
their rights: according to law and it was 
competent to take the view it did take and . 
hence I am not inclined to interfere. 


5. For the reasons given above I hold 
that this appeal has no merit. It is, ac- 
cordingly dismissed. -No costs. - 


Appeal dismissed. 
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S. NARAIN; J. 
Md. Janudul Haque, Petitioner v. Md 
Zubair Haider and another, Opposite 


Party. 

Civil Revn. No. 368 of 1980, Dl- 23-2- 
1981. 

{A) Muslim Law Dower debt 


— Woman entitled to dower debt — 
Death of — Her- heirs or legal repre- 


sentatives are entitled to sue for dower 


debt. AYR 1941 Nag. 167 and AIR 1953 
SC 413 Rel. on, AIR 1960 Pat 147 Dis- 
tinguished. (Para 4) 

(B) Civil P. C. (5 of 1908), Or Order 22, 


Rules 3, 5 — Death of plaintif — Appli- 
cation for substitution by a person 
claiming to be legal representative | of 
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Plaintiff in view of her wil — Finding 
as to execution of will in favour of ap- 
plicant or whether he intermeddled with 
estate Of deceased, not recorded’ by 


Court — Substitution of applicant in = 


Place of plaintiff as her legal represen- 


tatiye would be illegal. (Para 6) 
Cases Referred: Chronological Paras - 
AIR 1960, Pat’ 147 | j 5 
AIR 1953 SC 413 l 4 
AIR 1941 Nag 167 4 
AIR 1915 AN 419 = oo o 9 


S. K. Sarkar and A. C. Jha, for Peti- 
tioner; S. S. Asghar Hussain, S. S. Nayer 
Hussain and Md. Ahsan Sahabuddin, 
for Opposite Party. 


ORDER :— One Mossomat Afsa Khat- 
ton, widow of Md. Zamila . Ahmad, 
brought Money Suit No. 223 of 1976 in 
the court of the Subordinate Judge, 
Patna, in which the principal relief 
claimed was a decree for a sum of Ru- 
pees 40,128/- with interest pendente lite 
thereon. against the two brothers of her 
husband. According to the , plaintiff. 
at the time of her marriage. the dower 
was fixed at Rs, 40,000/- with two 
‘dinara surkh’ equivalent to Rs. 128/- 
and though the marriage was performed 
and consummated, the dower . remained 
unpaid and was payable out of the 
estate of her deceased husband to which 
the two defendants, brothers of her late 
husband had succeeded along with the 
plaintiff. 


2. During the pendency: of the suit, 


-the sole plaintiff died and Md. Zubair 
Haider filed a petition for being sub- 
stituted in her place In the petition for 
substitution which was filed on 13-11-79, 
Md. Zubair Haider alleged that the 
deceased plaintiff who died on 25-12- 
1973 had verbally disposed of her dower 
debt by will (wasiatnama) along with 
other property to the petitioner and on 
the death of the plaintiff, plaintiff's 
heirs had given their consent to the 
aforesaid - testamentory . disposition: It 
was also alleged in the ‘said’ petition 
that on the death of the ‘plaintiff, Md. 
Zubair Haider 'was representing the 
estate of the deceased and he ‘was in- 
termeddling’ with- the ‘estate of the de- 
ceased’ and was dealing with the estate 
involved in the present sult.: The peti- 
tion for substitution was resisted by de- 
fendant No. 2. According to, defen- 


dant No. 2. who. filed a rejoinder to the 


said petition for substitution, the suit 
had abated on the death of the original 
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‘dower debt 


A.B. 


plaintiff as the right. to: sue did not sur- 
vive at all because the right to recover 
was not heritable and 
therefore, the petition: ‘for substitution 
was not maintainable. 
also denied that the original plaintiff had 
made any will in respect of her’ dower 
debt in favour"of any person much less 
the petitioner Zubair Haider and as- 
serted that in order to ensure that the 
Soul of her deceased husband rest in 
peace, the plaintiff had renounced her 
claim to the dower debt due ‘to her 
from her deceased husband. Defendant 
No. 2 also filed a written statement con- 
testing the liability to pay the dower 
debt. In the written statement defen- 
dant No, 2 maintained that the- dower 
fixed was only Rs. 7,000/- and was paid to 
the plaintiff by her husband: during his 
lifetime. The further defence was that 
the plaintiffs husband had no landed ` 
property except a big house and the 
property mentioned in the: plaint was 
the exclusive property of the defen- 
dant and that. a car left. by Zubair Hai- 
der was in the sole. possession of. the 
plaintiff.. Be ST 

3. By his order dated 12-2-1980, the 
learned Subordinate Judge in the seisin 
of the suit allowed the prayer for sub- 
stitution and directed that Md. Zubair 
Haider -be substituted in place of the ` 
plaintiff. Defendant No. 2: being. 
aggrieved by the aforesaid order has 
come up ‘to this court in revision. 

4. Sri. Sarkar, appearing on behalf 
of the petitioner has. impugned the order 
of substitution on two grounds. The: 
first ground is that a right to claim the 


dower debt was a right personal to the ™ 


original plaintiff, Mossomat Bibi Abas. 
Khatoon, and that. the right to sue for 
the said dower debt. did not survive te 
the heirs or legal representative of the 
plaintiff, and, therefore, no order for 
substitution under Order 22. C. P. C. 
read with Rule 11 of the said order 
could: be made. 





dower debt does not survive’ 
heirs: or legal representative of 
woman who was entitled to the dower 
debt, cannot be accepted. It is well. 
settled that the claim for unpaid dower 
constitutes a debt. In Miulia’s Princi-|. > 
ples of Mohamdan Law it has been sta- 
ted i~ i l 
“Tf the dower is not paid, the ‘wife andi 
after her death, her heirs, may sue for 
it.” $ - 


' Defendant No.2 4, 


Z 


j 


+ 


TA 
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The same view was expressed by Bose, 
J.. ag he then was, in Bibi Janbi v. Ab- 
bas Ali (AIR 1941 Nag 167). The afore- 
said view is fully supported by the fol- 
x lowing observations of t£ Supreme 
* Court, speaking through Siddique, J., in 
Kapore Chand v. Kidar ‘Nissa Begum 
(ATR. 1953 SC 413 at p. 414): 


“The dower debt becomes her. pro- 
perty and it devolves on her heirs. and 
has to be paid out of the estate of the 
husband. It has been described as a 
debt upon the pusbene to be paid out of 
his estate.” 


5. . My ‘attention fee not = ieee 
to any decision in which it has been 
held that claim for dower debt is. not 
heritable. The decision in Zobair’ Ah- 
„mad v. Jainandan Pd. Singh (AIR 1960 
Pat 147) ‘is clearly distinguishable, what 
eas held not to’ be property was not the 
dower debt but the interest which the 
widow had in the property in her pos- 
session in lieu of dower debt. 

6. In my opinion, however, there is 
substance in the second contention ad- 
vanced on ‘behalf of the petitioner, 
mamely, that the court below erred in 
the, exercise of its jurisdiction.in allow- 
ing the application for. substitution 
without expressly recording a finding 
that in view of the will in his favour, 
the petitioner before it viz. Md. Zubair 
Haider was the legal representative of 
the deceased plaintiff. As already sta- 
ted. defendant No. 2 had specifically 
challenged the execution of any will by 
the deceased. and, therefore. had as- 
serted that the petitioner was not the 
legatee under the will of the plaintiff 
and, therefore, not her legal representa- 
tive. It was, therefore, a case in which 
the question arose as to whether the 
petitioner before the court below wasor 
was not the legal representative of the 
deceased plaintiff. According to O. 22. 
‘Rule 5 C. P.C. such a question. shal] be 
determined by the court subject to: the 
proviso which in this case has no appli- 
cation. The court below therefore, had 
to record a specific finding on the ques- 
tion whether the petitioner before -it 
was Or was not the legal representative 
of the deceased plaintiff. It has not 
- recorded any specific finding on that 


i point. The point has been. dealt with by 


the court below thus:— - 


“It has ‘been submitted on ‘behalf of 
the netitioner that the will can be chal- 


lenged by the heirs who have not come 
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forward.to challenge the said will and 
as such defendant No. 2 could not 
legally challenge the said will on the 


basis of. which the petitioner has come 
for being. substituted. There .is sub- 
stance in.the contention of the peti- 
tioner.” œ 


The ‘court below, therefore, has refused 
to determine the question whether any 
will had been executed in favour of the 
petitioner before it on the ground that 
the will could be challenged only by the 
heirs of the deceased. Now under 
Order 22, Rule 5 of C. P, C., it was 
the duty. of the court to' determine whe- 
ther the petitioner was the legal re- 
presentative of the deceased plaintiff and 
for determining that question it’ was 
necessary for it to investigate and . de- 
cide whether any will in favour of the 
petitioner as alleged by him had been 
executed by the deceased or in the al- 
ternative to record a specific finding that 
the petitioner had intermeddled with 
the estate of the . deceased. That it 
omitted to do. The order of substitu- 
tien has, therefore, been passed in con- 
travention of the provision of Order 22, 
Rule 5 C. P. C. and, therefore, illegally; 
and with material illegality or irregu-| 
larity in the exercise of its jurisdiction. 


` 7.- Sri Asghar Hussain. appearing on 
behalf of the opposite party No. 1 who 
was the petitioner in the court . below 
contended that there is an. implied find- 
ing that the petitioner was the legal re- 
presentative of the deceased plaintiff as 
later on the court below has said that 
the ‘petitioner has rightly come up for 
being substituted in the place of 
the plaintiff.as her legal representative. 
The learned Subordinate Judge has come 
to that conclusion not because he had 
found that the petitioner was the legal 
representative of the deceased but be- 
cause he was of the opinion: that the 
question of validity of the ‘will could 
not be gone into at the instance of the 
defendants: who were not the heirs of 
the, deceased plaintiff. This contention 
cannot, therefore, be accepted. 


Hussain also argued 
that in this case there could be no doubt 
that the petitioner was the legal repre- 
sentative of the deceased in as much as 
he had clearly said that he had 
intermeddied . with the estate of. the de- 
ceased and was dealing with the estate 
involved in the suit and there was no 
denial of this averment in the refoinder 


filed on behalf of the defendants, and the circumstances of the case, .-.there 
under Section 2 (11) C.P.C. a person would be ho order as to costs. 


who intermeddles with the estate of the 
deceased is also regarded as a legal re- 
presentative for certain purpose. But 
the court below has not ordered the 
substitution on the ground that . the 
petitioner before it had intermeddled 
with the estate of the deceased and was. 
therefore, the legal representative. . As 
a matter of fact, the learned Subordi- 
nate Judge in the impugned order does 
not even refer to this alternative claim 
of the petitioner on the point of his 
being the legal representative of the de- 
ceased plaintiff. 


"9. I may mention that on the basis 
of the decision reported in AIR 1915 AN 
419, it was contended on behalf of the 
petitioner in this court that the in- 
termeddler was in the position of.execu- 
tor de son tort and while he could sue 
in respect of the estate of the deceased 
he cannot sue for recovering any debt 
due to the estate of the deceased and, 
therefore, he could not be impleaded as 
legal representative for prosecuting the 
- claim of the’ deceased . for the dower 

debt. This contention was combated on 
behalf of the opposite party No. 2. I do 
not think it proper to express any opin- 


ion on this question at. this stage.. Even. 


if this question is decided against the 
petitioner in the court below, .it has 
still to be decided if he was the -legal 
representative of the deceased on the. 


basis of the: will propounded by ~ him. 
The court below will decide after tak- 
ing such evidence as it thinks necessary, 
whether any will was executed by the 
deceased plaintiff in favour of the peti- 
tioner before it and - whether the peti- 
tioner -before it was the legal represen- 
tative of the deceased. in his capacity as 
legatee. It would further decide ` whe- 
ther -he can be substituted in place . of 
the: deceased plaintiff in respect of 
estate in the suit for recovery’ of, dower 
as a person who has intermeddled with 
the estate of the deceased. 


10. I would, accordingly, allow . this 
application, set aside the order ‘of the 
Jearned Subordinate Judge directing the 
substitution of ‘the petitioner ` before 
it who is opposite party No. 1 in this 
court in place of the décéased plaintiff 


and remand the matter tothe court be-. 


low for fresh - decision of the substitution 
matter in accordance “with law in’ the 
‘light of: the obServation made above.” In 


\ 
_°Parkeshwar ‘Upadhya v. Mahesh Kahar | 


the ` 


~Bhojnur. D/- 24-4-1977. . 
J Y/TY/£626/81/SMA/SNV “> 5: 


Revision allowed. 
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SHIVANUGRAH NARAIN, J. 
Tarkeshwar Upadhya and another, 
Appellants v. Mahesh Kahar and others, 
Respondents. 


A. F. A. D. No. 254 of 1977. D/- 22-5- 
1981.* 


Bihar Consolidation of Holdings _ and 


Prevention of Fragmentation Act (22 of 


1956), Section 4 (c) — Lands ‘subject - 
matter of gift deeds comprised in areas jn 
which ceiling operation was in progress 
— Suit for . cancellation of deeds on 
ground that they were executed by jin- 
sane person would 
Act (1882), Sec..7 — (ii) Contract Act` 
(1872), Section 11} . 


Where the lands which were the sub- 
ject matter of the deeds of gift were 
comprised in areas in which consolida- 
tion operation was in progress, 
for cancellation of the deeds of gift on 
ground that they were executed by the 
person: who was not of sound mind - at 
the time of execution of the. deeds 


would abate in view of the provision of: 
Section 4 (c) as the grounds sought to ` 


cancel the deeds rendered the deeds 
void and not merely voidable and could 
only be- entertained . by consolidation 
authorities and suit instituted prior to 
Notification under Section 3 would abate. 
Further in such a case it could not be 
said that the. question whether the suit 
abates or not must be decided not with 
reference to the pleadings.of the parties 
but with reference. of the findings arriv- 


ed at by. the court for whether the 


court has: jurisdiction to entertain a 
suit, must be: decided with reference to 
the pleadings of the parties and the 
question whether’ the suit had: abated or 
not must, accordingly, also be 
with reference to the pleadings, namely, 


the nature of the dispute. AIR. 1973 SC . 


2451 and AIR 1979 Patna 250. (FB), 
Rel. on. (Paras 6, 6-A, 7) 


An insane person is not at all compet- 


ent to transfer any property belonging : 
RR a I a aa aa aT 


*Against judgment and decree of Ashok 
. Buxar, _ 


Kumar, 3rd Addi. ; Sub.: J.. 


. abate — (i) T. Pa 


a suit — 


decided 


à 


Ñ 
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to him in view of S. 7 of the T. P. Act. 
A person of unsound mind, is in view 
of the provisions of S.°11 of: the- Con- 
tract Act not competent to- contract’ and, 
therefore, in view of S. 7 of the Trans- 
fer of Property Act, not: competent to 
transfer any property by a deed ofa gift 
etc, A transfer by him‘ would, therefore, 
be void ab initio. (Para 6-A) 
Caseg Referred: Chronological Paras 
AIR 1979 Patna 250:.1979 BBCJ ee 
259 (FB) i 
AIR 1973 SC 2451 6 8 
AIR 1968 SC 714: 1968 All LJ 46 © 
A. Ojha, for Appellants; _Deogovind 
Prasad, for Respondents, ' 
JUDGMENT :—— This appeal, by the 
heirs and legal representatives of the 
plaintiff, Darbari Upadhyay. is directed 
against the iudgment and decree of the 


f lower appellate - court. by which the 


lower appellate court reversing the 


judgment . and decree : of the ` trial court 


has dismissed the suit.’ 
2. The principal relief claimed in the 
suit was a declaration- that the several 


‘deeds of gift described in -Schedules 2 


and 3 and Danpatra mentioned in Sche- 
dule 4 of: the plaint were illegal, fraud- 
ulent and not: binding on the plaintiff 
and that they’ were never acted upon. 


Admittedly, all the deeds of gift, which 
are the subject matter of the suit have 


been executed on 5-12-1950 by Raktu 
Upadhyaya. One of them, Ext.-A is in 


‘favour. of Mahesh Kahar: The second, 
‘Ext, E-1 is in favour of defendant No. 6, 


Dwarika Pandey and third, Ext. A-1 is 
in favour of the. defendant No. 1 Ram 
Subhag Pandey. The plaintiff brought 


‘this suit for declaration on the footing 


that he was the. nearest heir of the de- 
ceased Raktu Upadhaya and that Raktu 
Upadhaya had lost all powers of under- 
standing and he- was insane and of un- 
sound mind at the time he is alleged to 


‘have executed these various deeds. The 


case of the plaitiff was that in spite of 
the execution of. the aforesaid deeds. of 
gift. Raktu Upadhyay continued to be 
in possession of the lands which are the 


` subject matter of the gift and after his 


that. Raktu Upadhayay “at - 
the execution of the ‘said’ deeds wabin - 


death, the plaintiff was in possession of 


the lands covered by the- various ae 


of gift. 
3. The defendants, in Ne E E A 


‘the aforesaid deeds of gift have been 


executed.’ resisted the suit on the ground 


t 
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‘called ‘the Act’). 


the time of .ed.by. court of appeal. 


Pat, 349 


sound mind and not insane and that he 
had -executed these deeds of giff on ac-. 
count of love and affection as these de- 
fendants used to look after Raktu Upa- 
dhaya’' and served him in his old age 
and he -had executed the same in favour 
of the defendants out of his free will. 
They further denied that the plaintiff 
Darbhari Upadhaya was the nearest 
heir of Raktu Upadhaya. According to 
them, he was a stranger to the family 
of Raktu Upadhaya. 

-4. The trial court accepted the plain- 
tiffs case and further -held that ` there 
was no evidence that the deeds of gift 
had been executed by Raktu Upadhaya 
and it, accordingly, decreed the suit on 
cuntest. with costs against the contesting 
defendants. On. appeal, the learned Sub- 
ordinate Judge held that the plaintiff 
was not the’ Nearest agnate of . Raktu 
Upadhaya.and he has failed to establish 
that at-the time of the execution of the 
aforesaid deeds Raktu Upadhyaya was 
insane and of unsound mind and „that 
it appeared ‘that Raktu Unpadhaya 
executed the -aforesaid deeds after 
thoroughly understanding their 
contents and further. that the deeds of 
gift were acted upon. 


5. Before the appellate court, 
the plaintiff filed a petition stat- 
ing that the lands, which were 


the subiect matter of the various deeds 
of gift, were comprised in areas in which 
consolidation. operations were going on 
and prayed that it may be declared that 
the appeal had abated in terms of the 
provision of S.. 4 (c) of the Bihar Con- 
solidation of Holdings and Prevention of 
Fragmentation Act, 1956 (hereinafter 
The learned Subordi- 
nate Judge held that the suit was not 
within. the mischief of S. 4 (c) of the 
Act as the suit was filed in the year 1975 
and the Act had got no . retrospective 
effect and that the suit was not barred 
by S.'37 of the Act. He. accordingly, re- 
jected the contention of the appellants 
that the appeal had. abated. The learned 
Subordinate Judge, as. already stated 
above. dismissed the suit and -allowed 
the appeal with costs, 

5A. At the time of A of this 
appeal, this court while. admitting -the 
appeal by its order dated 23-11-1977- 


‘framed the’ following questions of law 


for decision:in the appeal: ... 

~ "(1) Whether a -finding -of fact seid 
‘below without 
consideration of. -.the oral. : -evitlence.. ad- 
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duced by the parties can ‘be held to be 
binding on this Court ? 

_“(2) Whether an appeal filed by the 
defendants-respondents in the court be- 
low abated because of S. 4 (c) of the 

Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act, 1956 
(Bihar Act No, 22 of 1956). If the ans- 
wer is that it did abate, whether only 
the appeal abated or even the suit filed 
en behalf of the  plaintiffs-appellants 
also abated ? 


$. Mr. A. -Ojha :on ' behalf of the ap- 
pellants has contended that ‘the finding 
of the appellate court that Raktu Upa- 
dhaya executed the deeds of gift ete. 
after thoroughly understanding the 
consequence of the registration of the 
deeds of gift and also the finding that 
the -deeds of gift were never acted: upon 
are illegal ‘because they have been arriv- 
ed at without consideration .of the- oral 
evidence Oon ‘the point. I do not say that 
there is no force in this contention. But 
my opinion, in view of the provisions 
of S. 4 (c) of the Act, the appeal and the 
suit out of which the appeal: arises, 
must be held to have abated. It is not in 
dispute that the lands, which are the 
subject matter of. the deeds of gift, are 













gress. It is well settled that a suit for 
cancellation of deeds of: gift on the 
ground ‘that they are void and not mere- 
lv voidable is a suit covered by S. 4 (ce) 
f the Act and abates. In the -case of 
Gorakh Nath Dube v. Hari Narain ‘Singh, 
{ATR 1973 SC 2451), the Supreme ‘Court 
held that a suit for cancellation of some 
deeds to the extent of half share claim- 
ed by the plaintiff in certain tenancy 
plots on the ground that the vendor, his 
uncle, had no right to execute the sale 
deeds in respect of lands involved in 
dispute, raised a question which could 
be entertained by the Consolidation Au- 
thorities under the U. P. Consolidation 
of Holdings Act, -1954 and, therefore, the 
suit in the civil court had abated. In that 
ease it was pointed out “We think that a 
distinction can be made belween ‘cases 
where a document is wholly or partially 
invalid so that it- can be disregarded by 
any court or authority and One where it 
has to be actually set aside before it can 
cease to have legal effect. An alienation 
made in excess of power to -transfer 
would be to the extent of the: excess of 
power invalid. An adjudication on the 
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effect of such a. purported alienation 
would be necessarily implied in the deci- 
sion of a dispute involving conflicting 
Claims to ‘rights. or interests 
in land which are the subject matter of 
consolidation proceedings. The egist- 
ence and quantum of rights claimed or 


denied will’ have to be declared by the 


consolidation authorities. which would 
be deemed to be invested with jurisdic 
tion, by the Necessary implication of 
their statutory powers to adj udicate 
upon sych rights and interests in. land, 
to declare such documents effective or 
ineffective. But. where there is a docu- 
ment the legal effect of which can_ only 
be taken away by setting it aside, or its 
cancellation, it could be urged ‘that the 
consolidation authorities have no power 
to cancel the deed, and, therefore. it 
must be held to be binding _on them so 
jong as it is not cancelled bya court 
having the power to cancel it”. Though 
the aforesaid decision was given with 
respect to the prayisions of the’ corres- 
ponding U. P. Act, the principle laid 
down is applicable in eases covered by 
the Act. Sed the. decision of a` Special 
Bench of this Court in Ram Krit Singh 
v. State of Bihar, (1979 BBCJ (HC) 259): 
(at p. 262): (AIR -1979 Patna - 250 at 
p. 251) ‘provision of S. 4 (c) of the Act 
relating to abatement of suit.. 


$A. It is,- therefore, manifest that 
the question of cancellation of the deeds 


of gift, in respect’ of lands which are 


under consolidation operation on the 
ground that the deeds are void and not 
merely voidable-can be entertained by 
the Consolidation Authorities and, there- 
fore, a suit in which such claim is made 
and has been instituted shall abate. Now, 
it cannot be disputed that the grounds 
on which the plaintiff sought to cancel 
the deeds of gift rendered the deeds 
void and not merely voidable. Accord- 
ing to the plaintiff. the same had been 
executed by the person who was not. of 
sound mind at the time of execution of 
the sale deeds. Such: a person is not at 
all competent to transfer any property. 
belonging to him (see S. 7 of the Trans- 
fer -of Property Act). A person of un- 
sound mind, is in view of the provisions 
of S. 11 of the Indian Contract Act not 
competent to contract and, therefore. 
in view of S. 7 of the Transfer of Pro- 
perty Act,.not competent to transfer any 
property by a deed of gift etc. a trans- 


fer by him wauld, therefore, ba void 


. =“ 
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ab initio. A dispute of this ‘nature can 
only be tried by the Consolidation - Au- 
thorities. and, therefore, the. suit insti- 
tuted prior to the notification under 
S. 3 of the Act must abate. 


7. Shri Ojha, however, attempted to 
argue that after evidence has been ad- 
duced in the case a question whether 
the suit abates or not must be decided 
not with reference to the pleadings of 
the parties, but with. reference of the 
findings arrived at bythe Court, In my 
opinion. this contention is completely 
untenable. S. 4 (b) of the Act lays down 
“no suit or other legal ' proceedings ‘in 
_Yespect of any land in ‘such areas shall 
be entertained in any court” (emphasis 
supplied) and $S. 4 (c) of the Act provides 
for abatement of such sutts, which have 
also been instituted in such areas prior 
to the issue of the notification under 


S. 3 of the Act. Whether the court has’ 
must be 
pleadings’ 


jurisdiction to entertain a suit. 
decided with reference to the 
of the parties and the' question whether 
ithe suit had abated or not must, accord- 
ingly. also be decided with reference’ to 
the pleadings, namely; the’nature of the 

ute. That this is the .correct legal 
_ position is clear from the decision of the 
Supreme Court in Gorakh Nath’s case 


(AIR 1973 SC 2451) (supra) as also from 


the decision of this Court in Ram Krit 
Singzh’s case (AIR 1979 Patna’ 250) (FB) 
(supra). In deciding the question whe- 
ther a dispute raised by the suit could 
be adjudicated upon by the Consolida- 


tion Court; the Supreme Court speaking 


through Beg, J., as he then was in 
‘Gorakh WNath’s case stated that in the 
case before them “the plaintiffs’ claim is 
that the sale of his half share by his 


uncle was invalid, inoperative, and void, 


such a claim could be ‘adjudicated upon 
by consolidation courts’, So according 
to the Supreme Court the question tò be 
determined is whether the claim could 
be adjudicated upon by the Consolida- 
tion Courts, not whether the claim was 
justified by the evidence on ' record or 
not. Their . Lordships of the Supreme 
Court referred to the object of the. cor- 
responding provision of the U. P. Act as 


7-- gtated in the earlier decision of the Sup- 


` rème Court in Ram Adhar Singh. v. Ram. 
Roop Singh (AIR 1968 SC 714) . and ob- 
served. (at p. 2453 of AIR 1973 SC 24513) 
“the whole object of this provision of 
the Act was to remove from the turis- 
diction of the ordinary civil and revenue 


Tarkeshwar Upadhya. v. Mahesh Kahar 
courts, for the duration of consolidation 


Pat. 35% 


operations, al} disputes which could be: 
decided in the course: 
proceedings before special : courts gov- 
erned -by ‘special procedure”, In : decid- 
ing whether a suit abates.or not, there- 
fore, what has. to be determined: is. whe- 


. ther the disputes could be decided: in the- 


course of consolidation proceedings  be-: 
fore the. Special Courts or whether the 
claim could be adiudieated upon by the 
civil court. In Ram. Krit’s case (supra) a 
Special Bench of this Court came to the 
conclusion that the suit was a suit of 
the first category ie .it was for cancella- 
tion of the deed which was. void and 


not merely voidable and thus hit by. 


S. 4 {c} of the Act. and gave. the follow- 
ing reason for the conclusion:. (at p. 256 
of AIR 1979. Pat)-~ 


“A perusal of the plaint, gist whereof _ 


has. been given, makes it abundantly 
clear. that the suit is. in respect, of de- 
claration of right and interest in lands 
which are subjèct matter of consolida- 
tion proceedings. The deed executed by 
the first party in favour of the second 
party. according to the claim in the suit, 
is not binding unless. set. aside by the 
Court of competent jurisdiction, The 
present suit isa suit of the first cate- 
gory, and not the second category men- 
tioned. in -Gorakh: Nath Dubey’s case 
(supra)”. The decision whether the suit 
was Of the first. category or of the second 
category . mentioned in Gorakh Nath 
Dubey’s case was arrived at on a perusal 
of the plaint in that case and..:not with 
reference to. the evidence cues in: 
ae ae i - 


Shri Ojha attempted to ET 
Taa decisions ‘on ‘the ground | that in 
those cases the eviderice does not appear 
to have been .adduced on the question. I 
do not think that the distinction is ten- 
able. Mr. Oiha concedes that the ` ques- 
tion whether the suit is of the category 
referred! to. in. S.. (cp of the Act, has, at 
the initial stage, to be determined on the 
basis of the pleadings of the parties: 
Why the decision of the same question. 
at a later stage must be made not with 
reference to: the pleadings, with refer- 
ence to the evidence in the case and: the 
findings if point is. raised at a later stage 
is not easy to comprehend. Further, it 
must be remembered that. in Ramadhar 
Singh’s case (AIR 1968 SC 714) the ques- 
tion of abatement. of the suit had -been 
of the suit 


t 


of consolidation: 
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at the Supreme Court stage. and the 
question was decided with reference to 
the nature of the suit without any con- 
sideration of the evidence adduced on 
the findings recorded in the suit or ap- 
peal. This contention must, therefore, 
fail. On the pleadings of the parties, as 
I have already held, there is no doubt 


that the suit is a suit of the first cate-. 


gory and not the second category in the 
Gorakh Nath Dubey’s case (AIR 1973 
SC 2451) (supra) and the claim of the 
plaintiff is one which could be enter- 
tained. by the Consolidation Court and, 
therefore. the suit must be held to have 
abated in view of the provision of S. 4 
(c) of the Act. I accordingly, hold that 
the appeal as well as the suit out of 
which the dispute arises stand abated 
during the period in which the con- 
solidation operation isin progress in the 
areas in which - the lands are situated 
and I order accordingly. The appeal is 
accordingly disposed of In the circum- 
stances of the case. there shall be no 
order as to costs of this appeal. 
> Order accordingly. 


\ 
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A. F. A. D. No. 328 of 1978, D/- 10-4- 
1981.* 


Bihar Money Lenders Act (22 of 1975), ; 


S. 2 (i) — Limitation Act (1963). S.18— 
Loan — ‘Chittha’ executed by lendee — 
Lendee therein accepting and acknow- 
ledging amount due to Lendor from him 
— ‘Chittha’ containing further stipula- 


tion that amount due would carry inier- 


est at particular rate — Chittha whe- 
ther an acknowledgment or bond for 
transaction of loan. . , 


In the instant case. the lendor advanc- 


ed loans to the lendee on his request at. 


different times. An account of. the loans 
advanced to the lendee ‘was’ made .where- 


upon certain sum. was found: due to the. . 


lendor from the ‘lendee. The lendee 
therefore executed- a “Chittha”,: wherein 
hé accented ‘and acknowledged ‘the 


*Prom. decision . of Bindheshwar . Thakur, 
Addl. Dist, J. 1st. Court, Motihari, Di-. 


. 13-3-1978. 
Feisvieessie1/vvG | 
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amount found due from him to the 

lendor on accounting and further sti- 
pulated that the said sum would .carry 
interest at a particular rate. Subsequent 
to the execution of the “chittha” the 


‘lendee made payments of two amounts 


to the lendor. As no further payment 
was made by the lendee, the lendor in- 
stituted a suit on basis of the “chittha”. 
The lendee contested the suit on ground 
that the chittha was a mere acknow- 


legment and as such suit based on it was 


not maintainable. 


Held that the “chittha” evidenced a 
bond In respect of transaction of loan 
with a promise by necessary -implication 
to repay the same with interest at rate - 
stipulated therein and it could not he 
treated as an acknowledgment of debt, 


as Such the suit was maintainable: 
Case law discussed. (Paras 10, 13, 14) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 312 12° 
1967 BLJR 763 eS 13 
AIR 1953 SC 225 = . 10 | 
AIR 1940 FC 10 . . . 18 
AIR 1934 PC 147 © . 13 


. (1906) 33 Ind App 165: LR 33 Cal 


1047 (PC) 12 

Bishwanath Prasad, C. B. Sahay and 
Prem Kumar Verma, for Appellant; 
Kailash Roy ‘and Binod Kumar Roy. for 
Respondent, 


JUDGMENT :— This second appeal at 


‘the instance of the defendant is directed 


against a judgment of reversal. 

2. The original plaintiff. Ding Nath 
Sahu, after his death stands substituted 
by his son Prabhu Nath Sahu. Dina . 
Nath Sahu and the defendant-appellant 
were ‘undisputedly Pattidars. It is also 
undisputed that Dina Nath Sahu was a 
professional moneylender. Undisputed- 
ly on the request of the defendant, Dina 
Nath Sahu used to advance loans to the 
defendant, the latter being the Karta of 
a joint family. Such transactions of loan 
commenced as far back as in the year 
1949, which transaction of loan was evi- ' 
denced by a ‘chittha’. 


. 8 According to the - plaintift’s case; 
an account of ‘the loan advanced by 
Dina Nath Sahu to the defendant was 
made on 2-8-1960. A sum of Rs. 4224/- 
was found due to Dina Nath Sahu from . 
the defendant. The defendant. therefore, - 
executed the ‘chittha’ (Ext. 1) on the. 


‘same date agreeing to pay interest on’. 
i the said amount at the’ rate of 12 annas ` 
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-per cent per. month. Subsequently pay- 
ment was made by the defendant to the 
plaintiff for this transaction of loan. A 
sum of Rs.. 400/- and 200/- was paid on 
26-5-1963 and 4-4-1966 respectively. 
These two payments were also: noted in 
the ‘chittha’ (Ext. 1) in the pen - of the 
defendant himself. On the default of the 
defendant to pay the loan with interest, 
the plaintiff instituted the instant money 
suit against the defendant for realisa- 
tion. of a sum of Rs. 7018.28 paise - from 
the defendant towards principal and 
interest of the loan evidenced by Ext. 1. 


4, The sult was contested by the de- 
fendant. The ground taken was that the 
dues of the original ‘Chittha’ having 
been paid by the defendant in entirety 
nothing was due from him but the de- 
fendant executed Ext. 1 on the threaten- 
ing of the plaintiff of being humiliated. 


5. The trial Court did not accept the 
plea of the defendant that Ext. 1 was 
executed under pressure. It, however. 
dismissed the plaintiff's suit on the 
ground that it was not maintainable as 
the orjginal ‘chittha’ was not produced 
by the plaintiff. 


6. The plaintiff took up the matter in 
avpeal. The lower appellate court agreed 
with the finding of the trial court that 
the defendant had failed to prove that 
Ext. 1 was executed under pressure. A 
categorical finding recorded bv the 
lower appellate court also was that 
Ext. 1 is a valid and genuine document 
for consideration. On the terms in which 
Ext. 1 is couched, the lower appellate 
court took the view that the suit based 
on Ext. 1 was maintainable in law. 
The result was that the appeal was al- 
lowed. the judgment and decree of the 


trial court were set aside and the plain- 
tiffs suit was decreed as prayed for. 


7. The defendant has now taken up 
the matter before this court in second 
appeal. The substantial question of law 
formulated by the learned single judge 
while admitting this second appeal may 
be seen in order No. 8 dated 26-1-1979. 


8. The sole contention of Shri Bishwa 
Nath Prasad learned counsel for the ap- 
pellant before this court was that Ext. 1 
being a mere acknowledgement of the 
earlier debts no claim jis sustainable on 
Ext. 1. This contention was refuted by 
Shri Kailash Roy. learned counsel for 
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the plaintiff-respondent. It may be 
appropriate to quote certain relevant 
portion of Ext. 1, which is to the follow- 
ing effect: 

“Chitha Bana Diya. Jamuna Prasad 
Sah, Wald Babu Gouri Shankar Prasad 
Sah, Motwafa, Jat Jaisawal, Pesa Maha- 
Jani Wo Tijarat, Sakin Sahar Motihari, 
Tappa Madhwal, Zila Champaran. Be- 
yaz Dar 12 Anna (Barah Anna) Saikara 
Mahwari Likha] Se Sahi Baklam 
Khash Jamuna Prasad Sah, 

2-6-60 
.». « Likha Babu Dina Nath Sah Wald 
Babu Jado Lal Sah Motwafa, Sakin 
Sahar Motihari Jama Kharch Likha. 
Jama Kharch 
Rs, 4224/- — 
n a Jeth Dudi Saan 1367 Sal Mo, Ta. 

-6-60 — 

Sab Chitha ka Baki Hal 
Kabul Karke Naya Bana Diya, 
Hazar Do Sau Chaubis Rupaya. 
Thumb Impression Jamuna Prasad Sah.” 
In his usual frankness Shri Kailash Roy 
conceded thatif Ext.lisa mere acknow- 
Iedgment, the plaintiffs claim on the 
basis of Ext. 1 may not be entertainable. 
A catena of decisions, cited by Shri Bis- 
wanath Prasad in support of his conten- 
tion that a claim for money cannot he 
solely based on mere acknowledgment, 
need not, therefore, be discussed in de- 
tail. The question is whether Ext. 1 
is a mere acknowledgment of the past 
liability of the defendant or it is some- 
thing more than that, the contention of 
Sri Kailash Roy being that it is a bond 
evidencing a transaction of loan agreeing 
to pay interest thereon, 

9. The word ‘loan’ has been defined 
in Section 2 (j) of the Bihar Money-len- 
ders Act, 1974. It states, inter alia’ that 
loan means a loan on idterest advanced 
by a money-lender whether of money 
or in kind and shall include Mandeorha, 
Sawaivya, Rehan, Bandhki, Pauni Sud- 
bharna, Kishti and any transaction on 
a bond bearing interest executed in re- 
spect of a past liability. The definition 
adds that loan shall not include the two 
items mentioned therein with which we 
are not concerned in the instant appeal 
‘Acknowledgment’, as this term is com- 
monly understood means acceptance of 
past liability. Section 18 of the Limi- 
tation Act, 1963 deals with the effect of 
acknowledgment in writing. Sub-sec- 


Par 
Char 


tion (1) of Section 29 of the Limitation 
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Act states that nothing in this Act shall 
effect Section 25 of the Indian Con- 
tract Act, 1872. Sub-section (3) ated 
tion 25 of the Indian Contract Act > 

tes, inter alia, that an agreement aad 
without consideration is void unless it is 
a promise made in writing and signed 
by the person to be charged there with 
or by his agent generally or specially 
authorised in that behalf, to pay wholly 


or in part a debt of which the creditor | 


might have enforced payment but for 
the law for the limitation of suits. It 
further states that in any of these caseg 
including that cgvered' by sub-sec. -(3) 
of Section 25 such an agreement is a 
contract. Another term of significance 
arising in course of argument is ‘account 
stated’ referred. to in Article 64 of the 
Indian Limitation Act, 1908, ‘This article 
provides a. period of Umitation for three 
years for money payable to the plaintiff 

for money: found to be due from the de- 
fendant to the plaintiff on account stated 


between. them. The three years’ limi- 


tation: commences) when the accounts 
are stated in writing signed by the de- 
fendant or his agent duly authorised in 
this behalf unless where the debt is 
simultaneous agreement in writing sign- 
ed as aforesaid made payable at a future 
time and then when: that time arises. 


- 10. The lower appellate court has found 
as a fact, that Ext. 1 is valid, genuine 
and. for consideration; based on due 
consideration of: the materials on record. 
As this finding is a finding 
of fact t is binding an this 
court while sittmg in s€cand ap- 
peal The defendant categorically sta- 
ted in Ext. 1 that on accounting. a sum 
of Rs. 4224/- was found due to the plain- 
tiff: from him which he accepted and ac- 
knowledged. The defendant further 
wrote therein that this amount of Ru- 
pees 4224/~ would carry monthly inter- 
est at the rate of 12 annas per cent per 
month, ‘The promise made in Ext. 1 
was acted upon by the defendant by 
making two. payments on two different 
dates of two substantial amounts men- 
tioned above. These two amounts have 
been set off by the plaintiff towards dues 

arising from Ext. 1 at the time of in- 
stitution of the suit If one goes dee- 
ply into ies eum et Etc rea 
tible conclusion would be that 1 
evidence. a transaction of loan a with 
promise by necessary implication to re- 
pay the same with interest stipulated 
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‘therein. Thus Ext, 1 assumes the form 
of a bond and cannot be treated as a 
mere acknowledgment. of debt contem- 
plated in the Indian Limitation Act. 

view taken above also stands supported 
by a decision of the Supreme Court re- 
ported in AIR 1953 SC 225 (Hira Lal 
v. Badkulal). Im that case the defen- 
dant who had mutual dealings with the 
plaintif signed an entry in the plaintifi’s 
-khata of account on which earlier 
mutual accounts had been entered, to 
the following effect: ‘Rs. 34,000/~ bal 
lance due to be received upto Bhadon 
Sudi 11 Sambat 2006 made by check 
and understanding of accounts with de- 
fendant’s books”. The acknowledg- 
ment was signed by the defendant with 
the following endorsement: ‘after ad- 
found 
correct and payable? The plaintiff 
brought a suit on the basis of the entry 
for recovery of the amount. It was 
held by their Lordships (at p. 227): 


under which the entry 
was made were sufficient to fur- 
nish a cause of action on the plaintiff 
for maintaining the suit.” 

Their Lordships observed that truly 
speaking the suit was not based merely 
on the acknowledgment but was based 
on the mutual dealings and the accounts 


‘stated between them and was thus 


clearly maintainable. -The submission 
of Shri Biswanath Prasad was that since 
the case of Hiralal v. Badkulal (supra) 
‘was a case of bilateral transaction, the 
decision given therein could not be ap- 
plicable to the instant case. I fail to 
appreciate this argument, If Ext 1 
evidence an agreement, as it does, the 
transaction evidenced by Ext. 1 would 
be bilateral] in nature. 


41. The next submission of Shri Bish- 
wanath Prasad was that as Ext. 1 failed 
to state in express terms that, the de- 
fendant promised to pay the dués, exi- 
stence of a promise to pay interest, will 
not imply such a promise so as to give 
the nlaintiff a canse of acHon for the 
suit. If parties enter into an agree- 
ment and the agreement is put in black 
and white, ane should jiook to the docu- 
Dee a wale ee ee a 
ds manifested in 


ment, 
stances should be looked mio. Tf H 
is sO done, it is apparent that Ext. ł by. 
necessary implication, shows an Rgree- 
sent to piy AE GUS; i 


the docu-' 


1 
-+ 


3 


a 
4 


‘gad Sah). 
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’ #2, Shri Kailash Roy also relied. ona 
Division Bench decision of this Court 
reported in AIR 1975 Pat 312 (Rajendra 
Prasad v. Gaya Pd. Sah} The ‘chif- 
tha’ in that case showed that certain 
amount was found due after. the ac- 


` counting in respect of previous transac- 


tion which was embodied in the earHer, 
‘Chittha’, . There was acknowledg- 
ment of this debt. Their Lordships 
observed that obviously in view of the 
law laid down in Maniram’s case (1906) 
33 Ind App 165 (PC) the acknowledg- 
ment implied a promise to pay. The 
‘chittha’ also showed that payment was 
made towards the aforesaid amount by 
the defendant and an entry to that 
effect was. made in the ‘chitthe’ itself, 
as in the instant. case. This according. 
to their Lordships clearly indicated a 
promise to pay and a partial fulfilment 
of the promise. The suit was thus ane 


on the basis of a chittha implying a. 


‘promise to pay’. The suit was, there- 
rere held maintainable. 


“12 Learned counsel for the appel- 
lant mainly relied on three decisions in 
suport of his contention that the suit 
was not maintainable on Ext. 1. One 
of them is reported in 1967 BLJR 763 
(Baidyanath Prasad Sah v. Jamuna Pra- 
The relevant portion of the 
‘chittha’ in that case reads as follows 

“Credit Debit, 

The ist June 1957. 

Rs. 37,576/- executed new  chittha 
for Rs. 37.576/- in respect of previous 
dues under chittha dated 19-10-1954 
after adjustment of accounts and (de- 
duction of the) payment made. 


(Signed on eight revenue Seats of 
one anna each) I, Yamuna Prasad Sah, 
son of Sri Gouri Shankar Prasad de- 


ceased of Motihari Tappa Madhwal, Per- 


gana Majhawa, District Champaran, ex- 
ecuted the chittha with. interest at 
the rate of Re. 1 per hundred rupees 
per mensem. 
Sd. Yamuna Prasad Shah. 
By my own pen 1-6-1957. 


that case the ‘chittha’ carried'no pro- 


gare to. pay interest at any particular 


rate as Ext. I shows. This apart there 
Was no repayment of the dues acknow- 
ledged, as in the instant case The 
facts of this case are, therefore, dis- 
tinguishable from the facts of the m- 
stant case. Another decision relied up- 
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on by Shri Prasad is reported in AIR 
1934 PC 147 (Bishun Chand v. Girdhari 
Lal}. This decision referred to two 
forms of accounts stated and their Lord- 
ships of the Privy Council discussed the 
effects thereof. The plaintiff does not 
base his claim in the instant suit on any 
account stated and as such this decision 
is of no consequence. The third deci- 
sion relied upon by Shri Prasad 
stands reported in AIR 1940 FC 10 
(Surendra Prasad v. Gajadhar Prasad). 
The facts of this case are distinguishable 
from the facts of the instant case. There 
two ‘chitthas’ were under consideration. 
The endorsement in one of the Chitthas 
did not contain any promise to pay the 
amount or any stipulation to pay inte- _ 
est, In the account prepared by the 
plaintiff's Munib the rate of interest was 
mentioned but there was no express sti- 
pulation to pay such interest. In Ext.1 
the subject matter of the instant suit. 
as stated above, there is a clear stipula- 
tion to pay interest on the ‘Ioan evi- 
denced by Ext. 1. On a consideration of 
all these, the irresistible conclusion is 
that Ext. 1 evidences a bond im’ respect 
of the loan mentioned therein with a 
clear stipulation for payment of inter- 
est thereon, i 


44. In such a situation the lower ap- 
pellate court has rightly held that the 
suit filed by the plaintiff was maintain- 
able in law. There is thus no merit 
in this appeal which. fails and is dis- 
missed. In the facts end circumstances 
of this case, however, there will be no 
order as to costs of this second appeal 
ser ae parties shall bear their own 
costs, 


Appeal dismissed. 
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Order (1980), Pre. — Validity of .— 
Prior concurrence of Central Govern- 
ment is one of the conditions prescribed 
under orders of delegation ag wel] as 
requirement of Section 3 (2) (f) which 
has to be complied with in view of Sec- 
tion 5 (b) of the Act Absence of 
order granting prior concurrence — 
Procurement order, held, was  imvalid 


- 


and ultra vires, (Para 14) 
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Kumar, for Petitioner; R, B. Mahton, 
Addl, Advocate General and Harendra 
Prasad, Jr. Counsel to Addl. Advocate 
General, for Respondents. | 


NAGENDRA PRASAD SINGH, J.:— 
The petitioner in this writ application 
has questioned the authority of the re- 
spondent Sub-divisional Officer who has 
issued notices to the petitioner direct- 
ing him to deliver rice to the Bihar 
State Food and Civil Supplies Corpora- 
tion in accordance with the provisions 
of the Bihar Rice and Paddy Procure- 
ment Order, 1980 (hereinafter to be re- 
ferred to as ‘the Procurement Order’). 


2. The petitioner owns and runs a 
single huller rice mill. It is the case of 
the petitioner that on 15-1-1980 he was 
served with a notice issued by the re- 
spondent Sub-divisional Officer stating 
therein that according to the aforesaid 
Procurement Order the petitioner should 
deliver 40% of the rice produced by it 
each day to the Bihar State Food and 
Civil Supplies Corporation, in the al- 
ternative he may enter into compound- 
ing agreement to deliver 2000 quintals 
of rice for the Kharif year 1980-81, 
failing which legal action shall be taken 
against the petitioner. According to the 
petitioner, as the Procurement Order 
itself is invalid having no force in law, 
the petitioner is not liable to deliver 
any paddy or rice ‘as required by the 
said order. 

3. Section 3 (1) of the Essential Com- 
-modities Act, 1955 (hereinafter to be re- 
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ferred to as ‘the: Act’) -prescribes that 
whenever the Central Government is of 
the opinion that it was necessary and 
expedient for maintaining or increasing 
supply of essential commodities or for 
securing equitable distribution and avai- 
lablity of such commodities at fair price 
it may by order provide for regulating 
supply and distribution of such essen- 
tial commodities. Sub-section (2) of 
section 3 enumerates some of the pur- 
poses for which such order can be 
made, Clause (f) of sub-section (2) of 
Section 3, with which we are concerned 
in this writ application, vests power in 
the Central Government to make order 
réiquiring any person to sell any part 
of the essential commodity held in stock 
or produced or received by him to the 
Central Government or the State Gov- 
ernment or to any Corporation owned 
and controlled by ` such Government. 
Under that very clause, the Central 
Government has been authorised to fix 
the price, if an order to be made in 
relation to foodgrains. In view of Sec- 
tion 3 (5), an order made under Sec, 3, 
if it is of a general nature or affecting 
a class of persons. has to be notified in 
the official Gazette. Section 5 is the 
provision regarding delegation of the 


powers by the Central Government to | 


officers or authorities subordinate to the 
Central Government or to State Govern- 
ment and its officers. the relevant. por- 
tion whereof is as follows :— 


"53. The Central Government may, by 
notified order, direct that the power to 
make orders or issue notifications under 
Section 3 shall, in relation to such mat- 
ters and subject to such conditions if 
any, as may be specified in the direc- 
tion, be exercisable also by — - 

(a) XX XX XX 

Or 
Government or such 

subordinate to a 

specified 


(b) such State 
officer or authority 
State Government as may be 
in the direction.” 


On a plain reading of the aforesaid Sec- 
tion 5 it will appear that the Central 
Government can direct the State Gov- 
ernment to make order under Section 3 
in relation to such matters 
ject to such conditions as may be ‘speci- 
fied in the order of delegation. From 
time to time the Central Government in 
aceordance with the aforesaid section 


and sub- : 


wet 
——e us ) 


-~ 


` 
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power under Section 3 (1) may be ex- 
ercised by different State Governments, 
including the State of Bihar, in respect 
of different essential commodities, 


4. The order of delegation which is in 
force was published in Notification 
GSR 800 dated 9-6-1978 which was is- 
sued by the Central Government in ex- 
ercise of the power conferred on it by 
the aforesaid Section 5 (b) saying that 
the power under sub-section (1) of Sec- 
tion 3 of the Act to make orders in re- 
spect of matters specified in clauses (a), 
(b), (c), (d), (e), (®©, h) (i) Gi) and (j) of 
sub-section (2) of Section 3 thereof m 
relation to foodstuffs shall be exercisa- 
ble also by the State Government sub- 
ject to the conditions. 


(1) that such powers shali be exer- 
cised by a State Government subject to 
such directions, if any, as may be issu- 
ed by the Central Government in this 
behalf: 


(2) that before making an order re- 
{ating to any matter specified in the said 
clause (a), (c) or (f) or in regard to dis- 
tribution or disposal of foodstuffs to 
places outside the State or in regard to 
regulation of transport of any foodstuff, 
under the said clause (d) the State Gov- 
ernment shall also obtain the prior con- 
currence of the Central Government, 
and 


(3) that in making an order relating 
to any of the matters specified in the 
said clause (j) the State Government 
shall authorise only an officer of Gov- 
ernment” 


The procurement Order has been made 
by the State Government on the basis 
of aforesaid order of delegation. There 
should not be any dispute that the State 
Government as the delegated authority 
has to make an order in accordance with 
the conditions „mentioned in the order 
of delegation itself, 


5. On behalf of the petitioner it was 
urged that one of the conditions men- 
tioned in the order of delegation afore- 
said as well as in clause (f) of sub-sec- 
tion (2) of section 3 of the Act, as. am- 
ended by Bihar Act 9 of 1978 is that 
before making an ordér relating to any 
matter specified in clause (f) of sub- 
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section (2) of Section 3 of the Act. 1 e.; 
before making any Procurement Order, 
the State Government must obtain prior 
concurrence of the Central Government. 
According: to the petitioner, the Procure- 
ment Order in question has been made 
without such prior concurrence of the 
Central Government, and, as such, it is 
invalid. It was also submitted that 
the said Procurement Order was never 
published in the Bihar Gazette as re- 
quired by Section 3 (5) of the Act on 
9-12-1980 when it is said to have been 
made, or any time soon thereafter, and, 
as such, it will be deemed not to have 
come in force at all, 


6. Cause has been shown on behalf 
of the respondent State and several affi- 
davits have been filed, one of which has 
been sworn by the Food Commissioner, 
Bihar. It is not the stand of the respon- 
dents, and, perhaps, it could not have 
been in view of the specific condition 
mentioned in the order of delegation as 
well as in clause (f) of sub-section (2) 
of Section 3 itself, as amended by Bihar 
Act 9 of 1978 that the Procurement 
Order in question could have been framed 
without prior concurrence of the Cen- 
tral Government. But, according to 
them, there has been compliance of this 
requirement, and, as such, the Procure- 
ment Order cannot be held to be invalid. 
About publication, their stand appears 
to be that no sooner the procurement 
Order was made on 9-12-1980, a copy 
thereof was sent for publication to the 
Secretariat Press, Gulzarbagh and there 
might have been some delay in publica- 
tion in the Official Gazette but copies 
of the procurement Order were circu- 
lated to different officers in the different 
Subdivisions of the State, 


7. Before I deal with the submis- 
sions made on behalf of the petitioner, 
I may indicate the salient features of 
the Procurement Order in question. It 
requires the rice millers to sell for 
kharif-year 1980-81 at the procure- 
ment price, 2000 quintals of rice or in 
the alternative 40% of each variety of 
the rice produced or manufactured in 
the Mill every day. The kharif year 
1980-81 has been defined to mean com- 
mencing on 1-11-1980 and ending on 
31-10-1981. The procurement price has 
been defined to mean the price specified 


in the schedule of the said procure- 
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ment Order in respect of paddy and 
rice. In respect of wholesale dealers it 
enjoins to deliver 25% of total quantity 
of paddy and rice of each variety held 
in stock on the date of the commence- 
ment of the Procerement Order. and, 
thereafter, 25% of the. total quantity of 
each of the varieties of paddy and rice 
purchased by him for’ sale every 
day, in alternative to sell 1000 quintals 
at Procurement price, . 


.8.. I may point out at the outset that 
no formal order of the Central Govern- 
ment giving concurrence to the Procure- 
ment order in question has been pro- 
duced on behalf of the State. They 
rely for compliance of the requirement 
of this condition on different correspon- 
dence. between the State Government 
and the Central Government, On behalf 
of the petitioner it was urged that the 
order granting. concurrence by ‘the 
Central ‘Government is an exercise of 
the executive power and any such 
order will be deemed to be a Govern- 
ment arder which must be made in ac- 
cordance with the requirement -of Arti- 
cle 77 (2) of the Constitution of India, 
i. e., it Should be executed in the name 
of the President and should be anthen- 
ticated in a manner specified in the 
Rules which have been made by the 
President. As such, there is no ques- 
tion of gathering ‘tthe said order of con- 
eurrence fram different correspondence 
between the Central ‘Government and 
the State Government, ät was further 
submitted that even if it was permissi- 
ble to -ascertain an order of concurrence 
en ‘basis. of those correspondence in the 
facts and circumstances of the present 
case it cannot be held that the Central 
Government had concurred to the dif- 
ferent terms of the Procurement Order 
er had any occasion to apply its mind 
to the different terms thereof 


9. No donbt, if an order is to be 
held as an order'of the Central Govern-. 
ment or the State Government, it should 
be made and authenticated in accord- 
ance with the. requirement of Article 77 
{2) or Article 186 (2) of the Constitution. 
Reference in ‘this connection may be 
made to the well ‘known case of 
Bachhittar Singh wv. ‘State of Punjab, 
{AIR 1963 SC 395) and ‘Kedar Nath Bahl 
v: State of Punjab, (1978) 4. ‘SCC 335 : 
(ATR 1879 BC 220). nce such orders 


A.LE 


are not made in accordance with the 
requirements of the aforesaid Articles, 
the State cannot claim immunity from 
challenge and when ` such. orders are 
challenged on any ground whatsoever 
then the State has to satisfy that. they 
were passed or made in accordance with 
the requirements of law. In the case of 
Dattatraya Moreshwar v. State of Bom- 
bay (AIR 1952 SC 181), it was observed 
{at p. 185) :— 

“Strict compliance with the require- 
ments of Article 166 gives an immunity 
to the order in that it cannot be. chal~ 
lenged on the ground that it is not an 
order made by the Governor, If, there- 
fore, the requirements of that Article 
are not complied with, the resulting 
immunity cannet be claimed by the 
State,” 


10. But the question is. as to. whs- 
ther an order of the Central Govern- 
ment granting concurrence to the pro- 
posed procurement Order will he 
deemed to be an order within the mean~ 
ing of Article 77 (2) of the Constitution.. 
It cannot be denied that in process of 
issuing a Government order several 
other orders are and gli such 
orders cannot be held to. be- orders 
within the meaning of Article 77 (2). 
or Article 166. (2) of the Constitution so 
that each one of them has to be made 
and authenticated as required by the 
aforesaid Articles. It is the ultimate 
decision of the State Government which 
has to be made and authenticated in 
accordance with the said Article. In 
my view, an order granting concurrence 
by the Central Government is an order 
which has to be passed by the Central 
Government in process of making of the 
Procurement Order and it is really 
the procurement order which is the 
Order within the meaning of the afore- 
said. Article 77 (2) or Article 166 (2) 
whieh has to be made and authen< 
ticated in accordance with the said pro- 
visions. As such, I am not inclined to 
accept the contention made on behalf 
of the petitioner that the order of con~ 
currence must be authenticated in ac- 
‘cordance with Article 77 (2) of the Con- 
stitution. i 


“1. But then even if it is held that 
the order of concurrence need: not have 
been atithenticated in the : manner pre- 
scribed by Article 9% (2), still it has 
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to be established on behalf of the State 
that, in fact, such order of concurrence 
was passed by the ‘Central . Government 
before the 
made, On. behalf of the State in sup- 
port of the contention that the Procure- 
ment Order was issued only -after ob- 
taining concurrence from the Central 


Government, reliance was placed on a 


letter dated 16-10-1980 issued by the 
Deputy Secretary to the Government of 
India to all the State Governments, In 
the said letter guidelines of “the Pra- 
curement and Pricing Policy for Kharif 
Cereals for 1980-81” have been given. 
Tt was also mentioned in that letter 
that the Government of India have fxs- 
ed the procurement price of common 
variety of paddy at Rs. f05/- per 
quintal for the year 1980-81, It was 
further mentioned that the States may 
fix the levy percentage of rice 
on millers at a Ievel which may 
bring in larger quantities. of rice 
out of which. fhe States could 
retain stocks for meeting their require- 
ments, and ultimately it diréeted the 
State Governments, including the State 
of Bihar, that Draft levy orders on. rice 
and proposals for modifications in the 
existing orders to implement the above 
policy may kindly ‘be sent to this De- 
partment urgently for the concurrence 
of the Central Government. A copy, of 
this letter is Annexure-B to the coun- 
ter-afidavit fled on behalf of the State. 
Then it has been stated in fhe affidavit 
filed on behalf of the State that on 
22-10-1986 the Feod Commissioner, 
Bihar sent a teleprinter message to Shri 
Acharya, the Joint Secretary to the 
Government of India, Ministry of Food 
and Agriculture, informing him the 
State Governments proposal to impose 
levy over fhe rice mills at the rate af 
40% of their production of each variety 
of rice. produced or manufactured each 
day, and over the wholesalers at the 
rate of 25% of the total quantity of 
paddy. and rice of each variety held in 
stock. Jt was further communicated! te 
the Central Government thet the State 
Government proposed ta allow com- 


y pounding at the rate of 1500 quintals. 


and 750 quintals, respectively, for mil- 
lers and wholesale desfers. ‘The Food 
PES that. 





1980 which was. followed by a felek pees 
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message of the sare Tate, relevant. por- 
tion whereof is as folfows:— 


“Central Government concurs in 
‘your proposal to impase levy at 40 per 
cent and 25 per cent on rice millers 
and wholesalers respectively subject to 
‘the condition that compounding shall 
‘be at the rate of three thousand quin- 
tals for rice mills and one thousand and 
five hundred. quinfals for wholesalers.” 
A copy of the aforesaid telex message 
is Annexure-B/1 tæ the counter-affida- 
vit filed on behalf of the State. It has. 
been stated that after the receipt of the 
telephonic message aforesaid. on 
27-10-1980, the proposed procurement 
order along with the memoran- 
-dum was placed before the Council of 
Ministers im its meeting. held om 27-10- 
1980. In that memorandum it was 
pointed’ out that concurrence of the 
Government of India was awaited im re- 
spect. of the procurement price of the 
rice, The Cabinet approved the memo- 
randum. with modification. that the 
compounding rate for rice millers 
should be: 2000 quintals instead of 3000 
quintals as suggested! by the Central 
Government and’ for the wholesalers 1000: 
quinfals instead of 1500 quintaly. The 
Food Commissioner has further stated 
that. the proposed levy order was not 
finally made, as the Central Govern- 
ment’s approval with régard to: the price 
of Rice under levy order was awaited. 
Thereafter; a telex message was sent on 
24-IT-1980. In. that telex message the 
Central Gavernment. was. informed that 
the State- Government. has decided! to 
impose levy at the rate of 40%, om rice 
mill and 25% on wholesale dealers, ‘but. 
im case of compounding it has. Beem 
fixed at. 2000: quintals: and: 1000: quintals; 
respectively. In the said télex message 
it was further stated: that the order was 
not being issued because concurrence 
the rice was 
awaited for which: several teleprinter 
messages: had beem sent.. Ultimately: om 
3-12-1980, according to: the statement af 
the Food Commissioner; he” contacted 
Shri Acharya, Joint, Secretary, Ministry: 
of Agriculture and Faod, Government 
of India on: telephone and. sought. con- 
currence of the Central Gavernment 
with regard: to the proposed fixation of 
procurement price. of rice at. Rs. F79- 
per gpintall fer commen vatiety Hn- 

pees: 188/- yer quintal for fine: variety 
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and Rs. 192/- per quintal for superfine 
variety of rice. On telephone concur- 
rence was also sought for in respect of 
the rate of the compounding with mil- 
Iers and wholesalers and the Central 
Government was informed that other 
terms of the Procurement Order shall 
be same as it was in the year 1978, Ac- 
cording to the Food Commissioner, on 
the same day, ie. 3-12-1980, Shri 
Acharya, the Joint Secretary aforesaid 
telephonically conveyed to him the con- 
currence of the Central Government 
with regard to the proposed fixation of 
procurement price of rice, scale of com- 
pounding with rice millers/wholesalers 
as. approved by the Bihar Cabinet as 
well as in respect of the proposal that 
other clauses of the Procurement Order 
of 1978 be continued and incorporated 
in the new Order, After the aforesaid 
concurrence, which was conveyed 
through telephonic message, according 
to the Food Commissioner, the proposed 
Procurement Order was submitted be- 
fore the Food Minister for approval and 
on 9-12-1980 the said order was made 
and a copy thereof was sent to the 
Superintendent, Secretariate Press, Gul- 
zarbagh, Bihar, to publish the same in 
an extraordinary issue of the Bihar 
Gazette on 9-12-1980. It is further the 
ease of the State that when a dispute 
was raised as to whether the procure- 
ment order had been made with prior 
- concurrence of the Central Government 
the Food Commissioner informed afore- 
said Shri Acharya, the Joint Secretary 
on 9-3-1981 that although the Central 
Government’s concurrence was conveyed 
to the State Government on telephone 
by him the fact of concurrence is being 
disputed. On that Shri Acharya said 
that he was sending a letter confirming 
the telephonic concurrence on 3-12-1980. 
Shri Acharya addressed a letter dated 
16-3-1981 to the Food Commissioner 
saying, I confirm that on the 3rd Dec- 
ember, 1980 the Central Government’s 
concurrence was conveyed to you on 
phone. It may be pointed out that the 
present writ application was admitted 
on 23-2-1981, as such, the aforesaid let- 
ter of confirmation dated 16-3-1981 was 
received during the pendency of the 
writ application. A copy of the said let- 
ter is Annexure-C to the supplementary 
counter-affidavit filed on behalf of the 


` State of Bihar on 2-4-1981, 
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12. Now taking all the correspond- 
ences and statements, referred to above, 
into consideration it emerges that on 
16-10-1980 the Central Government fix- 
ed price of paddy and conveyed it to 
the State Government, Then by telex 
dated 27-10-1980 the Central Govern- 
ment agreed with the State Government 
to impose levy at the rate of 40% and 
25% on millers and wholesalers, re- 
spectively, So far as the fixation of pro- 
curement price of the rice and rate of 
the compounding agreement and other 
terms and conditions of the Order are 
concerned, it rests on the telephonic 
conversation between Shri Acharya and 
Shri Srivastava, the Food Commissioner, 
on 3-12-1980, which is supported by a 
letter of confirmation dated 16-3-1981. 


13. Now the question is as to whe- 
ther under the circumstances mentioned 
above it can be held that the Procure- 
ment Order has been made after ob- 
taining prior concurrence of the Central 
Government. In view of Article 53 of 
the Constitution the executive power of 
the Union is vested in the President 
which can be exercised by him either 
directly or through officers subordinate 
to him. In view of Article 77 (3) of the 
Constitution the President has to make 
rules for more convenient transactions 
of the business of the Government — of 
India and for allocations amongst Min- 
isters of the said business. In exercise 
of this power, Transactions of Business 


Rules, 1961, Government of India Allo- | 


cation of Business Rules, 1961, have 
been framed where different authorities 
have been vested with the power to 
take executive action. On behalf of the 
petitioner it was contended that there 
was no material on the record to show 
that Shri Acharya under the relevant 
rules of business could grant concur- 
rence on behalf of the Central Govern- 
ment. But, even if it was assumed that 
he had been vested with such a power, 
the fact remains that no order granting 
such concurrence in respect of the Pro- 
curement Order in question which was 
an exercise of statutory power, has been. 
produced on behalf of the respondents. 
Such order need not be made and au- 
thenticated in accordance with Art. 77 
(2), still, in my view, it is difficult to 
hold that such order even need not bs 
in writing. Learned Additional Advocate 
General- appearing for the State: submit- 
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ted that he is not in a position to state 
whether any such order of the Central 
Government granting concurrence has 
been recorded on any file of the Central 
Government or of the State Govern- 
ment. Prior concurrence is one of the 
conditions prescribed under the orders 
of delegation which has to be complied 
with in view of Section 5 (b) of the Act. 
Whenever Central Government or the 
State Government exercises a statutory 
power or an executive power it has to 
be exercised in accordance with the 
well settled norms, and when sanctity 
of such actions or orders is challenged, 
then it is not enough to contend that 
the requirements have been complied 
with orally. If it is held that a power 
which ‘has to be exercised under 
a Statute can be exercised orally as 
well it will lead to devastating results 
in many cases. If the State had estab- 
lished the fact about existence of such 
an order of concurrence, then communi- 
cation thereof on telephone might have 
been condoned, but where the existence 
itself is in doubt, any oral communica- 
tion will not cure the infirmity in mak- 
ing the Procurement Order in question. 
It is relevant to point out in this con~ 
nection that in the Procurement Order 
there is no mention of having obtained 


prior concurrence of the Central Gov- 
ernment. In past whenever such Pro- 
curement Orders had been made this 


fact was mentioned in the Procurement 
Order itself, 


14. Learned Additional Advocate- 
General faintly contended that the 
Court should presume about the regu- 
larity of the official acts. This is a re- 
buttable presumption. When the main 
ground of attack throughout has been 
about the existence of an order of con- 
currence by the Central Government, it 
is futile on the part of the State Gov- 
ernment to take shelter of presumption 
regarding the official act. In this con- 
nection, it may be pointed out that Shri 
Srivastava, the Food Commissioner, has 
stated in his affidavit that he informed 
Sri Acharya that the factum of concur- 
rence was being disputed. Even then, 
the alleged order of concurrence of the 
Central Government to the Procurement 
Order in question has not been produc- 
ed; and plea of concurrence is based on 
telephonic conversation. The Supreme 


Court in. the case .of. Biren Dutta v... 


Shibshankar. Dokania, Oil,. Rice & Flour Mills v. State 
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Chief Commissioner of Tripura (AIR 
1965 SC 596) in connection with R, 30 
(1) (b) of the Defence of India Rules, 
1962 observed that whatever may be 
said regarding complying with Art, 166 
of the Constitution while making such 
order the decision to continue the de- 
tention of the detenu should be re- 
corded in writing. Similarly, this Court 
in the case of Dineshwar Prasad v. 
State of Bihar (AIR 1980 Pat 54) reject- 
ed a plea of implied sanction before an 
appointment is made to a public office 
under the relevant Act. In my view, if 
the Central Government had passed any 
order of concurrence in respect of the 
Procurement Order in question in writ- 
ing even on any file of the Central Gov- 
ernment, it should have been produced, 
especially when the communication of 
that order before issuance of the Pro- 
curement Order is oral and the fact of 
taking prior concurrence has not been 
mentioned in the Procurement Order it- 
self. In each of the Procurement Orders 
made in the years 1965, 1966, 1967, 1968, 
1969, 1970, 1971, 1972, 1973, 1974, 1975, 
1976, 1977 and 1978, at the beginning, it 
had been mentioned that prior concur- 
rence of the Central Government had 
been taken. In my opinion, on the mate- 
rials on record it is difficult to hold that 
before the Procurement Order was made 
Central Government’s concurrence had 
been obtained which was one of the 
conditions of delegation as well as the 
requirement of Section 3 (2) (f) as 
amended by Bihar Act 9 of 1978. The re- 
sult will be that it has to be held that 
the Procurement Order having been 
made without prior concurrence of the 
Central Government is invalid and ultra 
vires. 


. 15. In view of my findings above, 
there is no necessity of deciding the ef- 
fect of non-publication of the Procure- 
ment Order in the Official Gazette, no 
sooner the Order was made, At the 
hearing it was almost an admitted posi- 
tion that the procurement order was 
made on 9-12-1980, but the extraordinary 
Gazette dated 9-12-1980 was actually 
published on 26-2-1981. According to 
the affidavit of the Food Commissioner, 
a copy of that Order was sent for pub- 
lication to the Secretariat Press, Gulzar- 
bagh on 9-12-1980 itself, perhaps, due 
to lapse on the part of the authorities 
of. the Press this could not be published 
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till 26-2-1981. This ts a matter of conr- 
cern for the State Government and it 
is expected that the matter is enquired 
into and the persons responsible for the 
delay are identified. 


16. In the result, this writ applica- 
tion is allowed and the notices which 
have been issued to the petitioner de- 
manding levy in respect of rice and 
threatening legal actions are quashed. 
“In the circumstances of the case, there 
will be no order as to costs, 


B. S. SINHA, J.:-— I agree, 
Application allowed 
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BIRENDRA PRASAD SINHA AND 
M. P. VARMA, JJ. 


‘Bibi Eda Khatoon, Petitioner v, State 
of Bihar and others, Respondents. 
Civil Writ Jurn. Case No. 2992 of 
1978, D/- 21-5-1981. l ; 


(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), See. 32-A (a8 
inserted by Act 22 of 1976) — S. 32-A 
providing for abatement of appeals 
pending before Additional Collectors at 
time of commencement of Amendment 
Act — Does not oust jurisdiction of Ad- 
ditional. Collectors to hear such appeals. 


The jurisdiction of the Additional 
Collectors to hear the appeals pending 
before them: on 1-11-1976 or thereafter 
was not ousted by insertion of S, 32-A. 

(Paras 10, 29) 

Per Birendra. Prasad Sinha, J.:— As 
only those appeals which were pending 
before the Additional Collectors as on 
1-11-1976 were killed and destroyed by 
‘Sec. 32-A, Ht. is clearly discriminatory. 
Section 32-A is violative of the right to 
property. as guaranteed under the Con- 
stitution and as. such is ultra vires. It 
is plain to say that an invalid law cau- 
not oust. the jurisdiction of a Court to 
hear a suit or an appeal (Paras 9, 10) 


the statute, the same cannot be 
IY/FPE627/82/SNV 


v. State 


A.L R. 


away by amendment, position would 
have been quite different if there was 
no such right of appeal in the original 
Act, then it may be a case of procedural 
right and not a vested right, and that 
can be regularised by any subsequent 
amendment, As the right of appeal was 
provided in the original Act, which is 
difinitely a vested right to property, that 
right cannot. be taken away by such 
amendment. (Para 19) 


(B) Constitution of India, Art. 226 — 
Interference in writ jurisdiction — 
Finding as to land sold not being home- 
stead land by Addl. Collector and Board 
of Revenue on ground of its being not 
described as such even in sale deed — 
Finding will not be interfered with. 
(Per Birendra Prasad Sinha, J.). 

{Para 11) 
' (C) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Surplus 
Land) Act (12 of 1962), Sec. 30 (1) {as 
amended by. Act 22 of 1978) — No 
power could be vested under amended 
S. .30 (1) in Addl, Collectors to consider 
appeals pending before it when amend- 
ing Act came into force (Per Birendra 
Prasad Sinha, J.) (M. P. Varma, J. 
contra). (Paras 16, 21) 
Cases Referred : Chronological Paras 


AIR 1979 Pat 250: 1979 BBCJ (HC) 
259 (FB) ; $ 
Ram Chandra Sinha and Ajit Kant 

Sharma, for Petitioner, K. P. Verma 

(Advocate-General), C. K. Sinha (Govt. 

Pleader No, 4) with Nishat Haldar (Jr. 

Counsel to Govt, Pleader No. 4), Sidh- 

eshwari Prasad Singh and Bhupendra 

Narayan Sinha, for Respondents. . 


BIRENDRA PRASAD SINHA, J. == 
This is an application under Articles 228 
and 227 of the Constitution for -issuance 
of a writ of certiorari quashing Anne- 
xures 1 and 2. Annexure 1 contains the 
order passed by the Additional Cel- 
lector, Aurangabad, in Ceiling Appeal 
No. 166 of 1975-76, on 22nd Aug., 1977, 
whereby he set aside an order dated 
98th November, 1975, passed by the 
Land Reforms Deputy Collector, Au- 
rangabad, rejecting the application of 
respondent . No. 2 for pre-emption _un- 
der Section 16 (8) of the Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961, 
(hereinafter called the Act}, Annexure 2 


y 


1981 


contains the order of the Board of Re- 
venue in Case No. 263 of 1977, passed 
on 19th June, 1978, dismissing the ap- 
plication of the petitioner’ against the 
order of the Additional Collector men- 
tioned above, 


2. The petitioner purchased 1 bigha 


2 kathas of land appertaining to Khata . 


No. 220, plet No. 3097, situate in vil- 
lage Karap, Tola Fira Bigha, Police Sta- 
tion Rafiganj, district Aurangabad, from 
one Moulvi Hafizur Rahman of the same 
village on 25th September, 1974. Plot 
No. 3097 measuring 3.41 acres belonged 
to Moulvi Hafizur Rahman, According 
to the petitioner, there were a number 
of houses including power-loom factory 
owned by respondent No. 2 over the 
fand. Respondents Nos. 2 and 3 also 
purchased a portion of the said plot 
measuring 7} kathas on the same date 
through a registered sale deed from 
Moulvi- Hafizur Rahman. Respondent 
No. 2 Md. Ramzan was a witness in the 
sale deed executed in favour of the peti- 
tioner. Respondents Nos. 2 and 3 filed 
an application under Section 16 (3) of 
the Act before the Sub-divisional Officer, 
Aurangabad, on 6th June, 1975. The ap- 
plication was sent to the Deputy Col- 
lector, Land Reforms, Aurangabad, and 
was registered as Ceiling Case No. 36 
of 1975-76. In receipt of a notice, the 
petitioner appeared and filed a show 
cause stating, inter alia, that the appli- 
cation for pre-emption was not main- 
tainable because the land in question 
was Basgit and that the petitioner also 
held land on the boundary of the land 
purchased. The Deputy Collector Land 
Reforms, after hearing the parties, dis- 
missed the application for pre-emption. 
Respondents Nes. 2 and 3 thereupon 
filed an appeal before the Additional 
Collector, Aurangabad, who reversed 
the decision of the Deputy Collector 
Land Reforms and allowed pre-emption. 
The petitioner took the matter to 
Board of Revenue in revision, and lost. 
The Addititonal Collector as also the 
Member, Board of Revenue found that 
the land in question was not a home- 
stead land and that the petitioner had 
no land adjacent to the land in ques- 
tion, whereas respondents Nos, 2 and 3 
were adjoining tenants, 


3. In their show cause filed in this 
Court, respondents Nos. 2 and 3 have 
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stated that the land in question is de- 
scribed in the Khatian as Dhanahar’ 
land and in the sale deed as Kasht 
Nagdi Kaimi. It is further statéd that 
respondents Nos. 2 and 3 were using it 
as a homestead of an agriculturist and 
just in a-portion of the said house there 
was a powerloom Kargha. It has been 
also asserted that the pettitioner is not 
a boundary tenant of the land in ques- 
tion. The land of the petitioner in piots 
Nos. 3100 and 289 and the land in ques- 
tion are intervened by a Rasta which 
are plots Nos, 3676 and 3090. 


4. This application was first heard 
by a learned single Judge of this Court 
who referred the matter to a Division 
Bench on 13-2-1980, in view of an im- 
portant question of law raised in the 
case. Shri Ram Chandra Sinha, learned 
counsel appearing. on behaif of the peti- 
tioner, submitted that in view of the 
insertion of Section 32A by the Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus’ Land) 
(Amendment) Act, 1976, which came 
into force on 1-11-1976, the Additional 
before whom the appeal was 
pending then had no jurisdiction to hear 
and decide the same, His submission is 
that the appeal pending before the Ad- 
ditional Collector abated with the intro- 
duction of Section 32A of the Act. 


`$. An appeal against any final order . 
made by the Collector under the Act, 
except an order under Section 8 or sub- 
section (5) of Section 28, was provided 
to the prescribed authority under Sec- 
tion 30 of the original Act. Section 32 
provided that the Board of Revenue 
may at any time for the purpose of 
satisfying itself as tọ the legality or 
propriety of any order of any authority 
or officer under this Act or the Rules 
made thereunder, call for and examine 
the records of any case pending hefore 
or disposed of any such authority or 
officer and make such order as it thinks 
fit; after giving the parties concerned a 
reasonable opportunity of being heard. 
The Act was amended by the Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) 
(Amendment) Act, 1976 (Bihar Act 22 
of 1976), which was published in the 
Bihar Gazette (Extraordinary) on 1-11- 
1976. By the Amending Act, the follow- 
sub-sections were substituted for 
sub-section (1} of Section 30 :— 
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“(1) An appeal from any final order 
passed by any officer below the rank of 
the Collector of the district while dis- 
charging the functions of a Collector 
under this Act shall be, to the Collector 
of the district or any other officer spe- 
cially authorised in this behalf by the 
State Government within thirty days of 
such an order, 


(2) An appeal from any final order 
passed by the Collector of the district 
shall lie to the Board of Revenue with- 
in thirty days of such order.” 


(The existing sub-section (2) was re- 
numbered as sub-section (3)). 
For Section 32 of the Act, the follow- 
ing section was substituted :— 


Revision to the Board of Reve- 
nue — (1) A revision shall lie to the 
Board of Revenue from any appellate 
order passed by a Collector. 


et 32. 


(2) When a reference is made to the 
Board of Revenue under Section 38 or 
a revision is filed under sub-section (1) 
of this Section, the Board may, after 
hearing the parties, confirm, modify, or 
set aside the order. 


(3) The Board of Revenue may of its 
own motion or on an application made 
to it, call from the Collector any docu- 
ment or record in connection with any 
enquiry conducted by the Collector or 
may direct the Collector to institute, 
for the purposes of this section, an en- 
quiry and to submit his findings to the 
Board.” 


A new section was also inserted and 
numbered as Section 32A, which reads 
as under :-— 


“32A. Abatement of pending ap- 
peals and revisions. — Any ap 
peal or revision pending before any 
authority other than the Board or 
Collector of the district on the date 
of the commencement of the Bihar 
Land Reforms (Fixation of Ceiling Area 
and Acquisition of Surplus Land) 
(Amendment) Act, 1976 shall abate save 
. and except those appeals and revisions 
which are maintainable under Section 30 
or Sec. 32, as the case may be, against 
an order passed under sub-section (3) of 
Section 10 or, Section 38.” 
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.6. The .original Section. 30 of the Act 
provided that an appeal from any final 
order made by the Collector under this 
Act shall lie to the prescribed authority. 
The Additional Collector was also one 
prescribed ` authorities before 
whom an appeal could be filed. Accord- 
ing to the amended Section 30, an ap- 
peal from any final order passed by any 
officer below the rank of the Collector 
of the district, while discharging the 
functions of the Collector under this 
Act, can be filed before the Collector of 
the District or any other officer special- 
ly authorised in this behalf by the 
State Government within thirty days of 
such an order. According to Section 2 
(b) of the Act, a “Collector” includes 
an Additional Collector or another offi- 
cer not below the rank of a Sub-Deputy 
Collector appointed by the State Gov- 
ernment to discharge all or any of the 
functions of the Collector under this 
Act. The effect of the amendment is 
that the jurisdiction to hear an appeal 
has been vested in the Collector of the 
district or any other officer who may 
hereinafter be authorised by the State 
Government in this behalf, which may 
include an Additional Collector also. 
But until the time the Additional Col- 
lectors are authorised in this behalf un- 
der the amended provision, they ceased 
to have any jurisdiction to hear any ap- 
peal including those appeals which were 
pending before them. Under Section 32 


of the original Act, the Board of Reve- 


nue could call for and examine the re- 
cords of any case pending before, or 
disposed of by, any authority for the 
purpose of satisfying itself as to the 
legality or propriety of any order, The 
amended Section 32 provides that a re- 
vision shall lie to the Board of Revenue 
from any appellate order passed by the 
Collector. 


7, On 1-11-1976, when the amend- 
ment came into force, many appeals in- 
cluding the appeal in the present case 
were pending before the Additional Col- 
lectors who were appointed by the State 
Government to discharge the functions 
of the Collector under the Act. Such 
appeals stood abated on the date of 
commencement of the Amending Act of 
1976 by virtue of Section 32A of the 
Amended Act. Section 32A provides 
that any appeal pending before any 
authority other than “the Collector of 
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the district” on the- date of commence- 


ment of the Amending Act 1976 shall 
abate. Those appeals which were main- 


tainable. under Section 30 against an 


order’ passed under sub-section (3) of 
Section 10 or Section 38 were, however, 
saved. Prima facie, therefore, there 
seems to be logic in the argument of 
learned counsel for the petitioner that 
the appeal: in the present case pending 
before the Additional':.Collector had 
abated on 1-11-1976 and there was 
nothing before the Additional Collector 
after that date to hear and decide. But 
there is a fallacy in this. argument, 


8. According to Wharton’s Law Lexi- 
con, the word “abate” means — to pro- 
strate, break down, to remove, or de- 
stroy. By abatement, the title of a real 
action is abolished or quashed, An al- 
most similar provision was made in the 
Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act,- 1956 
(hereinafter referred to as the Consoli- 
dation Act). Section 4 (c) of the said Act 
provided that every proceeding for. the 
correction of records and every suit and 
proceeding in respect of declaration of 
rights or interest in any land lying- in 
the area for declaration and adjudica- 
tion of any other right :in regard to 
which proceedings can or ought to . be 
taken under that Act, pending before 
any Court or authority, whether of the 
first instance or appeal, reference or re- 
vision, shall on an order being passed 
in that behalf by the.Court or the auth- 
ority before whom such suit or proceed- 
ing was pending, stand abated. That 
was, however, without any prejudice to 
the rights of the persons affected to 
agitate the right or interest in dispute 
in the said suit or proceedings before 
the appropriate Consolidation . Authority 
under and in accordance with the pro- 
visions of.the Act and the rules framed 
thereunder. The vires ‘of Section 4 (c). of 
the Consolidation Act was challenged in 
the case of Ram Krit Singh v. State of 
Bihar (1979 BBCJ (HC) 259) : (AIR 1979 
Pat 250). (FB), mainly, on the ground 
that it was discriminatory, It was found 
by a Special Bench of this Court, to 
which I was also a party, that there was 
no abatement of suits for all time to 
come. The suits or proceedings abated 
only so long as the consolidation opera- 
tion does not come to a close. The open- 
ing words of ‘Section 4 stated. clearly 
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- 


therein ‘shall ensue from the date spe- 
cified in the notification till the close of 
the consolidation operation. The conso- 
lidation operation ‘closes by issue of a 
notification under Section 26 (1) (a) of the 
said Act, Thus, it was found that on the 
close of the consolidation operation the 
abated suits would revive and will have 
to be decided in conformity with the 
decisions arrived at in the consolidation 
proceedings. This removed any possibi- 
lity of hardship. or injustice. Section 4 
(c) of the Consolidation Act was held to 
be. constitutionally valid. 


8. So far as the present case is con- 
cerned, the effect of abatement accord- 
ing to Section 32A of the Act is that 
the appeals other than those passed 
against orders under sub-section (3) of 
section 10 or Section 38 are killed or 
destroyed, There is no similar provision 
made in this Act that they shall ever 
revive or come to. life as a consequence 
of anything happening in future, There 
is also no provision in the Act that the 
subject.matter of the abated appeal can 
be agitated before any. other forum., The 
effect of abatement under Section 32A 
of the Act is, therefore, distinguishable 
from the effect of abatement provided 
under Section 4 (c) -of the Con- 
solidation Act. The right of appeal is a 
very valuable‘right and is related to the 
right to property guaranteed under the 
Constitution. It is possible that many 
appeals might be pending before the 
Collector of the district on the date of 
commencement of the Amendment Act 
1976; but that did not abate on account 
of the insertion of Section 32A of the 
Act. The appeals which were pending 
before the Additional Collectors only 
abated. The new Section 30 also provid- 
ed that>appeals could be filed before 
the Collector of the district or any 
authority specially authorised in that 
behalf which may include an Additional 
Collector; This means thatthe right to 
appeal against a final order passed by 


‘any officer below the rank of the Col- 


lector of the district was maintained 
under the Act. In other words, only 
those appeals which were pending be- 
fore the Additional Collectors as on 
1-11-1976 were killed and destroyed. 
This, in my opinion, is clearly discrimi- 
natory. Section 32A. of the Act is, in 


my.. opinion, violative of- the right to 
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property as guaranteed under the Con- 
stitution and as such is ultra vires. ` 


10. The question is as to whether 
the jurisdiction of the Additional Col- 
lectors to hear the appeals pending be- 
fore them on 1-11-1976 or thereafter 
was ousted by insertion of Section 32A 
of the Act. It is plain to say that an 
invalid law cannot oust the jurisdiction 
of a Court to hear a suit or an appeal. 
The decision given by the Additional 
Collector contained in Annexure 1 can- 
not, therefore, -be. assailed on this 
ground. Learned Advocate-General, how- 
ever, submitted that after the insertion 
of Section 32A of the Amending Act 
there was a great confusion regarding 
the appeals pending before the Addi- 
tional Collectors. The Government of 
Bihar in exercise of the powers confer- 
red under sub-section (1) of Section 30 
of the amended Act, therefore, auth- 
orised certain Additional Collectors ‘to 
dispose of the appeals of the case final- 
ly disposed of by the officers below 
their rank within the limits of their dis- 
trict”. This was done by a notification. 
dated the 17th December, 1976. Shri 
Jai. Krishna Ram, Additional Collector, 
was. authorised to dispose of the appeals 
within the limits of Aurangabad district. 
Section 30 (1) as amended provides that 
an appeal from any final order passed 
by any officer below the rank of the 
Collector of the District while discharg- 
ing the function of Collector under this 
Act, shall be to the Collector of the 
district or any other officer specially 
authorised in this behalf by the State 
Government. This provision is prospec- 
tive in nature, The State Government 
can authorise ary officer other than the 
Collector of the district to entertain and 
hear the appeals which may be filed be- 
fore them after such authorisation 
There can be no retrospective authorisa- 
tion to hear the appeals which may be 
pending before the Additional Collectors 
before the Amending Act, 1976, came 
into force. In my opinion, therefore, no 
power could be vested in the Additional 
Collectors to hear the appeals which 
were pending on the date the Amend- 
ing Act came into force. 


It. Learned Advocate-General also 
relied. upon Section 45A of the Act and 
submitted that the State Government 
may from time to time give to the Col- 
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lector of the district general or- special 
directions. as the State Government may 
think fit to carry into effect the provi- 
sions of this Act, Section 45A contem- 
plates administrative directions by the 
State Government to the Collectors of 
the Districts for the purpose of carry- 
ing into effect the provisions of this Act. 
In any case, no general or special direc- 
_tion issued under Section 45A of the 
Act was brought to our notice. Learned 
counsel for the petitioner further sub- 
mitted that the land in question had 
changed its character and had become a 
homestead land although it was describ- 
ed in the Khatian as dhanahar land. In 
this connection, he drew our attention 
to the show cause petition filed by re- 
spondents Nos, 2 and 3 in which it has 
been stated that in a portion of the 
house occupied by respondents Nos. 2 
and 3 there was a powerloom Kargha. 
Learned Additional Collector and the 
Member, Board of Revenue have con- 
sidered. this question and have rejected 
this plea, on the ground that even in 
the sale deed this land has been describ- 
ed as Kasht Nagdi Kaemi and not as 
‘basgit (homestead) land. In view of- this 
finding, # is not possible for me to 
interfere with the decision of the learn- 
ed Additional Collector and the Mem- 
ber, Board of Revenue. 


12. -The application, therefore, fails 
and is dismissed, but without cost. 


- M. P. VARMA, J.:— 13. I have read 
the judgment of my brother. I fully 
agree with the reasons and also the 
final order, l i 


However, I may add some additional 
reasons in support of the order, - 


14. Before an amendment of the 
Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus 
Land) Act in 1961, appeal under Sec- 
tion 30 was entertained by a “prescrib- 
ed authority”. Under sub-section (1) of 
Section 30 of the Act. a prescribed 
authority under Section 2 (j) of the Act 
means prescribed by rules made under 
the Act. Rule 48 of the Bihar Land Re- 
forms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Rules, 1963 
prescribes categories of -appellate auth- 
orities. Rule 48 reads as follows :— 
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“(1) Subject to sub-section- (1) of Sec- 
tion 36, an appeal against an order pasg- 
ed under.the Act by a Collector of the 
rank mentioned below in the first 
column shall lie, to a Collector-of the 
area concerned of the rank mentioned 

in the i ca entry in the second 
coot ~— 


(See doren entry below) 


15. Under sub-rule (1) of Rule 48 
Additional Collector or Collector of the 
District is the appellate authority if the 
final order is passed by the Land Re- 
forms Deputy Collector or the Sub- 
divisional Officer. 


16. After amendment of the Act in 
1976 an appeal from final order passed 
by any officer below the rank of the 
Collector of the district shall be to the 
Collector of. the District or any officer 
specially authorised in this behalf by 
the State Government. 


17. In view of Section 32A of the Act 
as inserted under the amending Act, if 
an appeal, save and except against the 
order under Section 10 (3) and under 
Section 38 of the Act, is pending before 
an authority other than the Collector of 
the District, it shall abate, but by 
amending the. Act provision of filing an 
appeal to the Collector of the District 
has. been made. This makes a difference 
on general principle in law on the sub- 
ject. There is a material difference when 
an Act while dealing with rights already 
vested in a party and in dealing with 
mere procedure to recover those rights. 
In the latter case it may be quite rea~ 
sonable to regulate and alter such 
rights. Above principles are well estab- 
lished and I do not wish to refer to 
authorities on such a well-known prin« 
ciples, 

(Contd. on Col. 2) 

(i) Sub Deputy Collector or Deputy 
Collector other than Land Re- 
forms Deputy Collector or Sub- 
divisional Officer. 


(ii) Land Reforms Deputy Collector 
or Subdivisional Officer. 


(ii) Land Reforms Deputy Collector 
ob Mie Getic. 
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18, In the present case, the vested 
right of appeal pending before the Ad- 
ditional Collector has been taken away 


-by the. Amending Act; but at the same 


time, a right of appeal to the Collector 
of the. District. has also been provided 
under the same amending Act without 


making it retrospective. 


19. One more aspect in this regard 
is. that if a right of appeal vested in a 
party is there under the statute, the 
same cannot be taken away by any such 
amendment. Position would have been 
quite different if there was no such 
right of appeal in the original Act, then 
it may be a case of procedural right and 
not a vested right, and that can be 
regularised by any subsequent amend- 
ment, In the present case, right of ap- 
peal was provided in the original Act, 
which is definitely a vested right to pro- 
perty, and this right cannot be taken 
away by such amendment. However, 


{ do not consider it necessary to decide 


the question of vires of this amending 
Act, in view of the distinction drawn by 
me as above, 


20. The Government, it seems, real- 
ised this hardship and the difficulties of 
the parties in respect of the pending ap- 
peals before the Additional Collector, 
and as such by notification dated 17th 
December, 1976 authorised the Addi- 
tional Collector to deal with all such 
pending appeals, This aspect has been 
already discussed by my brother. True 
it is that the said notification cannot be 
retrospective, but it shows the inten- 
tion of the State. Government to pro- 
tect the vested right of appeal of the 
parties of the pending appeal, which ap- 
pears to be very reasonable. 


21, I have indicated that. under 
Rule 48 of the Rules, there are appel- 


Land Reforms Deputy Collector or 
Subdivisional Officer, 


Additional Collector or Collector of 
the distric, 


Divisional Commissioner, or such 
authority as may be appointed from 
time to time by the State Govern- 
ment by notification published ‘in 
the Bihar Gazette.” 


368 Pat, 


late authorities, other than the Addi- 
tional Collector or Collector of the Dis- 
trict. Section 30, Clause (1) has provid- 
ed an appeal to the Collector of the 
District or any other officer specially 
authorised in this behalf by the State 
Government, In this case by the afore- 
said notification, - the Additional Col- 
lector, who has decided the appeal can 
be deemed to be an officer specially 
authorised by the State Government. 
Under Rule 48 Cl, (ii) appeals against 
the order of the Land Reforms Deputy 


Eda . Khatoon - v, State © 
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Collector or Sub-divisional Officer: were 
to be filed before the Additional Col- 
Tector or the Collector of the District. 
In the instant case, it was filed befor? 
the Additional Collector (memo of ap- 
peal Annexure 4), and as such it has 
been rightly held that such appeals have 
been rightly decided, writ application| - 
before us must fail. 

Petition dismissed. 
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by Additional Registrar — No illegality 

(Sep) 266 B 
S. 26 (9) — Cancellation of election — 
Power of Government under S. 26 (9) 

(Sep) 261 A 
S. 26 (9) — Cancellation of election — 
Power of Government under S. 26 (9) — In- 
voking of (Sep) 261 B 
S. 26-A (3), (a), S. 27 — Appointment 
of Administrators by Registrar under S5. 26-A 























(3) (a) — Maximum number is not limited 
to 11 (Sep) 261 C 
——S5, 27 — See Ibid, S. 26-A (3) (a) 


(Sep) 261 C 
S. 30 — See Constitution of India, Arti- 








cle 12 (Sep) 282 
S. 63 (a) — See Civil P. C. (1908), S. 47 
(Jan) 26 


A 












Court-fees Act (7 of 1870). 
See under Court-fees and Suits Valuations. 


COURT-FEES AND SUITS VALUATIONS 
~—Court-fees, Act (7 of 1870), S. 7 (iv) (c) and 
Sch. 1, Art. 1 — Suit for cancellation of docu- 
ment and possession of land — Plaintiff 
party to document —~- Court-fee is payable 
ander Sch. 1, Art. 1 and not S. 7 (iv) (c). AIR 
1975 Punj & Har 316, (1978) 80 Pun LR 29 
and (1978) 80 Pun LR 622, Overruled 

(Nov) 368 (FB) 


S, 13 — Civil P. C. (1908), O. 41, R. 23-A 
— Case remanded to trial Court by Appellate 
Court under O. 41, R. 23-A for deciding 
matter afresh — Held appellants were entitled 
to refund of court-fee under S. 13. AIR 1958 
Punj 38 (FB) and AIR 1975 Punj & Har 22, 
Weld impliedly overruled by AIR 1980 SC 
$91 (Mar) 66 


Custom — Punjab — Alienation — Sonless 

Gaur Brahmin of Rohtak —- Power to be- 

queath his property by will — (Hindu Law 

— Custom — Will), AIR 1980 Punj & Har 

496, Overruled (Dec) 376 (FB) 
DEBT LAWS 


~~Punjab Registration of Money Lenders Act 
£3 of 1938), S. 3 — Suit by a money-lender 
for recovery of loan under a promissory note 
— Non-production of certificate of registra- 
tion — Suit has to be dismissed — Provi- 
sions of the section are mandatory 

(Jul) 211 


` 


Displaced Persons (Compensation and Re- 
habilitation) Act (44 of 1954), Ss. 8-A, 33 — 
Allotment in favour of original allottee — 
Cancellation of — Permissibility — Absence 
of notice to legal representatives — Effect of 
gale certificate — Validity — Exercise of 
powers under S. 33 — Scope of (Apr) 125 
mS, 33 — See Ibid, S. 8-A (Apr) 125 
Displaced Persons (Compensation and Re- 
habilitation) Roles (1955), R. 117 (1), (D — 
Provisions of sub-rule (1) mandatory whereas 
provisions of sub-rule (7) are directory 


(Mar) 74. 
East Punjab Holdings (Consolidation and 


Prevention of Fragmentation) Act (50 of 
1948) 
See under Tenancy Laws. 


East Punjab Holdings (Consolidation and 


Prevention of Fragmentation) Rules oe) 
See under Tenancy Laws. 


East Punjab Urban Rent Restriction Act 


(3 of 1949) 
See under Houses and Rents. 
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EDUCATION 


—Punjab University Calendar Volame Ii 
(1976), Rr. 5 and 8 — Student of 3rd semes- 
ter Law examination disqualified for two 
years for unfair means — Effect (Jun) 177 
~R, 8 — See Ibid, R. 5 (Jun) 177 


Evidence Act (1 of 1872), S. 33 — Statements 
of attesting witness and scribe of: will in- 
earlier proceeding under O. 22, R. 5, C. P.C. 
— Subsequent suit involving issue as to vali- 
dity of will — Admissibility of copies of 
earlier statements (May) 130 B (FB) 
———S. 68 — Requirements of — Compliance 
with — Death of one attesting witness — 
Examination of surviving attesting witness — 
Necessity of (May) 130 C (FB) 
-—---S. 79 — See Ibid, S. 114 (Apr) 119 B 
———S. 91 — Admissibility of secondary evi- 
dence of sale deed (Jul) 224 
S, 92 — Rent note evidencing terms of 
lease —- Amounts to contract or at least dis- 
position of property —- Section 92 is ap- 


plicable (Mar) 73 A 
~—-—-§. 92 Proviso (4) — Rent note in favour 
of a person as lessee —- Evidence to prove 


oral agreement that subsequent to execution 
of Rent note lease was granted in favour of 
alleged sub-tenant — Admissibility 

(Mar) 73 B 
~----§, 92 — Terms of lease reduced to writ- 
ing — Oral evidence to prove existence of 
lease different from written agreement cannot 
be taken into account (Mar) 94 A 
~—-—~Ss, 114 and 79 — First information re- 
port — Is public document — Is governed 
by Illus. (e) of S. 114 (Apr) 119 B 
——-§, 115 — See Constitution of India, 
Art. 14 (Jan) 30 


General Clauses Act (10 of 1897), S. 21.— 
See “Punjab Town Improvement Act (1922), 
S. 24 (May) 146 
Haryana Urban (Control of Rent and Evic- 
tion) Act (11 of 1973) 
See under Houses and Rents. i 


Haryana Urban (Control of Rent and Eyice- 
tion) (Amendment) Act (14 of 1976) 
See under Houses and Rents. 


HIGH COURT RULES AND ORDERS 


—Panjab High Court Roles and Orders 
(1959), Part 1, Chap. 1, R. 5 — See Civil P. C. 
(1908), O. 9, R. 4 (Aug) 228 
-———Vo]. V, Chap. 4-H, Part I, R. 7 Gi) — 
sse Ibid, Vol. V, Chap. 6-I, Part I, R. 1 
(Nov) 354 
Vol V, Chap. 6-I, Part L Rr. 1 and $, 
Chap. 4-H, R. 7 (ii) -~ Land acquisition case 
—- Decree of High Court —- Calculation of 
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High Court Rules & Orders — Punjab High 
Court Rules & Orders (contd.) 
Counsel’s- fee while preparing memo of costs 
— Rule 1 and not R. 8 applies (Nov) 354 
——Vol. V, Chap. 6-I, Part I, R. 8 — See 
Ibid, Vol. V, Chap. 6, Part I, R. 1 
(Nov) 354 


Hindu Law — Custom — Will — See Cus- 
tom — Punjab — Alienation 


(Dec) 376 (FB) 
Himdu Marriage Act (25 of 1955), S. 9 — See 
Ibid, S. 24 (Oct) 305 A 
——S. 10 — See Ibid, S. 24 (Oct) 309 A 


———S. 12 — Marriage procured by fraud — 
Solitary act of sexual intercourse by spouse 
on whom fraud played — Petition for decree 
of nullity — Not barred. AIR 1979 Punj and 
Har 248 (Pt. A), Reversed (Dec) 391 
———S. 13 — See Ibid, S. 24 (Oct) 305 A 
——S. 13 (1) Gb) — Divorce on the ground 
of cruelty — Condonation of acts — When 
. takes place (Apr) 119 A 
S. 13 (1) (i 
tion of adullerous conduct on the part of 
husband — Amounts to cruelty — Cruelty 
on part of husband would not take away his 
right to divorce on the ground of cruelty 
(Apr) 119 C 
S. 13 (1) Gb) — Cruelty — Overall effect 
of behaviour should be considered — Divorce 











cannot be denied by considering single 
instance — Concept of cruelty keeps chang- 
ing (Apr) 119 D 


——Ss. 13 (1-A) and 23 (1) (a) — Husband 
obtaining decree for restitution of con- 
jugal rights against wife — Wife ready and 
willing to comply with decree — Total re- 
luctance of husband to resume cohabitation 


— Reluctance of husband is not a “wrong” | 


within S. 23 (1) (a) which would disentitle 
him from getting divorce decree 
——S§. 23 (1) @) — See Ibid, S. 13 (1-A) 
(Jun) 161 
— Ss. 24, 26, 9 10, 12 and 13 — Merely 
by decision of main petition under Ss. 9, 10, 
12 or 13, jurisdiction of Court is not laken 
away to decide application under Ss. 24 and 
26. AIR 1977 Delhi 176 (Pt. A), Dissented 
from =- (Oct) 305 A 
Ss. 24 and 26 — Wifes main petition 
allowed on concession made by husband and 
her application under S. 24 decided afterwards 
— Maintenance pendente lite for herself and 
her child can be granted from date of filing 
petition under S. 24 till its conclusion 
(Oct) 305 B 
S. 24 — Litigation expenses — Wife’s 
main petition continued for 14 years and her 
petition under S. 24 was hotly contested and 
continued for 2 years and 9 months —- In 








_ 


(Jun) 161 
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Hindu Marriage Act (contd.) 
view of prolonged trial and the stà 
ties, Rs. 2,000/- towards litigation \ 

held, reasonable ` (Oct 

—S. 25 — Application by husbana i 
divorce — No application filed by wife’ ï 
grant of maintenance — Compromise decree 
granting divorce also granted maintenance to 








wife — Order of maintenance cannot be 
challenged in execution of order of mainten- 
ance (Jun) 186 

S. 25 — Divorce on ground of deser- 


tion on part of wife — Wife is not disentitled 
from claiming permanent alimony and main- 
tenance (Jul) 212 
———S. 26 — See Ibid, S. 24 (Oct) 305 A, B 


Hindu Succession Act (30 of 1956), S. 14 — 
Construction of (Mar) 68 C 
S. 14 (1) — Word “Possessed” as used 
in S. 14, means state of owning or having in 
one’s hand or power 
Ss. 14 (1) and Q) — Property acquired 
by a Hindu widow in lieu of maintenance — 











Becomes her absolute property (Jun) 174 A 

S. 14 (2) — Instrument — Mutation 
order is an ‘instrument’ for’ purpose of Sec- 
tion 14 (2) (Mar) 68 A 


HOUSES AND RENTS 


—East Punjab Urban Rent Restriction Act - 
(3 of 1949), Ss. 2 (f) and 13 (1) — “Rented 


land? — Meaning — Jurisdiction of Rent 

Controller to-entertain eviction application 
(May) 155 

——Ss. 3 and 13 (1) — Notification No. 


5818-4CI-71/10565, D/- 21-6-1971 — Notifica- 
tion exempting buildings constructed during 
the years 1948, 1969 and 1970 from provi- 
sions of the Act for certain period — Decree: 
for, ejectment passed by Civil Court during: a 
period of exemption or thereafter becoming 
final — It can be executed in spite of bar 
contained in S. 13 (1) (Sep) 297 B 
S. 13 — See also Evidence Act (1872), 
S. 92 (Mar) 73 A, B 
S. 13 — Shop occupied by a person, 
without landlord’s consent, on the basis of 
Rent Notes executed by another — Occupant 











as well as ostensible tenant liable to be 
evicted (Mar) 94 B 
S. 13 — Eviction suit — Bona fide re- 


quirement — Death of landlord — Only his. 
widow impleaded — All legal heirs not 
brought on record — Suit cannot be dismis- 
sed on.that ground - (Jun) 167 A. 
S, 13 — Eviction under — Subletting — 
Tenant of land making construction thereon ‘ 
and Jetting it out — Subletting arises. AIR 
1976 Punj & Har 27, Overruled (Dec) 380° 
—S. 13 (1) — See 
(1) Ibid, S. 2 &® 





(May) 155 


Mar) 68 Ea 
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_ Houses & Rents — East Panjab Urban Rent 
Restriction. Act (contd.) 
(2) Ibid, S. 3. (Sep) 297 B 

——S. 13 (2) (i), Proviso — Ex parte evic- 

lion order set aside — Date of pronounce- 

ment of order setting aside ex parte order 
is date of first hearing of eviction applica- 

tion within Proviso (Oct) 309 A 

———S. 13 (2) (i), Proviso — Application for 

eviction for default in payment of rent —~ 

On date of first hearing tenant moving ap- 

plication for depositing arrears of rent — 

Amount actually deposited on third day — 

Amount if validly tendered within Proviso 

(Oct) 309 B 
wm, 13 (2) (ii) — Importance of value and 
utility of building —- When gives cause of 

action to landlord (May) 150 

———-S. 13 (2) (ii) (b) — Tenancy for residen- 

tial purpose — Partial use of building for 

purpose of business — Tenant is liable to 

ejectment. Civil Revision No. 910 of 1972, 

D/- 8-3-1973 (Punj & Har), Overruled 

(May) 153 

——~—S. 13 (2) (iii) — Unauthorised construc- 

tion in front of shop — Obstruction to light 

and air S. 13 (2) (iii) attracted (Jun} 182 

———S. 13 (3) (a) — See also Civil P. C. 

(1908), O. 6, R. 17 (Jun) 179 

~—-—S. 13 (3) (a) (i) (c) — Plea that Jandlord 

did not vacate a building without sufficient 

cause after commencement of the Act — 

Proof — Evidence should be considered as a 

whole and not a solitary piece (Jun) 167 B 

———-§. 13 (3) (a) Gii) — Expression “unfit for 

human habitation” in S. 13 (3) (a) (iii) — 

Meaning (Oct) 309 C 


~——zS. 16 — See also Civil P. C. (1908), ° 


O. 23, R. 1 3) (Sep) 301 
~————Ss. 16, 17 — Rent Controller is not im- 
pliedly debarred under the Act from trying 


any issue as preliminary one (Sep) 263 
————9, 17 — See 
(1) Ibid, S. 16 (Sep) 263 


(2) Civil P. C. (1908), O. 23, R. 1 (3) 
(Sep) 301 
~~Haryana Urban (Control of Rent & Evic- 
tion) Act (11 of 1973), S: 2 (d) & (g} — See 
Ibid, S. 7 (3) (a) (D (Dec) 374 
outs. 2 (bh) — See also Civil P. C. (1908), 
S3 (11) (Nov) 352 
——~. 2 (h) — Tenant —- Who is — Heirs 
of tenant of a shop (Dec) 394 
————Ss. 13 (3) (a) (i), 2 (d) and (g) — Evic- 
tion on ground of personal requirement — 
Residential building partly used for business 
— Amendment of S. 2 (d) by Act 14 of 
1976 — Building becoming non-residential 
— Amending Act, not made applicable retros- 
pectively — Held, it could not affect substan- 
tive right of landjord under S. 13 (3) (a) (i) 
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Houses & Rents — ~ Haryana Urban (Control 
of Rent & Eviction) Act (contd.) 


- which he had enforced before ‘amendment 


(Dec) 374 
——§. 16 — See Houses and Rents — East 
Punjab Urban Rent. Restriction Act (1949), 
S. 16 (Sep) 263 


-Haryana Urban (Control of Rent and Evic- 
tion) (Amendment) Act (14 of 1976), S. 2 (d) 
— See Houses and Rents — Haryana Urban 
(Control of Rent and Eviction) Act (1973), 
S. 13 3) @) @ (Dec) 374 
—Pùnjab Rent Restriction Act (3 of 1949), 
S. 13 (1) (c) — Contract of tenancy — Com- 
posite tenancy — Is single and indivisible 
tenancy — Appellate Authority cannot make 


_out'a new case for the parties which was 


neither in their pleadings nor even urged by 
the tenant in the ground of appeal 

(Jul) 194 A 
——§. 15 (3) — Revision — Jurisdiction — 
Composite tenancy {Jul) 194 B 


Interpretation of Statutes — See Houses and 
Rents —- Haryana Urban (Control of Rent 


‘and Eviction) Act (1973), S. 13 (3) (a) @ 


(Dec) 374 
Land Acquisition Act (1 of 1894), S. 3 (b) — 
See Ibid, S. 50 (2) \ (Jul) 213 B ŒB} 
——S§s. 4, 5-A — Constitution of India, Arti- 
cle 226 — Notification under Ss. 4 and 6 — 
Validity challenged by independent land- 
owners — One of them filing objections 
under S. 5-A — Challenge by others, if 
vitiated (Mar) 96 A 
———Ss. 4, 18 — Writ petitions challenging: 
legality of notifications under Ss. 4 and 6 — 
Petitions if liable to be dismissed on ground 
of delay and laches (Mar) 96 D 
S. 5-A — See also Ibid, S. 4 
(Mar) 96 A 
——S. 5-A — Landowner filing objections 
under S. 5-A — He must be given opportu- 
nity of hearing by Collector (Mar) 96 B 
——S. 6 — See Punjab Town Improvement 





Act (1922), Sch., Cl. 2 (Dec) 384 
——-S. 18 — See 
(1) Ibid, S. 4 (Mar) 96 D 


(2) High Court Rules and Orders — Pun- 
jab High Court Rules and Orders 
(1959), Vol.V, Chap. 6-I, Part I, R. 1 

(Nov) 354 
———S, 18 (1) — See Ibid, S. 50 (2) 
(Jul) 213 B (FB} 
-~——S. 23 — Matters to be considered in de- 
termining compensation (Feb) 57 A 
———§. 23 — Market value — Relevant date 
(Feb) 57 B 
———§. 23 — Fixation of market value 
(Feb) 57 C 
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Land Acquisition Act (contd.) 
——S. 23 — Damage or loss due to sever- 
ance —_ Severance of land consequent on ac- 


quisition —- Claimant if entitled to compen- 
sation for severance (Feb) 57 D 
S. 23 — Land under acquisition ceasing 





‘to be agricultural land — Conversion of land 
into residential-area — Sale deeds in respect 
“of agricultural lands cannot be - taken as a 
safe guide for determination of market price- 
of acquired land (Mar) 87 B 
——S. 23 — Land acquired for construction 
and extension of airfield — Valuation — De~ 
termination (Mar) 87 C 
——S. 23 — Determination of market value 
` — Evidence and proof (Mar) 87 D 
——_S. 23 — Acquisition of land underneath 
orchard — Compensation — Market value —: 
Determination of R (Jun) 170 A 
——S. 23 and Punjab Town Improvement 
Act (4 of 1922), Ss. 23, 24 — Compensation 
for acquired land — Criterion for determina- 
tion (Jun) 163 B 
——S. 23 — Land containing nursery plants 
— Acquisition of — Permission to remove 
‘sapplings —- Compensation not awarded for 
nursery plants — Effect (Jun) 170 B 
——S. 26 — See High Court, Rules and 
Orders — Punjab High Court Rules & Orders 
(1959), Vol. V, Chap. 6-I, Part I, R.1 - 
(Nov) 354 
—S. 48-A (P. & H.) — Punjab Town Im- 
provement Act (4 of 1922), S. 59 — Land not 
acquired for purposes of trusts — Sec. 48-A 
of Land Acquisition Act, not attracted — 
Landowner, if can complain of discrimina- 
. tion ù (Mary 87 A- 
—— Ss. 50 (2), 18 (1), 3 (b) and 53 — ‘Per- 
son interested’, who is — Acquisition of land 
— Company for whose benefit land is ac- 
quired cannot claim to be impleaded as party 
in a reference under S. 18 under provisions 
of O. 1, R. 10, C. P. C. AIR 1980 SC 1118, 
Not foli. (Jul) 213 B (ŒB) 
—S: 53 — See 
(1) Ibid, S. 50 (2) (Jul)-213 B (FB) 
(2) High Court Rules and Orders — Punjab 
High Court Rules and Orders (1959), 
Vol. V, Chap. 6-I, Part I, R. 1 
(Nov) 354 
——S. 54 — Appeal ander — Collector is 
competent to file appeal by himself or on 
behalf of Govt. -` (Apr) 114 
Letters Patent (Punjab), CL 26 — See Sikh 
Gurudwaras Act (1925), S. 34 (3) 


(Apr) 110 
— Cl. 37 — See Sikh Gurudwaras Act 
(1925), S. 34 (3) i (Apr) 110 


Licence — Regulation and licensing of busi- 
ness — See Punjab Cinemas (Regulation) Act 
{1952), S. 5 {Aug) 230 A 
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Limitation Act (36 of 1963), S. 21.5; See 
Civil P. C. (1908), O. 6, R. 17 (Jul) 196 
—Sch. 1, Art. 1 — Loan by way of cash 
credit limit — Limitation for filing suit — 
Would be governed by Art. 1 (Jun) 188 B 
Art. 97 — Suit for pre-emption 
Limitation — Commencement. AIR . 1961 
Punj 296, Overruled (Nov) 340 
——Art. 123 — See Civil P. C. (1908), O. 9, 
R. 13 (Apr) 113 B 
——Art. 137 — Civil P. C. (1908), S. 47 — 
Objection petition under S. 47 — Governed 
by (Jan) 26 B 


Motor Vehicles Act (4 of 1939), S. 96 — See 
Ibid, S, 103-A (May) 143 
; -A, 96 — Truck transferred on 
20-1-1970 — No application of proposed 
transfer by transferor to Insurance Co. — 
Transferee applying for transfer of insurance 
certificate on 31-1-1970 — Insurance Co. is 
not liable to indemnify transferee for truck ac- 
cident taking place on 24-1-1970 (May) 143 
——Ss. 110-A, 110-B — Award of compensa- 
tion — Factors to be considered — Principles | 
evolved under Fatal Accidents Act for award 
of compensation can be applied 











(Jul) 199 B 

B — See also ee ote 
(1) Ibid, S. 110-A (Jul) 199 B 
(2) Torts — Negligence (Feb) 53- B 


—S. 110-B — Vicarious liability — Owner 
entrusting bis motor vehicle to Workshop for 
repairs — Owner is not liable fòr accident 


. caused by proprietor of workshop. F. A. O. 


No. 361 of 1971, D/- 9-9-1977 (Punj & Har), 
Reversed (Feb) 53 A 
—S. 110-B and Tenth Sch. R. 9 — Ne 
gligence — Ascertainment. F. A, O. No. 48 
of 1971, D/- 25-8-1977 `(Punj & Har), Re- 


versed (Feb) 60 
—S. 110-B — Compensation — Quantum 
— Determination — Mode (May) 159 


——S, 110-B — Negligence — Contributory 

negligence — Inference of — When not open. 

(Jul) 199 A 

— S$. 110-B — Compensation for injuries — 

Award of — Illustration (Jul) 199 C 
Sch. 10, R. 9 — See Ibid, S. 110-B 

(Feb) 60 





MUNICIPALITIES 


—Punjab Manicipal Act (3 of 1911), S. 61 
(1) (a) — See Ibid, S. 84 (Sep) 295 
Ss. 84, 86, 61 (1) (a) — Matters of assess- 
ment and computation of house tax under 
S. 61 (1) (a) — Sections 84 and 86 bar juris- 
diction of Civil Court. (1964) 66 Punj LR 





‘361, Held no longer goodilaw in view of AIR 
. 1979 SC 1250; AIR 1977 SC 955 and AIR 


1962 Punj 389 (FB), Applied. (Civil P. C. 
(1908), S. 9) (Sep) 295 
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Municipalities — Punjab Municipal Act 
~ (contd.) 

——S. 86 — See Ibid, S. 84 (Sep) 295 

——Ss. 241, 242 — Declaration of certain 

area as Notified Area by Government — Sec- 

_4ions 241 and 242 provide enough guidelines 
— Not ultra vires Art. 14 (Apr) 101 (FB) 

——S, 242 — See Ibid, S. 241 


(Apr) 101 (FB) 


Negotiable Instruments Act (26 of 1881), 
5. 98 — Notice -under — Absence of — 
Effect on suit — Burden of proving lies on 
surety — Failure as to — Held suit could not 
be held bad for want of notice (Jun) 188C 


PANCHAYATS 


—Punjab Gram Panchayat Act (4 of 1953), _ 


S. 9 (4) — Provision regarding convening of 
meeting within 15 days is only directory 
(Nov) 358 A 


——S. 9 (4) — Seven days’ notice to Sar- 


panch — Js mandatory (Noy) 358 C 
——S. 102 (4) — Ex parte order, under Sec- 
tion 102 (4) of suspension of member of 
Panchayat — D. D. P. O. rescinding order 
of suspension on satisfaction by explanation 
of member — Order of D. D. P. O. not illegal 
— Sarpanch had no right to be heard before 
-order of suspension was passed 

(Nov) 358 B 


Pepsu Tenancy and Agricultural Lands Act 
(13 of 1955) 
See under Tenancy Laws. 


Precedents — Decision of Division Bench of 
High Court — Binding on single Judge 
(Mar) 96 C 
——Stare decisis — Consistent judicial opin- 
ion — Not to be upset — Exceptions 
(Jan) 1 B (FB) 
——Supreme Court decisions — Direct con- 
flict between two decisions of co-equal 
Benches and cannot possibly be reconciled — 
Courts to follow the judgment which appears 
to them to state the law accurately — Mere 
incidence of time whether the judgments of 
co-equal Benches are earlier or later is a con- 
sideration which is hardly relevant 
(Jul) 213 A (FB) 
Punjab and Haryana Writ Jurisdiction Rules 
(1976), R. 10 — See Constitution of India, 
Art. 21 (Nov) 361 (FB) 
Punjab Cinemas (Regulation) Act (11 of‘ 
1952).. Pre. — See Ibid; S. 5 (Aug) 230 A 
——S, 3 — See Ibid, S. 5 (Aug) 230 A 
—S. 4 — See Ibid,-S. 5 (Aug) -230 A 
——-S. 5 — See also Punjab Cinemas (Regula- 
tion) Rules (1952), R. 4, Form A 
(Aug) 230 B 


_— 


Punjab Cinemas (Regulation) Act (contd.) 
——Ss. 5, 4, 3, 6, 8, 9 and Preamble — Re- 


-gulation and Licensing of Cinema business — 


Includes power to impose conditions in 
licence to classify seats in Cinema hall and 
prescribe rates therefor — Power not ultra 
vires the Act nor amounts to excessive delega- 
tion. AIR 1981 Punj & Har 92, Reversed 


(Aug) 230 A 
—-S. 6 — See Ibid, S. 5 (Aug} 230 A 
—S. 8 — See Ibid, S. 5 (Aug) 230 A 
——S. 9 — See also Ibid, S. 5 (Ang) 230A 


——S. 9 — Punjab Cinemas (Regulation) 
Rules (1952), R. 4, Form A — Licence for 
cinema — Imposing condition as to rates of 
admission —-’ Condition would be ultra vires 
the Act (Mar) 92 


Punjab Cinemas (Regulation) Roles (1952), 
R. 4, Form A — See also 


(1) Punjab Cinemas (Regulation) Act 
(1952), S. 5 (Aug) 230 A 
(2) Punjab Cinemas Regulation Act (1952), 
S. 9 (Mar) 92 


——R. 4, Form A — Condition 4 — Licens- 
ing Authority — Classifying seats in Cinema 
hall and prescribing rates therefor — Ab- 
sence of factual foundation that it has re- 
sulted in actual loss to business — Plea that 
the power violated Arf. 19 (1) (g), held not 
maintainable (Aug) 230 B 


Punjab Co-operative Societies Act (25 of 


1961) 
See under Co-operative Societies. 
Punjab Gram Panchayat Act (4 of 1953) 
See under Panchayats. 
Punjab High Court Rules and Orders 
See under High Court Rules and Orders. 


Punjab Land Reforms Act (10 of 1973) 
See under Tenancy Laws. 


Punjab Limitation (Custom) Act (1 of 1929), 
Sch., Art. 4 — Alienation of land by father 
— Declaration that alienation does not affect 
son’s reversionary rights, granted by appellate 
Court —- Death of father — Declaration con- 
firmed by High Court after 9 years — Sub- 
sequent suit for possession by son — Held 
suit was barred — Limitation runs from death 
of father which was subsequent to decree of 


-appellate Court and not from decree of High 


AIR 1935 Lah 662 (Pt B), Dissented 
(Dec) 382 


Court. 
from 
Ponjab Municipal Act (3 of 1911) 

See under Municipalities. 
Punjab Police Rules (1934), Vol. II, Rr. 22, 
48- (1) — See Constitution of India, Art. 21 

(Nov) 361 ŒB) 

Punjab Registration of Money Lenders Act 

(3 of 1938) 

See under Debt Laws. 


t 
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Punjab Rent Restriction Act (3 of 1949) 
' See under Houses and Rents. 


- , Punjab Security of Land Tenures Act (10 of 


1953) 

See under Tenancy Laws. 
Punjab Security of Land Tenures 
. (1956) 

See. under Tenancy Laws. 
` Panjab Tenancy Act (16 of 1887) 
See under Tenancy Laws. 


Punjab Town Improvement Act (4 of 1922), 


S. 4 — See Ibid, Sch. CL 2 (Dec) 384 
——§, 23 — See also Constitution of India, 


Rales 


Art. 226 (Jun) 163 C 
-———§. 23 — Evaluation of property acquired 
(Jun} 163 A 

——§, 24 — See also 
(1) Ibid, Sch. Cl.-2 (Dec) 384 


(2) Constitution of India, Art. 226 


(Jun) 163 C ' 


——Ss. 24, 25 and 40 (before addition, of 
Proviso to S. 40 by Amendment Act 7 of 
974) — Trust can abandon scheme framed 

der the Act — However, it cannot revive 
the abandoned scheme and implement it 


(May) 146 
———S. 25 — See Ibid, S. 24 (May) 146 
——S, 28 — See Ibid, Sch. Cl. 2. (Dec) 384 


——§. 32 — See Land Acquisition Act (1894), 
S. 4 (Jun) 163 B 
———§, 36 — See Ibid, Sch. Cl, 2 (Dec) 384 
-——§, 40 — See 

(1) Ibid, S. 24 (May) 146 
, 2) Ibid, Sch. Cl. 2 © (Dec} 384 
——S. 41 — See Ibid, Sch. Cl. 2 (Dec) 384 
—~-§, 42 — See Ibid, Sch. Cl. 2 (Dec) 384 
———Ss, 58, 59, 60, 62, 65 —- Award under, 
by President of Tribunal — Absence of as- 


sessors throughout the proceedings if vitiates 


the award - (Nov) 346 
——5S. 59 — See a 
(1) Ibid, S. .58 (Nov) 346 
(2) Land- Acquisition Act (1894), S. 48-A 
(Mar) 87 A 
-——S, 60 — See-Ibid, S. 58 (Nov) 346 
——S. 62 — See Ibid, S. 58 (Nov) 346 
———S§, 65 — See Ibid, S. 58° (Nov) 346 


——Sch. Cl. 2 and Ss. 4, 24, 28, 36, 40, 41, 
42 — Development scheme -— Declaration 
and notification of (Dec) 384 
Punjab University Calendar Vol. II (1976) 
“See under Education. 

Punjab Village Common Land (Regulation) 
Act (18 of 1961), S. 3 — See Administration 
of evacuee Property Act (1950), S. 4 

(Nov) 366 
Registration Act (16 of 1908), S. 47 — See 
Limitation Act’ (1963), Art. 97 (Noy) 340 


1961), S. 52 (1) (c) 


_cer — Effect 
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. Registration. of Electors Rules (1960), R. 6 


— See Representation of the 


(43 of 1950), S. 22 


People Act 
(Dec) 385 B 


- Registration (Punjab Amendment) Act (19 of 
See “Evidence Act *¥ 


— 


(1872), $. 91 (Jul) 224 


Representation of the People Act (43 of 
1951), S. 22 — Deletion or correction of en- 
tries in electoral rolls Provisións are 
mandatory — Non-compliance of provi- 
sions of S, 22 by Electoral Registration Off- 
(Dec) 385 A 
——S. 22 — Registration of Electors Rules 
(1960), R. 6 — Deletion or correction of en- 
tries in electoral rolls —~ Provision is man- 
datory — Election Commission issuing di- 
tections to Electoral Registration Officer, to 


— 
. 


ance of such directions will not vitiate the 
order of -deletion (Dec) 385 B 


——Ss. 80, 80-A, 116-B — Elected candidate 
disqualified under S. 8-A (old) for six years 
on 12-3-1973 by -High Court — Appeal 
against disqualification ` Supreme Court 
staying. orders on 4-5-1973 permitting candi- 
date to sign register of Legislative’ Assembly 
as member — Appeal dismissed on 8-8-1974 
— Period of disqualification would com- 
mence with effect from 8-8-1974 and not 


ene 


from 12-3-1973 - (Mar) 75 
—~—-S, 80-A — See. Ibid, S. 80 (Mar) 79 
——-Ss. 81 (3), 86 — Petitioner failing to 
supply to respondent ‘annexures containing 


better particulars of corrupt practices alleg- 
ed — Petition is liable to, be dismissed 

(Feb) 45 A 
——§..86 — See Ibid, S. 81 (3) (Feb) 45 A 
—-—§. 116-B — See Ibid, S. 80 (Mar) 79 


—~§. 123 (3) — Appeal on ground of reli- 
gion — Evidence and proof (Feb) 45 D 


——S. 123 (7) — Corrupt practice of brib- 
ing voters. alleged — Allegation. on material 
fact of bargain with voters absent — Alle- 
gation is liable to be struck off under O. 6, 
R 16, C. PLC. (Feb) 45 B 


—~—S, 123 (7) — Corrupt practice of ‘pro- 
curing assistance of Government Officers — 
Pleadings (Feb) 45 C 


Sikh Gurdwaras Act (8 of 1923), S. 34 (3} 
— Letters Patent (Punjab), Cls. 26 and 37 


— Civil P. È. (5 of 1908), S. 98-<+ Appeal. 


before Division Bench under S. 34 (3) of 
Sikh Gurudwaras Act — Difference of opin- 
ion between two Judges — Reference to sin- 
gle Judge on point of difference is valid 
(Apr) 110 


_ personally verify the spot before ordering 
deletion of names of voters — Non-compli- - 


-F 


a 
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Ste Bank of India -Act (23 of 1955);'.S. 50 


(2) (m) atid (n) and-S. 50 (3) — Regulations ~ 


framed under S. 50 (3) Regulations 76 
and 77 — Powers of Branch: Managers. 
Extent of ` (Jun) 188 A 
F State = of India Regulations (1955), Regu’, 
dation 76 — See State Bank of India Act 


—— 


it 


41955), S. 50 (Jun) 188 A 
——Regn. 77 — See State Bank of India’ 
Act (1955), S. 50 (Jun) 188 A 


Succession Act (39 of 1925), S. 63 Will 
neither unnatural nor conferring any undue 
benefits on beneficiary — His participation 
in execution of will cannot throw doubt on 
its genuineness (Mar) 83 B 
—-§. 63 — Delayed production of will — 
How far affects genuineness of will 
(Mar) 83 G 
—S. 63 (c) — Attesting witness — Scribe . 
of will could be treated as such a witness if 
’ bis evidence meets requirements of cl. (c) 
; (Mar) 83 A 


TENANCY LAWS 


—East Punjab Holdings (Consolidation and- 
Prevention. -of Fragmentation} Act (50 ‘of - 
1948), S. 42 — Petition under, impugning 
echeme' prepared or confirmed or repartition 
made by an officer ` Bar of limitation 


Sneed 


usder R. 18 does not operate — Word- 
‘order’ under R. 18 —. Meaning. 1967 Cur 
LJ 861 (Punj); 1966 Cur LJ 362 (Pun)j); 


1966 Cur LJ 762 (Punj) and 1976 Pun LJ 
` 317, Overruled (Jul) 204 A 
——§. 42 —- Revisional power of State Gov- 
ernment to vary or reverse scheme etc. 
Power can be exercised without limitation as 
to time — Phrase “at any time” — Meaning 
(Jul) 204 B 
East Punjab Holdings (Consolidation and 
“ Prevention of Fragmentation Rules (1949), 
R. 18 —- See Tenancy Laws — East Punjab 
Holdings (Consolidation and Prevention of 
Fragmentation) Act (1948),’S, 42 
(Jul) 204 A 
—Pepm Tenancy and Agricultural Lands 
Act (13 of 1955), S. 3 — See Tenancy Laws 
— Punjab Land Reforms Act (1973), S. 4 
< (Oct) 313 A (FB) 
` ——-§, 5 — See Tenancy Laws ` Punjab 
Land Reforms Act (1973),. Ss. 4 
(Oct).313 A ŒB) 


tata 


——§. 33-D — See Tenancy Laws — Punjab 
Land Reforms Act (1973), S. 11 (5 
(Jan) 8 (FB) 


—~§. 33-E — See Tenancy Laws — Punjab 
«Land Reforms Act (1973), S. 11 (5) 

| (Jan) 8 (FB) 
—-§. 51 — See Tenancy Laws — Punjab 
Land Reforms Act (1973, S. 28 


(Oct) 313 B (FB) 


. devolves on heirs, AIR 1977 Punj 


. 13 
Tenancy Lawa (contd.) ` an 

—Punjab Land Reforms: “Act (10 “of 1973), 
Ss. 4, 5 and” 8 — Land declared surplus prior 
to Act’— Landlord not divested of © owner- . 
ship’ till enforceménit of Act — Landlord ‘is 
entitled’ to select permissible area for his 
family and sons. 1975 Pun LJ 8 (DB), Over- 
roled` (Oct) 313 A (FB) 
Ss. 4 (5) and 5 — Transfer of land — 
Father-in-law making gift of land to his 
deceased son’s widow — It is bona fide trans- 





fer (Feb) 64 
——S. 5 — See 
(1) Ibid, S. 4 (Oct) 313 A (FB) 


(2) Ibid, S. 4 (5) (Feb) 64 
—S. 7 (1) —- See Ibid, S, 11 (5) and (7), 
(8) (Jan) 8 (FB) 
——S. 8 — See Ibid, S. 4 . (Oct) 313 A FB) 
—Ss, 11 (5) and (7), (8) and 7 (1) — Land 
declared ‘surplus prior to commencement of 
the 1973 Act —- Landlord dying before en- 
forcement of the 1973 Act — Surplus land 
& Har 
114, Overruled - (Jan) 8 (FB) 


——S. 15 — Punjab Security of Land Ten- 
ures Act (1953), S. 18 (4) (c) — Tenant pur- 
chasing land under S. 18 of latter Act —- Re- 
covery of instalment under Act of 1973 — 
Tenant cannot resist on ground that cone 
pensation awarded is in excess of one pro 
vided under S. 15 of Act of 1973 

(Oct) 313 C ŒB) 
——S. 28 — Exemption in respect of lands 
— Exemption granted prior to Act stands 


tepealed after enforcement of Act 


(Oct) 313 B 
Punjab Security of Land Tenures Act (10 of 
1953), S, 2 (3) — See Tenancy Laws 
Punjab Land Reforms Act (1973), S. 11 (5) 

(Jan) 8 (FB) 
——S. 5 — See Punjab Land Reforms Act 
(1973), S.4 > (Oct) 313 A (FB) 


——S, 5-A — See Tenancy Laws — Punjab 
Land Reforms Act (1973), S. 11 (5) 
_ (Jan) 8 (FB) 
——S. 9 (1) (i) — Conditional order under 
$. 9 (1) (i), that tenant be ejected subject te 
his settlement on surplus area — Relatiom- 
ship of landlord and tenant comes to an end, 
notwithstanding that tenant remains in pos- 
session of land because of non-availability of 
surplus land for accommodating him. 1973 
Pun LJ 760; 1974 Pun LJ 281; 1976 Pun LJ 
334, Held not good law in view of AIR 1975 
SC 1869 (Mar) 77 
—S. 10-A — See Tenancy Laws — Pun- 
jab Land Reforms Act (1973), S. 11 (5) 
(Jan) 8 (FB) 
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Tenancy Laws — Punjab Security of Land 
Tenures Act (contà) 
——-§, 14-A (il) — Tenant not paying rent 
admitted by him — Jurisdiction of authority 
to grant further time to tenant. AIR 1966 
Punj 483 and (1966) 68 Punj LR 707, Over- 
ruled (Feb) 34 A (FB) 
S, 14-A (Gi) — Arrears of rent — What 
constitute — Time-barred rent whether can 
be in arrears (Feb) 34 B (FB) 
——S. 14-A (ii) — Payment of rent during 
pendency of eviction proceedings: — Effect 
(Feb) 34 C (FB) 
————-§S. 18 (4) (c) — See Punjab Land Reforms 
Act (1973), S. 15 (Oct) 313 C (FB) 
—Punjab Security of Land Tenures Rules 
(1956), R. 8 — See Tenancy Laws — Punjab 
Land Reforms Act (1973), S. 28 
(Oct) 313 B (FB) 
—Punjab Tenancy Act (16 of 1887), S. 77 
Ejectment suit under — Decision of Reyenue 
Court upon relationship of landlord and 
tenant between the parties — Would not 
operate as res judicata in subsequent civil 
suit between the parties (Aug) 237 (FB) 


k Contributory negligence — See 
Motor Vehicles Act (1939), 110-B (Feb) 60 
——Negligence ~ Vicarious liability — 
Vehicle entrusted to workshop for repairs — 


Torts — 


Torta (contd.) 


Accident by workshop proprietor — Owner. 


of vehicle not liable. F. A. O. No. 361 of 
1971, D/- 9-9-1977 (Punj & Har), Reversed 
(Feb) 53 B 
Trade and Merchandise: Marks Act ae 7 
1958), S. 105 — See Civil P. C. (1908), 5 
ee u7 
——S. 106 — See Civil P. C. (1908), S 
e 1 


“Transfer of Property Act (4 of 1882), S. 105 


— See Evidence Act (1872), S. 92 , 

(Mar) 73 A 
—S. 123 — Gift of the property — Non- 
delivery of possession — Validity of the 
gift ` (Jun) 174 B 
Water (Prevention and Control of Pollution) 
Cess Act (36 of 1977), Pre. and S. 3 — Con- 
stitution of India, Arts. 248, 245 and 246 
and Sch. 7; List 1, Entry 97 — Act imposing 
levy of cess on water consumed by Munici- 
pal Corporation — Act is valid 

(Sep) 2837 A 
——-Ss. 2 ©, i6 — Constitution of India, 
Art, 14 — Power-to specify industry under 
Sec. 2 (c) of Act. — Power is not arbitrary 

: i (Sep) 287 B 

——S. 3 — See Ibid,. Pre. 
—S. 16 — See Ibid, S. 2 (c) 


~ 


(Sep) 287 B 


(Sep) 287 


nf 
” 
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LIST OF PUNJAB CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC. IN A. L R. 1981 >œ 


as. 


AIR 1921 Lah 181 
Delhi 118 (May). 

AIR 1926 Lah 198 Diss. AIR “1981 
Andh Pra 88 B (FB) (Apr). 


Cea 


Diss AIR 1981 


AIR 1935 Lah 662 (Pt. B) — Diss. AIR 
1981 Punj 382 (Dec). 

AIR 1942 Lah 260 (FB} — Partly Diss. 
AIR 1981 Raj 202 (Sep). 

AIR 1958 Punj 38 (FB) -—~ Held Impliedly 


Overruled by AIR 1980 SC 591. 
L981 Punj 66 (Mar). 

1959 Cri LJ 767 (Punj) — Diss. AIR 1981 
J & K 55 (NOC) (ŒB) (Apr). 
AIR 1961 Punj 296 Over. AIR 

Punj 340 (Novy). 

(1962) 1 Cri LJ 755 (1) (Punj) — Diss. AIR 
1981 J & K 55 (NOC) (BB) (Apr). 

AIR 1964 Punj 346 — Held no longer good 
law in view of AIR 1972 SC 637. AIR 
1981 Raj 130 (Jun). 

(1964) 66 Punj LR 361 Held no longer 
good law in view of AIR 1979 SC 1250. 
AIR 1981 Punj 295 (Sep). 

AIR 1966 Punj 483:68 Pun LR 380 — 
Over. AIR 1981 Punj 34 A (FB) (Feb). 


AIR 


1981 


een 


1966 Cur LJ 362 (Punj) — Over. AIR 1981 
Punj 204 A (ul). 
1966 Cur LJ 762 (Punj) — Over. AIR ae 


Punj 204 A (Jul). 

(1966) £8 Punj LR 707: 1966 Lah LT 77 —— 
Over. AIR 1981 Punj 34 A (FB) (Feb). 

1967 Cur LJ 861 (Punj) — Over. AIR 1981 
Punj 204 A (Jul). 

(1967) 69 Pun LR 475 — Diss. AIR 1981 

: Him Pra 49 C (Aug). 

(1967) C. W. P. Nos. 2034 and 2035 of 1966, 
D/- 9-5-1967 (Punj) Revers. AIR 
1981 SC 1374 A, B Gul. 


AIR 1968 Punj 302 (Pt. B) — Diss. AIR 
1981 Delhi 67 (Mar). 
' (1970) L. P. A. No. 195 of 1966, DJ- 21-5- 
1970 (Punj) — Revers. AIR 1981 
SC 1401 A (Jal). 
AIR. 1972 Punj 59 — Diss. AIR 1981 
Mad 42 (Feb). 


1972 Tax LR 682 (Punj) — Over, AIR 1981 
SC 102 A (Jan). 

(1972) Civil Writ Petn. No. 1034 of 1972, 
D/- 30-3-1972 (Punj) Revers. dei 
1981 SC 1540 (Aug). 

(1973) 75 Pun LR (D) 88 — Diss. AIR 
1981 Rag 157 (Jul). 


a 


Diss. : Dissenied from in; Over.: Overruled in; Reyers.: Reversed in; 


1973 Pun LJ 760 — Held not good law ip 
view of AIR 1975 SC 1869. AIR 198p 
Punj 77 (Mar). ~ 

(1973) Civil Revn. No. 910 of 1972, DJ- 8-3- 
1973 (Punj) (Tulsi Dass v. 
— Over. AIR 1981 Punj 153 (May). 


(1973) Cri Appeal No. 396 of 1972, Dy/- 
21-11-1973 (Punj) — Revers. AIR 1981 
SC 1007 (May). 

1974 Pun LJ 281 Held not good law ip 
view of AIR 1975 SC 1869. AIR 1981 
Punj 77 (Mar). 

1974 SLWR 379 (Punj) — Over. 
Punj 117 A (NOC) GB) (Jul). 


AIR 1975 Punj 22 — Held impliedly Oyer- 
ruled by AIR 1980 SC 591. AIR 1981 
Punj 66 (Mar). 

AIR 1975 Punj 316 
Punj 368 (FB) (Nov). 

1975 Pun LJ 8 (DB) 
Punj 313 A (FB) (Oct). 

(1975) Cri. App. No. 1044 of 1974, DJ- 2-4- 
1975 (Punj) Revers. AIR 198% 
SC 1021 C (May). 

(1975) Cri. App. No. 166 of 1975, DJ- 22-7- 
1975 (Punj) Revers. AIR 1981 
SC 697 A, B (Mar). 

AIR 1976 Punj & Har 27 Pt. O — Over. 
AIR 1981 Punj.380 (ec). 

1976 Pun LJ 317 (Punj) — Over. AIR 1981 
Punj 204 A (Jul): 

1976 Pun LJ 334 — Held not good law in 
view of AIR 1975 SC 1869. AIR 1981 
Punj 77 (Mar). 

(1976) C. W. P. No. 506 of 1976, D/- 26-3- 
1976 (Punj) Revers. AIR 198k 
SC 70 A, B (Jan). 7 

AIR 1977 Punj 114:1977 Pun LJ 88 — 
Over. AIR 1981 Punj 8 ŒB) Jan). ` 

AIR 1977 Punj 373 Over. AIR 198% 
SC 1143 A Qan). 

1977 Punj LJ 388 — Held not correct law. 
AIR 1981 Punj 119 (NOC) (Jul). | 


(1977) F. A. O. No. 48 of 1971, 


AIR 1981 


Over. AIR 198t 


Over. 


a mnn 


AIR 1981 


merearis 


Seemann 


D/- 25-8- 


1977 (Punj) — Revers. AIR 1984 
Punj 60 (Feb). 

(1977) F. A. O. No. 361 of 1971, DJ- 9-9- 
1977 (Punj) — Revers. AIR 198% 
Punj 53 A, B (Feb). 

AIR 1978 Punj 145:80 Pun LR 256 — 


Over. AIR 1981 Punj 269 (FB) (Sep). 


Shiv Dutt} 


mt” 
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(1978) 2 Serv LR 122 (Punj) — Over. AIR 
1981 Punj 64 A (NOC) (FB) (Apr). 


(1978) 80 Pun LR 29 — Over. AIR 1981 
Punj 368 (FB) (Now. ` 
(1978) 80 Pin LR 622 — Over. ‘AIR 1981 


Punj 368 (FB) (Nov). 

(1978) C. W. P. No. 1115 of 1972, D/- 20-2- 
1978 (Punj) — Revers. AIR 1981 
Punj 117 A, B (NOC) (FB) (Jul). 

AIR 1979 Punj 179 (Pt. A) — Diss, ‘AIR 
1981 Delhi 301 B’ (Oct). 

AIR 1979 Punj 229:1979 Pun ‘LJ 332 — 
Over. AIR 1981 Punj 279 (FB) (Sep). 

AIR 1979 Punj & Har 248 (Pt. A) — 
AIR 1981 Punj 391 (Dec). 

1979 Pun LJ 535 — Over. 
Punj 269 (FB) (Sep). 

(1979) Hindu LR 128 (Punj) — Diss. -AIR 
1981 Him Pra 47 (Jun). 

{1979} Cri. App. No, 1203 of 1977, D/- 6-9- 
1979 (Punj) — Over. AIR 1981 (Punj) 
54 B (NOC) (FB) (Apr). 


AIR 1981 


Revers. . 


(1979) Cr. O. (C) 30-Crl. of 1979, D/- 18-10- 
1979 (Punj) (DB) — Over. AIR 1981 
Punj 361 A (FB) (Nov). i 

AIR 1980: Punj & Hay 196 — Over.’ AIR 
1981 Punj 376 (FB) (Dec). 

AIR 1980 Punj 317 — Over. 
Pun} 269 (FB) (Sep.) © 


AR 198i 


1980 Cur LJ 23 (Punj) — Revers. ARR 1981 


SC 1647 (Sep). 
(1980) 1 Rent CR 687 (Punj) — Dis. AIR 
1981 Ker 24 B (Feb). 


(1980) 1 Serv LR 352 (Punj) — Ova. AIR 
1981 Punj 117 B (NOC) (FB) (Jul): 
(1980) Cri.. A. No. 909 of 1979, D/- 7-8-1980 

(Punj) — Revers. AIR 1981 SC 2037 


(Dec). 
(1980) C. W. P. No. 2665 of 1980, D/- 16-10- 
1980 (Punj) — Revers. AIR 1981 
Punj 292 (Sep). 
AIR 1981 Punj 92 — 
Punj 230 A (Aug). 


Reyers. AIR 1981 
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AIR Othar Journals 


1FBI L R (1980) 2 
Punj & Har 488 
r 8FB1980 Pun L J 854 
1880 Rey L R 5032 
EL B (1981) 1 
P&Hi7 
24 1881 Revi RS 
28 61980 Pan L J 651 
1881 Rev L R 88 
1980 Land L R 491 
20 IL R(198l) 2 
Panj & Har 871 
s4FBige0 Pun L 4 603 
1980 Rev L R 45 
IL BR (1981) 1 
P&H 81 


1881 Cur L J (Civ) ) 
1981 Land L R 117. 


88 Pun L R 168 


51 1980 Rev L R 647 

- 68 1081 Our (Gi A 

a vil) áá 
(1981) a Dae 


LB 
IGLB (1981) 1 
Punj & Har 616 
1981 AQJ 448 
57 1980 Pon L J 422 
1980 Rev L R 556 
80 (10980) 82 Pun 


LR 620 
1980 A O J 458 
IL R (1881) 1 
Punj & Har 892 
51 Com Oas 480 
84 1981 Rev L R 22 


(1981) 88 Pun L8 18 


1880 Pun G J 831 
86 1980 Land LR 886 
ILR ae 3 


H 23 


P & 
1981 Recent Laws 1 


78 (1982) 88 Pun 
LR 104 
74 1080 Land L R 889 
198l Rey LBS 
1880 Pun L J 833 
77 1880 Pun L J 680 
1980 Land L R 844 
1980 Rev D R 704 


(1981) 88 Pun LR 78 


19 TUR (1981) 1 
Punj & Har 492 


87 98PonLR 144 
I LR (1081) 2 
P & H 168 


g4 (1981) 1 Rent 


R 
98 ILR(1981)1 
Punj & Har 489 
. 1Q1FBIL B E 1 
Punj & Har 393 
J 1981 Rev LR 314 
107FB1880 Pan L J 589 
1980 Rev L R 682 
1950 Land L R 518 
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ATR Other Journals | AIR Other Journals | AIR Other Journals. 
107F Beon(1880) 8 Serv 194con(1981) 88 Pan 297%00n(1981) 8 Rent 
L R 347 L R 883 LR 8l 
88 Pun L R 4388- 196 1981 Pun L J 181 (1981) 88 Pun 
110 ILR(1881) 2 1981 Land L R 197 L R571 
. - P&H19 1981 Rev L R 308 (1881) 2 Ren OJ 778 
118 (1881) 88 Pun I L B (1981) 3 299 1981 Land LR 881 
i LR 110 Punjill {801 (1881) 1 Rent 
114 83 Pun LER S81 198 1981 AOJ 826 L R704 
117 104 1981 Punj L J 939 1981 Rev LR 810 
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1981 Hindu L R 18 88 Pun L R 473 LR 440 
1981 Mat L R 18286 |3211 1981 Pun L J 174 (1881) 2 Ren O R 28- 
135 we 188! Land L R 869 (805 1981 Blade 
130F8 IL R (1881) 1 212 1981 Hindu LR 431 E 845 
Punj & Har 259 1981 Marrisge ILR n 2 
148 ILR (1931) 2 L J 287 P&H4 
Punj & Har 188 |3218FB1981 Land L R 285 {809 (1981) 88 Pun 
146 1991 Pun L J 150 1981 Pun L J 189 L R #88- 
1981 Rev L R 123 (1981) 83 Pun 1881 Gur L J 
150 PAN l Ren LR 391 L R 885 (Qivil) 220 
- (1981) L Rent ` IL R (1981) 2 (1981) 1 Rent 
L R 291 Punj & Hary 49 L B 678 
(1981) 8 Ren OJ 472 a) ape er a eve Ren 0 J 847> 
158 (1981) 1 Ren OR 217 1981 Rev 8 L R (1881) 2 
E l a, = 1981 Land LR 888 P&H 854 
L R 209 88 Pun L R 487 3818F B1981 Pun L J 259 — 
ILR (1981) g 226 (1981) 88 Pun 1981. Our L J 
Punj 122 . GD RB9 (Civil) 837 
(1981) 8 Ren OJ 88l 228 (1981) 88 Pun 88 Pun L R 492 
L R 247 I L R (1981) 2 
155 (1981) 1 Ren OR 301 
1981) 1 Rent 1981 Cur L J P & H 185 
GR (Giv) 187 f840 (1881) 88 Pun : 
O71 hg O E 1981 Land L R 578 
187 1981 Hindu LR 819 sh 348 1981 RevL R 349 `i 
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161 1981 Hindu LR 45 |281 1981 Land LR 388 (1981) 3 Rent 
1981 Marriage 1981 Rev L R 880 L R 535 
L J 280 1981 Pun L J818 {354 (1981) 83 se ii 


188 
194 


1881 Mat L R 288 
(1983) 88 Pun LR 84 
(1881) 88 Pun LR 4$ 
ren 1 Rent OJ 44 
(1981 1 Ren 
C R 408 (2) 

1981 Punj L J 24 
98 Pun L R 281 
IL B (1982) 1 

Punj & Hary 601 
(1981) 88 Pun 


B 92 

(1981) 88 Pun ” 
LR 676 
(1981) 1 Ren O R 499 
(1981) 1 Rea O R 489 
(1981) 88 Pun LR 29 
1981) 88 Pan LR 88 
1981 Hindu LR 144 

1981 Marriage 


LJ 
I L R (1981) 2 
Fanj & Hary 1 
88 Pun L R 800 
1981 Land L R 814 
1881 Oar L J 
(Gly) 129 
(1981) 1 Ren © R 421 
(1981) 1 Rent LR 418 
1881 Gar L J 
(Civ) 887 


158 


387 
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Punjab & Haryana High Court 


oe 


AIR 1981 PUNJAB AND HARYANA bi 
FULL BENCH 


S5. 8. SANDHAWALIA, C. J. 
‘RAJENDRA NATH MITTAL AND 


GOKAL CHAND MITAL, JJ, 
(and Final Order by G. €C. MITAL, J) 


Raj Kumar and another, Appellants v.. 


Amar Singh and others, Respondents, 


Second Appeal No. 1572 of 1979, decid- 
ed by Full Bench on 22-4-1980, and finally 


decided by single Judge on 7-8-1980, 


(A) Civil P. C. (5 of 1908), Order 7, 
R. 11 (c)— Not applicable to memo of 
appeal, 

Per Full Bench :— Sub-rule (c} of rule 
11 of O. 7, Civil P. C., is not attracted 
in the case of the memoranda of appeal. 
AIR 1914 Bom 249: AIR 1954 Bom 43; 


AIR 1939 Pat 83; AIR 1939 Pat 137; AIR 


1939 Pat 432; AIR 1941 Pat 108: AIR 1957 
Pat 111; AIR 1930 Oudh 104; AIR 1935 
Oudh 119; AIR 1937 Oudh 414: ATR 1970 
Tripura 26 Dissented from. (1978) 80 
Pun LR 681 held not conflicting with 
(1977) 79 Pun LR 130, AIR 1915 Mad 
426 (2); AIR 1938 Mad 316; AIR 1951 
All 64 (FB); ATR 1951 Pepsu 54: AIR 
1977 J & K 11; AIR 1941 Pesh 69; AIR 
1960 Him Pra 1; AIR 1930 Nag 224. AIR 
1954 Ajmer 15; AIR 1927 Lah 884; AIR 
1947 Lah 210:ILR (1970) 2 Punj & Har 
127, ATR 1975 Punj 373; (1978) 80 Pun 
LR 681 Relied on, . (Para 15) 


_ (B) Precedents — Stare decisis — 
Consistent judicial opinion — Not to be 
upset — Exceptions, — . 
 IX/JX/EA51/80/CWM co 4 

- 1981. P, & Bil I ei 


Per Full Bench : A view long held in 
the jurisdiction is not to be upset except 
on the patent grounds that the same is 
either palpably wrong or is of a kind 
that following it would be perpetuating 
an error and resul in public mischief, 
(1910) 5 Ind Cas 309 (Cal); AIR 1931 Pat 
241 (FB); AIR 1964 Mad 448; AIR 1974 
SC 2009 Rel. on. (Para 11) 

(C) Civil P. C. (5 of 1908), Section 148 
and Order 41, Rule 3 — Deficit court-fee 
on memo of appeal — _ Discretionary 


_ jurisdiction of appellate Court to grant 


time to make up deficiency. 


Per G. C. Mital, J:— It is true that 
under Order 41, Rule 3, the appellate 
Court is not bound to allow the appel- 
lants an opportunity to make up the de- 
ficiency in Court-feẹ But Order 41, 
Rule 3 of the Code, in no way, whittles 
down the exercise of discretion of the 
appellate Court under Section 149, where- 
under an opportunity can be ‘granted to 
the appellants to make up the deficiency 
in Court-fee, (Para 21) 

In the present case, the Court-fees Act 
was being amended from time to time. 
In the trial Court when Court-fee of 
Rs. 30/- was required, a Court-fee of 
Rs. 100/- was paid and in appeal when- 
Court~fee of Rs, 30/- was required, Court-. 
fee of Rs, 25/- was . paid. When the 
appeal was presented before the first ap- 
pellate Court, the office did not raise any 
objection about the Court-fee being de- 
ficient nor did the Judge point out about 
it to the appellants when the appeal 
came up for preliminary hearing before 
him. On the final date of hearing, the 


counsel for the respondents raised the: 


objection which prevailed with.the Judge,- 


tm 


2 P.&H, 


Held that this was a fit case for per- 
mi the a to make up the 


deficiency of Rs, 5/- in the Court-fee and sub-section 


the Judge would have been well advised 
in doing so, (Para 22) 

‘When such matter escaped the notica 
of the office and that of the Judge, 
that by itself would be sufficient to con- 
- done the delay and allow time to tha 
party to make up the deficiency in Court- 
fee. Furthermore mistake of the counsel 
would. not be taken as the mistake of the 
party and the Court should exercise dis- 
cretion to relieve the party of the ex- 


` ATR 1974 SC 650 For (Para 22) 
Cases Referred : Chronological Paras 
(1978) 80 Pun LR 681 2, 9, 16, 20, 27 
AIR 1977 J & K 11 ` 8 
(1977) 79 Pun LR 130 4, 16, 20, 21 


AIR 1975 Punj 373:Y7 Pon LR 186 9 
1974 SC 650 22 
1974 SC 2009 ae 14 
1971 Punj 4619 1972 Pun LJ p PA 
(1970) 2 Pun] & Har 127. 9, 16 
1970 Tripura 26 ` 
1964 Mad 448 
1960 Him Pra ł. 
1957 Pat 111 
1957 Raj 367 
1954 Ajmer 15 
1954 Bom 43 
1951 All 64: 1950 AN LT 802 (FB) 


1951 Pepsu 54 

1947 Lah 210 

1941 Pat 108 

1941 Pesh 69. 

1939 Pat 83 - 

1939 Pat 137. 

1939 Pat 432 

1938 Mad 316 

1937 Oudh 414 

1935 Oudh 119 ` 

1931 Pat 241 (FB}- 

1930 Nag 224 

1930 Oudh 104 - 

1927 Lah 884 

AIR 1915 Mad 426 (2). 

` ATR 1914 Bom 249 6, 
. (1910) 5 Ind Cas 309: 11 Cat LJ 106 


P. C. Mehta with Hari Khanna and 


ra 
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ee 


pl 
bo 


S. S. SANDHAWALIA, C. J. (Judgment 
D/- 22-4-1980 by Full Bench) :— Whether 
sub-rule (c) of Rule 11 of Order 7 of the 
Code of Civil Procedure 1908 applies 


Raj Kumar v, Amar Singh (FB) — 


mutatis mutandis to the memoranda of 


in essence has necessitated this reference 
to a Full Bench, 


2. It is manifest that the issue afore<« 
said is pristinely legal and any detailed 
reference to the facts, therefore, would 
be hardly relevant the more so in view 
of the fact that we are inclined only to 
decide the question of law leaving the 
determination on merits to- the learned 
single Judge. It, therefore, suffices to 


notica that the sult preferred by tha 


plaintiff-appellants was a usual declara- 


A.L R, 


Ş 


fered deed was without gN and . 


ary 28, 1978, The appeal against the sama 
was instituted on April 18, 1978, and re- 
lying on certain amendments made 
the Stafe of in the Court-fees 
Act the respondents took up the objec- 
tion before the appellate Court that the 
memorandum of appeal should have been 


‘stamped with Rs, 30/- whereas in fact 


only a court-fee of Rs, 25/- had been af- 
fixed, This position being not in any 
serious dispute the plaintiff-appellante 
prayed for being allowed to make up ths 
deficiency in the court-fee but were op- 
posed with the objection that the limita- 
tion for filing the appeal having expired 
they could not now be allowed to do so, 
Reliance on behalf of the respondents 
was placed on Smt, Amar Kaur v. Iqbal 
Singh 1971 Pun LJ 49: (AIR 1971 r 
461) and Jabar Singh v Shadi, (1978) 80 
Pun LR 681, 


3. ‘The appellate Court held on facta . 


that no ground for the exercise of disa 
cretion. under Section 149 of the Civil 
Procedure Code to allow the appellants to 
make up the deficiency in the court-fea 
had been made out. However, a further 
finding was arrived at | 
at the root of the controversy) that O. 7, 
Rule 11 (c) of the Civil Procedure Code 


had no application to appeals and, there- 


fore, the appellate Court was not bound 
to call upon the plaintiff-appellants to 


by . 


(which now lies . 


make up the deficiency in the court-fee ° 


and could straightway reject an appeal 
if the memorandum thereof did not bear 
the court-fee prescribed by law. It is this 
view on which there appears to be a 
wide ranging divergence of judicial opin= 


1981 


fon and, therefore, it calls for careful 
consideration, 


v .4. However, before adverting to the 


core of the aforesaid issue it is perhaps 
apt to dispose of a matter on which there 


appears to be virtual unanimity, Learned. 


counsel for the parties were agreed that 
Section 149 of the Code was undoubtedly 
attracted to the situation and the appel- 
late Court, therefore, had the discretion 
at any stage to allow the appellants to 
make up the deficiency. If this discre- 
tion were to be exercised in favour of 
the appellants, the inevitable effect 
would be that the court-fee on the 
memorandum of appeal would be deemed 
to have been paid as if in the first in- 
stance in view of the provisions of Sec- 


“tion 149. So far there indeed appears to 


_ order 


“sy 


~ 


be no dispute and the counsel were 
agreed that it would be for the learned 
single Judge to determine whether tha 
first appellate Court had in fact exercis- 
ed the discretion under Section 149 cor- 
rectly and if not he may himself do so 


‘fn favour of the plaintiff-~appellants, On 


this aspect under Section 149 of the Code, 
therefore, nothing more need be said be- 
cause neither on principle nor on prece- 

conflict meriting 


fully covered by 

Judgment of this Court in Gurdial Singh 

v. Massa Singh, (1977) 79 Pun LR 130, 

Therein it was held in the reference 
(the reasoning whereof was adopt- 

ed by the Division Bench) as follows s-e 


“In the ultimate analysis, therefore, if 


ly EO Nag ihe igen 
a a a A eT to 
suits in the original trials. Applying the 


ratio of the decisions cited above, it is 
evident that unless the Court ‘comés: to 
the finding that the litigant was acting 
mala fide or with contumacy, the appel- 
lant would be entitled fo fhe benefit of 
Section 149 and discretion should be ex- 
ercised in his favour by allowing him to 
make up the deficiency in the court-fea," 


5. One may now advert to the basic 


issue whether Order 7. Rule 11 (c) of the 


Code is equally applicable fo the memo- 
randa of appeals with the necessary r€- 
sult that the appellate Court also musi 
require the appellants fo make up the 
deficient stamp within a fixed time and 
only on his failure todoso i could pro- 
ceed to reject the appeal on that score. 
"To appreciate this controversy which evi- 
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dently is a tangled one the relevant parts 
of the Code may first be set down :— 


“S. 107 (1) Subject ri such conditions 
and limitations as may be prescribed, an 
appellate Court shall have power — 

(a) to (d) . 

(2) Subject as aforesaid, the appellate 
Court shall have the same powers and 
shall perform as nearly as may be the ` 
same duties as arə conferred and impos- 
ed by this Code on Courts of original 
jurisdiction in respect of suits instituted 
therein.” 

ORDER 7, RULE I f 

Rejection of Plaint: The plaint shall 
be rejected in the following cases :— 

(a) where it does not disclose a cause 
of action; 

(bo) where the relief claimed is under- 
valued, and the plaintiff, on being re- 
quired by the Court to correct the valua- 
tion within a time to be fixed by the 
Court, fails to-do so} 

(c) where the relief claimed is pro- 
perly valued but the plaint is written 


ppears from the 
statement in the plaint to be barred by 
any law. 
Provided 7 a s 
" L] en 

NESARA T ETE ee 
lighted that on the basic issue before us 
there appears to be such sharp and long- 
standing divergence of judicial - opinion 
since the very enforcement of the Code 
extending over well-nigh seventy years 
ae if appears to me patently wasteful 

to re-examine the issue on principle, It 
fs indeed not my intention to add yet 
further fo the farge mass of conflicting 
fudicial literature on the point. It would, 
therefore, suffice fo notice broadly the 
two lines of divergent opinion which 
seem to be running parallel to each other 
without hope of a meeting point over the 
last three score years and ten. Though 
the seeds of the controversy appeared to 
go back much earlier to fhe provisions 
of the previous Code of Civil Procedure 
it appears fo me adequate to notice the 
elash of judicial opinion after the en- 
forcement of the present Code in 1908. 


6. The earliest Judgment which calls 
for notice is the Division Bench of the 
Bombay High Court in Achut Ram- 
chandra Pai v. Nagappa Bab Balgaya. 


(d) where the suit a 


` 1938 Mad 316 
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AIR 1914 Bom 249, categorically taking ` 
the view that the memorandum of appeal 
stands on the same footing as a plaint 
and the provisions of O. 7, R. 11 (a 
of the Code would be equally appli- 
cable to it by virtue of Section 107 (2) 
thereof, However, hardly a year later the 
Division Bench of the Madras High Court 
in Narayana Rao v. Seshamma, AIR 1915 
Mad 426 (2) seriously doubted the cor- 
rectness of this judgment (however, 
without elaborating the point) and took 
a contrary view. Thereafter the stream 


of precedents in the Madras High Court . 


remained consistent though it was only 
in a later Division Bench judgment in 
Sitharamayya v. Ivaturi Ramayya, AIR 
that Varadachariar, J., 
speaking for the Bench spelt out the de- 
tailed grounds for taking a different view 
from the Bombay High Court in holding 
unreservedly that Order 7. Rule 11 (ec), 
Civil Procedure Code, has no application 
to the memoranda of appeals. 


7. In lme with the conflict above 
noticed, judicial opinion in other High 
Courts has thereafter ranged itself in 
‘two distinct and different channels 
(agreeing either with the Bombay or the 
Madras view)— one holding that O. FV, 
Rule 11 (c) was equally attracted to the 
appellate forum whilst the other holding 
diametrically to the contrary. This con- 


troversy seems to have | continued with- . 


out any: hope of resolution and it was 
stated before us at the bar jointly by 
the learned counsel for the parties that 
as yet no judgment of the final Court 
setting the same at rest’ has been render- 
ed. In this situation it appears fo me a 
plain exercise in futility to now begin 
examining. the matter on first principles 
as if it was res integra or to start dis- 
tinguishing the reasoning of the myriad 
' of authorities rendered by different High 
Courts. Sufficient it is to notice that the 
High Court of Bombay in Achut Ram- 
: chandra Pai v. Nagappa Bab Balgaya, 
AIR 1914 Bom 249; Phaltan Bank v, 
Baburao Appajirao, AIR 1954 Bom 43; 
the High Court of Patna in Ramsawari 
' Kuer v, Motiraj Kuer, ATR 1939 Pat 83; 
Sarjug Prasad Sahu v. Surendrapat 
Tewari, AIR 1939 Pat 137, Ramgati Singh 
v. Shitab Singh, ATR 1939 Pat 432; Gaja- 
. dhar Bhagat v. Moti Chand Bhagat, ATR 
1941 Pat 108; Mahabir Ram v. Kapildeo 


Pathak, AIR 1957 Pat 111; Chief Court . 


_ of Oudh in Deoraj v. Kun} Behari; AIR 
1930 Oudh 104; Har Prasad v. Kapur- 


thala Estate, ATR 1935 Oudh 119; Husain | 


Ali Khan v, Ambika Prasad, - ATR .1939 ` 
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Oudh 414; and the Court of Judicial 
Commissioner in Hem Chandra rey Vs 
Smt. Jyoti Bala Chakraborty, AIR 1970 


Tripura 26 are all of the view: that O. g, ¥ 


Rule 11 (c) applies in terms to the memo- 
randa of appeals by virtue of Sec, 107 (2) 


‘of the Code, 


& Sharply ranged on the other side 
are the High Court of Madras in Nara- 
yana Rao v. Seshamma, AIR 1915 Mad 
426 (2); Pamidimkukkala Sitharamayya 
v. Ivaturi Ramayya, AIR 1938 Mad 316; 
High Court of Allahabad in S. Wajid Ali 
v. Isar Bano, AIR 1951 All 64 (FB); High 
Court of Pepsu in Ram Murti v. Bank of 
Patiala, AIR 1951 Pepsu 54; High Court 
of Rajasthan in Amarsingh v. Chaturbhu] 
AIR 1957 Raj 367; High Court of Jammu 


& Kashmir in Collector, Land Acquisi- > 


tion v. Dina Nath Mahajan, AIR 1977 
J&K 11: and the Courts of the Judicial 
Commissioners in Mukarram Khan Kazi 
Abdul Wabab Khan v. S. Hardit Singh, 
AIR 1941 Pesh 69; Judicial Commis- 
sioner’s Court in Union of India v. San- 
sar Chand, AIR 1960 Him Pra 1; Judicial 
Commissioners Court in Atmaram V 


Singhai Kasturchand, AIR 1930 Nag 224. 


and Judicial Commissioners Court in 
Pushkar Narain v. Chand Beharilal 
Ghisulal, AIR 1954 Ajmer 15 all taking 
the view that Order 7, Rule 11 (c) of the 
Civil Procedure Code is confined to 
plaints in a suit and is not applicable to 
the appellate forum. 


8. However, so far as this. jurisdiction 


. is concerned it appears that there has 


been a clear and unbroken line of prece- 
dents both in the predecessor High Court 


of Lahore and this High Court consista 


ently taking. the view that Order 7, R. 11 
(c) of the Code is not applicable to the 
memoranda of appeals. As was noticed 
earlier, the controversy travels. even far 
beyond the enforcement of the present 
Code of Civil Procedure but it would be 
unnecessary to notice the authorities with 
regard to the corresponding sections of 
the earlier Code in the Chief Court of 


- Lahore, It would be apt to confine one- 


self to the provisions of the present Code, 
Herein a learned single Judge way back 
in Gursaran Das v. District Board, Jul- 
lundur, AIR 1927 Lah 884 dissented from 


. the Bombay view in Achut Ramchandra 
(supra) 4 


Pai’s case (AIR 1914 Bom 249) 
and tlearly expressed his preference for 
the view taken by the Madras High Court 
and other High Courts following the 
same, However, the more elaborate ex- 


“pression of opinion on this point is that 


wi! 


of the Division Bench in Balwant’ Singh ~ 


„$. 1881. Raj. Kumar v. 


OV. Jagjit Singh, AIR .1947 Lah. 210. With- | 
. in this High Court also the view. has been 
a consistent and .the Division Bench in Ajey 
_ Textile v. The British India Corporation, 
. ILR (1970) 2 Punj and Har 127 after 
some discussion of the earlier judgments 
and principle concluded as follows :— 


“The latest judgment of the Madras 
High Court taking the same view is of 
_ Varadachariar and Pandrang Row, JJ., 
in Sitharamayya v. Ivaturi Ramayya, 
AIR 1938 Mad 316. The learned Judges 


of the Madras High Court also after con- | 


, Sidering a large number of previous cases 
came to the conclusion that the provi- 
, sions of Order 7, Rule 11 (c) of the Code 
of Civil Procedure do not apply to ap-` 
. peals and that the appellate Court is en- 
titled to reject an appeal if the fuli 
court-fee has not been paid without call- 
~ ing upon the appellant to pay the defi- 
cient court-fee, because in so far as the 
memorandum of appeal was concerned, 
express provision has been made in O. 41, 
Rule 3 for its rejection on: the grounds 
stated in that rule. After hearing tha 
learned counsel for the parties at length 
and after careful consideration of the 
matter we are inclined to agree with the 
view taken by the Division Bench of the 
Madras High Court in Sitharamayya’s 
“case (supra). The provisions of Sec, 107 
(2) have been expressly made subject to 
_ such conditions and limitations ‘as may 
be prescribed’, In Section 2 (16) ‘pre« 
scribed’ is stated to mean ‘prescribed by 
rules’, Whereas specific provision has been 
‘made in Rule 11 of Order 7 relating to | 
_ plaints, .no corresponding provision has 
been made to that effect in Order 41 of 
the Code whieh contains the entire rel- 
evant procedure relating to appeals, 
Agreeing with the reasoning on which 
the judgment of the Division Bench of 
the Lahore High Court was based, we 
` do not appear to be bound to allow the 
appellants an opportunity to make up the 
deficiency in court-fee after the expiry 
` of the period of limitation for preferring 
` the appeal particularly in a case whera 
there is no dispute about the quantum of 
-the court-fee payable, but the appellants 
have knowingly and deliberately paid 
deficient court-fee on the solitary ground 
that they were not possessed of sufficient 
funds to pay the requisite court-fee with- 
in the period of limitation. Since the peti- 
tion of appeal did not bear the requisite 
: court-fee, no proper appeal has in fact 
‘ been filed in this case.” 


_ The aforesaid view has then been follow» 


ed in a single Bench judgment in J abar 
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Singh v. Shadi, (1975) 77 Pun LR 186: 
(AIR 1975 Punj 373) which. has been up- 
held by the Letters Patent Bench in 
Jabar Singh v, Shadi, (1978) 80 Pun LR 
681. 


10. It calls for pointed notice that the 
Yearned counsel for the appellants frank- 
ly conceded that he could cite no judg- 
ment whatsoever: either of the Chief 
Court of Punjab or of Lahore High Court 
or of this High Court taking a contrary 
view in their favour, 


11. It would be evident from the 
above that in the predecessor High Court 
of Lahore as also within the jurisdiction 
of this High Court, judicial opinion has 

so far been unanimous without a hint of 
dissent on the point that Order 7, R. 11, 
Civil Procedure Code, is not applicable 
to the memoranda of appeals, The line 
of reasoning has held unbroken sway 
ever since the enforcement of the Civil 
P. C, for well-nigh 72 years. Now apart 
from other things, on the principle of 


- stare decisis we see no reason whatsoever 


to induct any note of dissent in the 
law which fortunately within this juris- 
diction has remained settled. As has al- 


. ready been noticed it is not as if there 


is any unanimity of view in the other 
High Courts on the point and indeed as 
at present advised the weight of auth- 
ority seems to be tilted on the side of 
the view we are inclined to take, It is 
well settled that a view long held in the 
jurisdiction is not to be upset except on 
the patent grounds that the same is 
either palpably wrong or is of a kind 
that following it would be perpetuating 
an error and resulting in public mischief | 
That is indeed far from being the case 
here and, therefore, on well-settled prin- 
ciple we are inclined to conform to the 
longstanding opinion within this Court 
itself as also in the predecessor Court of 
Lahore. 


12. -Now the doctrine of stare decisis 
is too well known to either call for any 
great elaboration on principle or to seek 
gu of any multiplicity of authority, 
It would suffice to recall that even with 
regard to a line of precedents only 20 
years old, Mookerjee, J., speaking for the 
Division Bench in Kedar Nath Hazra v. 
Maharajah Manindra Chandra Nandi, 
(1910) 5 Ind Cas 309 (310) ia ba as 
follows :-—~ 


“If the matter had been res integra, we | 
might perhaps have accepted the view 


urged on behalf of the appellant. But 


when. we remember that the first of these 


+ 


6 P.&H. 


cases to which we have referred was de- 
cided in 1891 and has since then been 
uniformly followed in this Court in 
numerous cases, we feel that we ought 
-not to dissent from it at this distance of 
time, The Courts must always hesitate to 
overrule decisions which are not mani- 
_festly erroneous and mischievous which 
have stood for many years unchallenged 
and which from their nature may reason- 
_ably be supposed to have affected the 
conduct of a large portion of the commu- 
` nity in matters relating to rights of pro- 
perty.” o 

The aforesaid observations were quoted 
with approval by the Full Bench in Tri- 
beni Prasad Singh v. Ram 
Chaudhari, AIR 1931 Pat 241,. 


13. A Division Bench of the Madras. 


High Court highlighted another facet of 
- this rule in C. Varadarajulu Naidu v, 
Baby Ammal, AIR 1964 Mad 448, 

the following conclusions 


“The evil of unsettling consistent fudi- 
_ cial ‘would be much pa than 
the evil of laying down what is alleged 
to be bad law. The Full Bench decisions 
eno a ee na 
binding on unless they be so glaringly 
bad as not being in conformity with any 
‘statute or with any decision of a superior 
court like the Supreme Court”, 


14. Lastly, in this context the lament . 


of Khanna, J., about easily overruling 
earlier precedent: may be quoted from 


Maganlal Chhagganilal (P) Lid. v, Mn 


cipal Corpn. of Greater Bombay, 
1974 SC 2009: 

“So far as the question is’ concerned 
about the reversal of the previous view 
of this Court, such reversal should be 
resorted .to oniy in specified contin- 
gencies, H nay perham be lad dona d 
a broad proposition that a view which 
has been accepted for a long period of 
time should not be disturbed unless the 
Court can say positively that it was 
wrong or unreasonable or that it is pro- 
ductive of public hardship or inconveni- 
ence.” 

15. I am, therefore, of the view that 
not even one out of the many considera- 
tions which can 
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the referring order 
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tracted in the case of the memoranda of 
appeal, 


16. Before parting with this janik 3 


seems necessary to dispel the doubt that 
there is any conflict of view in the Divi-. 
sion Bench’ judgments of this Court in 
Gurdial Singh v. Massa Singh, (1977) 79 
Pun- LR 130 and Jabar Singh v. Shadi, 
(1978) 80 Pun LR 681. In Gurdial Singh's 
case (supra) the Division Bench had vir- 
tually adopted the exhaustive referring 


order and made it an integral part of 


the judgment with regard to the ques- 
tion posed before it, The question there- 
m was primarily and squarely with re- 
gard to the scope and applicability of - 
Sections 148 and 149 of the Civil Pro- 
cedure Code. An analysis of the judg- 
ment would show that in the reference 
order virtually the whole discussion was 
centred around the provisions of the said 
sections and the Judgments with regard 
thereto, However, it was noticed that the 
matter could also be examined from an- 
other angle and it was observed that a 
number of High Courts (as is evident 
from the earlier discussion here} were of 
the view that Order 7, Rule 11 (c) of 
the Civil Procedure Code was also appli- 
cable fo the memoranda of appeals. In 
if was noticed in 
categoric terms that the view of the 
Lahore High Court as also of the Allaha- 
bad and Madras High Courts was to the 
contrary. Because, the “was not 
directly in issue counsel did not cite af 
that stage the Division Bench Judgment 
of this Court in Ajey Textile’s case OLR 
(1970) 2 Punj & Har 127) (supra) and it 
was, therefore, observed that no decision 
of our own Court had been brought to 
notice. Since this issue was totally an 
ancillary one in Gurdial Singh’s case, all 
the authorities were not cited and, there- 
fore, the passin 

the weight of authority was in favour of 
applying Order 7, Rule 11 łc} to the ap- 
pellate forum does not appear to repre- 
sent the true position now. Tt was in 
that situation that it was observed im the 
reference order that if the Bombay and 
Patna views were to hold the field then 
the preliminary objection of allowing the 
deficiency of court-fee on the memoranda 


Zz of appeals to be made up would be whol- 


ly devoid of merit. It is obvious that site 


ting singly a view contrary to the Divi- 


sion Bench of the Lehore High Court 
could: not be taken and since the obser- 
vations were made in the order of refer- 
ence the same were only done to present 
the case fram all its angles for considera- 


g observation therein that . 
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tion by a larger Bench. Now a reference 
to the Division Bench judgment in Gur- 
dial Singh’s case would show that it did 
not at all advert to the question of the 
applicability or otherwise of. Order 7, 
Rule 11 {c) to the memoranda of ap- 
peals, There is indeed not a word of re- 
ference to it either expressly or impli- 
citly, The Bench confined itself exclu- 
sively to Section 149 of the Civil Proce- 
dure Code and overruled the earlier sin- 
gle Bench judgments of the Lahore High 
Court and of our own Court on this 
point, That bine so, It would be more 
than manifest that there is no conflict 
or divergence of opinion in the observa- 
tions made in the Division Bench judg- 
ment of Gurdial Singh’s case and that of 
‘the Division Bench judgment in Jabal 
Singh’s case (supra), 


17. In the light of the answer to the 
question of law rendered in paragraph 15 
above, the case should now go back to 
the learned single Judge for decision on 
merits, There will be no order as to costs, 


RAJENDRA NATH MITTAL, J.: I 
agree, . 
GOKAL CHAND MITAL, J.:-— I agree, 


G. C, MITAL, J. (Judgment D- 7-8- 
1980 by single Judge): 18 to 20. Tha 
plaintiffs are appellants before me, 
who filed a suit for declaration, on 
which Court-fee of Rupees 30/- was 
payable but, their counsel 
affixed Court-fee of Rupees 100/- and 
the trial Court dismissed the suit, The 
plaintiffs filed an appeal before the Dis- 
trict Judge and, on the memorandum of 
appeal, Court-fee of Rs, 25/~ was affixed 
instead of Rs, 30/-, At the time of hear- 
Ing, an objection was raised that the 
memorandum of appeal is deéficlently 
stamped and the appellate Court has no 
furisdiction to call upon the plaintiffs to 
pay the deficient Court-fee in view of 
the express provisions in Order 41, R. 3 
of the Code of Civil Procedure read with 
a Division Bench decision of this Court 
in Jabar Singh v, Shadi, (1978) 80 Pun 
LR 681, and that the mistake of the 
counsel would be the mistake of the 
party and for this, reliance was placed 
on Smt, Amar Kaur v, Iqbal Singh, 1971 
Pun LJ 49: (AIR 1971 Punj 461). The 
first appellate Court accented the preli- 
min objection of the respondents and 
it found that it was not a compelling 
ease for exercise of discretion under 
Section 149 of the Civil Procedure Code 
to. allow time to make up the deficiency 
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in Court-fee and, vide its order dated 
29th of December, 1978, dismissed the 
appeal as the same was short in Court- 
fee by Rs, 5/~, Against the decision of 
the first appellate Court, the plaintiffs 
came. up in second appeal to this Court, 
At the motion hearing, reliance was 
placed by the counsel for the appellants 
on a Division Bench judgment of this 
Court in Gurdial Singh v, Massa Singh, 
(1977) 79 Pun LR 130, and some doubt 
was created as if this decision was in 
conflict with Jabar Singh’s case (supra) 
and the matter was admitted to resolve 
conflict if any, The matter came up for 
consideration before a Full Bench of this 


ment dated 22nd April, 1980, has held 
that there isno conflict between the Divi- 
sion Bench judgments rendered in Gurdial 
Singh’s case (supra) and Jabar Singh’s 
case (supra). Now, the case has come 
up before me for final decision on merits, 


21. After hearing the learned counsel 
for the parties, I am of the view that it 
is a fit case for grant of time to the ap- 
pellants for making up the deficiency of 
Rs, 5/~ in Court-fee, It is true that 
under Order 41, Rule 3 of the Code of 
Civil Procedure, the appellate Court is 
not bound to allow the appellants an 
opportunity to make up the deficiency in 
Court-fee, But Order 41, Rule 3 of the 
Code, in no way, whittles down the ex- 
ercise of discretion of the appellate Courf 


‘under Section 149 of the Civil Procedure 


Code whereunder an o ty can bs 
granted to the appellants to make up tha 
deficiency in Court-fee and, for this 


Sealey reference may be made to Gur-!. 


dial Singh’ s case (supra) in which, an 
appeal was filed in this Court with defl- 
cient Court-fee, The High Court regis- 
try pointed out the mistake and the 
counsel for the appellant made up the 
deficiency although beyond the period of 
limitation. ‘When that appeal came up 
for consideration before the Court, the 
delay in making up the deficiency in 
Court-fee was condoned andit was ruled 
that it would be taken in law as if the 
appeal was properly instituted at the 
time of original filing of the same, Ths 
facts of Jabar Singh’s case (supra) are 
quite different from those in the present 
case, where it was found that the appel- 


-lant knowingly and deliberately paid 


deficient Court-fee in spite of the fact 
that he was told in the trial Court that 
it was deficient. l 

22. In the present case, the a 
fees Act was being amended from time to 
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time. In the trial Court, when Court- 
fee of Rs. 30/- was required, a.Court-fee 
of Rs. 100/- was paid and in appeal when 
Court-fee of Rs, 30/- was required, Court- 
fee of Rs. 25/- was paid. The matter of 
Court-fee is primarily between the State 


su plaintiffs 
have paid Rs.. 125/- as Court-fee in the 

al Court and the first appellate Court 
as against Rs. 60/- which was required to 
be paid. Moreover, when the appeal was 
presented before the first appellate 
Court, the office did not raise any objec- 
tion about the Court-fee being deficient 
nor did.the learned Additional District 
udge point out about it to the appel- 
ants when the appeal came up for pre- 
‘liminary hearing before him. On the 
final date of hearing, the counsel for the 
respondents raised the objection which 
prevailed with the learned Additional 


Dis .Judge. On these facts, it has- 


been ruled by the Supreme Court in 
Balbir Singh v. Bogh Singh, AIR 1974 
SC 650, when such matter escaped the 
notice of the office and that of the Ad- 
ditional District Judge, that that by 
itself would be sufficient to condone tha 
delay and allow time to the party to 


make up the deficiency in Court-fee. Tt. 


as also been repeatedly held by the 
upreme Court that mistake of the coun- 
sel would not be taken as the mistake 
of ‘the party and the Court should ex- 
ercise discretion to. relieve the party of 
he extreme result of dismissal of the 
appeal on that account by condoning the 
delay and, if necessary, on imposition of 
costs. Therefore, viewing the case from 
any angle, it is a fit case for permitting 
the appellants to make up the deficlency 
of Rs. 5/- in the Court-fee and the learn- 
ad Additional District Judge would have 
been well advised in doing so, . 


23. For the reasons recorded 
this appeal is allowed; the order of the 
learned Additional District Judge, His- 
sar, dated 29th December, 1978, is set 
aside and the case is sent back to him to 
restore the appeal to its original number 
and allow time to the  plaintiffs-appel- 
Iants to make up the deficiency in Court- 
fee and thereafter to decide the case on 
merits. The parties through their coun- 
sel are directed to appear before the Ad- 
Additional District Judge, Hissar, on the 
15th September, 1980. There will be no 


order as to- costs, 
Ce A _ Appeal allowed, 
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` PREM CHAND JAIN, HARBANS LAL 
AND M. M. PUNCHHI, JJ. = 
Smt. Ajit Kaur and others, Petitioners 
_v. The Punjab State and others, Respons 
dents, l i 
Ma Writ No. 3053 of 1979, DJ- 30-5- 
Punjab Land Reforms Act (10 of 1973),. 
Sections 11 (5) and (7), 8 and 7 (1) — 
Applicability — Land declared surplus 
prior to commencement of the 1973 Act 
and under the then existing law — 
before enforcement of 
the 1973 Act — Possession not given to 
Government — Surplus land devolves on 
heirs — Surplus area is to be. redeter- 
mined in the hands of the heirs, AIR 
1977 Punj & Har 114, Overruled, 


le area are deter- 
mined by the Collector under the Act of 
1973 and subsequent to such a decision 
the death of a landowner and the open- 


ing of succession in favour of his heirs - 
will have no effect on the surplus area © 


already determined; and where the sur 
plus area and the permissible area in 
the hands of a Iandowner were deter- 
mined under the Punjab Act 19 of 1953 
or the Pepsu Act 13 of 1955 and there- 
after the landowner died resulting in 
acquisition of the holding by his heirs, 
the protection to the heirs in the matter 
of determination of surplus area in their 
hands, as embodied in sub-section (5) of 
Section 11, will be fully available. 

(Para 14) 


Both sub-sections (5) and (7) of Sec- 
tion 11 can be worked harmoniously by 
interpreting sub-section (7) that this pro- 
vision. will be attracted only in cases 


where the surplus area is declared by the . 


Collector for the first time under the 
Act of 1973. Jf surplus. area in the 


z 
ee, oE 


wi 


-W 


bands of a landowner was declared under - 


the Punjab Law or the Pepsu Law, but 
the landowner dłed before the enforce- 
ment of the Act of 1973, the acquisition 
by heirs will be saved under sub-sec. (5) 


- and the surplus area will have to be re- 


determined in the hands of the heirs 


"Decided by Full Bench on order. of 
reference made by P, C. Jain Actp. 
_C. J. and Harbans Lal J., D/- 15-1-1980. 
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under the Punjab Act 19 of 1953 or the 
Pepsu Act 13 of © 1955 or even the Act 
of .1973,.as the case may be. However, 
once the surplus area was- determined 


by the Collector under the Act of 1973 


whether for the first time because no 
such order had been passed under the 
previous laws or after the death of the 
landowner subsequent to the order re- 
garding surplus area, the acquisition of 
land by the heirs will not be. saved 
under sub-section (5) and sub-section (7) 
will be fully attracted, AIR 1977 Punj & 
Har 114, Overruled, (Para 11, 14) 


Per M, M, Punchhi, J. (Concurring): 
Sub-section (7) of Section 11 of the 
Reforms Law would be attracted to all 
cases of surplus area declared under the 
Punjab Act 19 of 1953, the Pepsu Act 13 
of 1955 or the Reforms law, but it envi- 
sages that stage of determining by snap- 
ping or de-linking the ties of the land- 
owner by divesting him of the possession 
and title- under the orders of the Cole- 


‘etor of the surplus area so declared, The 


protection, available to heirs under sub- 
section (5) of Section 11, under either of 
the aforesaid three laws, would be avai- 
fable till the time the State Government 
divests the land-owner of his land under 
Section 8 of the Reforms law or causes 


.its utilisation under Section 11, prior to 
The for- 


the death of the land-owner. 

mat re-declaration or de-declaration £ 
the surplus area in the hands of the 
heirs after the death of the land-owner, 
whether at a time when the Punjab Act 
19 of 1953 or the Pepsu: Act 13 of 1955 
was applicable or thereafter when Re- 
forms law was applicable, would not be 
necessary and the protective legislation 
of sub-section (5) of Section 11 would - 
give a protective umbrella against the 
vesting of such area in the State Govern- 
ment or the utilisation thereof, Secs, 7 (1) 


and 11 (7) are operative in mutually ex- 


clusive fields inasmuch as the former 


applies at the declaratory stage and the. 


latter at the executory stage in order to 
de-link permanently the land-owner with 
his surplus area. AIR 1977 Punj & Har 
114, Overruled. (Para 34) 
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2 KB 481 Seaford Court’ Estates v. 

‘Asher 32 
ny Achhra Singh, for Petitioners; Rattan 


Pal Singh for Advocate General (Punjab), . 
for Respondents Nos, 1-3. : 
HARBANS LAL, J.:— The important 


question of law which falls for determina- 
tion by the Full Bench is as ‘to whether the 
land declared ‘surplus under the provisions: 
of the Punjab Security of Land Tenures’ 
Act, (hereinafter called bari Punjab Law), 
but yet not utilised nor in- possession of 
the Government at the time of the en- 
forcement of the Punjab Land Reforms 
Act, 1973, (hereinafter to be called the 
Act of 1973), was vested in the Govern-. 
ment for the purpose of its utilization: 
though on account of the death of the 
original landowner the entire land in- 
cluding the surplus land may have devo-' 
Ived upon the heirs and in consequence 
‘thereof the land in the share of each 
heir as a result of devolution by law 
may have been reduced so as to fall ae 
in the premissible limit, 


2, The necessity for the reference of 
this question to the Full Bench arose 
because the correctness of law as enun- 
ciated in the Secy, to Government, Pun- 
fab, Revenue Department v. Jagar Singh, 
1977 Pun LJ 88 : (AIR 1977 Punj & Har 
114) was doubted by the learned counsel 
for the writ petitioners and in the opi- 
nion of the Division Bench before whom 
the writ petition was argued in the first 
instance, it was a fit case for re-conside- 
ration of the said decision by a larger 
Bench. In order to appreciate the con- 
tentions on both sides in their proper 
perspective, it is appropriate to bear in, 
mind the legislative history of the land 
reforms in Punjab, 


3. After the enforcement of the Con- 
stitution of India in 1950, reform in ag- 
rarian economy in the country through 
proper legislation was given top priority. 
In line with the thinking throughout the 
bringing 
about land reforms, two laws were brou- 
ght on the statute book before the reor- 
ganisation of the States in 1956. In the 
erstwhile areas of Pepsu which were 
subsequently merged with Punjab, the 
Pepsu Tenancy and Agricultural Lands 
Act, 1955 (hereinafter to be referred to 
as the Pepsu’ Law) was enforced with 
effect from March 4, 1955 whereas in the 
erstwhile areas of Punjab, the Punjab 
Law, received the assent of the Presiden’ 
on -April 15, 1953, ‘A number, of amend- 
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ments were introduced from time to time 
jn- both the Laws, Though the merger of 
Punjab and Pepsu took place with ef- 
fect from November 1, 1956, yet till the 
enforcement of the Act of 1973, both 
these Laws held the field in their respe- 
ctive areas, The scheme of the land re- 
forms, as envisaged in both these laws, 
was substantially identical inasmuch as 
ceiling was fixed on land-holdings of 
landowners who were required to declare 
their entire land on a prescribed form, 
The authorities under each Act were pre- 
scribed to determine and declare tha 
holding of a landowner within the per- 
missible limit and to declare land in ex- 
cess of the same as surplus, The land- 
owner before this declaration and deter- 
mination was given the right to choose 
his. land out of his total holding as re- 
served area and was even given the right 


to get the tenants, if any, ejected from 


the said land to bring the. same under 
self-cultivation, ‘The tenants who were 


The surplus land so determined was in- 

tended to be utilised for the purpose of 

resettlement of ejected tenants or, in 

the alternative, for allotment to land- 
fess agricultural workers, 


"4. However, the surplus land was 
treated differently under both the Punjab 
and the Pepsu Laws so far as its owner- 
ship was concerned, According to tha 
Pepsu Law, under Section 32-E, tha 
surplus area of a landowner or a tenant 
which was not included within the per 
missible limit of the Iandowner, as the 
case may be, was to be deemed to have 
been acquired by the State Government? 
for a public purpose from the date the 
possession thereof was taken by or on 
behalf of the State Government and as 
a result, all rights, title and interest of 
‘all persons in such land stood extinguish- 
gd which were vested in the State Gov- 
ernment free from al encumbrances, 
However, under the Punjab Law, such 
surplus area did not vest in the State 
Govt. at any time and its ownership con- 
tinued to remain with the landowner con- 
cerned’ However, under Section 10-A, 
' the State Government was invested with 
the power to utilize such surplus area 
for the resettlement of ejected tenants 
as. may be ejected under Section 9. In 
case of such resettlement, the land- 
owners were entitled to receive rent from 
the tenants so settled as the right of 
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for the purpose of determination of sur- 
plus area, This was obviously intended 
fo forestall the malpractices and mani- 
pulations by the landowners to defeat 
the basic purpose of the law which was 
to get surplus area in each State which 
could be utilised for settling those who - 
could bring this land under cultivation to 
subserve the purpose of agrarian econo- 
my, While doing so, a few exceptions 
were also made. So far as the Punjab 


‘Law is con-erned, these exceptions are 


embodied in sub-section (b) of Sec 10-A, 

which is reproduced below; x 
“Notwithstanding ' anything contained — 

in any other law for the time being in 


force and save in the case of land ac- 


quired by the State Government under 
any law for the time being in force or 
by an heir by inheritance, no transfer or 
other disposition of {and which is com- 
prised in a surplus area at the com- 
mencement of this Act, shall affect the 
utilization thereof in clause {(aj’, 
5. Its perusal makes it evident that 
though no transfer or other disposition - 
of land comprised in a surplus area al 
the commencement of the Act was to ba 

for the purppse of determina~, 
tion of surplus area of a landowner, yet 
exception was made in cases of two. 
categories of transfers, According to — 
the exception, if any land was acquired ` 
by the State Government.in accordance 
with any law or it was acquired by heirs 
of the landlowner by. inheritance though 


Include those Iands, So far as the trans 


fers of land by virtue of devolution by 


inheritance on account of the death of a 
Iandowner were concerned, a further ex~ 
ception was introduced by enacting Sece 
tion 10-B, which is reproduced below: _. 

“Saving by inheritance. not to apply 


after utilization of surplus area. — 


Where succession has opened after tha 
surplus area or any part thereof’ has 
been utilized under CI (a) of Sec. 10-A, 
the saving specified in favour of un heir 
by inheritance under clause (b) of that 
section shall not apply in respect of tha 
area so utilized”... | 

According to this, once the surplus 
area was utilised under the Act for re- 
settlement of ejected. tenants. or others, 


hi. 
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the subsequent death of the landowner 
and inheritance by the heirs was not to 


.bave any effect on the surplus area al- 
* ready determined. — From 


a com 
reading of Sections 10-A and 10-B, the 
intention of the legislature. was made 
clear beyond dispute that till the utili- 
zation of the surplus area, in fact, by the 
State, the death of a landowner could 
result in diminution or reduction of the 
surplus area already determined or de- 
clared as none could manipulate his own 
death to save himself from the rigours 
of the law and his ap E pas were entitled to 
own land up to the permissible limits in 
their own right and their interest as 


landowners had to be given equal weight . 


in economy: as was con- 


the agrarian 
¢ templated under the statute, It has been 


the consistent view of this Court that 
even if some land of a particular land- 
owner had been declared surplus' by tha 
authorities under the Act, after his death, 
before the surplus area is utilised his 
entire land has to be- re-considered in 
the hands of his heirs for the purpose of 


` pe-determination of surplus area, Re- 


ference may be made to the Division 
Bench judgment in Financial Commr., 
Haryana v., Smt, Kela Devi, 1969 Pun 
LJ 307 and Kulbaushan _v.- Faguira, 
(1976) 78 Pun LR 537, 


6. Under the Pepsu Law though the 
position has not been made so clear as 
10-A and 10-B of the 
Punjab Law, yet similar conclusions can 
be justifiably drawn from the various 


etermining surp 
first draft statement has fo be prepared 
by the Collector under Secfion 23-D, a 


copy of which has fo be served on the 


landowner concerned,- After the deci» 
sion by the Collector, the landowner is 
entitled to challenge the same in appeal 
before the State Government, It is after 
the decision by the Government that the 
final statement is published in the 
Gazette after due formalities. Under Sec- 
tion 23E, it is not the date of publication 
of thé final statement from which the 
surplus area is to be deemed- tó vest in 
the State Government, but the date on 
which possession is taken by or on be- 
half of the State Government that tha 
F rights of the Iandowners are extinguish- 
ed which are vested in the State Govern- 


August 21, 1956, are to be ignored with 
regard to the right of the State Govern- 
ment to the surplus area, but again the 
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same two exceptions, that is, acquisition 
of Iand by the State Government under 
the law and acquisition by heirs by in- 
heritance have been provided in this 
regard, Thus, in consequence of devolu- 
tion of land on the heirs after the death 
of the owner, surplus area has to be re- 
determined in the hands of the heirs, 
This position of law continued till the 
time when both the Pepsu -Law and 
the Punjab Law were replaced by the 
Act of 1973. By the Act of 1973, the 
two Acts, that is, the Punjab and the 
Pepsu Laws, were repealed so as to in- 
troduca uniformity of legislation i, the 
entire State, Some of the important 
changes enforced related to reduction 
in the permissible limit of the landowner 
and the vesting of the surplus land in 
the Government, For the purpose of the 
present case, it Is not necessary to go 
into the details of the formula regarding 
permissible limit as embodied in the Act 
of 1973. However, in order to find a 
correct answer to the question before us, 
Section 8 and sub-sections (1), (©) and ra 
‘of Section 11 of the Act of 1973, have 
relevance and will need interpretation, 
The same are reproduced below: 


“8, Vesting of unufilized surplus area 
in the State Government. — Notwith- 
standing anything contained in any law, 
custom or usage for the time being in 
force, but subject to the provisions of 
Section 15, the surplus area declared as 


shall, on the date on which possession 
fhereof is taken by or on behalf of tha 
State. Governmenf, vest in the State 
Government free from all encumbrances 
and in the case of lus area of a 
tenant, which is included within the per- 
missible area of the landowner, the right 
and interest of the tenant in such area 
a oe ee 
Provided that where any land falling 
within the surplus area is. mortgaged 
with possession only, the mortagee rights 
shall vest in the State Government,” 

“11- Disposal of surplus area, — 

(1) The surplus area, which has vest- 
ed in the Stafe Government under Sec- 


tion 8, shall be at the disposal of the 
State Governm 


enf, 
(2) to (4) 905 see ots 
(5) Nothwithstanding anything: con- 
tained in any other law for the time 
being in forca and save in the case of 
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Iand acquired by the State’ Government 
under any law for the time being in 
force or by an heir by inheritance, no 
transfer or . other disposition of land 
which is comprised in the surplus area 
under the Punjab law, the Pepsu law 
or this Act, shall affect the vesting there- 
of in the State Government or its utili- 
zation under this Act, 


(7) Where succession has opened after 
© the surplus area or any part thereof has 
been determined by the Collector, the 
` saving specified in favour of an heir by 
inheritance’ sub-section (5) shall not 
apply in respect of the area so deter~ 
“mined”, 


An analytical study of the above pro- 
visions of Sections 8 and 11 makes if 
clear that under the new statute, surplus 
area is sought to be vested in the State 
Government for the purpose of its utili- 
. zation to resettle ejected tenants and 
others in both the areas of Punjab and 
Pepsu. However, only such surplus 
area is to vest in the State Govern- 
ment which though declared surplus 
under the Punjab or the Pepsu Law, 
had not been utilized till the time of the 
. commencement of the Act of 1973. Be- 
sides,.the vesting has also to take place 
from the date when its possession is 
taken by or on behalf of the State Gov- 
ernment and it is from this date that alf 
the rights of the owner or the tenant, 
as the case may be, are to stand ex- 
tinguished. With regard to the acquistl- 
tion of land by the State or by the heirs 
of the last owner,. as a result of his 
. death, the matter has also been made 
_ clear under sub-section (5) of Section 11 
_of the Act of 1973, that these acquisi- 
tions or transfers by the State or the 
heirs, as the case may be, will not be 


ignored while computing the surplus 
' area. 
7. Before the commencement of the 


“Act of 1973, if the total holding of a 
. landowner was taken into consideration 
for the purpose of determination of per- 
missible limit under the Punjab or the 
“Pepsu Law and the surplus area was 
finally ‘declared but before the same 
could be utilised by the Government he 
died, under Sections 10-A and 10-B of 
Punjab Law, the said holding would 
cease to be the holding of the said land- 
“owner and will stand devolved and dis- 
tributed between his heirs by opera- 
“tion of law as a result of succession and 
the authorities were - required to - re-de-~ 
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‘ termine’the surplus. area in the- hands 


of each of the heirs. -Legally and for all 
practical purposes, the order regarding 
surplus area in the hands of the original 
landowner was rendered non-existent. 
In this situation, either of the two con- 
tingencies could exist at the time of 
the enforcement of the Act of 1973 i. e, 
either the surplus area keeping in view 
the holding in the ownership of each 
heir separately; was determined, ‘or if no 
such decision had been taken, the ques- 
tion of determination of surplus area in 
the -hands of each of the heirs was yet 
to be gone into. However, it cannot be 
disputed that the decision regarding the 
determination of the surplus area in the 
hands of the original landowner after his 


death could not be considered to be stif y 


in existence at the time of the enforce- 
ment of the Act of 1973. Thus, the 
surplus area. which under Section 8 of 


the Act of 1973 is to vest in the Covern- ` 


ment for the purpose of utilization has a 
reference to the original landowner if he 


had net died or to his heirs in case af 


his death. In case of death of the ori- 
ginal landowner unless surplus area in 
the hands of each heir is declared or 
determined afresh, there can be no area 
as such to be vested in the Government 
under this provision. The position of law 
is made clear beyond any possibility of 
controversy under sub-section (5) of 
Section 11, by providing that for the 
purpose of utilization of surplus area 
declared under the Punjab or the Peps 
Law, the acquisition of land by the heirs 


after death of the original landowner ` 


will be given due consideration in order 
to determine the area which may be 
available for the purpose of utilization. 


8. It has been argued by the learned 
counsel for the respondents, that in view 
of sub-section (7) of Section 11, once 
surplus area was determined in the 
hands of a landowner by the authority 
concerned whether under the Punjab 
Law. Pepsu Law or the Act. of 1973, his 
death subsequent thereto and succession 
by the heirs will not attract the excep- 
tion as embodied in sub-section (5) and 


the diminution of land in the hands of — 


the heirs in proportion to their shares 


will have no effect on the surplus area 
already determined. In fact, it was ar~. 
gued, that the exception envisaged in 
‘sub-section (5) regarding acquisition of 
land by heirs of a landowner has been 
withdrawn in sub-section (7).' Thus.. ił 
this interpretation of these two sub-sec- 
‘tions-is agreed to; it will have to be -held 


“we, 


-emphasised by 
where 


that. an. important. part.. of the provision 
in sub-section (5) relating. to acquisition 
by inheritance. by heirs has been deleted 
or repealed by sub-section: (7), According 
to. the learned counsel for the petitioner, 
such interpretation cannot be counten- 
anced in view of the well established 
principles of interpretation. 


9. Regarding the rule of construction 
in the face of two provisions in a statute 
which appear to be in conflict with each 
other, their Lordships of the Suprema 
Court in Venkataramana Devaru v. State 
of Mysore, 1958 SCR 895: (AIR 1958 SC 
255) held that in such circumstances, thea 
two provisions ought to be interpreted 
in such a manner that they stand har- 
monised, It was held at page 918 of the 
judgment by their Lordships as -under (— 


"The result then is that there are two 
provisions of equal authority, neither of 
them being subject to the other. The 
question is how the apparent conflict be- 
tween them is to be resolved, The rule 
of construction is well settled that when 
there are in an enactment two provisions 
which cannot be reconciled with each 
other, they should be so interpreted that 
it possible, effect could be given to both, 
This is what is known as the rule of hars 
monious construction. Applying this rule, 


if the contention of the appellants is.to - 


be accepted, then Article 25 (2) (b) will 
become wholly nugatory in its applica- 
tion to denominational temples, though, 
as stated above, the language of that 
Article includes them. On the other hand, 
if the contention of the respondents is 
accepted, then full effect can be given to 
Article 26 (b) in all matters of religion, 
subject only to this that as regards one 
aspect of them, entry into a temple for 
worship, the rights declared under Arti- 
cle 25 (2) (b) will prevail. While, in the 
former case, Article 25 (2) (b) will be 
put wholly out of operation, in the lat» 
ter, effect can be given to both that pro- 
vision and Article 26 (b). We must ac- 
cordingly hold that Article 26 (b) mus® 
be read subject to Article 25 (2) {b).” 


10. In Collector of Customs, Baroda 
v. Digvijayasinhji Spinning and Weaving 
Mills Ltd., Jamnagar, AIR 1961 SC 1549, 
while interpreting Sections 193, 182 and 
190 of the Sea Customs Act, 1878, it was 
their Lordships that? 
alternative - constructions are 
equally open, that alternative should bs 


‘chosen which will result in smooth work- 


ing of the system and such an interpre: 
tation should be avoided which. was. likes 
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ly to. introduce uncertainty, friction or 
confusion, The fellowing observation in 
this regard is worthy of notice: ~ 
` “There -are two well established rules 
of construction namely, (1) where the 
words of a statute are in themselves pre- 
cise and unambiguous no more is neces- 
sary than to expound those words in 
their natural and ordinary sense, the 
words themselves in such case best de- 
claring the intention of the Legislature 
and (2) where alternative. constructions 
are equally open that alternative is to 
be chosen which will be consistent with 
the smooth working of the system which 
the statute purports to be regulating; and 
that alternative. is to be rejected which 
will introduce uncertainty, friction or 
J as into the working of the sys- 
aa 


11. Keeping the above principle cf 
harmonious construction in view, 
question of primary importance is as to 
how the two sub-sections (5) and (7) of 
Section 11 be harmonised, The interpre- 
tation suggested by the learned counsel 
for the respondents will result in nega- 
tiving or deleting the substantial provi- 
Sion in sub-section (5) regarding acquisi< 
tion of land by heirs in consequence 









Act of 1973. If surplus area in the hands 
of a landowner was declared under t 
Punjab Law or the Pepsu Law, but th 


der the Punjab Law or the Pepsu 
or even the Act of 1973, as the case may 


Act of 1973 whether for the first tim 
because no such order had been passed 
under the previous laws or after th 
death of the landowner subsequent 
the order regarding surplus area, the ac- 
quisition of land by the heirs will not 
saved under sub-section (5) and sub-se 
tion (7) will be fully attracted. This in- 
terpretation is also borne out by the ex- 
press provision in sub-section (7) which 
is in the following terms :— a. 4 
. “Where succession has opened after the 
surplus area or any part thereof has been 
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determined by the Collector, the saving 
specified in favour of an heir by inherit- 
ance sub-section ©) shall not apply in 
_respect of the area so determined,” 


12. It will be noficed that the em-. 


phasis in this provision is that the. suc- 
cession will have no effect on the sur- 
plus area which has been “determined 
by the Collector”, A close perusal of the 
provisions of the Punjab Law makes it 


evident that the authority which is en- 


sub-section (7) of Section I1 of the Act | 
defined under 


is the 
te 


eS Uiar Bacon pi i 


scheme of. the Act of 1973, sub-section (Y) 
of Section 1ł is applicable only to thosa 


PEPSU Law, By interpreting the two 
provisions as embodied in sub-sections (5) 
and (7) of Section TI, as discussed above, 
the pt and object of the Act of 
achieved 


13. Pointed atfention was drawn by 
the learned counsel for the respondents 
to the ratio of the decision of the Divi- 
sion Bench in Jagar Singh’s case {AIR 
1977 Punj & Har 114} (supra) wherein 
it was held that sub-section (7) of Sec- 
tion 11 of the Act of 1973, is attracted 
in all cases where the order regarding 
determination of the surplus area is 
passed by the Collector under the Pun- 
fab Law, PEPSU Law, or the Act of 


1973 and that sub-section (7) is an ex- | 


press limitation on sub-section (5). Ac- 
‘cording to the learned counsel, both the 
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sub-sections of Section 1% were correct~ 
ly interpreted in the sald judgment and 
reference was sought to be made fo tha 
foliowing line of reasoning s 

“Thus the following observations of tha 
fearned single Judge, —~ 

‘The learned Advocate-General sub- 
mits that under Section 11, sub-sec, (7) 
of the Punjab Land Reforms Acf, 1973, 


and ‘exceptional casés where 


ALR. 


~ 





if the words used would lead to 

„9% conclusions or would be aA 
rat the very purpose for sahara 

_@slation sought to be interpreted hap- 

„pens to be enacted,” 


14. I have given my thoughtful consi- 
deration to is above discussion. With 
utmost respect to the Iearned Judges, if 

not possible to agrea to the same. Ac- 
the learned Division Bench, 
of Section 11 of the Act 

of 1973, as De la oram 
imposed an express li on 

SES provided in sub-section (5), Thus, 

the obvious conclusion is that sub-sec- 

tion (7) will have the overriding effect 
on sub-section (5), Such .- interpretation 
will be against the well established and 
č galutary principle of harmonious con= 
struction of the two 0 which 
. may be found to be in conflict with each 
other, Besides, tha legislative history of 
the three statutes under discussion is a 
clear pointer to the real intention of the 
fegislature, The clear intention of the 
{egislature under the Punjab Law and 
the PEPSU Law was to give protection 
fo the legitimate rights of the heirs of a 
landowner though the Iatter died after 
the determination of the surplus area in 
his hands by. the authorities under those 
statutes, and the holding in the owner- 
ship of each heir was to be considered as 
a separate entity for the purpose 
determination of surplus area, This 
tion of law was not intended to be al- 
tered under the Act of 1973 as acquisi= 

‘ton by inheritance was expressly pro- 

* tected under sub-section (5) of Section 11 
of the Act of 1973, Contrary intention s0 
as to set at naught this protection to the 
heirs of a landowner is not discernibla 
from any provision of the Act of 1973. 
Omission to make any reference to the 
Punjab Law or the PEPSU Law tunder 
sub-section (7) of Section 11 of the Acd 
of 1973 cannot be interpreted to mean 
that determination of surplus area under 
this sub-section has a reference to all 
the three statutes. In the Act of 1973, 
permissible area is re-defined in Sec 4 
which is substantially different from the 

„Punjab Law or the PEPSU Law. Under 

Section 5, every landowner holding or 
` owning land in excess of this permissi- 


f ble area is given the right to select his | 


permissible area afresh by furnishing a 
declaration to the Collector in the pre~ 
scribed form within the prescribed time, 
In case this information is not furnished 
by the landowner himself, power is con- 


Poren nm thin ftatinatorm 


tre abtate wares 
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Section 6, Under 


Section 7, the Collector is conferred the 


f the information supplied to him by 
the landowner under Section 5 or col- 
lected by him under Section 6. In all 
these provisions, there is no reference to 
the Punjab Law or the PEPSU Law and 
it cannot be interpreted that the provi- 
sions in either of these bee R rN 
co so far as iis a 
al ‘ea under the Act of 1973 


lized till the commencement of the Act 

of 1973 shall vest in the State Govern- 
ment free from all encumbrances, Simi- 
larly, thera is a reference to all these | 
three statutes separately in sub-sec, (5) 

of Section 11 which deals with the pro- 
hibition on transfer or other disposition 
of Iand comprised in the surplus area / 
declared under either of the three sta- f 
tutes. The scheme and intention of the/. 
Act of 1973 is clearly discernible from an.: 
analytical study of its provisions  tha/ : 
wherever the legislature wanted to maki , 
any provision with reference to Punfa ; 

or the PEPSU Law, specific referend: 
was made. relating thereto, H 
where some decision was required to 

taken by the Collector or any of 


~ authorities under the Act of 1973, 













could not be obviously any referen 
the Punjab Law or the PEPSU Law, 
was it necessary to specifically proy 
that such a decision may be made b 
authority “under this Act.” Whey 
power is conferred on any authy 
der any statute, no specific re 
the statute is made, nor it is 
in each and eyg 
that while 
Section. 1 
the Act o 


ak ts ¥ iD it is 


~ 
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(1) Sub-section (7) ere 11 of 
Act of 1973, will be attracted isa 
_ cases where surplus area and the 
permissible area are determined the 
Collector under the Act of 1973 and sub- 
sequent fo such a decision the death of 
a landowner and the opening of succes- 
age pied of his heirs will have no 
effect on surplus area alre deter- 
mined; and. ` = 


(2) Where the surplus area and the 
permissible area in the hands of a land- 
owner were determined under the Pun- 
jab Law or the PEPSU Law and there- 
after the landowner died resulting in ac~ 
quisition of the holding by his heirs, the 
protection to the heirs:in the matter of 
determination of surplus area in their 
hands, as embodied in sub-section (5) of 
Section 11 of the Act of 1973, will be 
fully available, — 


15. Adverting to the facts of the pre- 
gent writ petition, Pakhar Singh alias 
Pakher, resident of village Khanna 
Khurd, Tahsil Samrala, District Ludhi- 
ana was owner of 51 standard acres 10 
’ units of land situated in the village. The 
Collector, vide his order dated Decem- 
ber 10. 1959, declared 20 standard acres 
3/4 units of land in his hands out of his 
total holding as surplus area under the 
Punjab Law. He was allowed to retain 
$0 standard acres as his permissible area, 
This order was maintained by the Col- 
lector after remand, by his order dated 
August 26, 1963. Appeal and revision fil- 
ed by the said Pakhar Singh also did 
not prove fruitful. Pakhar Singh having 
died on November 1, 1965, his estate was 
herited by his son Harbans Singh and 
har Singh son of his pre-deceased son 
Singh. It is not- disputed that the 
qua the share of each of the 
a within the permissible limit, 
out of the surplus area as de- 
z hands before 






<n 









ris 
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1975 (Annexure P, 2), 


that the è 
surplus area of 20 standard acres and», } 
units had vested in the State under S. b. 


of the Act of 1973. That order was chal- 
lenged om behalf of the petitioners be- 
fore the Commissioner, but without suc- 
cess and the order of the Collector (An- 
nexure P. 2), was upheld by the Com- 
missioner in his order dated December 26, 
1978 (Annexure P, 4), All the petitioners 
are admittedly the heirs of the said Pa- 
khar Singh. Out of them petitioner No. 1 
is the widow, petitioner No, 2 is the 
daughter and petitioner No. 3 is the son 
of Achhar Singh, son of Pakhar Singh’s ? 
pre-deceased son; petitioners Nos. 4 to f 
are the grandsons of Pakhar Singh and 
petitioner No. 8 is the mother of Hardié 
Singh, deceased, son of Harbans Singh 
#0n of Pakhar Singh. In the reply filed 
on behalf of: the respondents, it is not 
disputed that out of the surplus area de- 
clared in the hands of Pakhar Singh, de- 
ceased, by the Collector, 11 standard 
acres and 5-1/2 units of land still remains 
non-utilised and its possession is with 
the petitioners, 


16. In view of the admitted facts, as 
narrated above, the writ petition under 
Articles 226 and 227 of the Constitution 
has to be allowed.: The surplus area in 
the hands of the original landowner Pa- 
khar Singh, had been declared and de- 
termined by the Collector in 1959 and 
after remand in 1963 under the Punjab 
Law, As the said Pakhar Singh died in 
1965 before the Act of 1973 came into 
force, his heirs were entitled to the pro- 
tection of the saving as embodied in Sec- 
tion 10-A of the-Punjab Law and tha 
surplus area was required to be re-deter- 
mined in their hands treating each heir 
as a separate landowner for the purposa 
of determination of permissible area and 
surplus area to the extent of 17 
standard acres and 5-1/2 units of the 
surplus area so declared. No order re- 
garding surplus area was passed by the 
Collector under the Act of 1973 and as 
such sub-section (7) of Section 11 of the 
Act of 1973, is not attracted. The learned 
counsel for the petitioners has not pray- 
ed. for any relief.in. respect of 8 standard 
acres and 10-1/2 units of land out of the: 
.surplus area which was utilised during 
the lifetime of Pakhar Singh, ` land- 


- owner, It is not disputed that-the land 


+e 
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of Pakhar Singh, ‘after devolution, -in the 
hands of his heirs, is not in excess of 
permissible area, - Consequently, - 
“orders of the Collector, Agrarian, Sam- 
rala, Annexures P, 1 and P. >and the 
order of the Commissioner, 
P. 4 are quashed. In view, of the. circum- 
Stances of the case, there will, ‘however, 
be no order as to costs.. 


PREM CHAND JAIN, J.:— I agree. 


M. M. PUNCHHI, J. (Concurring) :— 
17-18. I had the privilege. of reading 
through the judgment prepared by my 
illustrious brother . Harbans 
Though I agree with the penultimate re- 
sult that the writ petition awaiting dis- 
posal should be allowed, yet I cannot 


¿persuade myself to agree with the ap-. 


proach and reasoning, as also to the legal 
expositions expounded by my learned 
brother. .Judicial norms . caution me. that 
J should avoid recording ,a discordant 
note but since I find. it extremely diffi- 
cult to subscribe to some of the views 
expressed therein, I have opted to recond 
a note of my own, 


19. We sat in a Full Bench to exam: 
ine the correctness of law as enunci- 
ated in Secy. to Govt., Punjab, Revenue 
. Department v, Jagar Singh, 1977 Pun LJ 
88: (AIR 1977 Punj & Har 114), and not 
to answer any referred question. The 
Division Bench, before whom the writ 
petition was heard in the first instance, 
thought it a fit case in which the said 
decision be reconsidered by. a larger 
Bench. The skeletal facts on which the 
© wrt petition is based are- that Pakhar 
Singh, the original landowner, died on 
November 1, 1965 at a time when the 
Collector had declared 20 standard acres 
3/4 units of land in his hands, out of his 
total holding, as surplus area under the 
Punjab Security of Land Tenures Act, 
1953 (hereinafter called the Punjab Law). 
Part of the surplus area was utilised n 
his lifetime and the remaining was in his 
possession. On his death, his sons claimed 
to have received his permissible as well 
as surplus area by inheritance.- During 
this while, the Punjab Land Reforms Act, 
1973 (hereinafter referred to as the Re- 
forms Law) came into force and the Col- 
lector under the latter Act claimed that 
the surplus area so declared under the 
‘Puntab Law. was an area on which the 
State. could lay claim under the Reforms 
Law dehors the inheritance intervening. 
The State placed total reliance on Jagar 


Singh’s cage, (supra) as the bed rest (oed- 
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rock) of justification, requiring’ the heirs 
of Pakhar Singh-to deliver possession of 
the land declared surplus as such,’ And it 
is tofoil that attempt that the writ peti- 
tion was filed and is required to be de- 
cided by us while examining’ the cor- 
rectness -of Jagar Singh’s case (supra). 

20. After the dawn of independence 
and the enforcement of the Constitution, 
the subject ‘agrarian reform, was put at 
a high priority in line with the thought 
then prevalent. This part of the country 
saw the day of substantially two similar 
laws being brought on the statute book. 
In the erstwhile State of Punjab, there 
came into operation — the : Punjab law 
with effect from April 15, 1953 and in the 
erstwhile areas of PEPSU, the. Punjab 
Tenancy and Agricultural Lands Act, 
1955. w.e.f. March 4, 1955 (hereinafter 
referred to as the PEPSU Law). Despite 
the merger of the two States in 1956, as 
a result of the reorganisation, the re- 
spective laws kept operating in their 
respective areas, One of the foremost 
reasons to introduce the Reform law was 
to unify the two Acts and replace them 
by only one Act on agricultural lands 
for the whole State of Punjab. 

21. On the Punjab law coming into 
operation on April 15, 1953, ceiling was 
imposed on the owning and holding of 
land beyond the permissible area of 30 


.atandard acres. Twin fold, the area was 


measurable .surface-wise to be not ex- 
ceeding 60 ordinary acres and class-wise 
according to the prescribed scale with 
reference to the quantity of yield and 
quality of soil. Those were days when 
mechanisation: and modern, methods of 
farming had not caught the imagination 
of the countryside. The landowner was 
required to reserve his area within a 
period of six months from April 15, 1953 
and for the purpose had to intimate his 
selection,. in the prescribed form. and 
manner, to the Patwari of the estate con- 
cerned ‘of to such other authority as may 
be prescribed. Later the Legislature fnd- 
img that a large number of landowners 
had failed to earmark their permissible 
areas, granted them another opportunity 
to select their permissible area by June 
20, 1958 by making a declaration support- 
ed by an affidavit in respect of the lands 
owned and held by each and to such 
authority, as may be prescribed. On his 
failure to make a selection, the prescrib- 
ed authority could make a selection for. 
the landowner subject of course to piv- 
ing him a prior opportunity of being 


he 
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heard. Failure to furnish declaration alao 
attracted’-penalty as given in Section 5C 
of thé Punjab Law. The area reserved of 
` selected had -ultimately to: be assessed 
under. Rr. B:to 6 of the Punjab Security 
of: Land Tenures Rules, 1953’ vis-a-vis re= 
` servation, ‘as also- for reservation and 


selection. under Part II of the’ Punjab. 


Security of. Land: Tenures Rules, .. 1956, 
and the Collector,. being the authority 


“Was” entitled: to. pass:an order: - 


: declaring peřmissible -area and the sur- 
plus area of ‘landowner, That declaration. 


per se-did not. ‘divest. the. landowner: of - 


` the ownership~of land: but became avail- - 
~ able with the: State Government for be- 

ing utilised -for -resettlement of certain 
classes. of ‘tenants; . Relevant portions: of 
Section -10-A. and .10-B. of the Punjab law 
which -are meaningful for our ee 
“ may ‘be reproduced -here :— 


“10-A. (a). The. State Government or 
i any officer empowered. by it in this .be- 
' half, shall be. competent. to utilize any 
surplus area.for the resettlement of ten- 
ants ejected, or to be ejecied, . . under 
clause {i) of sub-section (1) of Section 9, 

(b) Notwithstanding anything.contained 
in any. other law for the time being. in 
force, and save in the. case of land ac- 
quired by the State Government under 
any law for the time being in force or 
by -an heir by inheritance no transfer or 
other disposition of land which is com- 


' prised in a surplus area at the com- 


mencement of, the Act, . shall affect. tha 
utilization thereof in clause (a).. 


- “10-B, Saving by inheritance not to. ap- 
ply after utilization of surplus - area. — 
Where -. succession has opened after the 
surplus area- for any part thereof has 
been utilized. under clause (a) of S, 10-A, 
the saving specified in favour of an-heir 
“by inheritance under clause (b) of that 
section. shall not apply in l god ot. the 

' area 5o utilised,” 


22. Likewise, in the ene faw, ` 


LERES EI SEE] 


the 


permissible Jirhit for the purposes of the’ 


Act was 30 ‘standard acres of land but 


. surfacewise could not exceed 80 ordinary - 


acres under Section 5 thereof, ‘The. land- 
owner was given the opportunity. within 
a time limit to reserve land to the’ ex- 
tent of 30 standard acres by intimating 
the selection in the prescribed form and 
manner to the Collector. Later in 1959 
on introduction’ of. Section 32-B ‘another 
opportunity’ was given : to the landowner 
to furnish’ the Collector a return, giving 
the ‘particulars ‘of all of his land in the 
prescribed form and manner and stating 
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therein, his ‘selection. of the parcel or 
parcels of land. not exceeding in aggre- 
gate the permissible limit, Which he des. _ 
sired to retain, and other lands in re”. 
spect ‘of ‘which he claimed exemption, On 
failure'to do-so, the Collector. could’ seek 
information otherwise. under -Sec,.”.32-C,; 
On préparation of a draft statement un- - 
der Section 32-D; the Collector was: re- 
quired to serve it- on- the- landowner, — 
invite’ objections thereon, and decide sub- 
fect to later results in” appeal or revision, 
The’ draft statement: then became final 
and had to be publicised in the manner 
-given. Under ‘Section. 32-E, the surplus 
area declared vide'the ‘publicised draft 
statement, known as the final, statement, 
was to vest in the State Government, on 
the date on which -possession thereof wasy 
taken by or ‘on behalf of the.State Gov- ` 
ernment, and was to be treated deeém- 
ingly acquired: -Af that stage, all rights, . 
‘titles and interests‘ of all persons“in“such . 
land were to extinguish and those rights 
vested in the State Government, The sur- - 
plus area acquired under ` Section 32-0 
was then to be at the disposal: of thë- 
State Government under Section 32-J, 
Section 32-FF saved certain transfers 
which were not to affect the surplus area 
and may-usefully be taken note of herer 
“32-FF, Certain transfers not to affect- 
the surplus. area.—Save in the case of 
land acquired by the State. Govt, under 
any law for the time being in force or 
by an heir. by inheritance: or up to 30th 
July, 1958 by a landless person, or & 
small landowner, not being a relation as ` 
of: the person making the 
transfer or disposition of land, for consi- 
deration, up to an-area which with- or 
without. the area owned or held by him 
does not in the aggregate exceed the per- 
missible limit, no transfer or: other dis- 
position’ of ‘land effected after 21st. Aug~ 
-ust; ©1956 shall affect the. right-of the 
State Government under this Act: to the 
surplus : area’ to .which. it would . be en- 
titled : but for. such P Or" ee ; 
tion. a 
Provided that any person who has re- 
ceived any advantage under such trans- 
fer or disposition of land shall be bound © 
to’ restore it,- or to make- compensation 
for it, to the persons from whom he res 
ceived it,” ` y 
23. Both the Acta took care to put 
ceiling on future acquisition of land, and 
future acquisition by inheritance beyond 
the permissible limit. While the Punjab _ 
law’ contained Séctions 19-A and 19-B for 
the purpose, the Pepsu law contained 
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Annexure P, 1;-and the subsequent orders 
upholding the same which had resulted in 
cancellation- of a part of the original al- 
Jotment. It was also emphasised that the 
auction-purchasers, petitioners Nos. 7 
and 8, had transferred the land by re- 


gistered sale deed to the other petitioners, - 


Out of these transferees, Gopal Chand 
‘and Roshan Lal, petitioners Nos. 1 and 
2, were not impleaded even as parties at 
the time when the impugned order, An- 
nexure P. 5, was passed. 


Tt was also urged that the petitioners 
Nos. 1 to 6 were bona fide ` transferees 
for valuable consideration. In no case 
such an order could be passed which re- 
sulted in setting aside of these trans- 
fers also. According to the learned coun- 
sel, respondents Nos, 1 and 3 could be 
allotted alternative land and they could 
not claim, as a matter of right; the same 
land which had been once taken away 
as a result of the cancellation of the al- 
lotment. It was lastly urged that after 
the issuance of the sale certificate, under 
no provision of the Act, auction could be 
cancelled when no proceedings were ini- 
tiated to get the auction set aside in ac- 
cordance with law on the ground of’any 
irregularity or iniirmity in the auction 
proceedings, ` 

.5. According to the learned counsel 
for respondents Nos. 2 and 3, the vital 
guestion to be decided is; whether the 
order, Annexure P. 1, by the Managing 
Officer cancelling a major part of the 
allotment in favour of Shiv Gir could be 
sustained in law? It was emphasised that 
the said order . was patently without 
jurisdiction as under Section 3A of the 
Act, allotment ‘once madé could not be 
cancelled on the ground that the mort- 
gage amount which was payable by the 
allottee had not been paid and -the only 
course open to the authorities was to re- 
cover the mortgage amount as arrears of 
land revenue. As a consequence, auction 
of the land, excluded from allotment, and 
other proceedings regarding confirmation 
of sale etc. were also without jurisdiction 
and absolutely illegal. Neither the auc- 
tion-purchasers ,nor their transferees 
could get any right of ownership on the 
basis of the illegal proceedings. 


’ 6. After considering the contentions on 
both sides’ and the decisions relied upon, 
find that there is no merit in the peti- 
tion. The father of respondents Nos. 2 
and 3 was entitled to the allotment of the 
land as-a.displaced person in lieu of the 
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tion filed by respondents Nos. 


property left by him in West Pakistan. As 
the property in West Pakistan was sub- 
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ject to mortgage in favour of a person| 


who was not a resident of India, the al- 
lottee, after allotment of land in his 
favour, was liable to pay the mortgage 
amount to the Government. Under Sec- 
tion 8A, he could adopt any of the two 
courses as embodied in sub-cls. (a) and 
(b) to the second proviso. He could either 
retain the property and pay the mort- 
gage amount or, in the alternative, he 
could surrender a portion of the property 
allotted equivalent to the mortgage 
amount. According to sub-sec. (2), if he 
failed to pay the amount and also did not 
surrender a part of the property, the au- 
thorities were entitled to recover the 
mortgage amount as arrears of land rev- 
enue but had no jurisdiction to cancel a 
part of the allotment. 


Section 8A does not bear any other in- 
terpretation. It was so held in a number 
of decisions of this Court. Reference may 
be made to Shiv Dayal v. Union of India, 


- (1964) 66 Punj LR 770; Budha Ram v. 


Behari Lal, (1969) 71 Pun LR 93, and 


Letters Patent Appeal No. 504 of 1972 
‘(Dewan Chand Khazanchi Ram v. > Chief 


Settlement Commr.) decided on Mar., 20, 
1974. ‘The learned counsel for the peti- 
tioners, did not make any serious effort to 
challenge the correctness of this proposi- 
tion of law. Thus, the order of the Manag- 
ing Officer dated Apr., 10, 1961 (Annex- 
ure P. 1) whereby the allotment in favour 
of Shiv Gir was'cancelled partly only on 
the ground of non-payment of the mort- 
gage amount, the order of the Assistant 
Settlement Commissioner, dated July 10, 
1968 (Annexure P. 2), by which the order, 
Annexure P. 1, was’ restored and the 
order dated December, 5, 1969 (Annex- 
ure P. 3), by the Deputy Secretary, Re- 
habilitation, vide which the revision peti- 
2 and 3 
was dismissed and the order relating to 
cancellation of allotment was upheld, 
have to be held to be illegal’ and with- 
out jurisdiction and were rightly. quashed 
by respondent No. 1 by his order, An- 
nexure P. 5. 

CT. The order, Annexure P. 1 cannot 
be sustained even on two. other grounds, 
According to the findings of the Chief 
Settlement Commissioner, (Annexure P. 3) 
the original allottee Shiv Gir died in 1964 
and thereafter, permanent rights with 
regard to the entire land allotted in his 
favour, had been conferred on hbis sons, 
respondents‘ Nos, 2 ahd 3 on Mar. 27,'1956. 
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sioner, Revenue, respondent Ne 1, dated 
Aug. 5, 1974, Annexure P. 5. 


2. Shiv Gir, deceased, father of re-- 


spondents Nos. 2 and 3,‘ owned land in 
=- West Pakistan in lieu of which, he was 
allotted 10.10 standard acres of land in 
village Ferozepore Araian, Tahsil Narain- 
garh, District Ambala, some time, in 1954 
as a displaced person by the Rehabilitation 
authorities. Subsequent thereto, the Sec- 


tion Officer-cum-Managing Officer Re- 


habilitation, Jullundur, by his order dated 
Apr. 10, 1961, Annexure P. 1, cancelled 
: the allotment to the extent of 7.121 
standard acres on the ground that the 
land of the allottee in West Pakistan was 


under mortgage with a Muslim and he did’ 
not deposit the mortgage amount in spite. 


of notice. That order was challenged by 
respondents Nos. 2 and 3 as sons and legal 
representatives of the allottee, in appeal, 
before the Assistant Settlement Commis- 
sioner who set aside the order, Annexure 
P. 1, by his order dated June 21, 1961 and 
' remanded the case with the direction that 
the allottees will deposit the mortgage 
amount and will put in appearance before 
the Managing Officer on July 5, 1961- 


As the-legal representatives of the origi- 


nal allottee did not comply with the order 
nor did they put in appearance in spite of 
the issuance of a number of notices, the 
Managing Officer, by his order dated Aug. 
26, 1961 upheld his previous order Annex- 
ure P. 1. No appeal was filed against the 
same for a considerable time.. Appeal -was, 
bowever, filed after about seven years 
which was dismissed by the Assistant Set- 
tlement Commissioner by his order, dated 
¢ July, 10, 1968 (Annexure P2) holding the 
appeal to be hopelessly time-barred. Re- 
vision against the same was also dismis- 


‘sed by the Deputy Secretary, Rehabilita- 


tion-cum-Chief Settlement Commissioner, 
Haryana, vide order dated Dec. 5, 1969, 
(Annexure P. 3). 


The matter was still iter agitated 
under S. 33 of the Displaced Persons 
(Compensation and Rehabilitation) Act, 
1954 (hereinafter called. the Act). The 
Commissioner, Revenue, and Secretary, 
Rehabilitation, Haryana, exercising the 
powers of the Central Government under 
Sec. 33 of the Act, allowed the ‘petition 


, by.his order dated July 30, 1971 (Annex-- 


ure P-4 and the original allotment re- 
. garding 10.10 standard acres of land was 
restored, and the order regarding cancel- 
lation of the part of the allotment was 
set aside. It was also held that under 
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. mortgage amount 


. (Annexure P. 5), 
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S. 8A of the Act, non-payment of mort- 
gage money could not be made the basis 
for cancellation of the allotment and. the 
could be realised as 
arrears of land revenne. 


3. The petitioners (except- Kan 
No. 1), challenged this order in a writ 
petition, ‘vide Civil Writ Petition 
No. 3036 of 1971, which was admitted. 
Simultaneously, an application was also 
filed for setting aside the order, Annex- 
ure P. 4, on the ground of its being an ex. 
parte order. As the application was allow- 
ed on May 24, 1973, and the ex parte 
order (Annexure P. 4), was set aside, the 
writ petition was also dismissed ag in- 
fructuous. Meanwhile, after cancellation 
of a part of the allotted area, auction had 
been held of the area so retrieved from 
the original allottee, by the Rehabilitation 
Department on June 19, 1963, which was 
purchased by Bishan Dass and Charanjeet 
Lal, petitioners. 


Thereafter, this auction was confirmed 
and possession of the land, în dispute, 
was given to them. Even, the entire sale 
price had been paid by them. The Finan- 
cial Commissioner, Revenue, respondent 
No. 1, in exercise of the powers of the 
Central Government, under S. 33 of the 
Act, by his order dated Aug. 5, 1974 
set aside the order of 
the Managing Officer cancelling partly 
the allotment in favour of Shiv Gir vide 
order Annexure P. i and also the order 
dated Dec. 5, 1969, (Annexure-P. 3) of the 
Deputy. Secretary, Rehabilitation-cum- 
Chief Settlement Commissioner,. Haryana, 
and restored the entire allotment in fav- 
our of respondents Nos. 2 and 3. The legal-. 
ity and correctness of this order has been 
challenged in the present writ petition. 


4. The case of the petitioners, as con- 
tended by the learned counsel, is that in 
pursuance of the order of the Managnig 
Officer (Annexure P. 1), some seven 
standard acres of land was taken out 
from the allotment made to. Shiv Gir, 
deceased, which was, during the continu- 
ance of this order, sold in an open auction 
and was purchased by Bishan Dass and 
Charanjeet Lal, - Petitioners Nos. 7 and 8. 
After confirmation of -sale and the 


issuance of the sale certificate, the land 


could not be treated as part of the com- 
pensation pool, nor could it be treated 
as a package deal property which was 
transferred to the.Government of Har- 
yana. Consequently, respondent No. 1, 
had no jurisdiction to quash the order, 
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Absence of notice to legal representatives 
— Effect — Property going out of com- 
pensation pool — Auction of and issuance 
of sale certificate — Validity — Exercise 
of powers under S. 33 — Scope of. 


S, deceased father of R. 2 and R. 3, own- 
ed land in West Pakistan in lieu of which, 
he was allotted 10.10 acres of land in 1954 
as a displaced person by the Rehabilitation 
- authorities, S died în 1954. Subsequent 
thereto the Managing Officer cancelled the 
allotment to the extent of 7.12'/, acres 
because of non-deposit of mortgage 
amount in respect of land of S in West 


Pakistan in spite of notice. On appeal this 


order was set aside and the case was re- 
manded with a direction that the allottees 
would deposit the mortgage amount on 
5-7-1961. As R. 2 and R. 3 did not comply 
with this order, the Managing Officer on 
2f-8-1961 upheld his previous order.-Ap- 
peal and revision against the same was 
dismissed. The Commissioner, Revenue, 
and Secretary, Rehabilitation exercising 
the powers of the Central Government 
under S. 33 allowed the petition there- 
‘under by his order dated July 30, 1971 
and the original’ allotment regarding 
10.10 standard acres of land was restored, 
and the order regarding cancellation of 
the part of the allotment was set aside. 
The application for setting aside the order 
on the ground of the same being an ex 
parte order was allowed. Meanwhile auc- 
tion had been held of the area so retriev- 
ed from original allottee on 19-6-1963 
. which was purchased by B and C. This 
auction was confirmed and possession of 
land was given to them. Even, the entire 
sale price had been paid. The Financial 
Commissioner, Revenue in exercise of the 
powers of the Central Government, under 
S. 33 by his order dated Aug. 5, 1974 set 
aside the order of the Managing Officer 
cancelling partly the allotment in favour 
of S and restored the entire ` allotment in 
favour of R. 2 and R. 3. The legality and 
correctness of this order has been chal- 
lenged in the present writ petition. 


Held (1) that if A and B failed to pay 


the amount and also did not surrender a 
part of the property, the authorities were 
entitled to recover the mortgage amount 
under S. 8A (2) as arrears of land revenue 
but had no jurisdiction to cancel a part of 
the allotment. Thus, the order of the 
Managing Officer dated Apr. 10, 196% 
whereby the allotment in favour of ‘S’ 
` was cancelled partly only on the ground 
of non-payment of the mortgage amount 
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was ‘illegal and without jurisdiction. (1964) 
66 Pun LR 770, (1969) 71 Pun LR 93 and 
L. P. A. No. 504 of 1972, D/- 20-3-1974 
(Punj and Har), Foll (Para 6) 

(2) that the allotment was cancelled by 
the Managing Officer at the time when 
the allottee ‘S’ was already dead and no 
notice was issued to his legal representa- 
tives. A. valuable right having accrued to 
the allottee, as a result of allotment, could 
not be taken away after his death without 


notice to the legal representatives. AIR 


1964 Punj 33 and AIR 1970 Punj and Har 
595, Foll. (Para 7) 
(3) that the order was without jurisdic- 
tion and hence a nullity, the property 
which was put to auction had already 
gone out of the compensation pool and 
the authorities under the Act had no 
jurisdiction to put the same to auction 
and the auction proceedings and the issu- ~ 
ance of the sale certificate must be held 
as proceedings without jurisdiction. 
(Para 9) 
(4) that the Financial. Commissioner, 
exercising the powers of the Central 
Government under S. 33 had the jurisdic- 


tion to set aside the auction proceedings 


in favour of B and C including the issu- 
ance of the sale certificate in their favour 
as the allotment of the land in favour of 
S had been illegally cancelled. AIR 1970 
P & H 507, Foll. (Para 10) 

(5) that as most of the co-sharers were 
before the Financial 
Commissioner, the other co-sharers were 
fully represented by them and heard be- 
fore the impugned order was passed... 
1970 Rev LR 601 (Punj), Foll. 1975 Cur LJ 


520 (Punj), Dist. (Para 11) ’ 
Cases Referred: Chronological Paras 
1975 Cur LJ 520 (Punj) 11 


(1974) L. P. A. No. 504 of 1972, D/- 20-3- 
1974, (Punjab) Dewan Chand Khazanchi 
Ram v. Chief Settlement Commr, 8 


AIR 1970 Punj & Har 507. 10 
AIR 1970 Pun] & Har 525 . 8 
1970 Rev LR 601 (Punj) 11 
(1969) 71 Pun LR 93 6 
AIR 1964 Punj 33 (FB) 7 
(1964) 66 Pun LR 770 6 


Puran Chand and Miss Nirmal Aggar- 
wal, for Petitioners; H. L. Mittal (for 
Nos. 2 and 3) and B. L. Gulati, Dy. Advo- - 
cate, Haryana, (for No. 1), for Respon- 
dents. - l 

ORDER :— This is a writ petition under 
Arts. 226 and 227 of the Constitution for 


‘the issuance of a writ of certiorari quash- 


ing the order of the Financial Commis- 
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well-being of the household and nagging 
of the husband, constitute cruelty. 


23. In the present case, taking an 
overall picture of the conduct of the peti- 
+ tioner-wife towards the respondent-hus- 
band and the circumstances that she 
launched security proceedings 
the respondent-husband with certain al- 
legations of maltreatment regarding 
which she led no evidence and the re- 
spondent-husband. was discharged, that 
she also took out divorce proceedings 
against the husband, that Court’s efforts 
at reconciliation of the parties in that 
case failed, but later on despite oppor- 
tunities she did not adduce any evidence 
and allowed the suit to be dismissed in 
default, and that these proceedings it 
would appear were attempted by way of 
harassment which without doubt must 
have caused mental torture to the re- 
spondent husband, it must be held that 
the respondent has established the fac- 
tum of cruelty. 


24. It has however, been argued on 
behalf of the petitioner-wife that the re- 
ndent-husband had caused her injuries 
on 6th February, 1978 regarding which 
he had lodged a report and as a result 
hereof she had left the house and there- 
ore, it is a case of mutual cruelty. Even 
if for argument’s sake, it is accepted that 
the injuries in question had been caused 
y the respondent-husband on 6th Feb., 
1978, it would not make any difference. 
the respondent-husband had 
relief on the ground of desertion then, 
of course, this conduct on the part of the 
_frespondent-husband could have been 
| pleaded by showing that it was he who had 
given cause to the  petitioner-wife to 
leave the house. Here the position is 
entirely different. 


25. It has been lastly contended that 
the refusal on the part of the petitioner- 
wife to prepare tea on one occasion for 
the respondent-husband’s friends, would 
not constitute cruelty and in support of 
his submission reference has been made 
to Smt. Santosh v. Bharat Bhushan, 1980 
= Hindu LR 85. There is no dispute with 
the proposition that a stray case of this 
kind by itself would not constitute men- 
tal cruelty of the kind, but the respon- 
dent-husband’s case is that the petitioner- 
wife has been arrogant, that her conduct 
has been constantly insulting towards 
him, that she had been neglecting the 
children, that at times he used to cook 
_ meals for the children and he used to 
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dress them up himself and that she used 
to leave the house without his consent and 
used to remain away days together and 
that in her absence he had to cook the 
meals for the children and for himself and 
dress up the children, besides the other 
allegation pertaining to the imputation of 
illicit relations with his brother’s wife. 
26. Mr. Gopi Chand, learned counsel 
for the petitioner-wife placed reliance on 
Mst. Raj Kumari v. Ram Parkash Singal, 
(1968) 70 Pun LR 879 wherein allegations 
that she abused the husband and would 
at times not cook meals as a protest be- 
cause he would send money to his aged 
parents and an infirm brother, and had 
brought a tawiz into the house ta create 
in him hatred for his parents, which are 
of more serious nature, were held not to 
amount to cruelty. In my opinion this 
authority can be of no help to him. 
Sharma J. clearly observed that there 
was no cogent evidence on the record to 
prove those allegations and it was by the 
way observed that even if for the ' sake’ 
of argument it was to be considered that 
the facts alleged by the husband were 
true then also the same would hardly 
furnish a good ground for granting a de- 
cree for judicial separation because the 
same were clearly instances of conjugal 
life. What is more the concept of cruelty 
is undergoing a change as observed by 
Tiwana, J. in Ashwani Kumar Sehgal v. 
Smt. Swatantar Sehgal, 1978 Cur LJ 443 
and the view taken by Sharma J. appears 
to be on the conservative side which no 
longer holds good. . . 


27. For the reasons afore-mentioned, 
I entirely agree with the view taken by 
the matrimonial Court below. Therefore, 
I find no merit in this appeal.and dismiss 
the same, but leave the parties to bear 
their own costs. 
Appeal dismissed. 
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can be permitted to be raised regarding 
the admissibility of such a document 
merely on the score of mode of proof 
thereof. The. following observations of 
their Lordships of Privy Council made in 
Padman v. Hanwanta. AIR 1915 PC 111, 
can be quoted with advantage: — 


“It was urged in.the course of the 
argument that a registered copy of the 
will of 1898 was admitted in evidence 
without sufficient foundation being laid 
for its admission. No objection, however, 
appears to have been taken in the first 
Court against the copy obtained from the 
Registrar’s office being put in evidence. 
Had such objection been made at the 
time, the District Judge, who tried the 
case in the first instance, would probably 
have seen that the deficiency was sup- 
plied. Their Lordships think that there is 
no substance in the present contention.” 


16. What is more, the document in 
question is an F. I. R. recorded by a 
olice officer in the discharge of his off- 
cial duty and therefore, is a part of-the 
public record. Respondent husband has 
placed on the record certifled copy of the 
F. I. R. He had also examined P. W. 1 
Madan Mohan constable who had brought 
the original record for the perusal of the 
Court and had shown the same to the 
Court. Illustration (e) of S. 114 of the 
Indian Evidence Act which is in the fol- 
_ {lowing terms, permits the raising of a 
resumption. that the official acts had 
been regularly performed :— 

“114 (e) That judicial and official acts 
have been regularly performed.” 
Section 79 of the Indian Evidence Act 
too permits the raising of a presumption 
as to the genuineness of the certified 
copies. In view of this it would have to 
be taken that the police official who had 
recorded the F. J. R. had done so in a 
regular manner in due performance of 
his duty. Cl. (e) of S. 65 of the Evidence 
Act, permits production of secondary evi- 
fence to prove the existence, condition or 
contents of an original document if the 
same is a public document within the 
meaning of S. 74 of the Evidence Act. 
The secondary evidence envisaged of 
such document is a certified copy. S. 77 
of the Evidence Act provides that certified 
copies can be produced in proof of the 
contents of the public document of which 
they purport to be copies. 


17. In Madamanchi Ramappa. v. 


Mathaluru Bojjappa, AIR 1963 SC 1633, 
their Lordships have put a seal. of au- 
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thority on the assertion that if a docu- 
ment is a certified copy of .a public docu- 
ment, then the same need not have been 
proved by calling a witness. 


18. On behalf of petitioner-wife, how- 
ever, reliance was placed on Hasta Ismail 
V. Emperor, AIR 1937 Lah 593 and Miyan 
Hasan Abdulla v. State of Gujarat, AIR 
1962 Guj 214 for a contrary proposition 
that where any writing of a police officer 
who had recorded the F. I. R. has not 
been proved in the manner provided by 
S. 67 of the Evidence Act, the document 
would be inadmissible in evidence to 
prove the truth of the facts mentioned in 
such document. The ratio of these deci- 


‘sions is not attracted to the circumstances 


of the’ present case. In those cases, the 
documents in fact were pressed into ser- 
vice to establish the truth of the asser- 
tions made in the said document. But 
where what is sought to be done is only 
to show that such and such allegations 
form content of a document and not that 


such allegations were in fact true then - 


to prove the contents of a public docu- 
ment, certified copy of such a document 
is enough. Nothing more is to be requir- 
ed to make'such a document admissible 
in evidence. 

18. For the reasons ierementonen 
the contention advanced on behalf of the 
petitioner-wife that report ‘Ex. P-1 is in- 
admissible in evidence, is repelléd. 


20. It has been next argued on behalf 
` of the petitioner-wife that a bare imputa- 


tion of the kind mentioned in Ex. P-1 
would not constitute cruelty as envisaged 
in- the relevant portion of S. 13 of the 
Hindu Marriage Act. 


21. That the imputation of adulterous 
conduct constitutes cruelty of a type 
envisaged in S. 13 of the Act, is by now 
judicially well recognised. Reliance has 
been placed on Amrik Singh P. C. S. v. 
Smt. Surjit Kaur, 1975 Cur LJ 360. Smt. 
Gayatri Devi Jain v. Dip Chand, 1977 


Hindu LR 425 and Jiwan Lata Vv. Krishan : 


Kumar, 1979 Hindu LR 599. 


. 22. Their Lordships of the Supreme 
Court in Narayan Ganesh Dastane v. Mrs. 
Sucheta Narayan Dastane, 1975 Hindu LR 
111: (ATR 1975 SC 1534) have held inter 
alia that injury to reputation - is of im- 
portant consideration in determining the 
question of cruelty. Their Lordships have 
also further held that wife’s inflexible 
temperament of her taking delight in 
causing misery to husband and his rela- 
tions, constant menacing of the peace and 
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matrimonial Court, then no condonation 
can be pleaded because the subsequent 
and the latest act of cruelty would wipe 
ut the effect of condonation of earlier 
acts of misconduct. Same would be the 
case where for instance one of the spouse 
commits an adultery, and that act is con- 
oned, if he or she again commits an act 
f adultery and the offended spouse 
comes to the Court, the condonation of 
he earlier act would not -disentitle the 
ffended spouse of the relief for the latter 
act of misconduct would wipe out the 
effect of earlier condonation. I had ‘the 
occasion to deal with such a contention in 
Amrik Singh v. Smt. Surjit Kaur 1975 
Cur LJ-360 and the observations madé 
therein are an apt answer to the conten- 
tion advanced on behalf of the petitioner 
wife, which are reproduced below:— 


“In the nature, of things, neither it 
would be conducive for a married life 


nor it is thinkable that the moment a. 


spouse commits an act which constitutes 
cruelty, the other spouse’ should rush to 
the Court for relief. A normal married 
couple would naturally make allowance 
for difference of temperament and allow 
time in. order to stabilise the marital 
relations and would thus ignore the mis- 
behaviour of the other use in the hope 
that things would improve with the pass- 
age of time. Where the mental cruelty is 
said to have 'been caused by constant 
nagging, taunts, gestures full of disre- 
spect towards, the other spouse and to- 
-wards those whom he or she either out 
of filial relationship or friendship greatly 
respects, it is only when the misconduct 
of the other spouse does not show any 
sign of improvement and a stage is reach- 
ed where the last such taunt, nagging or 
gesture proves the proverbial “last 
straw” and the spouse throws up the 
sponge, gives up the hope that time would 
mend the matters and knocks at the doors 
of the Court.” 


. 12. The latest act of cruelty on the 
part of the petitioner wife that has been 
mplained against by the respondent 
husband, is that of imputation. of carry- 
on illicit relationship with his elder 
brother’s wife; that the respondent-hus- 
band forced her to take urine a night- 
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very day she had ieft the matrimonial 
house and had started pursuing security 
proceedings against the respondent hus- 
band and also the divorce petition that 
she had filed against him and had never} _ 
lived together thereafter. All this is high- 
lighted to show that there had been no 
occasion whatsoever for the condonation 
of her latest act of cruelty. 


13. It has been urged on behalf of the 
petitioner wife that the report Ex. P-1 is 
inadmissible in evidence and once this 
piere of evidence is ruled out ef con- 
sideration, there would be no evidence 
available on the record in support of any 


- such allegation. Document Ex. P-1 is 


claimed to be inadmissible on the ground 
that it had not been duly proved in ac- 
cordance with law, in that the scribe of 
the document has not, been examined nor 
his signatures or the signatures of the 
petitioner-wife who is said to have made 
the said report, have been proved. It has 
been forcefully contended that mere ex- 
hibition of the document on the record 
would not make the document admissible 
if it had not been proved in accordance 
with law. Reliance has been placed on the 
following observations of Ray J. made in ` 
Sait Tarajee Khimchand v. Yelamarti 
Satyam, AIR 1971 SC 1865:— 

“The plaintiffs wanted to rely on Exhi- 
bits A-12 and A-13, the day book and the 
ledger respectively. The plaintiffs did not ` 
prove these books. There is no reference 
to these books in the judgments. The 
mere marking of an exhibit does not dis- 
pense with the proof of documents.” — 

14. The aforesaid observations relied 
upon on behalf of. the petitioner-wife 
were made in the context and circum- 
stances of that case. lt was - nobody’s case 
there that when the documents were ex- 
hibited ‘no objection to their admissibility | 
had been ‘raised. In fact in the latter part 
of para. 15 in which the above quoted ob- 
servation appear, it has been observed 
that the defendants. had impeached the 
plaintiffs’ books of account: The fact that | 
in the judgment no reference was made 
to those exhibits appears to show that 
admissibility of these documents had 
been objected to. Since somehow these 
documents happen to be exhibited on the. 
record, the plaintiffs sought to take ad- 


vantage of that fact. 


15. In fact where a document is allow: 
ed to be exhibited and placed on the re- 
cord and no objection is raised in the 
Court of. first instance, then no objection| 
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ceedings had become more than six 
months old. \ 


6. Respondent husband's” allegations 
that the wife bad ‘been -arrogant, had 
been frequently ‘insulting him, had been 
neglecting the children and would at 
times stay away from the house ` without 
his consent for days together and that she 
would insult the husband in the presence 
of his friends, have been held by the 
trial Court and rightly in my opinion, to 


. be established from the evidence which 


is cogent and consistent and which car- 
ries the ring of truth about it. The cri- 
ticism of the testimony of the son that he 
deposed on account of being under the 
influence of his father, in my opinion is 
totally unmerited. The answer that he 
had given in cross-examination lends 
eredence to the impression that what he 
had spoken in his examination-in-chief he 
did so out of a sense of truth and not due 
to pressure from any quarter. 


7. The criticism of the other witnesses 
of the ‘respondent-husband on the score 
. of his friendship with them, in.a case like 
this, would not be of any avail, in that 
.only friends and near-ones alone would 
have some knowledge of inter se relation- 
ship of the husband and the wife and the 
atmosphere of the family. Nothing else 


has been shown which may . cause any. 


doubt about the reliability of these wit- 
nesses. In the circumstances, the trial 
Court has rightly placed reliance on the 
game, 

8. On the other hand petitioner wifes 
denial to the allegations in the petition 
in this regard rests on her own ipse dixit, 
The two witnesses that she had examined 
had nothing to say about her conduct to- 
wards her husband and children. Girdhari 
Lal, R. W. 2, a relation of petitioner wife 
merely stated that when Krishna Rani, 


petitioner wife visited Mullanpur, she — 


had many injuries on her On en- 
quiry she had told him that her husband 
had given her the injuries; that 12 years 
back also there was a quarrel. between 
_ them and that he got the settlement 
effected. -She ig .said to have mentioned’ 
that her husband- wanted his Nirankari 
guests to be served and’ wanted her to 
press ‘their legs to which ‘she did not 
agree and the quarrel started because of 


that. Dr. Ashok Gupta, R. W. 3, Medical _ 


Officer, : General Hospital; Sector 16, 
Chandigarh deposed to the fact that ou 
6th Feb., 1978, he had examined - Krishna 
Rani wife of Chuni Lal and found a con- 
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tusion 2” x 2” in the lateral side of ri 
forearm in the middle, a contusion 2” x 
2” on the. pastro lateral aspect of left 
forearm just below the elbow, a contu- 
sion 1”..x. 1” just below the-right eye, a 
email lacerated -wound of $h em. x 
ey em. on the inner side of upper lip in 
the middle, superficial laceration of 1 cm. 
long. on the lower lip, a contusion 2” x 2” 
over the scapula of left shoulder, com- 
Plained of pain.on the anterior wall of 
abdomen left to middle just below um- 
bilicus with slight .tenderness present 
over the area and a contusion 1” x 2” just 
below the left on the anterior erect In 


_ cross-examination he admitted that the 
injuries in question would have been re- 


ceived as a result of a fall from the stairs 
or as a result of a- fall from the cycle on . 


a metalled road. 


$. Besides her own evidence, ahe has 
not examined any witness to say that her 
behaviour towards respondent husband 
was not insulting or arrogant or that she 
had not been neglecting the children and 


thet in fact she had been positively civil 


towards her husband and had been look- 
ing after the chidren well and that she 
did not leave the house without her hus- 
band’s consent for Haridwar. 

10. The learned counsel for the peti- 
tioner wife argued that after she had re- 
turned from Haridwar where she had 


‘gone without the consent of the husband 


and after the incident of disrespectful 
behaviour towards the husband when she 


~ refused to serve tea to the guests, she had 


been allowed to stay in the house and 
continued’ to do so till 6th Feb., 1978.. 
From this the Court must infer condona- 
tion of her acts and- therefore, respon- 
dent husband is not entitled to any relief. 
In support of his’ submission he cited Dr. 
N. G. Dastane v, Mrs. S. Dastane AIR 
1975 SC 1534. 

ł1i. The ratio of the åtala relied 
upon would be attracted in my opinion to 
a'case where the relief is ‘sought by. 
pleading one-particular instance which 
amounts to matrimonial offence. If the 
Court finds that after the commission of 
such a misconduct by. one spouse the 
spouse had forgiven-him or her and had 
restored her to the original position, then 


that would amount to condonation of the 


act, thus. disentitling the offended spouse 
in securing relief from the matrimonial 
Court. But where a continuing course of 
conduct on the part of a spouse, which 
tantamounts to causing mental cruelty, is 
made the basis of relief sought ‘from the 
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‘with tension;-that she was self-willed to 
the extent that she would leave tha house 
and remain away for days without his 
permission. By way of illustration, it was 
mentioned that in Nov., 1977, she went 
away to Haridwar without his permission 
and returned to the house after a week, 
Giving an instance of insulting behaviour 
it was mentioned that on 18th Jan., 1978. 
his friends Om Parkash Chadha and Dr. 
Sanjay Sachdev visited his house. She 
declined to prepare tea for them, created 
a scene by beating the children with the 
result the guests left the house without 
taking tea, as a ey he felt greatly in- 
sulted. 


But what proved to be the proverbial 
‘Yast straw” was an imputation against 
the husband of having iJlicit relations 
with Shmt. Parmeshwari, wife of his 
elder brother made in report Ex, P-1 that 
“ she had lodged against the husband on 

-~ 6th Feb., 1978. On the basis of the said 
report, the husband had been arrested 
and proceeded against. under Ss. 107. and 
151 of the Cr. P. C. The wife left the 
house on that day returning only to col- 
lect her clothes and jewellery in the ab- 
sence of the husband and thereafter has 
been staying away. 


2. Wife, Shmt. Krishna Rani denied 
the allegation pertaining to the nagging 
and insulting behaviour attributed to her. 
She has asserted that she had been ‘duti- 
fully cooking the meals and looking after 


the children; that it was the husband who - 


at the instance of his mother had been 
maltreating her occasionally and gave 

beating to her. His beating assumed 
- serious proportion on 6th Feb., 1978 which 
left her no alternative but to lodge a 
report with the police. She alleged that 
the husband was a follower of Nirankari 
faith and used to wash the feet of the 
Nirankaris with water which he made her 
to drink, although she did not believe in 
Nirankari faith. On her refusal to do so, 
She used to be given beating. 


' 3. Chuni Lal, husband, appearing as 
his ‘own witness, deposed to the allega- 
tions mentioned in the petition stating 
that the attitude of the wife was extreme- 
ly arrogant, insulting and non-co-opera- 
tive. She had been insulting him before 
his friends; that she had been neglecting 
to cook food for the children, that she 
many times and sometimes for days to- 
gether would hot cook food for the fami- 
ly, would not prepare children for the 
-School, withheld motherly affection from 
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them, with the result that he used to get 
them ready for the school and used to 
cook their meals at such times. Om Pra- 
kash Chadha, P. W. 3, deposed tothe fact 
that one day in Nov., 1977 he along with 
Dr. Sanjay Sachdev had visited the house 
of the husband. She in their presence re- 
fused to prepare tea, started beating the 
children and they thereafter left the 
house without tea. Harish,.P. W. 4, son 
of the parties corroborated the version 
given by Chuni Lal and Om Prakash 
Chadha. Dharam Singh, P. W. 5, who 
used to live in the house in front of the 
house of Chuni Lal, stated that whenever 
he visited the house of Chuni Lal, he 
found that his wife would not speak to 
him. She used to retort even on . petty 
domestic affairs; that once he visited the 
house of Chuni Lal, he found that his 
wife was not present and had gone to 
Dehradun. He noticed Chuni Lal several 
times dressing up the children for send- 
ing them to the school. 


4. The learned trial Court accepted 
the version of the husband and granted 
the decree ‘of divorce. 


5. On behalf of wife Krishna Rani, 
the judgment of the matrimonial Court 
has been assailed on the ground that not 
preparing tea for the friends of the hus- - 
band once or her going away to Haridwar 
without his permission would not consti- 
tute cruelty and that in any case these 
lapses had been condoned. Regarding im- 
putation of adulterous relations of the 
husband with his elder brother’s wife, it 
has been contended that besides the testi- 
mony of the husband, there is no other 
admissible evidence to prove the said 
allegation. Regarding the police report 
Ex. P-1, the stand taken is that the said 
report is inadmissible in evidence as the 
same had not been duly proved in accord- 
ance with law and therefore, the trial 
Court ought not to have taken the same 
into consideration. In the alternative, it 
was contended that the allegation con- 
tained in the report Ex. P-1, having not 
been repeated by her either in her writ- 
ten statement or-in her evidence, the 
said stray allegation in the police report 
in question would not constitute cruelty 
of the kind envisaged in Section 13 of the 
Hindu Marriage Act.- Regarding the pro- 
ceedings under Ss. 107/151 of the Cr. P. C. 
against the husband, the position taken 
by the wife, as will be clear from the 
cross-examination of Chuni Lal husband, 
is that he was discharged because the pro- 
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petitioner wife that has been complained 
against by the respondent husband, is 
that of imputation of carrying on illicit 
relationship with his elder brother's wife; 
that the respondent-husband forced her 
to take urine and night-soil and that the 
husband after going to the toilet used to 
come straight for taking his meals with- 
out washing his hands, These allegations 
were made in the report that she had 


lodged with the police on 6th Feb., 1978 - 


and on that very day she had left the 
matrimonial house and had started pursu- 
ing security proceedings against the re- 
spondent husband and also the divorce 
petition that she had filed against him 
and had never lived together thereafter. 
All this is highlighted to show that there 
had been no occasion whatsoever for the 
condonation of her latest act of cruelty. 
AIR 1975.SC 1534 Ref. 
(Paras 11 and 12) 
(B) Evidence Act (1 of 1872), Ss. 114 and 
19 — First information report — Is pub- 
lic document — Is governed by illu. (e) 
of Section 114, 


Where. a document is allowed to be ex- 
hibited and placed on the record and no 
objection is raised in the Court of first in- 
stance, then no objection can be permit- 


ted to be raised regarding the admissibi- . 


lity of such a document merely on the 
score of mode of proof thereof. In the in- 
stant case the document in question was 
F. L R. recorded by a police Officer in the 
discharge of his official duty and there- 
fore would be a part of the public record. 


Respondent had placed on the record cer- 


tified copy of the F. I. R. He had also exa- 
‘mined constable who had brought the 
original record for the perusal of the 
Court and had shown the same to the 
Court. Illustration (e) of S. 114 of the 
Evidence Act -permits the raising of a 
- presumption that the official acts had 
been regularly performed. S. 79 of the 
‘Evidence Act ton permits the raising ofa 
presumption as to the genuineness of the 
certified copies. In view of this it would 
have to be taken that the police official 
who had recorded the F. I. R. had done 
so in a regular manner in due perform- 
ance of his duty. Cl. (e) of S. 65 of the 
Evidence Act, permits production of 
secondary evidence to prove the exist- 
ence, condition or contents of än original 
document if the same is a public docu- 
ment within the meaning of S. 74 of the 
Evidence Act, The secondary evidence en- 
visaged of such document is a certified 
copy. S. 77 of the Evidence Act provides 
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that certified copies. can be produced in 
proof of the contents of the public docu- 
ment of which they purport to be copies. 

. (Paras 15 and-16) 


(C) Hindu Marriage Act (25 of 1955), _ 


S. 13 (1) (ib) —Cruelty-— False imputa- 
tion of adulterous: conduct on the part of 
husband —- Amounts to cruelty — Cruel- 
ty on part of husband would not take 
away his right to divorce on the ground 
of cruelty, Case law discussed. 
(Paras 21 and 24) 
(D) Hindu Marriage Act (25 of 1955), 
S. 13 (1) (ib) — Cruelty — Overall effect 
of behaviour should be considered — 
Divorce cannot be denied by considering 
single instance — Concept of cruelty 
keeps changing. 1978 Cur LJ 443, Rel. on. 
1968-70 Pun LR 879, Disting. 


(Para 26) 
Cases Referred: Chronological Paras 
1980 Hindu LR 85 (Punj) 25 
1979 Hindu LR 599 (Punj) 22 
1978 Cur LJ 443 26 
1977 Hindu LR 425 (Punj) 21 


AIR 1975 SC 1534:1975 Hindu LR 111 


10, 22 

1975 Cur LJ 360 11, 21 
AIR 1971 SC 1865 13 
1968-70 Pun LR 879 26 
ATR 1963 SC 1633 17 
AIR 1962 Guj 214 18 
AIR 1937 Lah 593 18 
ATR 1915 PC 111° 15 
Gopi Chand, . for Appellant; Sarwan 


Singh, for Respondent. 

JUDGMENT :— The couple though 
married as far back as on 10th June, 1959 
and blessed with three children, appears 
not to have been able to make a success 
of it. It was the appellant-wife Shmt. 
Krishna Rani (hereinafter referred to as 


‘the petitioner wife), who had in the first 


instance taken out divorce proceedings in 
March, 1978 which came to be dismissed 
on Ist Sept., 1978 in default. It is there- 
after Chuni Lal, husband (hereinafter re- 
ferred to as the respondent-husband) who 
took up the initiative by filing the pre- 
sent petition on 15th Nov., 1978 under 
S. 13 of the Hindu Marriage Act. seeking 
divorce on the ground of cruelty. It was 
alleged in the petition that the wife has 
been of a nagging type constantly insult- 
ing him even in the presence of his 
friends, she had been neglecting the 
childrén for whom she would not cook 
meal in time, would frequently beat 
them and maintain an atmosphere in the 
house which- was constantly surcharged 
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a given Court) not to an individual con- 
sumer but to a distributor or a wholesaler 
or a retailer and that such a sale should 
be at a commercial scale. If this much is 
ot insisted ypon, then the defendant can 


‘be dragged into litigation in’ any part of 


, i 


the country by only adducing. flimsy kind 
of evidence that has been adduced in the 
present case by a company which has its 
head office at Solan in Himachal Pradesh 
where the defendant too have their head 
office and where it was convenient to the 
plaintiff to prosecute the suit and to the 
defendant to defend the suit. A big firm 
like Mohan Meakin Breweries Limited 
has its ramifications all over the country 
and it is easy for it to have dragged this 
publie Corporation into litigation even at 
a far off place like Kanya Kumari if the 
only evidence necessary to give jurisdic- 
tion to that Court was of purchasing of a 
few bottles by any agent of Mohan 
Meakin Limited from someone. locally 
there. 


10. Mr. Chadha, learned counsel for 
the plaintif-Company, however, placed 
reliance ona Division Bench decision of 
Allahabad High Court reported as Khesh- 
trapal Sharma v. Pancham Singh Varma, 
AIR 1915 All 262. The facts in that case 


were that the defendant had advertised ° 


his goods through newspapers, hand-bills 
and circulars at Muttra. The plaintiff in- 
stituted the suit in Muttra. The defendant 
challenged the jurisdiction of Muttra 


‘Court. The High Court after stressing the 


ni 


fact that the infringement alleged was by 
way of an advertisement of the respon- 
dént’s medicine in papers published in 
Muttra and in circulars and hand-bills 
distributed in the same place observed 


that the question for consideration was 


: 


whether the publication of the advertise- 
ment by the respondent of his medicine, 
Asli Sudha Shindhu, in papers, hand-bills 
and circulars published in Muttra was an 
infringement of the applicant’s: trade 
mark. It was held that it amounted to in- 
fringement and so it was held that the 
Court at Muttra had the jurisdiction. 


11. The ratio of this decision can be 
of no help to.the plaintiff. It was not in 
dispute that the advertisement had been 
done at Muttra by the respondent. The 


y fact is said to have constituted the in- 


fringement of plaintiff’s trade mark. Since 
the said act was admittedly done by the 
respondent, so the cause of action accrued 
at Muttra. Similarly, if the plaintiff had 
been able to prove the sale directly by 
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the defendant of the apple juice under 
the impugned trade mark to someone 
other than the individual consumer at 
Ludhiana, then the Ludhiana Court would 
certainly have had the jurisdiction. So 
the ratio of Kheshtrapal Sharma’s case 
(Supra) in no way runs counter to what ` 
has been held by Lahore High Court and 
by me in this case.. 


12. In my opinion, the trial Court had 
wrongly assumed the jurisdiction in this 
case, when, in fact, it had no jurisdiction 
to entertain and try this suit. Conse- 
quentiy, the revision petition is allowed 
with costs and the impugned order is set 
aside. 

Petition allowed. 
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D. S. TEWATIA, J. . 
Smt. Krishna Rani, Appellant v. Chuni 


' Lal Gulati, Respondent. 


F. A. F. O. No. 2-M of 1980. D/- 4-8- 
1980.* ' 
(A) Hindu Marriage Act (25 of 1955), 
S. 13 (1) (ib) — Divorce on the ground of 
cruelty — Condonation of acts — When 


takes place. 
If the Court finds that after the com- 


‘mission of such a misconduct by one 


spouse the other spouse had forgiven him 
or her and had restored her to the ori- 
ginal position, then that would amount to 


. condonation of the act, thus disentitling 


the offended spouse in securing relief 
from the matrimonial Court. But where 


a continuing course of conduct on the 


part.of a spouse, which tantamounts to 
causing mental cruelty, is made the basis 
of relief sought from the matrimonial 
Court, then no condonation can be plead- 
ed because the subsequent and the latest 
act of cruelty would wipe out the effect 
of condonation of earlier acts of miscon- 
duct. Same would be the case where for 
instance one of the spouses commits an 
adultery, and that act is condoned, if he 
or she again commits an act of adultery 
and the offended spouse comes to the 
Court, the condonation of the earlier act 
would not disentitle the offended spouse 
of the relief for the latter act of mis- 
conduct would wipe out the effect of ear- 
lier condonation. In the instant case the 
latest act of cruelty on the part of the 


*From decree of Amrit Lal Bahri, Dist. 
J. Chandigarh, D/- 11-10-1979. 
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Store at Ludhiana who issued him cash 
memo marked ‘A’.. One of the said six 
bottles was produced as. Exhibit P. 1. He 
further stated that other shopkeepers 
also sold Golden Crown apple juice in 
July, 1976. In his cross~examination he 
stated that Vinodi Lal was the’ stockist 


' of Golden Crown, later on he further. 


‘stated that Brewerges (Beverages?) 
were the stockist of Golden ‘Crown 
apple juice. He was unable to say 
as to whether the sale at Ludhiana 
of Golden Crown .apple juice was 
‘two bottles or two lae bottles. He 
admitted. that he -had never paid 
visit to the office of Amrit Beverages 
‘nor he had met any partner or director 
or shareholder or proprietor of Amrit 
Beverages. He further stated that: he 
did not know as to who. were the stock- 
ists of various breweries at Ludhiana. 

3. Gurdip Singh P. W. 1 stated that 
on 20th July, 1978, a customer had pur- 
chased six bottles of Golden Crown 
apple juice and the cash memo marked 


‘A’ had been issued by his brother. He- 


produced carbon copy of the cash memo. 
which was marked ‘B’. He ‘further stat- 
ed that he used to get juice manufactur- 
ed by the defendant from their distribu- 
tor Amrit Beverages. The cash memo 
marked ‘C’ and D’ are said to have been 
issued by the said distributors. In cross- 
examination, he stated that he was not a 
registered dealer in the city of Ludhiana 
He also did not kħow as to whether 
Amrit Beverages were the registered 
dealers. He admitted that in the 
memo book brought by him in Court, 
there was no other cash memo in which 
Golden Crown apple was specifically 
mentioned. He further added-that tha 
brand name of the juice is mentioned 
only if a customer specifically asks the 
same to be mentioned. The customer who 
had purchased apple juice marked ‘P. I 
‘had specifically asked the brand name to 
be mentioned and therefore, it was men- 
tioned. He admitted that the brand name 
for the apple juice purchased against 
cash memo ‘A’ is ‘Gold Crown’. and not 
‘Golden Crown’. However, he added: that 
what he had sold was ‘Golden Crown’ to 
that customer. He did not produce’ the 
ledger book. He admitted that he kept 
no record as to how much quantity of 
different juices he had sold in the month 
of July, 1978. He stated that it was his 
brother who knew every iming about the 


business, 


cash . 


A. I. R. 
4. : The eee led no evidence in 


ERL 


“8. ‘The trial Gout from the aforesaid 

Maral coñcluded on the strength of a 
single bench decision of Lahore High 
Court in Firm Bhagwan Das v. Watkins 
Mayor and Co. AIR 1947 Lah 289 that 
Ludhiana Courts had the jurisdiction to 
try the suit. 
° 6 In my opinion, the decision relied 
upon by the learned trial Judge is rather 
to the contrary. Cornelus. J. had observ- 
ed as follows:— 

“In order, therefore, that the Courts at- 
particular place should have jurisdictión 
to try a passing off action it is necessary 
to show that the defendants were respon- 
sible for sending out to, that district, 
goods which were . liable to deceive in- 


- tending purchasers into believing that 


they were goods manufactured by the, 
plaintiffs. It would: of course not be suffi- 
cient if such goods were supplied by the 
defendants to individual purchasers -for 
use, as in such a case, the probability of 
any members of the public being deceiv-- 
ed would be slight. It is necessary to 


show that the supply has been on a com- 
_mercial scale to persons who are likely to 


— the goods in question for sale.” 


From the underlined observations, 
it L clear that the Court in that case had 
insisted upon two things; (i) that it is the 
defendant who must have supplied the 
goods and that too not to the individual 
purchasers and, (li) that. such a supply 
should have been by the defendant at a 
commercial scale. It means that the 
plaintiff must prove that within. certain 
jurisdiction, there has been a_ direct 
transaction of sale and purchase between 
the defendant and a distributor or a 
wholesaler or retailer of the goods of the 
impugned trade mark and such transac- 
tions be of commercial proportion. 

8. In the present case, there is no evi- 
dence whatsoever to show anv transaction 
of sale by the defendant to any party in 
Ludhiana.. The transaction of sale and 
purchase that is deposed to is between 


.P. W. 1 and P. W. 2 on the one hand and, 


at best, between the P. W.-1 and the al- 
leged distributor on the other and that 
transaction too is of only six bottles. 


9. In a case of present nature, the; 
cause of action partly or wholly can arise 
in a given jurisdiction only if it is the 
defendant who is proved to have directly 
made sale of the goods under the impugn- 
ed trade mark (within the jurisdiction of 
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after the construction. of the thermal 
plant somewhere in the year 1968, the 
price in the locality or near about the 
same had undoubtedly started going up. 
The very fact that the suit land has been 
“acquired for the purpose of constructing 
a marshalling yard of the said thermal 
plant is indicative of the fact that the 
_ presently acquired area lies in the close 
vicinity of the thermal plant. Site-plan 
Ex. R. 2 also reveals this factual: posi- 
tion. In fixing the market value of the 
acquired land at the rates already in- 
dicated, the Court' primarily relied on a 
sale instance Ex. A. 10 vide which 26 
Bighas and 13 Biswas of Nehri land was 
sold for Rs. 65,000/- on May 22, 1969. 
The State-appellant chose to rely upon 
two mutation orders relating to the sale 
of agricultural land Exs. R. 3 and R. 4. 
The learned counsel for the appellant is 
“not in a position to locate the areas 
covered by these instances vis-a-vis the 
acquired land. In the absence of this, 
- it is difficult to hold as to how these in- 
Stances are at all relevant to the deter- 
mination of the market price of the ac- 
quired land. Thus the lower Court was 
perfectly justified in ignoring these two 
instances produced. and proved on behalf 


of the State-appellant and to rely on 
Ex. A. 10. 
10. In the light of the discussion 


above, this appeal fails and is dismissed 
_ but with no order as to costs. 


Appeal dismissed. 
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; D. S. TEWATIA, J. 


Himachal Pradesh Horticulture Pro- ; 


duce Marketing and Processing Corpora- 
tion Ltd., Simla, Petitioner v. M/s. Mohan 
Meakin Breweries Limited, Solan (Him 
Pra), Respondent. 

Civil Revn. No. 1540 of 1980, D/- 29- 9- 
1980.* 


Civil P. C. (5 of 1908), S. 20 —— Trade 
mark — Infringement — Suit for passing 
off — Place of suing — Cause of action 
(Trade and Merchandise Marks Act 
(1958), Ss. 105, 106). 


In a suit for passing off or injunction 





eon account of infringement of trade 
mark, the cause of action partly or 
*Against order of Des Raj Mahajan, 


Addl. Dist. J., Ludhiana, D/- 6-5-1980, 
LX/LX/G836/80/VVG/MVJ 
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wholly can arise in a given jurisdiction 
only if it is the defendant who is proved 
to have directly made sale of goods 
under the impugned trade mark, within 


that jurisdiction, not to an individual 


consumer but to a distributor, whole- 
saler or retailer and that such a sale is 
on a commercial scale. In the instant 
case there was no evidence to show any 
transaction of sale of goods under the 


‘impugned trade mark, made by the de- 


fendant at the place ‘where the suit for 
passing off and injunction was institut- 
ed and so the court at that place had no 
jurisdiction to entertain the suit. AIR 
1947 Lahore 289, Relied on, AIR 1915 
All 262, Distinguished. l j 

(Paras 8, 9, 12} 
Cases Referred: Chronological Paras 
AIR 1947 Lah 289 5 
AIR 1915 All 262:13 All LJ 697 10, 11 


A. Vishvanatha with O. P. Hoshiarpuri 
and V. Ram Swaroop, for Petitioner; R: 
S. Chadha, for Respondent. 


ORDER :— Messrs Mohan Meakin 
Breweries Limited  plaintiff-respondent. 
(hereinafter referred to as the plaintiff) 
sought against Himachal Pradesh Horti- 
culture Produce Marketing and Process- 
ing Corporation Limited {herein after re- 
ferred to as the defendant) permanent 
injunction and rendition of accounts for 
infringement and passing off under Sec- 
tion 105/106 of the Trade and Merchan- 
dise Marks Act, 1958. It was averred in 
the plaint that apple juice manufactured 
by the defendant Corporation was sold 
under the impugned trade mark ‘Golden 
Crown’ in Ludhiana and therefore, 
Ludhiana Courts had the jurisdiction to 
entertain and try the suit in question. 
The defendant Corporation challenged 
the jurisdiction of Ludhiana Court and 
the trial Court, therefore, framed the 
following preliminary issue for decision 
at the threshold: — 


“Whether this Court has 
to try this suit?”. 

2. The plaintiff examined Gurdip 
Singh and Kamlesh Kumar Dhamija as 
P. W. 1 and P.. W. 2 respectively. 
Kamlesh Kumar Dhamija, who claimed 
himself to be the Assistant Manager of 
Trade Links, Ludhiana, stated that his 
company was the distributor of the - 
goods manufactured by the plaintiff- 
company including apple juice under 
the trade mark ‘Gold Coin’; that in pur- 
suance of the direction of the plaintiff- 
company, he had purchased 6 bottles of 
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prefer an. appeal against the . award. 


Moreover, the practice of filing appeal. 


in the name of the Collector has been in 
existence for a long time. 


Even if it is assumed that the State 
Government is the real aggrieved party 
in whose name appeal should have been 
filed by" the Collector as their agent, the 
defect in an appeal filed by the Collec- 
tor in his name, would not be fatal.” 


As would be clear from the above ex- 
tract from the judgment, it was a case 
where the appeal had been filed by the 
Collector himself without impleading 
the State as a party. Keeping in view 
the provisions of the various sections of 
the Act, it was held that the Collector in 
these matters acts only as an agent of 
the government and it is his duty not 
only to make award but he must also 
watch and protect the interests of the 
government in case the said award is 
upset by the Court. This case was later 
approved and followed by the same High 
Court in The Collector, Seoni v. Dadoo 
Yogendra Nath Singh, AIR 1969 Madh 
Pra 28. In a still later case before the 
Bombay High Court in The State of 
Maharashtra v., Bapurao Dnyanoba, AIR 
1973 Bom 231, where a contention had 
been raised before the Division Bench 


that it is only the Collector and not the 


government who. can file the appeal 
against an award of the Land Acquisi- 
tion Court. It was held as follows:— 


“The Collector when he .makes an 
award, makes an offer on behalf of the 
Government to the owner of the Pro- 
perty. As a Collector as such he is not 
a person who had to pay compensation 
which is paid out of the funds of the 
Government. The real person who would 
be interested in challenging the enhanc- 
ed compensation made by the Court in a 
reference under Section 18 is the princi- 
pal, namely the Government, and if the 
Government’s agent namely, the Collec- 
tor can file an appeal challenging the 
enhanced compensation by the Court, the 
principal itself would not be incompet- 
ent to file such an appeal. Merely be- 
cause normally appeals are filed by the 
Collector functioning as Land Acquisi- 
tion Officer, it does not mean that appeal 
filed by the Government would become 
incompetent.” 


6. In this case, reliance has been plac- 
ed on a decision of the Privy Council ‘in 
Ezra v. Secretary of State for India, 
(1905) ILR 32 Cal 605 (PC), whereby their 


Chaman Lal 
‘Lordships upheld the’ judgment of 


Punjab State v. 


A.L R. 


Calcutta High Court wherein the follow- 
ing observations relevant to the point in 
issue were made:— 


“The considerations, to which we have 
referred, satisfy us that the collector 
acts in the matter of the enquiry and the 
valuation of the land, only as an agent 
of the Government and not as a Judi- 
cial Officer.” 


After determining the scope and the 
duty, a Collector under the Act has to 
perfrom. This is how their Lordships of 
the Privy Council concluded the matter; 

“his ultimate duty being not to con- 
elude the owner by his so-called award, 
but to fix the sum, which in his best 
judgment fix the value and should be 
offered,” 


These observations of the Privy Council 
have later been approved by Supreme 
Court in Raja Harish Chandra v. Deputy 
Land Acquisition Officer, AIR 1961 SC 
1500. 


7. In view of these authoritative pro- 
nouncements, and none being cited to 
the contrary by the learned counsel for 
the respondent, I have no hesitation in 
my mind to hold that the Collector who 
under the Act acts as an agent of the 
government is fully competent to file an 
appeal by himself or on behalf of the 
government. Learned counsel for the 
respondent, however, has made a refer- 
ence to the following three judgments 
AIR 1926 Lah 10 (Natha Singh v. Sundar 
Singh, AIR 1936 Lah 564 (Nihal Chand v. 
Dist. Board Mianwali); 1913 Punj Re 59 


‘(Fakir Chand v. Municipal Com- 
mittee, Hazro). But none of these, is 
relevant to the determination of ‘the 


question in issue. What has been held in 
these cases is that the person or the 
body for whose purpose or benefit the 
State Government acquires the land is 
not competent to file an appeal of its 
own against the award of the Land Ac- 
quisition Court. As per these judgments, 
only State Government can file the ap- 
peal. The question whether the Collector 
can file an appeal of his own or on be- 
half of the State Government was not 
in issue in these cases. 

8 For all these reasons, I overrule 
the preliminary objection raised by the 
learned counsel for the respondent. 

9. So far as the merits of the appeal 
are concerned, I do not find any sub- 
stance in the same. The lower Court 
has- recorded a categorical finding that 


‘the 


v 


‘perform’ the 


1981 . j 


Commissioner, any officer specially ap- 
pointed by the: appropriate Govt. to 
functions of a Collector 
under the Act. For all intents: and pur- 


«co POSES’ under the’ Act the.: Collector. acts 


_ discussed. 


y AIR 1973 Bom 231 


s 
x 


` AIR 1936 Lah 564 


as an agent of the Govt. and offers the 
compensation . awarded by him to a 


Claimant on behalf of the Govt. :He in 


his capacity as an agent of the Govt. is 
obviously interested to see 
Govt. is not made to pay more than 
what he considers to be the’ fair com- 
pensation and in case his award is upset 
by a Land Acquisition Court on a re- 
ference under S. 18 of the Act, he surely 
is. competent to file an appeal against 
the same in order to watch and protect 
the interests of the Govt. Case law 
ve (Para 5) 


Cases Referred: Chronological Paras 


AIR 1969 Madh.Pra 28 
AIR 1964 Madh Pra 196 
AIR 1961 SC 1500 


AIR 1926 Lah 10 . f 
1918 Pun Re 59` g 
(1905) ILR 32 Cal.605 (PC) 


K. P. Bhandari, with Ravi Kapoor, for 
Petitioner; Puran Chand, for, Sro 
dent. . 

JUDGMENT :— The State Gaversinent 
acquired 177 Bighas of Land at Bhatinda 
for the construction of a. marshalling 
yard of Guru Nanak Tharmal Plant .at 
Bhatinda by the Punjab State Electri- 
city Board. The requisite notification 
under Section 4 of the Land Acquisition 
Act (for short, the Act) was published on 
September, .21, 1971. The Land Acquisi- 
tion Collector after hearing the claim- 
ants determined the market. price of the 


KE- E-E-E- SEEE 


. acquiréd land at the following rates: 


~ 


Nehri ``; . -Rs. 1400/- per bigha 
Barani Rs.  800/- per bigha - 
Chaman Lal one of the claimants (now 
respondent) was not satisfied with the 
adequacy of compensation awarded and 
sought a reference under Section 18 of 
the Act; as a result thereof the said 
Court enhanced the rate of compensation 
to the following extent:— ‘ 

Nehri Rs. 10,000/- per acre 

Barani- Rs. 6 '000/- per acre. 
2. The State has ‘made a grouse of 
this enhancement and thus this appeal 


3. At the time of the hearing of the 
appeal, learned counsel for the. respon- 
dent raised a preliminary objection about 


‘Punjab State v. Chaman Lal 


that’ the. 
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the tenability of the same on the ground 
that though the heading of the appeal. 
reads “Punjab State through the Land 


` Acquisition Collector” yet it is only the 


Collector who has filed this appeal and it 
is he alone who has signed or executed 
the power of attorney in favour of Gian 
Chand . Gupta, Advocate, who actually 
filed and presented this’ appeal. Learned 
counsel asserted that the State Govern- 
ment could only file an. appeal through 
one of its government pleaders, i e. the 
Advocate General or any of his Assistants. 

4, After hearing the learned ' counsel 
for the parties; I do- not find any merit in 
this submission of, the, -learned counsel 
for the respondent. . 


5. The expression ‘Collector’. as defin- 


_ed in the Land Acquisition Act includes, 


besides the Dupty .Commissioner, any 


Officer specially appointed. by the appro-|. 
‘priate government to perform the func- 
‘tions of a Collector under the Act. For 


all intents and purposes under the Act 
he.acts as an agent of the government 
and offers the compensation . awarded by 
him to a claimant on behalf: of the gov- 
ernment. He in his capacity as an agent 
of the government is obviously: interesi- 
ed to see that the government,-is not 
made to pay more than what. he con- 
Siders to be the fair compensation and 
in case his. award is upset by a Land 


. Acquisition Court, on a reference under 


Section 18.of the Act, he surely is com- 
petent to file an appeal against the same 
in order to watch and protect the in- 
terests of the government. This aspect of 
the matter came up for consideration 
before a Divisidn. Bench of the Madhya 
Pradesh H. C. in The ‘Collector, Raigarh 


v. Chaturbhuj Panda (AIR ` 1964 Madh: 


Pra 196) wherein it was held as fol=| 
lows: r 


“The Collector . can file ano appeal 


- against an award of the Court on behalf . 


of the State Government. It is not neces- 
sary to file the. appeal formaily .in the 
name of the State Government. | 

The Collector has a right to act for the 
Government under the specific provi- 
sions of the Act. The amounts of com- 


‘pensation and the interest on the amount .. 


have to be paid by the State Govern- 


' ment; but under .the special provisions 


of the Act it is the Collector who has to 
perform that duty. If the Collector 
wants to be relieved of a part of the 
statutory: liability created by the award 
of the Court, he should be entitled to 
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2. The trial Court framed the follow~ 

ing three issues to: decide the matter: 
.(1) Whether there. are sufficient 


grounds for the setting aside of ex parie 
decree dated 9-4-1973? O. P. J. ; 


--{(2) Whether the application has: been 
filed by a competent person? O. P. J. ` 

(3) Whether the application has been 
fled within limitation? 


3. The trial Court decided EE No. 2 
in favour of the Corporation, but the re- 
maining issues‘ Nos. 2 and 3 were decided 
against it. In consequence of the same, 
- the application for setting aside the.ex 
parte decree was dismissed. An appeal 
was preferred by the Corporation which 
was also dismissed by Sentor Subordinate 
Judge, and hence the present Revision 
petition. 


4. A preliminary objection has been 
raised by the learned . counsel for the re- 
spondents that in the absence of any ob- 
jection in regard to lack of jurisdiction of 
the two Courts below, the present Revi- 
sion Petition is incompetent as this Court 
was not called upon to assess questions of 
fact or law which.may even haye been 
decided wrongly. In this behalf, reference 


is made to D. L. F. Housing and Construc- 


tion Co. (P) Ltd. v. Sarup Singh, AIR 1971 
SC 2324. Indeed, Section 115, Code of 
Civil Procedure, as amended, “provides 
that the High Court shall not vary or' Te- 
verse any order made in'- course of the 
suit or other proceedings except- in a case 
where if the order is allowed to stand, it 
would occasion a failure of justice or 
cause irreparable injury to the party 
against whom it was made. No such con- 
tingency is, however, forthcoming in the 
present case. Both the Courts below have 
recorded concurrent findings on the. two 
crucial issues Nos., 2 and 3, by holding 


that the application for setting aside the 


ex parte . decree was not’ filed by 
a competent person and even. ‘otherwise 
the application was barred by limitation. 
There is no effective answer to these 
points on behalf of ‘the petitioner. a 

5. As regards the. question as to whe- 
ther the District Manager. of the Food 
Corporation was - competent to conduct 
the case on behalf of the Corporation, 
the learned counsel for the petitioner has 


referred to the provisions of Order: XXIX, © 


Rule 1, Code of - Civil Procedure, which 
prescribe that in suits by or against a cor- 
poration, any pleading may be signed and 
verified on behalf of the corporation ‘by 
the secretary or by any director or other 


A.L R. 


principal officer of the corporation who is 
able to-depose tò the facts of the case. 
This provision nowhere empowers such an 
officer to conduct the case on behalf of 
the Corporation. In fact, only the limited 
power to sign and ` verity the pleadings| Y 
has been conferred upon the officer. The 
Courts below were, therefore, quite cor- 
rect in settling issue No. 2 against the 
petitioner. i 


-6 Coming to the question of limita- 
tion, the learned counsel has reiterated 
the same argument as was advanced be- 
fore the Courts below that the Çorpora- 
tion learnt about the proceedings on 
January 3, 1974, when it received sum- 
mons for execution of the decree. The 
Courts below have gone into this matter 
and have held that the Corporation did 
not lead any evidence whatsoever to 
prove this allegation. In the absence of 


cogent evidence to this effect, the mere y 


oral statement. of the officer in this behalf 
could not be accepted. The petitioner, 
therefore, fails on the question of limita- 
tion also'and the rélevant issue No. 3 has 
been correctly decided against it by the 
Courts below. 


i 7. 


ity, nor an allegation about the. lack of 


_Jurisdiction vesting in the Courts below, 


the present Revision Petition is without 
merit and is consequently dismissed. In 
the circumstances of the case, however, 
there will be no order as to costs. 


Revision dismissed. 
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-E S. TIWANA, J. 


Punjab State, Petitioner v. - Chaman 


Lal, Respondent. ` 


Regular First Appeal No. 440 of 1976, 
D/- 29-9-1980.* - 

Land Acquisition Act (1 of 1894), Sec- _ 
tion 54 — Appeal under — Collector is 
competent to file appeal by himself or 
on behalf of Govt. j 

The Collector. who. der the Act acts 
as an agent of the Govt. is fully cow- 
petent to file an appeal under 8. .54 by 
mgen or on behali of the Govt. 

(Para ¥) 


The expression ‘Collector’ as defined 


im the Act includes, besides the Deputy 


*From order of Joginder. Singh Sidhu, 
‘Addl. Dist.J., Bhatinda, D/- 5-1-1976. 


AY/AY/A317/81/VVG/LGC 





There being no material irregular- 
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mani Gurdwara. Parbandhak Committee 
Amritsar. AIR 1976 Punj and Har 130 
(FB), on a number of objections being 
raised before the learned Judge hearing 
the matter on a difference, he thought it 
safer that the surviving questions in the 
appeal as well as the third question as to 
whether this reference could be heard by 
single Judge might be decided by a Full 
Bench of this Court. The Full Bench pro- 
ceeded to decide the case on merits but 
did not advert to the question whether 
the reference could be heard by a single 
Judge or not. Again in Mahant Budh 
Dass and Mahant Purna Nand v. Shiro- 


mani Gurdwara Parbandhak Committee, 


Amritsar, AIR 1978 Punj & Har 39 (FB), 
on a difference betwixt the Judges con- 


stituting the Division Bench the matter - 


had to be placed before a Full Bench be- 
cause of the express recommendation 


- made by. the Judges composing the Bench 


that the case should be referred to a 
larger Bench. 


9. It would be evident from the above 
that it was merely for reasons of safety, 
propriety and in view of the importance 
of the issues involved in the said cases 
that these were referred by the third 
Judge for decision by a larger Bench. 
Obviously there is and cannot be any 
bar in such a situation for the matter to 
be considered and decided by a larger 
Bench — may be of three, five or even 
seven Judges. The real issue herein is 
whether the hearing by a third Judge 
alone on a difference of opinion is * not 
warranted by law. None of the aforesaid 
three judgments laid down anything even 
remotely on that point. It appears to me 
that these authorities are plainly wide 
of the mark. 


' 10. Both on principle and precedent 
I would, therefore, return the answer to 


. the question formulated at the outset in 


* 


the negative and hold that the hearing 
of this appeal hy a single Judge on the 
point of difference betwixt the learned 
members of the Division Bench com- 
posing the same is perfectly in accord- 
ance with law, 


Order accordingly, 
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Food Corpn, of India v. Baldev Kaur 


P. & H. 113 
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SURINDER SINGH, J. 


Food Corporation of India, Petitioner v. 
Sardarni Baldev Kaur and others, Re- 
spondents. 


Civil Revn. No. 543 of 1976, D/- 10-10- 
1980.* P 


(A) Civil P. C. (5 of 1908), O. 29, R. 1 
and O. 9, R. 13 — District Manager, Food 
Corporation of India is not competent to 
conduct suit on behalf of Corporation — 
He cannot apply to set aside ex parte de- 
cree — Powers under O. 29, R. 1 — Ex- 

tent of, explained. l 


District Manager, F. C. I. is not com- 
petent to conduct cases on behalf of the 
Corporation and hence application made 
by him to set aside an ex parte decree 
passed against the Corporation was un- 
tenable. Provisions of O. 29, R. 1 only 
empower the Secretary, Director or any 
other Principal Officer of the Corporation 
who can depose to the facts of the case, 
to sign and verify any pleading made in 
any suit by or against the Corporation. . 
This provision nowhere empowers such an 
officer to conduct a case on behalf of the 
Corporation. (Para 5) 


(B) Civil P. C. {5 of 1908), O. 9, R. 13 — 
Setting aside ex parte decree — Applica- 
tion by Corporation beyond limitation — 
Allegation that it learnt about the decree 
only after receiving summons for execu- 
tion — No evidence adduced to prove 
allegation — Mere oral statement of the 
officer cannot be accepted. (Para 6) 


Cases Referred: Paras — 
AIR 1971 SC 2324 


Arun Nehra with D. S. Nehra, for Peti- 
tioner; Tirath Singh, for Respondents. 

ORDER :— The petitioner, Food Cor- 
poration of India, was proceeded against 
ex parte and an ex parte decree was pass- 
ed against it on April 9, 1973. The Cor- 
poration applied for setting aside the ex 
parte decree on February 2, 1974. which 
was resisted by the respondents, It is not 
disputed that the Corporation came to 
know about the ex parte decree on Janu- 
ary 3, 1974 when summons for the execu- 
tion of the above decree was received by 
it. 


_ Chronological 


*Against order of Sr. Sub. J., Sangrur 


{Exercising enhanced Appellate Powers), 
D/- 2-1-1976. 


AY/AY/A315/81/VVG/LGC 
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Now seeing the matter in. the correct 
perspective and sequence in the light of 
the aforesaid provisions, it would be ap: 
parent that in direct; compliance - with 
‘Section 34 of the Act, this. appeal was 
duly placed before the Division Bench, 
Therefore, the command of sub~sec, (8) 
of Section 34 of the Act stands fully and 
amply complied with. Tha case, fhere- 
fore, stands patently heard by a Divi- 
sion Bench of this Court who have res 
corded their separate judgments, Now 
what calls for notice is that Cl, 26 of the 
Letters Patent can only follow and can- 
not in any situation precede the provi- 
sions of S, 34 of the Act, It is only after 
the hearing of the appeal by a Division 










Act that possibly the question of any 
difference of opinion betwixt the Judges 
constituting the same and the mode of 
solving the same could possibly arise, 
In that situation CL 26 of the Letters 
Patent is exhaustive and there is no con- 
ict with any similar or. parallel provi- 
-sion either.of the Sikh Gurdwaras Act 
or any other clause.of the Letters Patent, 
Therefore, the ghost of any conflict 
betwixt S. 34 of the Act and CL 26 of 
the Letters Patent, and the one overrid- 


provisions here 
would be complementary and can be 
harmoniously construed. 


5. The matter can also be 
from another angle. S. 12 (11) of the Sikh 
Gurdwaras Act itself makes the provi- 
sions of the Civil Procedure Code direct- 
ly applicable to matters governed by the 
said Act. Once that is so, it may well 
attract the provisions of S. 98 of the Civil 
P. C. Herein what calls for notice is that 
sub-section (3) of S. 98 of the Code ex- 
pressly lays down that nothing in this 
section shall be deemed to alter or other- 
wise affect any provision of the letters 
patent of any High Court. Even other- 
wise the provisions of Section 98 of the 
Code and Cl. 26 of the Letters Patent, in 
this context, appear to be similar if not 
virtually in pari materia. Viewed from 
this angle also, in the case of a differ- 
` ence of opinion, S. 98 of the Code. itself 
and in any case sub-sec. (3) thereof sav- 
ing the. Letters Patent from its operation 
would make it evident that the matter 
has to be placed before a third Judge for 


decision in the event of the Judges com- ' 


posing a Bench differ in their opinions. 
.6. Again reference in. this -connection 
may be made to the pertinent rules on 


[Bench in accordance with S. 34 of the. 


viewed | 


the point as. well.. Herein again R. 5 of 
Chap, 4-H, VoL V of the High . Court 
Rules and Orders ig in the following ` 
terms:— 

“When an appel. is heard by a Bench 
consisting of two. Judges and the Judges 
composing the Bench differ on point of 
law and refer the appeal under S. 98 of 
the Civil P, C., the Judges so differing 
shall. each record his judgment on the 
appeal, and the appeal shall thereupon 
be laid before the Chief Justice, who 
shall direct to which other Judge or other 
Judges the appeal shall be referred, 
Similarly when the Judges composing 
a Bench being equally divided in opinion 
as to the decision on a point, state that 
point for reference to another Judge or 
Judges under CL 26 of the Letters Patent, 
the case shall be heard on that point by 
one or more Judges to be nominated by 
the Chief Justice. The Chief Justice may 
be such other Judge or one of such other 
Judges.” — 


The language is plain and this would 
again lead to the same result that the 
matter, in. the event of difference, has to 


Y 


< 


be placed before a third Judge for deci- ` 


sion. 
T. Viewed from any angle, the statu- 
tory provisi on the point completely 


negative the stand of Mr. T. S. Mangat 
that a single Judge is barred from resolv- 


ing the difference of opinion arising from 


the conflicting opinions of the learned 
Judges composing the Division Bench. 
8. Equally the judgments relied upon 
by the learned counsel for the appellant 
are patently distinguishable and provide 
no warrant for the proposition that on 
a difference- of opinion in an appeal 
under S. 34 of the Sikh Gurdwaras Act 
the same cannot be referred to and 
decided by a third Judge. In Mahant 
Lachhman Dass v. Shiromani Gurdwara 
Parbandhak Committee, Amritsar, ILR 
(1976) 1 Punj & Har 594 (FB), a similar 
objection as in the- present case along 
with others was raised before the learn- 
ed single Judge hearing the matter on- a 
difference of opinion under Cl. 26 of the 
Letters Patent. It was nowhere decided 
that a single Judge was not competent to 


hear the matter. but apparently in view . 


of the-three objections raised and the 
importance of the: matter the learned 
Chief Justice hearing the.same thought it 
proper that the appeal be set.down for 
hearing -before a Full Bench. Similarly in 
Hari Kishan Chela Daya: Singh v.. Shiro- 
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JUDGMENT :— Whether an appeal pre- 
ferred under S. 34 of the Sikh Gurudwaras 
‘Act, 1925, in the event of a . difference of 
- opinion betwixt the learned Judges of the 
Division Bench hearing the. same, . cannot 
f be referred to a third Judge under Cl. 26 


of the Letters Patent —is-the point which 
has been raised at the very threshold an 
2, For the limited purpose of deter- 
' mining the aforesaid question, it is un- 
necessary to advert to the facts. It suffices 
to mention that this case first came up for 
` hearing before a Division Bench in ac- 
cordance with.S. 34 of the Sikh Guru- 
dwaras Act, 1925 (hereinafter referred to 
as the Act). The learned Judges constitut- 
ing the Division Bench, after framing ex- 
haustive judgments separately have 
jointly recorded the following order:— 


~- “In view of our difference of opinion, 
and keeping in. view the provisions of 
CL 26 of the Letters Patent, the case is 
sent to the Hon'ble Chief Justice for re- 
ferring the same to a third Judge.” 


3.,Mr. T. S. Mangat, the learned 
counsel for the appellant, at the very 
outset has contended that in view of the 
‘ difference of opinion noticed above, the 
matter must now be heal bya Ful 
Bench of at least three Juges. or more and 
cannot be legally disposed of by me 
singly. The core, of the learned counsel's 
argument appears to centre on CL 37 of 
the Letters Patent, which is in the follow- 
ing terms:— T = 

“And we do further ordain -and de- 
clare that all the provisions of these our 
Letters Patent are subject to the Legisla- 
tive powers of. the Governor-General in 
Legislative Council, and also of the 
Governor-General in Council under sec- 
tion seventy-one af the Government of 
India~Act, 1915 and also of the Governer- 
General in cases of emergency under 
section seventy-two of that Act, and may 
be in all respects amended ahd altéred 
thereby.” a8 
Taking a cue from the aforesaid provi- 
sions, it was sought to be submitted that 
the Act and in particular S, 34 thereof 
prescribes that an appeal thereunder 
must be heard by a Division Bench and. 
P consequently the matter carmot be posted 
 * for hearing even after a difference of 
| opinion before a learned single Judge 
as provided in CL 26 of the Letters 
Patent. Mr. Mangat submitted that Sec- 
tion 34 of the Act read with Cl. 37 of tha 


: , Amrit- 
sar, TLR (1976) T Punj & Har 594 (FB) 
and Hari Kishan Chela Daya Singh v. 
Shiromani “Gurdwara Parbandhak Com- 
mittee, Amritsar, AIR 1976 Punj & Har 


180 (FB) as also om Mahant- Badh Dass 


and. Mahant Purna Nand v. Shiromari 
Gurdwara Parbandhak Committee, 


Amritsar, ATR 1978 Punj & Har 39 {FB}. 

4, %t appears to me that the aforesaid 
contention, apart from being ‘hypertech- 
nicat, is also logically’ fallacious. The 
material part of S. 34 of the Act is in 
the following terms :— 

34. (1) and Q) .messnessisassarno - À 

(3) An appeal preferred wunder the pro- = 
visions ef this section shall be heard by 
a Division Court of the High Court.” 
Even assuming that the aforesaid sub- 
section when read with TL 37 of ‘the. 
Letters Patent has an overriding effect, 
I am unable to see how ‘S. 34 (3) of the 
‘Act would in any way conflict with or 
run counter to the provisions of Cl. 26 
of the Letters Patent. For ease of re- 


set dewn— | 

“And we do hereby declare that any 
function which is hereby directed to be 
performed by the High Court of Judica- 
ture at Lahore, in the exercise of its ori- 
ginal or appellate jurisdiction, may be 
performed by any Judge, or ‘by any 
Division ‘Court, thereof, ‘appointed or 
constituted for such purpose in pursu- 
ance of section one hundred and eight of 
the Government of India Act, 1915; and 
if such Division Court is composed of 
two or more Judges and the Judges are 
divided in opmion as ‘to the decision to 
be given on any point, such point ‘shall 
be decided according to the opinion of 
tha majority of the Judges, if there ‘be 
a majority, but, if the Judges be equally 
divided, they shali state the point upon 
which they differ and the case shall then 
be heard upon that point by one or more 
of the other Judges and the point shall? 
be decided according to the opinion of 
the majority of the Judges who ‘have 
heard the case, including those ‘who first 
heard P 


. ference, this provision may also be first 
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tions: of their Lordships in Nayagarh Co- 
operative Central Bank Ltd.’s ease (AIR 
=n BC £2} (supra). > 


iese ..We would have ‘liked to go info 


oo for ourselves, but it is un. 


necessary to-do so as respondent No. 1 by 


his writ petition was asking for relief not 


really against a Co-operative Society but 


in regard. to the order which was passed . 


by the Registrar, who was acting as a 
statutory authority im ‘the purported 
exercise of powers conferred on him by 
the Co-operative Societies Act. The writ 
petition was in that view maintainable” 

10. In view of the above, we hold that 
only to the limited extent of the challenge 
to annexure P/§ as being violative of the 
provisions of Section 26 (1D). of the. Act 
the writ would be maintainable 
against respondents. Nos. 1 to 4 and 6. Ad- 
mittedly, however, the merits of this case 
involve neither any conflict of ` precedent 
nor any exceptional difficulty and can aptly 
be disposed. of by a learned single Judge. 
Having settled the basic question of law 
which had necessitated this reference, we 
direct that this. case be placed for decision 
on merits before a single Bench. 

P.. C. JAIN J.:— I agree. 


J. M. TANDON J. — E agree, 
Order accordingly, 
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S. 5. SANDHAWALSFA, C. J., 

Mahant Swaran Dass, Appellant wv. 
Shiromani Gurudwara. Parbandhak 
Committee, Amritsar, Respondent. 

F. A. F. O. No. 315 of 1971, D/- %10- 
-4980.* 

‘Sikh Gurdwaras Act (8 of 1925), s. 34 
(3) — Letters Patent (Punjab), Eis. 26 and 
37.—. Civil P. €. (5 of 1908), S. 98 — Ap- 
peal before Division Bench under S. A @) 
of Sikh Gurudwaras Act —— Difference of 
opinion between two Judges -— Reference 
to single Judge on point of difference is 


The question in this ease was whether 
in the case of difference of opinion be- 
fween the two Judges of a Division Bench 
hearing an appeal under S. 34, the point 
of difference can be referred to a single 
-Sudge. It was contended that S. 34 of the 


Act read with. CL 37 of the Letters Patent - 


"Against order of Sikh Gurudwaras Tri- 
bunal, Punjab, Chandigarh, D/- 5-8-1974. 


KX/KX/F803/80/WNG 


would override CL 26 thereof with the 


-effect that in the event of a difference tha 


matter must be placed before a Bench of 
at least three Judges or more to resolve 
the same, z 


- Held that the command of sub-sec. (3) 


a 


E 


of 5. 34 of the Act stands fully and amply . 


complied with when the appeal is placed 
before a Division Bench. It is only after 
the hearing of the appeal by a Division 
Bench in accordance with S. 34 that the 
question of any difference of opinion be- 
twixt the Judges constituting the same 
and the mode of resolving the same could 
possibly arise. In that situation Cl. 26 of 
the Letters Patent is exhaustive and 
there is no conflict with any similar or 
parallel provision either of the Sikh 
Gurudwaras Act or any other clause of 
the Letters Patent. Therefore, the ghost 


of any conflict- betwixt S.-34 and Cl. 26- 


of the-Letters Patent, and the one over- 
riding the other is purely an imaginary 
one. ILR (1976) 1 Punj and Har 594 (FB) 
and AIR 1976 Punj and Har 130 (FB) and 
AIR 1978 Punj and Har 38 (FB), Disting. 
(Para 4) 


The matter can also be viewed from 
another angle. §. 12 (11) of the Sikh 
Gurudwares Act itself makes the provi- 
sions of the Civil P. C. directly applicable 
to matters governed by the said Act. Once 
that is so, it may well attract the provi- 
sions of Section 98 of the Civil P. C. Sub- 
sec. (3) of S. 98 expressly lays dawn that 
nothing in the Section shall be deemed to 
alter or otherwise affect any provision of 
the Letters Patent, of any High Court. 
Even otherwise the provisions of S. 98 of 
the Code and CL 26 of the Letters Patent, 
in this context, appear to be similar if not 
virtually. in pari materia. Hence in the 
case of a difference of opinion, 5. 98 itself 
and in any case sub-sec. (3) thereof saving 
the Letters Patent from its operation 
would make it evident that the matter 
has to be placed before a third Judge. 

The language of R. 5 of Chap. 4-H, 
VoL. V of the High Court Rules and‘Orders 
is plain and also leads to the same con- 
clusion i e. the matter, in the case of 
difference of opinion’ has ‘to be placed be- 
fore a third Judge. (Para 6) 


Cases _ Referred : Chronological Paras 
AIR 1978 Punj and Har 39 (FB) 3, 8 


AIR 1976 Punj and Har 130 (FB) 3, 8 
ILR (1976) 1 Punj and Har 594 (FB) 3, 8 


Tehal Singh Mangat, for Appellants 
Narinder Singh, for Respondent, 


vr 
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of a Co-operative Society can maintain a 
writ petition against it for the enforce- 
ment of its service conditions. On appeal, 
their Lordships repelling such a view in 
y Nayagarh Co-operative Central Bank Ltd. 

v. Narayan Rath, AIR 1977 SC 112 have 
observed as follows:— 


“The High Court hàs dealt with the 


question whether a writ petition can be 
maintained against a Co-operative 
Society, but we are inclined to the view 
. that the observations made by the High 
Court and its decision that such a writ 
petition is maintainable are not strictly 
in accordance with the decisions of this 


x x x 


"We would like to observe that the 
judgment of the High Court should not 
be treated as an authority for the pro- 
x position that a writ petition is maintaina- 
able against a Co-operative Society, 
That question shall have to be 
decided by the High 
and when it arises in the light of 
the decisions of this Court.” l 


In view of the above, affirming the 
earlier judgments of this Court, we would 


answer the question posed at the outset - 


in the negative to the effect that a Society 
merely registered under the Act is not 
amenable to the writ jurisdiction under 
Article 226 of the Constitution of India. — 

7. What perhaps deserves notice is 
that when faced with the aforequoted 
unsurmountable wall of precedent, Mr. 
B. S. Khoji, the learned counsel for the 
petitioners had ultimately to concede that 
-he was unable to sustain his proposition 
‘that a writ petition was maintainable 


against a Co-operative Society. Conse- 


quently he fairly stated that he would 
abandon all challenge to annexure P/2 
which is the order of dismissal passed by 
the Managing Director of the Markfed 
and in express terms stated that he claims 
no relief against the same. 


8. However, beating a tactical retreat, 
Mr. Khoji then submitted that neverthe- 
less within the writ jurisdiction he could 
still maintain his challenge to annexure 
P/5 as against respondents Nos. 1 to 4. It 
was submitted by him that now, in 
, essence, he was only assailing the vali- 
dity of the order passed by the Registrar 
or the Additional Registrar of the Co- 
operative Societies in patent infraction of 
the provisions of Section 26-(1D) of the 
Act, That- provision runs as. under:— 
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“Where any committee has ceased tu, 
hold office and ‘committee has not been’ 
constituted in accordance with the pro- 
visions of this Act and rules and bye- 
laws, made thereunder, the Registrar may, 
by an order in writing, appoint Govern- 
ment servant as an administrator for such 
period as may from time to time, be spe- 
cified in the order and the Administrator 
shall, before the expiry of the period of- 
his appointment, arrange for the constitu- ' 
tion of a new committee in accordance 
with the provisions of this Act and rules 
and bye-laws made thereunder, 


x x x 


In the light of the above, it was contend- 
ed that herein an Administrator had been 
appointed for the Markfed but this ap- 
pointment suffers from a patent illegality 
because the law. requires an order in 
writing by the Registrar himself, where- 
as, in the present case admittedly the 
order had been passed by an’ Additional 
Registrar appointing the Registrar in 
reverse as the Administrator of the 
Society. Counsel submitted that for this. 
glaring violation of Section 26 (1D) of the 
Act the order of appointment of the Ad- 
ministrator was wholly illegal and as 
a necessary consequence, annexure P/5 
passed by the purported Administrator 
was a nullity. 

9. On the aforesaid ground the learn-,. 
ed counsel for the petitioner Seems to us 
as being on a plausible footing in so farf 
as the challenge to annextire P/5 alone is 
concerned. In view of the stand now 
taken before us this writ petition is 
directed only against respondents Nos. 1 to 
4 and 6. For this limited purpose the peti- 
tioner would appear to us as entitled to 
sustain his challenge to annexure P/5 alone 
and maintain the writ against the State 
as also the public and statutory func- 
tionaries like Registrar and the Addi- 
tional Registrar. This aspect of the case 
is well supported on plain principle as 
also on precedent. Indeed in Kulwant 
Singh’s case (1972 Pun LJ 399) (supra), 
the writ was allowed to be : maintained 
because of the fact that it sought to chal- 
lenge a glaring infraction of. Sec. 26 (B) 
of the Act. As already noticed, in essence, 
now the case of the petitioner is confined 
to the violation of Section 26 (1D) of the 
Act. Where a relief is sought primarily 
against the Registrar of the Co-operative 
Societies, a writ would be plainly 
maintainable and this view is further 
Strengthened by the following observa; 
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lenge the orders of. dismissal and ‘its 
affirmance in appeal. At the motion stage, 
a preliminary objection was raised on be- 
half of the respondent-Markfed that. no 
writ petition was maintainable against a 
Co-operative Society. On behalf of -the 
petitioner, however, reliance was firmly 
placed on the D. B. judgment in Kulwant 
Singh v. State of Punjab, 1972 Pun LJ 
399. The Motion Bench apparently dis- 
cerning some conflict of authority admit- 
ted the present petition for a hearing by a 
Full Bench. 


3. Now it appears to me that within 
this jurisdiction there is such a long line 
of unbroken precedent covering the legal 
issue before us that it would be apparent- 
ly wasteful to launch on a digression on 
first principles. The matter had first come 
up directly for decision before Tuli J., in 
Dharam Pal Soni v. State of Punjab, 1969 
Serv LR 349 (Punj), and after exhaustive- 
ly examining the point both on principle 
and precedent the learned Judge con- 
cluded that a Co-operative Society being a 
non-statutory body a writ petition against 
it was not maintainable. The aforesaid 
view was strenuously challenged in a 
Letters Patent appeal but was conclusive- 
ly repelled by the Bench in Dharam Pal 
Soni v. State of Punjab, (1973)-2 Serv LR 
845 (Punj). Subsequently Dharam Pal 
Soni’s case (supra) has been unreservedly 
follwed by learned single Judges of this 
Court in Krishan Lal Pahwa v. State of 
Haryana, 1974 SLWR 298: (1975 Lab IC 
§72); Dilavar Singh v. Administrator, 
Khanna Co-op. Marketing Society Ltd., 
1974 SLWR 939 (Punj) and Anup Singh 
v. State of Punjab, 1975 SLWR 27 (Punj). 
Lastly directly covering the issue is the 
Division Bench judgment in P. S. Saini v. 
State of Punjab, C. W. P. No. 4410 of 1979 
decided on the 23rd of February, 1980, 
wherein it has been specifically held that 
Markfed being a Co-operative Society 
a writ petition against it was not main- 
tainable and the same was consequently 
‘dismissed in limine., 

4. Now the reliance of Mr. Khoji on 
Kulwant Singh’s case, (1972 Pun LJ 399) 
(supra) both before the Motion Bench as 
also before us for holding a contrary 
view does not appear to me as at all well 
conceived. A close analysis of the said 
Division Bench judgment would plainly 
indicate that the learned Judges did not 
at all dissent from the view consistently 
held within this Court. Indeed therein 
express reference has been made to Dha- 
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ram Pal Soni’s case, (1969 Serv. LR 349) 
and it was distinguished — specifically on 
the ground that the observations -made 


- therein were not applicable to the facts 


of the case. On -an in-depth . examination 
of the judgment, it appears to us that it is 
no authority whatsoever for the proposi- 
tion that a writ petition would be main- 
tainable against a Co-operative Society, 
Indeed it is evident that the learned 
Judges allowed the writ petition primari- 
ly and indeed solely on the ground that 
the case disclosed a flagrant and blatant 
violation of the statutory provision of 
S. 26 (B) of the Punjab Co-operative Socie- 
ties Act (hereinafter called the Act). It is 
elementary that where the infraction of a 
statutory provision arises, the writ juris- 
diction provides an obvious remedy there- 
for. We must, therefore, conclude that 
Kulwant Singh’s .case is wholly dis- 
tinguishable and in no way detracts from 
the consistent line of precedent within 
this Court which stands noticed above. It 
calls for pointed notice that Mr. Khoii, 
learned counsel for the petitioner, con- 
ceded before us that he could not cite any 
other judgment whatsoever for a contrary 
view. 

S. However, the matter does not ap- 
pear to us as resting on the judgments of 
this Court alone. It only deserves high- 
lighting that in. Dharam Pal Soni’s case 
(1973-2 Serv LR 845) and the other judg- 
ments of the Court reliance was heavily 
placed by way of analogy on the observa- 
tions of the final Court in Praga Tools 
Corporation v. C. B. Imanual, AIR 1969 
SC 1306 and Co-operative Central Bank 
Ltd. v. Addl. Industrial Tribunal, Andhra 
Pradesh, AIR 1970 SC 245. Subsequent 
judgments of their Lordships seem to fur- 
ther buttress the aforesaid view. In 
sabhajit Tewary v. Union of India, AIR 
1975 SC 1329, the basic distinction of a 
statutory Corporation created.by an Act 
and a Society merely incorporated in ac- 
cordance with the provisions of the Socie- 
ties Registration Act was highlighted and 


it was held that despite the factor of an 
overwhelming governmental interest and. 


control over such a society it was 
nevertheless not an authority within the 


meaning of Article 12 of the Constitution - 


and no writ was maintainable against the 
same. “gs 
6. What then calls for pointed notice 
is that a Division Bench. of the Orissa 
High Court in Narayan Rath v. Registrar, 
Co-operative Societies, Orissa, ILR (1970) 
Cut 437,- took the view that an employee 
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A notification issued under Section 3 
which has the effect of making the Act 
applicable to a geographical area is - in 
- the nature of a conditional legislation 
and it cannot be characterised asa piece 
of subordinate legislation. Therefore, it 
is not necessary for the State Government 
to follow the same procedure which is 
‘applicable to the promulgation of rules 
under Section 39 of the Act. It is not pos-- 
sible to equate. a declaration to be made 
under Section 3 with rules made under 
Section 39.” 


The decision ‘of the Supreme Court in 
Tulsipur Sugar Co.’s case (supra), is on 
all fours with the present case.. In both 
the cases the challenge is to the creation 
of a. notified area/town area on the 
ground that it was done without afford- 
ing an opportunity of filing objections 
‘against the proposed -action of the State 
(Government. Therefore, for the reasons 
recorded in the said judgment of the 
Supreme Court, we-do not find any merit 
the second point raised on behalf’ of 
he petitioners and hold that Section 241 
of the Act is not ultra vires Article 14 of 
the Constitution merely because there is 
no provision therein for inviting objec- 
tions from the ‘inhabitants: of the area be- 
fore declaring a notified area. 


‘11. Therefore, for the reasons revord- 
ed above, we hold that Sections 241 and 
242 of the Act are not ultra vires Arti- 
cle 14 of the Constitution. 


12. Since the matter was referred to 
the Full Bench on the vires of Secs. 241 
‘and 242 of the Act and having upheld the 
vires of the two sections, the cases will 
now go back to the learned single Judge 
for decision of other points raised in the 
writ petitions. 

S. S. SANDHAWALIA, C. J. ne TERA 
= BHOPINDER SINGH DHILLON, J.:— 
I also agree; 

; P 


Order - accordingly, 
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B. S. Khoji, for Petitioner; D. S. Nehra 
with Arun Nehra, (for Nos. 4 and 5) „and 
D. N. Rampal, (for Nos: 2, 3 and 6), for 
' Respondents. ` 

S. S. SANDHAWALIA, C. J. T The 
meaningful question whether a Society 

under the Punjab Co-operative — 

Societies Act, 1961,-is amenable to the 

writ jurisdiction under Article 226 of the 

Constitution of India has been reagitated 
/before the Full Bench. 

2. In view of the pristinely legal na- 
ture of the issue aforesaid, it is unneces- 
sary to recount the facts in detail. Suffice 
it to mention that the petitioner Ajmer 
Singh was employed as a Field Inspector 
in the Punjab State Co-operative Supply 
and Marketing Federation Ltd. (herem- 
after called Markfed) which admittedly is 
registered under the Co-operative Socie- 
ties Act. The M ing Director of the 
Markfed by his order dated the 13th of 
November, 1978 (annexure P. 2) dismissed 
the petitioner from service and his appeal 
against the said order was in turn dismis- 
sed by its Administrator vide annexure 
P, 5. The writ petition sought to chal- 
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that the Legislature when enacting the 
same was itself more than amply con- 
scious of the rules of natural justice and 
the requirement or necessity of notice to 
the parties affected by the order of amal- 
gamation. Section 13, sub-section- (9), ex- 
pressly laid down that no order of 
amalgamation under the preceding sub- 
section would be passed unless a copy of 
the proposed order had been duly des- 


patched under certificate of posting to- 
' the society or societies concerned as also 


the creditors thereof. The Legislature in 
its wisdom, therefore, had specified both 
the nature and the content of the notice, 
the parties which in its view were neces- 
sarily to be informed thereof and éven 
the mode in which the notice was to be 
sent, 

* $ 2 x z s z s 


it may equally. be kept in mind that 
the judgment of the Division Bench in 
Amarheri Co-operative Agricultural Ser- 
vice Society’s case, 1976 Pun LJ 302: 
(AIR 1976 Punj & Har 345) ‘was pro- 
nounced two years prior to the ‘present 


- enactment and it is a well-known canon 


of construction that as a matter of law the 
Legislature is presumed to know the 
previous state of the law and the auth- 
oritative construction placed thereupon 
by the Courts. In that judgment it had 
been held that the rules of natural jus- 
tice require that both the members and 
the creditors were also entitled to be 
served with a copy of the proposed order. 


- Nevertheless, the Legislature in Py 


wisdom when adding ` sub-section (9) to 

Section 13 of the statute designedly in- 
cluded the societies as such and their cre- 
ditors but made no mention of the neces- 
sity of any notice or the service of the 
proposed order on individual. members, 


The inevitable inference would, therefore, - 


be that whilst extending the scope of the 
service of the proposed order on 
societies alone (as existing in the 
State of Haryana), the Punjab Legisla- 
ture in its wisdom included within its 
ambit the category of creditors only 
and by necessary implication excluded 
therefrom the class of individual mem- 
bers of all the societies.” 


There the learned Judges were consider- 
ing Section 13 of the Punjab Co-opera~ 
tive Societies Act, 1961, which provided 
opportunity of hearing to the co-opera- 
tive societies and the creditors before 
ordering amalgamation of societies . but 
no such hearing was afforded to the indi- 
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vidual members of the societies and it 
was sought to be urged that that even 
individual members would be entitled to 


a hearing. It was ruled that the indi- ` 


vidual members who are not allowed a 
hearing by the statute cannot urge that 
the -provision would be violative of the 
Constitution. 

' 10. ‘The aforesaid view finds further 
support from the Tulsipur Sugar Co, 


Ltd. v. The Notified Area Committee, 


Tulsipur, AIR 1980 SC 882. In that case, 
the Supreme Court was imterpreting 
Sec. 3 of the U. P. Town Areas Act (2 
of 1914), which authorised the State 
Government to declare any town, 
village, suburb, bazar or inhabited place 
to be e town area for the purposes of the 
Act. The State Government had issued a 
notification under this provision notify- 
ing a town area and the notification was 
challenged on the ground that since no 
provision was made in Section 3 for pub- 
lishing notice of the proposed notification 


‘and for considering any representation or 


objections filed in that behalf by the 
members of the public, the notification 
was Hable to be struck down. The Sup- 
reme Court ruled as follows:— 
“Section 3 does not provide that the 
State Government should give previous 
publicity to its proposal to declare any 
area as a town area and should make 
such declaration after taking into con- 
sideration any representation or objection 
filed in that behalf by the members of 
the public. Nor Section 3 of the Act by 
necessary implication imposed a duty on 
the State Government to follow the prin- 
ciples of natural justice L e. to give pub- 
licity to its proposal to declare any area 
as a town area-and.to decide the question 
whether any declaration under S. 3 of 
the Act should be made or not after tak- 
ing into consideration the representations 
or objections submitted by the members 
of the public in- that regard. Therefore, 
the failure to comply with such pro- 
cedure would not invalidate any declara- 
tion made under Section 3. The power of 
the State Government to make a declara- 
tion under Section 3 is legislative in 
character because the application of tha 
rest of the provisions of the Act to the 
geographical area -which is declared asa 
town area is dependent upon such de- 
claration. Section 3 of the Act is in ths 
nature of a conditional legislation. The 
maxim ‘audi alteram partem’ does not 
become applicable to the case by neces- 
sary implication, 
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area or if already made could be main- 
tained or regulated. The members of the 
municipal committee filed C. W. No. 2328 
of 1966,. under Article 226 of the Constitu- 
tion of India in this Court impugning the 


¥ notification on two grounds, first, that no 


notice was given to the petitioners before 
passing the impugned notification under 
Section 10 of the Act and, secondly, that 
Section 10 is unconstitutional, arbitrary 
and illegal as it offends Arts, 14 and 19 
of the Constitution.. Both the grounds pre- 
vailed with the learned single Judge 
who, by judgment dated 23rd April, 1975, 
allowed the writ petition and quashed 
the notification. The State of. Punjab 
came up in Letters Patent Appeal. The 
Letters Patent Bench, although noticed 
that in Sections 5 to 7 of the Act, provi- 
sion for hearing of objections is made and 
no such provision is made in Section 10, 


_- but proceeded to decide the case merely 


on the second point that it is left com- 
pletely to the whim of the State Govern- 
ment to withdraw any municipal area 
from the operation of the Act and no 
guideline at all has been prescribed or 
indicated as to in which cases and under 
~ what circumstances the State Government 
could resort to the provision of Sec. 10, 
which was so drastic in nature that by 
exercising power under that section, a 
fully grown committee could be abolish- 
ed. The Letters Patent Bench agreed 
with this reasoning of the learned single 
Judge ‘and held Section 10 to be ultra 
vires Articles 14 and 19 of the Constitu- 
tion. The other point as to the effect of 
non-issue of the notice to the petitioners 
before the issue of the notification, was 


~ not gone into by the Letters Patent 
Bench. Therefore, Dewan Chand’s case 
(AIR 1979 Punj & Har 46) (supra) is 


clearly distinguishable so far as the facts 
of the present case are concerned, as we 
have already held above that enough 
guidelines have been provided in S. 241, 
read, with Section 52 of the Act and, 
therefore, the petitioners cannot take 
any advantage of the same. 


9. The next point which arises for 
consideration is that although in Ss. 4 to 
7 of the Act a provision for hearing of ob- 
jections has been made, but no similar 
rovision has been made in S. 241 and, 
therefore, what is its effect. No provision 
f law can be struck down as ultra vires 
merely because it does not contain a pro- 
ision for affording a hearing to the per- 
sons concerned. No violation of the prin- 


~ 
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ciples of natural justice arises in constru- 


` ing the statutory provisions. The Supreme 


Court and the other High Courts in this 
country have applied the principles of 
natural justice wherever the civil rights 
of a citizen are sought to be affected in 
his absence but that cannot be enlarged 
so as to conclude that all legislation which 
does not provide for a hearing would be 
ultra vires. A perusal of Ss. 4 to 7, 10 


-and 241 of the Act would show that while 


the statute provides for a hearing in Sec- 
tions 5 to 7, no hearing is provided while 
taking action under Section 241 of the 
Act. Therefore, wherever it was thought 
fit the legislature provided for a hearing 
to the inhabitants of the locality and a 
provision was made therefor but wher- 


‘ever it was not thought fit for affording a 


hearing, no such .provision was made 
neither on principle nor on authority it 
has been supported by the petitioners 
that those sections which do not provide 
for a hearing would be ultra vires Arti- 
cle 14 of the Constitution. On other hand, 
decisions are available against the pro- 
position raised on behalf of the peti- 
tioners. Reference may be made to a Full 
Bench judgment of this Court in Mota 
Singh v. The State of Punjab, 1979 Pun 
LJ 129, where Sandhawalia, C. J., speak- 
ing for the Bench, observed as follows:— 

“At the very outset, it deserves to be 
highlighted that the rules of natural jus- 
tice are not embodied rules. They cannot 
be raised to the pedestal of either con- 
stitutional or fundamerttal rights so as to 
override the mandate of the Legislature 
whether express or by necessary intend- 
ment. These rules can operate only in 
areas not covered by a law validly made 
and cannot supplant the law. Equally 
well settled it is that the Legislature can 
exclude the rules of natural justice either 


‘expressly or by necessary implication. It 


has, therefore, been rightly said that 
these rules come in only in areas where 
the mandate of the Legislature is other- 
wise silent. Therefore, if a statutory pro- 
vision, either specifically or otherwise, 
excludes the application of any or all the 
principles of natural justice, there would 
be no warrant for a Court to ignore the 
Statutory mandate and nevertheless 
thrust the rules of natural justice into 
the concerned provision. See paragraph 7 
of the report in Union of India v. J. Ne 
Sinha, AIR 1971 SC 40. 


Construing the provisions of S. 13 (8) 
to (12) in the light of the aforesaid car- 
dinal principle, it appears to be evident 
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works of public utility, and the control 
and administration of public institutions 
of any of these descriptions. 


(d) grants-in-aid to schools, hospitals, 
dispensaries, poor houses, leper-asylums, 
and other educational or charitable in- 
‘stitutions; 


(g) the supply, storage and preservation 
from pollution of water for the use of 
men or animals; 


(h) ‘the planting and preservation of 
trees; and the establishment and mainten- 
ance of public parks and gardens; 


(i) all acts and things which are likely 
to promote the safety, health, welfare or 
convenience of the inhabitants, or ex- 
penditure whereon may be declared by 
the committee, with the sanction of the 
State Government to be an appropriate 
charge on the municipal fund. 


6. Section 241 of the Act gives. suffi- 
cient guidelines to the State Government 
as to which area deserves to be declared 
as notified area. Whenever the State 
Government finds that-the proposed area 
is not big enough to be constituted as a 
unicipality, but nevertheless requires 
improved arrangements with respect to 
- isome or all of the matters enumerated 
in Section 52 of the Act for which muni- 

















stitute a notified area. Further, the State 
Government has been prohibited from 
declaring a purely agricultural village to 
be a notified area but if such a village 


a decision is taken under Section 241 of 
the Act, the State Government has to 
apply its mind fully to consider the pros 
and cons whether the area can be con- 
stituted as a municipality but if it finds 
that it is not possible to do so because it 
is not such a large area so as to be able 
o sustain the expense of a municipality, 


ment considers that. some. of the improv- 
ed‘ arrangements as detailed in Section 52 
of the Act deserve to be made in that 


tions imposed in sub-sec. (3) of S. 241 of 
the Act. Therefore, Section 241 read with 
Section 52 of the Act gives enough guide- 
lines to the State Government.to con- 
stitute an area into a notified area. The 
aforesaid view finds support from Ram 
Bachan Lal- v. The State of Bihar, AIR 
1967 SC 1404. i 
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cipal funds may be expended, it can con- 


but at the same time the State Govern- . 


` President and other 
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7. Similarly, once a notified area - is 
constituted, Section 242 of the Act merely 
authorises the State Government to im- 
pose tax under Section 61 of the Act and 
to apply any of the provisions of the Act 
to the notified area subject to such re- 


_ Strictions and limitations, if any, as the 


State Government may think proper be- 
Sides doing other beneficial acts for the 
notified area as detailed in the section. 
Section 242 is merely consequential autho- 
Orising the State Government to levy tax 
and to frame the procedure for recovery 
etc. and to apply the Act insofar as it 
may be beneficial for the proper working 
of the notified area. 

8. The learned counsel for the peti- 
tioners had in fact laid greater stress on 
the second point, namely, that while in 
Sections 4 to 7 of the Act a provision was” 
made for inviting objections before tak- 
ing a final decision as to the creation of 
a municipality, for altering the limits of 
a municipality already in existence or for 
exclusion of some local area therefrom 
and since no such provision was contained 
in Section 241 of the Act, allowing oppor- 
tunity to the inhabitants of the local 
area to file objections against the propos- 
ed constitution of the notified area the 
section is violative of Article 14 of the 
Constitution and is thus ultra vires. Sup- 
port for this argument is sought from the 
decision of the Letters Patent Bench in 
Dewan Chand’s case (AIR 1979 Punj & 
Har 46). (supra). The facts of that case 
deserve to be noticed. The State Gov- 
ernment had constituted Narot Jaimal 
Singh Municipality in. district Gur- 
daspur in exercise of powers under 
Section 4 of the Act. Thereafter, 
members of the municipal committee 
were elected and the mumicipal com- 
mittee, started functioning. While the 
municipal committee, was functioning, 
the State Government issued a notifica- 
tion in exercise of its powers under Sec- 
tion 10 of the Act withdrawing the area 
of Narot Jaimal Singh Municipal Com- 
mittee from. the operation of the Act from 
a certain date. The resultant effect was 
that the area of Narot Jaimal Singh ceas- 
ed to be a municipality and none of the 
provisions of the Act remained ‘in opera- 
tion in that area, and the President, Vice- 
members of the 
Municipal Committee ceased to hold their 
offices and no taxes etc., were leviable 
or could be collected and no improved 
arrangements, as detailed in Section 52 of 
the Act could either be made in that 
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7 and a different procedure has been laid 
in Sections 241 and 242 of the Act, Sec- 
tions 241 and 242 are ultra vires Art. 14 
of the Constitution. There is a provision in 
Section 10 of the Act giving power to the 
State Government to issue the notification 
to withdraw from the operation of the 
Act the area of any municipality con- 
stituted thereunder without. inviting ob- 


jections of the inhabitants of the munici-. 


_ pality and this provision has been struck 
down’ by a Letters Patent Bench of this 
Court in State of Punjab v. Dewan Chand 
1978-80 Pun LR 686: (AIR 1979 Punj & 
Har 46) and on the same reasoning: these 
two sections deserve to be struck 
down. 


3. In the written 
aforesaid points have been 
and it is pleaded by the State that the 


notifications are valid, Ss. 241 and 242 of. 


' the Act are intra vires as there is enough 
guideline provided in these ‘sections and 
it is not necessary that a hearing must be 
afforded to the!petitioners or that there 
must be a A OR for affording a hear- 
ing. 

4. Initially, this writ petition and 
C. W. P. Nos. 131, 1975 and 2807 of 1979, 
came up for hearing before me while 
sitting singly and on noticing that the 


vires were being challenged and there 


appeared to be a little conflict between 
the decision of the Supreme Court in Ram 
‘Bachan Lal v. ‘The State of Bihar, AIR 
1967 SC 1404, and a Division Bench deci- 
‘sion of this Court in Dewan Chand’s case. 
(AIR 1979- Punj & Har 46) (supra), all 
. these writ petitions were referred to be 

decided by’a Full Bench and that is how 
these writ petitions have been placed be- 
fore us. 

5. In order to decide the first point, it 
would -be useful to reproduce S. 241 of 
the Act:— ; 

- “241. Constitution of Notified area. — 

(1) The State Government may, by 
notification declare that with respect to 


some or all of the matters upon which 


a municipal fund may be expended under 
Section 52, improved arrangements are 
required within a specified area, which 
nevertheless, it is not expedient to con- 
stitute as a municipality. 


(2) An area in regard to which a noti- 
fication has been issued under sub-sec, (1) 
is hereinafter- called a notified area. . 

(3) No area shall be made a notified 
area unless it contains a town or bazar 
and it is not a purely agricultural village, 
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controverted. 
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(4) The decision of the State Govern- 


‘ment that a local area is not an agricul- 


tural village within the meaning of sub- 
section (3) shall be final, and a publica- 
tion in the official Gazette of a notifiea- 


tion declaring an area to be a notified 


area shall be conclusive proof of such’ 
decision.” 


A plain reading of the aforesaid provision 
would show that whenever the State ` 
Government comes to the. conclusion that 
all or some improved arrangements are 
required to be made within a specified. 
area, as detailed in Section 52 of the Act, 
and it is not expedient to constitute the 
specified area as a municipality, yet for 
making improved arrangements it can 
issue a notification and the specified area 
in respect of which a notification is issu- 
ed is called ‘a notified area’. There is a 
prohibition in sub-section (3) that a pure- 
ly agricultural village cannot be made a 
notified area. The exception made is that 
if there is a town or a bazar and is not 
a purely agricultural village, then a noti- 
fied area can be made. To consider the 
matter further, it will be useful to have 
a glance at Section 52 of the Act. 
Some of the important and relevant - 
provisions thereof, also deserve to be 
reproduced below:— 


"52. Application of fund, : 
(¥} k + | a * 


(2) Subject to the charges soacified in 
sub-section (1) and to such rules as the 
State Government may make with- res- 
pect to the priority to be given to the 
several duties of the committee the muni- 
cipal fund shall be applicable to the pay- 
ment in whole or in part, of: the charges 
and expenses incidental to the following 
matters within the municipality, and with 
the sanction of the State Government 
outside the municipality, namely:— 

(1) the construction, maintenance, im- 
provement, cleansing and repair of all 
public streets, bridges, town-wells, town 
gates, embankments, ’ drains, privies, lat- 
rines, urinals, tanks and water-courses 
and the preparation of compost manure; 


(b) the watering and lighting of such 
streets or any of them; 

(c) the constitution, establishment and 
maintenance of schools, hospitals and dis- 
pensaries, and other institutions for the 
promotion of education or for the benefit 
of the public health, and of rest houses, 
sarais, poor houses, markets, stalls, en- 
camping grounds, pounds, and other 
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subject to such restrictions and limita- 
tons, if.any, as the State Government 
may think proper besides doing other 
beneficial acts for the notified area as de- 
tailed in the section. Section 242 is mere 
consequential authorising the State Gov- 
ernment to levy tax and to frame the pro- 
cedure for recovery etc. and to apply the 
Act insofar as it may be beneficial for the 
proper working of the notified area. AIR 
1967 SC 1404, Followed. AIR 1979 Punj & 
Har 46, Disting. (Paras 6, 7) 

Although in Ss. 4 to 7 a provision for 


hearing of objections has been made, but . 


no similar provision has been made in 
Section 241. 
not ultra vires Article 14 of. the 
Constitution merely because there is 
no provision therein for inviting ob- 
jections from the inhabitants of the area 


before declaring a notified area. No pro- ` 


vision of law can be struck down as ultra 


vires merely because it does not contain. 


& provision for affording a hearing to the 
persons concerned. No violation of the 
principles of natural justice arises in con- 
struing the statutory provisions. 1979 Pun 
a 129 (FB) and AIR 1980 SC 882, Follow- 


_. | (Paras 9, 10, 11) 
Cases Referred: ' Chronological Paras 
AIR 1980 SC 882 40 


AIR 1979 Punj & Har 46:80 Pim LR 
686 
1979 Pun LJ 129 (FB) 
AIR 1976 Punj &. Har 345 : 1976 Pun Ly 
. 302 9 
AIR 1971 SC 40 9 
_ AIR 1967 SC 1404 4,6 
K. P. Bhandari, with Suresh Amba, for 
Petitioners; Mohinderjit Singh Sethi, for 
the State. 


GOKAL CHAND MITTAL, J. :— Whe- 


ther Section 241 of the Punjab Municipal . 


Act, 1911, (hereinafter called the Act), is 
ultra vires Articles 14 and 19 of the Con- 
stitution of India, being arbitrary and 


giving to guideline as to under what cir-. 


cumstances the State Government should 
create a notified aréa committee without 
affording a hearing to the inhabitants of 
the locality, is the primary point which 
the Full Bench is called upon to-deter- 
mine in this set of four writ petitions be- 
fore us. | 

2. In order to decide the aforesaid 
_ point, it will suffice to notice the facts of 
C. W. P. No. 276 of 1979. In the area of 
village Begowal, tehsil and district Kapur- 
thala, a Gram Sabha was constituted 
under the Punjab Gram Panchayats Act, 
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Section 241 is however,. 


ee 
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1952.. Fresh election for the Gram Pan- 
chayat was notified to be held on 16th of 
August, 1978, but that election was not 


‘held as the Government proposed to de- 


clare the area in village Begowal as a 
notified area under Sec. 241 of the Act. 
The Governor of Punjab, in exercise of 
powers conferred under Section 241 of the 
Act, issued notification dated 18th of 
October, 1978, published in ` the Punjab 
Government Gazette on 27th of October, 
1978, declaring the local area comprising 
village Begowal in the Kapurthala district, 
the boundaries of which were described in 
the Schedule annexed to the notification, 
to be a notified area for the purposes of 
the said Act. An extract from the said 
notification has been attached as annex- 
ure P-1 to the writ- petition. The Gram 
Sabha, Begowal, and a member thereof, 
filed, the writ petition on 24th of January, 
1979, in this Court to challenge the afore- 
said notification and in para 4 thereof it 
was stated that no notification under Sec- 
tion 242 of the Act had been issued en- 
forcing all or some of the sections of the 
Act in the notified area and if there is any, 
the petitioners sought liberty to challenge 
the same. In the written statement it was 
alleged that the notification dated 2nd of 
February, 1979, had been published in ex- 
ercise of powers under Section 242 of the 
Act applying certain sections of the Act to 
the notified area committee. The chal- 
lenge to the vires of Sections 241 and 242 
of the Act was on the following grounds:— 

1; Sections 241 and 242 of the Act con- 
fer arbitrary power on the Executive, the 
exercise of which leads to discrimination, 
as no guideline has been provided as to 


how to apply them and for which area and ` 


thus are ultra vires Article 14 of the 
Constitution, ` 

2. While there is an elaborate procedure 
provided in Sections 4 to 7 of the Act for 
declaring a municipality, for altering the 
limits thereof and for exclusion of some 
local area from it, after inviting objec- 
tions to: the- aforesaid proposals and for 
taking a final decision after. considering 
those. objections, according to the peti- 
tioners, ‘no such provision is made while 


issuing the notifications under Secs. 241 


and 242 of the Act and the Executive has 
been given arbitrary power to create a 
notified area and to apply the Act or 


‘some part of it without affording an op- 


portunity to the inhabitants to place their 


-wishes before the State Government be- 


fore taking a final decision. Since one 
procedure has. been laid down in 8s, 4 to 


ig 


» 
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- 2142 of Rectangle 


5 
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to appear before the Collector in support 
of their objections. Out of them Ajmer 


Singh petitioner No. 1 had even put m 


appearance and even his statement had 
been recorded. In view of the decision of 
the L. P. A. Bench as referred to in the 
earlier part of this judgment, the writ 
petition of both these petitioners has to 
be dismissed, in spite of the infirmity in 


the publication of substance of the noti-- 


fication under Section 4 of the Act. How- 
ever, the writ petition of petitioner No. 3 
must succeed. According to the learned 
counsel for the petitioners, Khasra No. 
No. 309 of village 
Muktsar, is not covered by the align- 
ment of bye-pass but the same has also 


- been acquired under the impugned noti- 


fication. According to the reply filed on 
behalf of the State, the land bearing 
this Khasra No. is not required for the 
purpose for which the impugned noti- 
fications were issued. It has even been 
disclosed that the Government has de- 
cided to issue the necessary notification 
denotifying the land comprised in this 
Khasra. No. Consequently, it is also held 
that land bearing Khasra No. 2142 of 
Rectangle 309 of village Muktsar will 
not stand acquired by the impugned 
notifications. 


18. As regards C. W. P. No, 792 of 
1980, the writ petition was filed on 12th 
March, 1980, whereas the possession of 
the land was taken by the State on 13th 
March, 1980, and the amount of the com- 
pensation awarded was also received by 
the petitioner on 2ist March, 1980. Re- 
ference under Section 18 of the Act was 
made by him on 9th May, 1980. It is not 
disputed that no objections under Sec- 
tion 5-A of the Act had been filed by the 
petitioner. In view of these circumstances 
this petition also cannot be dismissed on 
the ground of laches. 


19. For the reasons mentioned above, 
writ petitions No. 529 of 1980 and 792 of 
1980 are allowed and the impugned noti- 
fications Annexures P-1 and P-2 are 
quashed qua the petitioners in these writ 
petitions. C. W. P. No, 560 of 1980 is al- 
lowed only qua Rajbir Singh petitioner 
No. 3. The writ petition of the other two 
petitioners No. 1 and 2 are dismissed. 
In view of the peculiar circumstances of 
the case, there will be no order as to 
costs. E 

Order accordingly, 
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AIR 1981 PUNJAB AND HARYANA 101 
FULL BENCH 
5. 5. SANDHAWALIA, C. J., B. S. 
DHILLON AND G. C. MITTAL, JJ. 
Gram Sabha, Begowal, Petitioner v. 


The State of Punjab and another, Respon- 
dents. 


Civil Writ No. 276 of 1979, D/- 
1980.* 


Punjab Municipal Act (3 of 1911), Sec- 
tions 241, 242 —- Declaration of certain 
area as Notified Area by Government — 
Secs. 241 and 242 provides enough guide- 
lines — Not ultra vires Art. 14 on ground 
that there is no provision for affording 
hearing. (Constitution of India, Arts. 14, 
19, 226). i 

Section 241 of the Act gives sufficient . 
guidelines to the State Government as to 
which area deserves to be declared as 


3-10- 


‘notified area. Whenever the State Gov- 


ernment finds that the proposed area is 
not big enough to be constituted as a 
municipality, but nevertheless requires 
improved arrangements with respect to 
some or all of the matters enumerated in 
S. 52 for which municipal funds may be 
expended, it can constitute a notified 
area. Further, the State Government has 
been prohibited from declaring a purely 
agricultural village to be a notified area 
but if such a village contains a town or a 
Bazar, then it can be declared to be a 
notified area. Before a decision is taken 
under S. 241, the State Government has 
to apply its mind fully to consider the 
pros and cons whether the area can be 
constituted as a municipality but if it 
finds that it is not possible to do so be- 
cause it is not such a large area so as to 
be able to sustain the expense of a muni- 
cipality, but at the same time the State 
Government considers that some of the 
improved arrangements as detailed in 
Section 52 of the Act deserve to be made 
in that area, then the State Government 
has been given the power to constitute 
that area into a notified area subject to 
the restrictions imposed in sub-s. (3) of 
S. 241 of the Act. Similarly, once a noti- 
fied area is constituted S. 242 merely au- 
thorises the State Government to impose 
tax under S. 61 and to apply any of the 
provisions of the Act to the notified area 


*Decided by Full Bench on order of re 
ference made. by G. C. Mittal J. on 5-3- 
1980. l 
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the Chief Commissioner was not compe- 
tent to issue notification in view of Sec- 
tion 15 of the Delhi Development Act. 
The writ petition was’dismissed on the 
ground of delay. It was held by the 


Supreme Court that the writ petitioners - 


were guilty of dilatory tactics as they 
sat on the fence and allowed the Gov- 
ernment to complete acquisition pro- 
ceedings on the basis that the notifica- 
tions were void. In I. G. N. Sahakari 
Samiti v. State of Rajasthan AIR 1974 
SC 2085, the writ petition had been filed 
after 9 
tion under Section 6 of the Land Acquisi- 
tion Act. It was held that the length of 
delay in view of the nature of acts done 
during the interval on the basis of the 
notification was an important circum- 
stance to be taken into consideration. 


14. In’ Northern Carriers Pvt. Ltd. v. 
State of Punjab, 1980 Rev LR 140: (AIR 
1980 NOC. 35) (Punj & Har), a notifica- 
tion under Section 36 of the Punjab 
Town Improvement Act, 1922, which 
amounted to a notification under Sec- 
tion 4 of the Land Acquisition Act was 
issued in 1966 and the writ petition was 
filed after the delay of 10 years in 1966. 
However, in spite of this apparent delay, 
this writ petition was not dismissed on 
the ground of laches as the petitioner 
continued to be in possession of the pro- 
perty in dispute till the filing oof the 
writ petition and it was held that the 
petitioner had a right to come to the 
Court to challenge a void notification 
when his right of possession is likely to 
be infringed. 


15. So far as the present petition is 
concerned, it is not disputed that in 
spite of the two notifications having been 
issued, the Collector had not announced 
the award at the time when the writ 
petition was filed nor was any notice 
under Section 9 of the Act was issued 
for the purpose of taking possession of 
the land under acquisition. The peti- 

oners continued to be in possession up 
to the time of the filing of the writ peti- 
tion. In these circumstances it is not 
reasonable and in the interest of justice 
to throw the writ petition on the ground 
of delay and laches alone. 

16. It was also pointed out by the 
learned State counsel that the Govern- 
ment had incurred a huge expenditure 
amounting to Rs. 14 lacs in connection 
with the proceedings under the impugned 
notifications and that the Government 
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years from the date of declara-. 


ALR: 


will be put to a great loss if-the same 
were quashed. This contention on deeper 
scrutiny has no merit. A close perusal 
of annexure R~-1 disclosing the details 
of the. expenditure purporting to have 
been incurred by the Government in 
connection with the bye-pass for which 
the land has been acquired makes it 
evident that out of about Rs. 14 lacs al- 
leged to have been incurred, an amount 
of Rs. 11 lacs pertains to the amount of 
compensation which has been paid to 
the landowners. This amount on the face 
of it cannot be held to ‘be one which 
will go waste in case the notifications 
are quashed. The landowners will be li- 
able to refund this amount and the Gov- 
ernment will. be legally entitled to re- 
cover the same. Up to the date of filing 
of the writ petition on 18th February, 
1980. only an amount of Rs. 5600/- had 
been spent out of which an amount of 
about Rs. 5,000/- pertains to the collec- 
tion of bricks. From this no conclusion, 
as contended by the learned State coun- 
sel is warranted that the State has al- 
ready undergone huge expenses. Though 
the notification under Section 4 was 
published on 20th January, 1978, Gov- 
ernment took about one year and nine 
months to make up its mind finally.. to 
make a declaration under Section 6. Even 
thereafter no worthwhile steps were 
taken up to the date of the filing of the 
writ petition which could indicate that 
the Government was serious in pursuing 
the matter regarding the construction of 
bye-pass for which the land was sought 
to be acquired. In view of all these cir- 
cumstances, the writ petition cannot be 


‘thrown out on. the ground of laches or 


delay or huge expenditure having been 
incurred by the Government. 


17. In Civil Writ No. 560 of 1980, the 
writ petition was filed on 20th February 
whereas the reference under Section 18 
of the Act was made by the petitioner 
on llth March, 1980, and possession of 
the land of the petitioners is said to have 
been taken on 13th March, 1980 i e. sub- 
seauent to the filing of the petition. How- 
ever it is admitted by the learned eoun- 
sel for the petitioners that out of the 
three petitioners, petitioner No. 1 Ajmer 
Singh and petitioner No. 2 Tegbir Singh 
did file objections ‘under Section 5-A of 
the Act. It is also clear from the record 
produced bv the learned counsel for the 
State that both these petitioners had been 
served with notices under Section 5-A 
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. sel was not able to show ‘from the re 
eord if Gurecharan Singh.petitioner No. I 
who had filed the objections was served 
with a notice under Section 5-A of the 
Aet or if any opportunity of hearing was 
provided to him, 


9. It was then urged by the learned 
State counsel that in the present case 


Land Acquisition Collector had announc- - 


ed the award and amount of compensa- 


tion so determined was also received by - 


‘the petitioners. Even proceedings were 
also initiated on behalf of the petitioners 
under Section 18 of the Act for enhance- 
ment of the amount of compensation. In 
view of the same it was argued that the 
writ petition was not maintainable. It 
was admitted that the award was made by 
the Collector on 6th March, 1980, and 
reference under Section 18 of the Act 
was filed by all the petitioners on 9th 
April, 1980, whereas the writ petition 
was filed on [8th February, 1980. Thus, 
it cannot he disputed that the writ peti- 
tions have been filed before the an- 
nouncement of the award or the making 
of the reference under Section 18 of the 
Act. It is also not denied that the ‘land 
of the petitioners ‘fell in two villages and 
possession of ‘the land only in village 
Muktsar have been taken by the auth- 
orities on 13th March, 1980. Thus, even 
possession was taken from the peti~ 
tioners partly after the filing of the peti- 
tion. In this view of the matter, reliance 
on decisions in which it was held that 
fhe writ netition was not maintainable 
in case compensation had been received 
and reference made under Section 18 of 
the Act is misconceived and it is nof 


necessary to advert to them in any de- 


tails. 

10. Lastly, it was emphasised by the 
learned State. Counsel that the writ 
petition was not maintainable as the 
same was filed after long delay. It was 
pointed out that the notification under 
Section 4 of the Act (p-I} was publish- 
ed on 20th January, 1978, whereas the 
writ petition was filed on 18th February, 
1980. According fo the State counsel, a 
‘delay ‘for more than two years disentith 


ed the petitioners from filing the peti- | 


tion. As against this, it was urged by 
fearned counsel for the petitioners that 
though the first notification under Sec 


tion 4 of the Act was published on 20th | 


danuary, 1978, but the Government did 
not think it fit to take further steps of 
publishing the notification maa ‘Bec, 6. 
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of the Act till 6th October, 1979. Even 
thereafter, no steps whatsoever were 
taken im pursuing the matter as award 
was pronounced as late as 6th March, 
1980, and no proceedings were taken for 
taking possession before the 13th March, 
1980. A number of decisions ° have been 
reked upon on both sides in support of 
their respective contentions which may 
be briefly considered. ` : 

If. In Union of India- v. Khas Karan- 
pura Coltiery Co. Ltd., AER 1969 SC 125, 
a notification under Section 4 of Coal 
Bearing Areas (Acquisition and Develon- 


~ment) Act, 1957, was challenged within 


six months of the notification. . It -was 
held that this delay was not sufficient to 
refuse a relief to the petitioners under 
Article 226. of the Constitution of India. 


12. In Rajinder Parshad v. Puniab 
State, ATR 1966 Punj 185, Full Bench of 
this Court elaborately 
question of delay, while considering a 
petition under Article 226 of the Con- 
stitution. If was held as under :— 


-,."Ne hard and fast rule can be laid 
down in this respect. So it would not be 
correct to say that merely looking at ` 
the question of some delay, the petition 
must be dismissed off-hand, nor would it 
be correct to say, as an abstract proposi- 
tion, that, ignoring delay, the petitioner 
ean insist upon the decision of the case 
on merits. Such inflexible rule cannot 
be latd down and when, considermg a 
petition under Art. 226, what the Court 
does is that it takes into consideration 
the facts and circumstances of the case 
and delay is ane of such circumstances 
in exercising its fudicial discretion for 


‘ends of justice in the matter of decision 


of the petition. The supreme considera- 
tion for the exercise of the power and 
jurisdiction under Article 226 is the ends 
of justice, and that provides the ap- 
proach to the exercise of judicial discere- 
tion in the matter, which embraces con- 
sideration of various aspects of the con- _ 
troversy, and no limitations as rigid 
rules or propositions, such as referred to 
above, can be a fetter to that.” 

13. In Aflatoon v. Lt. Governor, Delhi, 
AIR 1974 SC 2077, notification under Sec- 
tion 4 of the Act was issued in 1959 and 
that under Section 6 in 1966. The Writ 
petition was filed in 19706 in which the 
notification had been challenged on the 
ground that the particulars of public 
‘purpose had not been specified and that 


considered the.. 
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to come to the conclusion if any pro- “ 


clamation whatsoever was made. It has 


been held time and again that the publi- 


cation of the substance of the notification 
in the locality concerned and also at 


other places is not a mere formality. 


Compliance of the same is mandatory as 
it is intended to give notice to the land- 
owners to file objections against the pro- 
- posed acquisitien. Besides, it is also nof 
possible to appreciate as to why.it took 
four days to prepare the typed copies 
of the notifications and thereafter an- 
other three days had to be spent before 
the copies could reach the Naib Tehsildar 
Land Acquisition. Even thereafter, it 
appears the authorities did not take the 
matter seriously and proclaimation, what- 
ever its worth, was made only five days 
after that. . This cannot be, In any cr- 
cumstances, held to be a satisfactory 
explanation. The view of the same, it 
must be held that the substance of the 
notification under Section 4 of the Act 
was published after an unexplained delay 


of 13 days and besides the proclamation ` 


was also not made in a satisfactory and 
proper manner as was required, - 

7. Faced with this situation, the 
learned State counsel has contended that 
Gurcharan Singh petitioner No. 1 had 


filed the wntten objections under Sec-. 


tion 5-A of the Act before the Collector. 
Petitioner No. 2 Smt. Baljit Kaur was his 
mother and Paramjit Singh petitioner 
No. 3 was his nephew. Consequently, 
' these. three petitioners cannot take ad- 
vantage of any infirmity ‘arising from 
the non-publication of the substance of 
the notification, according to the law 
laid down by the Full Bench of this 
Court in Rattan. Singh’s Case (AIR 1978 
Pun} 279) (supra).. Reliance in support of 
this proposition was made on a decision 
of this Court in Letters Patent Appeal 
‘No. 73 of 1976 (Bishna v. State of 
Punjab) decided on 29th February 1980.* 
Undoubtedly, -it has been held in 
this judgment that in case objections 
under Section 5-A of the Act are filed 
by a landowner, itis not open to him 
to challenge the validity of the notifica- 
tion under Section 4 on the ground of 
non-compliance of the provision relating 
to publication of substance of the noti- 
fication simultaneously or immediately 
thereafter. According to the learned 
counsel for the petitioners this decision 
does not lay down correct law. Besides, 


*Reported in 1980 Pun LJ 510. 
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it was also contended that this decision 
cannot operate against any of the peti- 
tioners other than Gurcharan Singh peti- 
tioner No, 1. It was emphasied that peti- 
tioner No. 2 Smt. Baljit Kaur was not 
his mother but was his brother’s wife 
and the petitioner No. 3 was his nephew. 
If objectians under Section 5-A of the 
Act had been filed by Gurcharan Singh 
petitioner No. 1 alone, the same cannot 
be treated to be the objections by anv 
other petitioner..As such, their cases can- 
not be prejudiced on that account alone. 
I do not agree that the said decision does 
not lay down correct law. Besides, I am 
bound by the same while sitting sinply. 
However, the contention of the learned 
counsel for the petitioners is not with- 
out merit that the legal consequences 
flowing from the act of petitioner No. 1 
in filing objections under Section 5-A of 
the Act cannot prejudice the- case of the 
olher petitioners. The mere fact that 
any other petitioner was related to peti- 
timer No. 1 is of no consequence. Fach 
of the petitioners is a landowner in “his 


‘or her own right and is entitled to chal- 


lenge the legality of the impugned noti- 
fication of his or her own. 


& It was also urged by the Jearned 
counsel for the petitioners that so far 
as Gurcharan Singh petitioner No. 1 was 
concerned, his case cannot be thrown 
out on the mere ground that he had fil- 
ed objections under Section 5-A of the 
Act. It was argued that under Sec. 5-A, 
petitioner No. 1 was entitled to be pro- 
vided an opportunity. of hearing by the 
Collector before the latter could make 
his recommendation to the Government. © 
In the absence of such an opportunity, 
the impugned notifications have to be 


. quashed. In. support of this proposition. 


reliance was placed on two Supreme 
Court decisions as reported in Shri 
Mandir Sita Ramji v. Lt. Governor of 
Delhi, (1975) 4 SCC 298 : (ATR 1974 SC 
1868) and Farid Ahmed Ab- 
dul Samad v. Municipal Corpora- 
tion of the City of Ahmedabad (1976) 8 
A close 
perusal of these decisions leaves no 
manner of doubt that it is mandatory 
for the Collector to. serve notice on the 
landawner who files written objections 
under Section 5-A and to provide him 
opportunity of hearing and non-com- 
pliance with this essential requirement 
vitiates the subsequent proceedings. Tu 
the present case, the learned State Coun- 
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ed ‘counsel for tthe. petitioners, substance 
of the notification. under Section 4 of the 
Act was not published in the locality 
concerned nor was the copy of the noti- 
fication pasted anywhere as required 
under Section 4 of the Act. The peti- 
tioners:came to know from the patwari 
of Halqa Bhullar that a report about the 
proclamation relating to the notification 
had been recorded in his Roznamcha on 
February 2, 1978. The Copy of the same 
in English translation is P-3 annéxed 
with the petition. In the said report sub- 
stance of the notification as alleged to 
be proclaimed is not disclosed. It is the 
case of the petitioners that even accord- 
ing to the report in the Roznamcha (P-3) 
substance of the notification was publish- 
ed in the locality after 13 days and as 
such in view of a Full Bench decision 
of this Court in Rattan Singh v. State 


of Punjab, 1976 Pun LJ 356 : (AIR 1976 
Punj 279) the impugned notification 
under ,Section 4 (p-1) is liable to be 


quashed as it was mandatory on the 
authorities concerned to publish the sub- 
stance -of the notification in the locality 
concerned ‘simultaneously with the publi- 
cation of the same in the gazette or at- 
least immediately thereafter and the 
delay in doing the needful was required 
to be explained satisfactorily. It was 
also: urged by the learned counsel for 
the petitioners that in’ Murari Lal 
Bhargava v. State of Haryana 1977 Pun 
LJ 398, a Division Bench of this Court 
quashed | a notification under Section 4 
of the Act even when there was a delay 
of.only six days in the publication of its 
substance which had not been explained. 


3. According to the learned State 
counsel, this delay of 13 days in publica- 
tion of the substance has been satis- 
factorily explained in the 
affidavit filed by the Executive Engineer 
on behalf of respondents Nos. 1 and 
2. However the explanation given therein 
is to the effect that after publication of 
the notification in the Government 
gazette on 20th January, 1978, the same 
was received in the office of the Land 
Acauisition Collector respondent No. 2 
after four days i e. 24th January, 1978, 
Another three days were spent in pre- 
paring typed copies of the notification 
and a notice under Section 5-A which 
were sent to the Naib Tehsildar Land 
Acquisition, Amritsar, on 27th January, 
1978. Even thereafter, according to the 
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report in the Roznamcha of the patwarl, 
the proclamation was got done in the 
village by beat of drum through a 
Chowkidar on 2nd February, 1978. The 
report in the Roznamcha does not make 
mention of the details of land which 
had been acquired. The reference is 
only to the notification dated 20th 
January, 1978. Nor does.it disclose if the 
copy of the notification or its substance 
had been pasted on any A in the 
locality concerned. 


4. In Sat Dev v. State of Punjab 
1975 Rev LR 622 (Punj), the report of 
the patwari did not make it clear as to 
what had been proclaimed by -the 
Chowkidar nor was it disclosed as to on 
which Patwarkhana the published notice 
had been pasted. The notification per- 
tained to land in several villages but it 
was not clear as to whether notices had 
been pasted in the Patwarkhana of one 
village. In these circumstances it was 
held by R. N. Mittal J. that the sub- 
stance of the notification had not been 
published in the locality concerned in 
accordance with the mandatory provi- 
sions of Section 4 of the Act and the 
notification under Section 4 was con- 
sequently quashed. 


5. In Pritam Singh v. State of Punjab 
1976 Pun LJ 2, it was not clear from the 
report of the Patwari as to place or the 
area where the proclamation by beat of 
drum had been made.. Consequently. 
the notifications under Sections 4 and 6 ` 
of the Act were auashed by the Division 
Bench, 

6. In the present case, it is eviden 
from the impugned notification under 
Section 4 (p-1) that the land had«been 


acquired in three villages. However, 
the report Roznamcha (p-3) is absolutely 


silent about two out of the three villages 


_and the area where the proclamation b 


beat of drum had been made. In the 
very nature of things, it cannot be ex- 
pected that the proclamation will be 
made in all the three villages by the 
same Chowkidar. The report also does 
not make any mention of the time when 
the proclamation had been made. Details 
of the land are absolutely missing there- 
in. It is also not disclosed if copy of the 
substance of the notification had been 
pasted in the patwarkhana of any of 
the villages concerned. Thus, this re- 
port is quite vague and it is not possible 


96 P. & H. ` Gurcharan. Singh v. State ` . a A, 1 R. 
5. The tenant is, however, allowed to up to the time of the fling of the. writ- 
Meee the premises within one month petition, it would not be: reasonable and 
om today. : de -.: in the interest of justice to throw out the 
: Petition allowed. wiit-petition on the ground of delay and 
laches alone. The same would also not 

‘liable to be thrown out on the ground of. * 


AIR 1981 PUNJAB AND HARYANA $6 huge expenditure when bulk of the ex- 


. HARBANS LAL, J. | -o penditiire was in the form of payment 
Gurcharan Singh and others, Peti- of compensation. (Paras 15, 16). 
tioners v. State of Punjab and _ others, . Cases Referred : Chronological Parnas. 
Respondents. AIR 1980 NOC 35 : 198¢ Rev LR 140 
' Civil Writ Petn. Nos. 529, 560 and 792 (Punj & Har) . l4 
of 1980, D/- 30-5-1980. 1980 Pun LJ 510 4 
(A) Land Acquisition Act (1 of 1894), 1977 Pun LJ 398 2 


Ss. 4, 5A — Constitution of India, Arti- AIR 1976 SC 2095 : (1976) 3 SCZ 719 8 
cle 226 — Notification under Ss, 4 and 6 AIR 1976 Punj 279 : 1976 Pun LJ 356 
— Validity _ challenged by independent (FB) 2 7 
landowners — One of them filing objec- 1976 Pun LJ 2 § 
tions under Sec, 5A —~ Challenge by 1975 Rev LR 622 (Pun?) 4 


others, if vitiated. .. AIR 1974 SC 1868 : (1975) 4 SCC 298 8 
Where independent landowners chal- AIR 3 Ah T oe oe Re 
lenged the legality of the notifications AIR 15 
under Sections 4 and 6, the mere fact AIR 1969 SC 125 : 1969 Lab IC 107 1 
: AIR 1966 Punj 185 (FB) 12 


that some of them were related to one 
amongst them who had filed objections _ R S.  Bindra Sr. Advocate (Mrs. 
under Sec. 5A would not disentitle them Kanwal Kochar with him), for Peti- 
from maintaining their writ petitions. tioners; H. S. Mathewal, for the State; 
. ‘(Para 7) G. S. Grewal and H. S. Nagra, an Re- 
o (B) Land Acquisition Act (1 of 1894), spondent No. 3. 
Sec. 5-A. — Landowner filing objections ORDER :— This judgment will dispose 
“under Sec. 5A — He must be given op- Of C. W. P. Nos. 529, 560. and 792 of 1980 
portunity of hearing by Collector. under Article 226 of the Constitution as 
It is mandatory for the Collector to the same notifications under Sections 4 
serve notice on the landowner who and 6 of the Land Aequisition*Act (here- 
files written objections under Sec. 5-A after to be called the Act) are sought. 
and to provide him opportunity of hear- tO be quashed by issuance of writ of 
ing and non-compliance with this essen- ~ certiorari. For facility of reference, facts. 
tial requirement vitiates the subsequent ês adverted to in C.W.P. No. 529 of 1980 


proceedings. AIR 1974 SC 1868 and AIR av be briefly narrated. . 
1976 SC 2095, Foll (Para 8) A notification under Section 4 of the. 


Act dated 6th January, 1978 (P-1) was ~ 
(C) Precedents — Decision of Division published in the Punjab Government 
Bench of High Court — Binding on Gazette on 20th January, 1978, by which 
single Judge. (Para 7) .land situated in villages Udhekaran, 
(D) Land Acquisition Act (1 of 1894), Chak Bir Sarkar and Muktsar were to 
Sections 4, 18 — Writ petitions challeng- =a eat A Oe 
ing legality of notifications under Sec- ; ; es a ee 
tions 4 and 6 —— Petitions if liable to be Muktsar in Faridkot, District. „According 
dismissed on ground of delay and laches. = T osier bn A 
pars in A of Fras serena in 30 days before the Land Acquisition 
under Sections 4 and 6 having been issu- Collector. This was followed by another 
ed, the Collector had not’ announced the notification under Section 6 of the Act — 
award at the time when the writ peti- (P-2) which was published on 26th Octo- 
tion by owner to challenge them was her 1979. The legality of these two noti- r 
a hee any notice under Sec. fications has been challenged in this 
r the purpose of taking posses- writ petition on behalf of six petitioners 
ae of: the | se pape eee. oe whose lands are also included therein. 
: e the owner: con mnued to be in possession . 2. According to the averments in the 
a S0/SNV / -e petition and the- contention of the learn- 


~ 


198] 
a (B) East Punjab Rent Restriction Act 
(3 of 1949), S. 18 — Shop occupied by a 
_ person, without landlord’s consent, on the 
Basis of Rent Notes executed by another 


— pant as well as ostensible tenant 


j liable to be evicted.. 


. “Where a ‘person, chose to occupy the 
shop on'the basis of Rent Notes executed 

by another, he would be liable to be 

évicted on the ground of sub-tenancy. 

In such a case, the occupant could not 

.turn round and take the plea that the 
Rent Notes were sham transaction and he 

was, indeed the tenant. Further, the 

tenant having sub-let the premises with- 

out the consent of the landlord was also 

(Para 8) 


liable to be evicted. 
H. L. Sarin Sr. Advocate with R. L. 


Sarin, for Petitioner; Gurjit Singh for | 


D. R. Puri, for Respondents. 


ORDER :— This Revision Petition is 
directed against the decision of the Ap- 
pellate Authority, Faridkot, 
authority had set aside the order of the 
Rent Controller, directing the’ respon- 


~ 


dents, i. e., the tenant and the sub-tenant . 


to put Ram Chander _petitioner-landlord 
in possession of the disputed shop situat- 
ed at Kotkapura. The Appellate Autho- 
rity, thus, dismissed the application of the 
landlord filed under Section 18 of the 
East Punjab Urban Rent Restriction Act 
1949,- for the eviction of the petitioner. 
2. The eviction of the tenant was 
sought on two grounds, namely, non- 
. payment of arrears of rent and sub-letting 
of the premises by Mangal Singh tenant 
to Balbir Singh, without the written con- 
sent of the landlord. The ground of de- 
fault was set at naught by the tender of 
“the arrears etc. on the first date of hear- 
ing and the parties contested the case on 
the ground of sub-letting alone. Accord- 
ing to the landlord, he had rented out the 


ae by means of a Rent Note dated 


uly 18, 1959 (Exhibit A2) to Mangal 
Singh respondent on a monthl 
Rs. 15/-. It may be mention at this 
stage that- the execution of the Rent 
Note by Mangal Singh respondent in fav- 
our of the landlord is admitted by the 
former. However, the case set out durin 
the present litigation is that as the land- 
lord was not willing to let out the shop 
to Balbir Singh, the Rent Note was 
- executed by Mangal Singh, with a view to 
facilitate the eviction of Balbir Singh as 


and when required by the landlord. It is- 


further contended on _ behalf.of the re- 
Pore that Mangal Singh, the tenant 
shown in the Rent Note was working first 


` 
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as a teacher in a school and later on be- 
came a Granthi and he never worked at 
the shop in question. The allegation fur- 
ther is that it was only Balbir Singh who . 
was running the shop for purposes of 
cycle . repairs all through. So far as the 
rent is concerned, the contention on be- 
half of the respondents is that though 
Balbir Singh was actually paying the rent, 
the same was shown to have been paid 
all through by Mangal Singh lessee. 
These allegations were indeed controvert- 
ed by the landlord. The parties produced 
their evidence in support of their respec- 
tive contentions and as aleady stated 
the ejectment petition was decid- 
ed in favour of the landlord 
by the Rent Controller and against 
him by the Appellate Authority. The latter 
Authority held that the Rent Note (Exhi- 
bit A2) was a sham transaction. 


3. Mr. Sarin, learned counsel for the 
petitioner has very rightly - argued that 
the Appellate Authority hes allen in a 
patent error in ignoring the documentary 
evidence of lease, i. e., Rent Note (Exhi- 
bit A2) and given preference to oral evi- 
dence of witnesses to hold that the, shop 
was actually let to Balbir Singh and not 
to Mangal Singh. In this context, the pro-) 
visions of Section 92 of the Evidence Act 
have been ignored by the Appellate Au- 
thority, according to. which when’ 
the terms of a contract or other disposi- 


' tion of property had been reduced into 


writing, oral evidence to vary such terms 
is barred. Of course, if the case had been 
brought under any of the provisos to Sec-' 
tion 92, the bar in this respect could! 
be waived. This, however, is not the case’ 
on behalf of the tenants. On the other; . 
hand, they have persisted in their stand 
that the Rent Noe was a sham transac- , 
tion. Be that as it may, even cape thel - 
sub-tenant, i. e., Balbir Singh chose to): 
occupy the shop in dispute on the basis ofi 
Rent Note executed by Mangal Singh asl. 
a tenant, he is presumed to be alive to the 
risk of his eviction on the ground of sub- 
tenancy and he cannot tum round and 
take the plea that the Rént Note was a 
sham transaction. The ground of sub- 
letting, therefore, stands amply proved 
and the Rent Controller was quite justi- 
fied in ordering the eviction of the ten- 
ant on that score. - 


4, The Revision Petition is accepted 





‘and the decision of the Appellate Au- 


thority is set aside, while that of the Rent 
Controller is restored, but with no order 
as to costs. 
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doubt it is provided in Cl. (a) of sub-sec~ 


tion 9) of S. 9 that the Government can ` 


prescribed terms and conditions subject to 
which a licence may be granted but the 
clause has to be read subject to other sec- 
tions of the Act. It cannot be said that by 
virtue of the clause unlimited powers 
have been given to the Rule making Au- 
thority to frame any Rule. 


9. Rule 4 of the Punjab Cinemas 
(Regulation) Rules, 1952° on which 


reliance has been placed by the 
respondent is as follows:— , 
“Licenses, whether for a period ‘ot 


three years or temporary, shall be in form 
A annexed to these Rules and shall be 
subject to the conditions and restrictions 
set fourth therein and to the provisions of 
these rules.” 

It is prescribed in the Rule that the 
license shal] be in form ‘A’ annexed to the 
Rules. It is further said that these shall 
be subject to the conditions and restric- 
tions mentioned therein. Condition 4 is 
the relevant condition and is reproduced 
hereunder:-— 


kud 


XE. , XX xx KX 
The licensee shall observe the classi- 
fication of seats and the prices thereof 


. for different parts of the licensed build- 


ing/place, approved by the licensing Au- 
thority as indicated below and shall not 
amend or alter the same in any way with- 
out the prior approval of the licensing 
authority. 


Claes of accom- “Number of per- Rate of 
mod ation. song which may be admis- 
' admitted into clase. sion. 


*The Licensing Authority will bere enter 
dhe number of persona who may be admitted 
into the several parte of the auditorium 
having special regard to the provisions of 
R. 34.” 


10. The learned counsel for the res- 
pondents has placed reliance on the said 


„condition. He submits that the Govern- 


ment can make classification of the séats 


‘in a Cinema Hall and fix rates therefor. 


On the other hand, the connse] for the 
petitioner has argued that such a condi- 
tion could not be prescribed by the Gov- 
ernment under S. 9. Even if the condition 
is considered to be a part of the Rules, 
in mv view, it is beyond the competence 
of the Government to set fourth such a 
condition under the Act. I have already 
ohserved that no section has been brought 


-ito mv notice under which the Government 


lcould lay down such a condition: It has 


Ram ‘Chander v. 


' learned Judge held that the 
- ing Authority. As condition No. 4 is ultra 


Mangal Singh | ALR. 
also no nexus with the obejcts of the Act. 
Thus the condition is invalid. In the afore- 
said view I get some force from the ob-~- 
servations in Royal Arts. Coimbatore’ by’ 


Managing Partner G. Manickavell,. - v. 


State of Madras, AIR 1969 Mad 211. In * 
the case, the petitioner was a licensee to 
run Cinema Theatre in Coimbatore. There 
he had put a cycle stand which was given 
on lease. The lessee used to. charge 10 
Paise per cycle for parking in the cycle 
stand. The State Government amended- a 
Rule framed under the Madras Cinema 
(Regulation) Act, and made a provision 
that the licensee would provide a suitable 
cycle stand for all cles that might 
reasonably be expected and appoint a 
care-taker to look after the cycles. He 
might collect a fee not exceeding 5 Paise 
for each cycle kept in the cycle ‘stand. 
The licensee challenged the aforesaid 
order contending that it was outside the . 
jurisdiction of the authorities to prescribe 
the charges for using the cycle stand. The 
Rule was 
beyond the jurisdiction of the Rule mak- 


vires the Act, therefore, the orders ot 
respondent No. 2 are illegal and liable to 
be quashed. 


11. A contention has also been raised 
by Mr. Ashok Bhan that condition 4 is 
hit by Art. 19 (1) (g). It is not necessarv 
to go into this matter, as I have already 
A that the condition is ultra vires the 

ct. ~ J 


12. For the aforesaid reasons, I accept 
the writ petitions and quash the impugn- 
ed orders passed by respondent No. 2. No 
order as to costs. 








Petition allowed. ~ 
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SURINDER SINGH, J. 

Ram Chander, Petitioner v. ‚Mangal 
Singh and another, Respondents. 

Civil Revn, No. 1286 of 1975, D 29-9- 
1980.* ) 


(A) Evidence Act (1 of 1872), S. 92 — 
Exclusion of evidence of oral agreement 
Terms of lease reduced to writing — 
Oral evidence to prove existence of lease 
different from written agreement cannot x 
be taken into account. (Para 3) 


Against order of Des Raj Saini. A pellate 
Authority. Faridkot, D/- 2-8-1975. 
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which involve the same questions of law. 
pee facts in the judgment are being given 
. from 


_~ 


C. W. P. No. 6800 of 1976. . 
a Cinema 


2. The petitioner is runnin 
a licence 


at Dhuri. It -has been grant 


f by the. District. Magistrate, Sangrur, res- 


-fixed rates for each class. 


pondent’ No:z:2:under Section 5 of the 
Punjab ‘Cinemas (Regulation) Act, 1952 
(héreinafter referred to as the Act). It is 
alleged that it made three classes and 
Respondent 
No. 2 vide order dated Feb. 26, 1971 pass- 
ed an order fixing the rates of the classes, 


. which were‘lower than those prescribed 


by the petitioner and directing it further 


-= ‘to create one more class. the entrance fee 


Pa 


Pa 


x 


‘ taken in the 


of which be fixed at 0.80 Paise. That order 
was challenged by the petitioner in Civil 
Writ Petition No. 1752 of 1971. There- 
after, respondent No. 2 again made new 
classes by abolishing earlier ones and 
fixed different admission rates vide order 
dated Aug. 26, 1976. It may be mentioned 
that even these rates were less than those 
fixed by the petitioner. The petitioner 
challenged the aforesaid order in C. W. P. 


Nos. 6800 of 1976. The writ petition has - 


been contested by the respondents. 

3. The only question that arises for 
determination is as to whether Condition 4 
of the licence authorising the licensing 
Authority to make classes in the Cinema 
Halls and fix their rates is valid. In order 
to determine the question it will be rele- 
vant to refer to the scheme and some of 
the sections of the Act. The Preamble of 
the Act is in these words:—- 

“The Act to make provisions for re- 
gulating exhibitions by means of cinema- 
tograph in the Punjab”. ~ 


4. Section 8 provides that no person 
shall give an exhibition, b 
cinematograph, elsewhere than a_ place 
licensed under the Act or otherwise than 
in compliance with any condition’ and 
restriction imposed by such license. Sec- 


tion 4 prescribes the Licensing Authority. 


_ 9. Section 5 deals with restrictions on 
powers: of the Licensing Authority. The 
section reads as follows :— 

“(1) The licensing authority shall not 
grant a licence under this Act unless it is 
satisfied that— _ :; 

(a) the rules made under this Act have 


been complied with, an 


. (b) adequate precautions have been 
lace, in respect of which the 
licence is to be' given to provide for the 
safety of the persons attending exhibitions 


_ therein. 


2) Subject to the foregoing provisions 
of this section and to the control of the 


- ‘ 
` 
- 
. 
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Government, the pos authority may 
grant license under this Act to such per-. 


sons as it thinks, fit, on such terms and 
conditions as it may determine 
3) xX XX 


(4) The Government may, from time’ to_ 
time, issue directions to licensees gene- 
rally or to any licensee in particular for 
the purpose o aera Oey e exhibition 
of any film or class of s, so that sci-. 
entific films, films intended for education- 
al purposes, films dealings with news and 
current events, documentary films or in- 
digenous films secure an adequate op- 
portunity of being exhibited, and where 
any such directions have been issued, 
those directions shall be deemed to he 
additional conditions subject to which the 
licence ‘has been granted.” l g 

(Emphasis supplied). 


6. Section 6 empowers the Govern- 
ment and the District eee to sus- 
pend the exhibition of a film if it/he is 
of opinion that the film is likely to cause 
a breach of peace. Section 8 authorises 
the State Government and the registering 
authority to suspend, cancel ` or revoke 
the licenses of licensees. S. 9 gives the 
Government power to make Rules. The 
relevant part reads as follows :— 

“The Government may, by notification 
in the official Gazette, make rules— 


conditions 


xx 


7. From a reading of the above sec- 
tions, there appear to be three objects of 
the Act — firstly, to safeguard the public 
health and safety, secondly, to safeguard 
against undesirable, obscene or provoca- 
tive films being shown to the public 
and thirdly to regulate exhibitions. of 
films, diréct exhibition of documentary 
films and the films meant for educational 
purposes etc. (see AIR 1967 Punj 219 and 
AIR 1961 All 600). There is no section in 


the Act authorising the Licensing. Auth- 


a to prescribe classes'in the Cinema 
s 


or to fix rates of the- classes. 

8. It is well settled that the Rule 
making ey has got powers to frame 
Rules which fall within he four corners 
of the Act, Generally, the purpose of the 


Rules is to provide for procedural mattérs 


or matters which are subsidiary to the 


_ provisions of the Act. The rule makin 


Authority cannot frame rules which fa 
outside the provisions of the Act. No 
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Claimant, when he says that 4 acres of 
land was acquired for providing house 
sites to the Harijans of the village near 
the village Abadi at the rate of Rupees 
22000/- per acre. Learned counsel for the 
claimants appears to be very right in sub- 
mitting that the learned Land Acquisition 
Court has gone entirely wrong in deter- 
mining the market price of the acquired 
land as agricultural land even after having 
recorded a finding that the entire ac- 
quired land had to be treated at par or in 
one category for determination of its mar- 
ket price. 


What the lower Court has done is that 
after accepting the rates of the various 
types oflandas determined by the Sub- 
Divisional Officer (Civil), Jagraon, vide his 
award dated Apr. 4, 1972, it has taken 
the average of the same and fixed the 

‘market price of the land at Rs. 11778/- 
per acre. This obviously is wrong. If the 
and had to be treated in one categor 
as it has to be being Banjar or A adi 
land, then to take into consideration the 
price of other Ps of agricultural land 
is wholly jrrelevant. As pointed out 
earlier, price of the Banjar land had been 
determined by the Collector vide award 
dated Apr. 4, 1972 at Rs. 18640/- per acre. 
Besides this 4 acres of land had been 
acquired by the State Government near 
to the village Abadi of Halwara at the 
rate of Rs. 22000/- per acre, for providing 
house sites- to the Harijans of the village. 
This, to my mind, indicates the price of 
areas which could be utilised as Abadi 
areas. 


- Though the abovenoted award related 
to an acquisition on June 7, 1974, yet as 
the evidence stands on record, the entire 
acquired land was virtually a residential 
colony or at least was n poten- 
tiality for being utilised in that manner 
and had the Acquisitioning or Air Force 
Authorities walked out of this land on 
the date of the notification under Sec- 
tion 4 of the Act, the claimants would 
-have been in a position to sell this land 
if not at higher rates then at least on the 
highest of the two rates noted above, 
i. e., Rs. 22000/- per acre. Thus keeping 
in view the surroundings and the poten- 
tiality of the acquired area, I determine 
the market price of the acquired land 
at a flat rate of Rs. 22000/- 
Besides this the claimants would also be 
entitled to the .statutory solatium and 
interest at the rates of 15% and 6 per cent 
respectively on the enhanced amount of 
compensation. All this, however, would 


Deepak Theatre,- Dhuri v. State 


and the Court-fee 


per acre.. 


ALR. ` 


be subject to the. claim made by them. ` 


aid thereupon. 

13. The net result, therefore, is that all 
the - State ` appeals . fail and are 
dismissed with no order as to.costs arid 
the cross objections filed by. the claimants 
succeed to 
are allowed with proportionate costs. ` 


Appeals distnissed and. - 
cross-objections allowed. : 
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_ RAJENDRA NATH MITTAL, J. ~ 
Deepak Theatre, Dhuri, Petitioner -v. 

ae State of Punjab and another, Respon- 
ents 


Civil Writ No. 6300 of 1976, D/- 5-8 
1980 


Punjab Cinemas (Regulation) Act (11 of 
1952), S. 9 — Punjab Cinemas (Regulation) 
Rules (1952), R. 4, Form-A — Licence for 
cinema — Jmposing condition as to rates 


of admission — Condition would be ultra 
vires the Act. (Constitution of India, Arti- ’ 


cle 245). 
Where the licensing authority . while 
ranting the licence for cinema in Form 
, imposed the condition as regards rates 
of admission for cinema, even assuming 
that such condition is covered by the 
Rules, it would be ultra vires the Act. 
(Paras 10, 11) 
It is well settled that the Rule-making 


_ Authority has got powers to frame rules 


which fall within the four corners of the 
Act. Generally the purpose of the’ rules 
is to provide for procedural matter or 
matters which are subsidiary to the provi- 
sions of the Act. The Rule-making Auth- 
ority cannot frame rules which fall outside 
the provisions of the Act. No doubt it is 
provided in Cl. (a) of sub-sec. (1) of Sec- 
tion 9 that the Government can. prescribe 
terms and conditions subject to which a 
licence may be granted but the clause has 
to be read subject to other sections of the 
Act. In cannot be said that by virtue of 
the clause unlimited powers have 


frame any rule. , (Para 8) 
Cases Referred: Chronological Pavas 
AIR 1969 Mad 211 10 
ATR 1967 Punj.219 7 


AIR 1961 All 600 1 
Ashok Bhan, for Petitioner; M. J. Singh 
Sethi, Addl. Advocate General, Punjab, 
for Respondents. 7 
ORDER :— This judgment will dispose 
of Civil Writ Petitions Nos. 1750 to 1755 
and 3758 of 1971 and 6300 to 6306 of 1976 
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e extent -indicated- above and . 


been - 
given to the Rule-making Authority to` 


g! 


1981 - Union of India 


10. Now to examine the claim of the 
‘landowners for still a higher rate of com- 
pensation it is pertinent to note the loca- 
‘tion and. the potentiality of the land as 
‘determined by ‘the lower Court. This is 
what. has been said by the lower Court 
after examining the evidence en record:— 


“In these circumstances the claimants’ 


land requisitioned or later on acquired for ` 


_ the Aerodrome has te be assessed in one 

category at one flat rate. It has also come 
im the evidence that because of the con- 
trolled area being under the Air Force 
there could not be instances of sale nor 
-~ any industry could come up, as no con- 
. struction could be made without prior 

rmission of the Air Force Authorities. 
In these circumstances, market price can 
only be assessed on ve price criteria. 
A reference to'the site plan and the evi- 
dence would show that the claimants’ land 
about (abuts?) or is near te a metalled 
road known as Halwara-Raikot road and 
there is a huge shopping centre at 
Pulsudhar” 


11. This conclusion ef the lower Gourt 
is fully s rted by the evidence of 
AW 1 Malkiat Singh and AW 2 Joginder 
Singh claimants, AW 3 Bikram Sin 
Patwari, who has produced and proved 
the site plan Exhibit A-1, AW 4 Gurdev 
Singh Patwari Halqa Halwara, who has 

roved the site plan Exhibit AW 4/1, and 
Pritam Singh Qanungo RW 1. According 
‘to AW 2 Joginder Singh, Halwara is a big 
village and there is a cinema-hall:at a 
distance of about two furlongs from the 
acauired land and a marketing centre had 
also come inte _ exitence near 
-this land prior to the- date of notification 
under Section '4 of the Act. There is a 
degree college and Central School near 
Pulsudhar {a bridge en the Sirhind Canal 
near village Sudhar) which is at a dis- 
tance of oboe 1% miles from the acquired 
land. The Aerodrome was completed 
somewhere in 1947-48 and aumber of 
residential colenies of the officers and 
other personnel of the airforce had also 
been constructed in and around the ac- 
cuired land. He has further stated that 
: 4 acres of land was acquired by the State 
Covernment for being alletted as house 
sites to Harijans of ee Halwara near 
to the village Abadi and the acquired 
land in the present case and the co 
sation for that land was determined by 
the authorities at Rs. 22,000/- per acre. 

This evidence of the claimants has re- 
. mained wanrebutted and is rather supported 
by other A. Ws., that is, Malkiat Singh, 
Bikram Singh and Gurdev Singh in mate- 
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rial particulars. Even Pritam Singh,- 
Kanungo, examined on behalf of the Col- 
tector, Land Acquisition as R.W. 1 has 
not contradicted or rebutted the state- 
ments made by the claimants and sup- 
ported by A. Ws. with regard to the loca- 
tion and the construction ef various 
buildings in and around the acquired area 
or its potentiality and has rather admitted 
that at the time of the pronouncement of 
the earlier award dat aE 4, 1972, by 
the Sub Divisional Officer (Civil), Jagraon, 
the market value of the Banjar land had 
been assessed by him at Rs. 18640/- per 
acre, This award of the Collector, how- 
ever, was not taken te be legal er valid - 
for the reason that he had not been con- 
ferred with the powers of the Collector 
under the Act. This led to the present re- 
assessment of the market price by another 
Collector with the result already indicat- 
ed in the opening part of the judgment. 


The tearmed counsel for the State ap- 


pears to be right ia saying that award 
dated Apr. 4, 1972, cannot taken as a 
legal one fer the reason that the same 
was the determination of the market 


price by a person who was not competent 
to pice tara that award, yet he on 
appear to be right in ties ma it 
ould have been totally excluded by the 
dower Gourt from consideration for the 
reason that this award was undoubtedly 
an assessment of the market price of the 
A land by a revenue officer of the 
Sub Division`on the basis of the revenue 
record available with him. This aw 
may not be binding on the acquiring 
authorities yet it cannot be said that it 
had no legal value as a piece of evidence. 
Even the person who prepared the neces- 
sary data for the said award, i. e. 
Pritam Singh Kanungo, R. W. 1, has de- 
posed about the rate of market price as 
assessed in that aw Thus. fom the 
evidence noted above it is fo Uae that 
the Panja land, which in probability 
included the land meant or sold for Abadi 
areas was rated at a higher price than 
other types of icultural land, i. e., 
Khalas Chabi, Chahi-Nehri, Niani Chahi, 
etc. ; z 
12. It is the admitted case of the par- 
ties that the entire acquired land being 
already in possession of the Air Force 
Authorities had become Banjar land and 
various constructions had been raised 
therein and was practically in use as a 
residential colony. Another piece of evi- 
dence which has remained unrebutted on 
record is the statement of Joginder Singh 
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In Devinder Kaurs case (supra), the 
awardees were being paid less compensa- 
tion under Section 23 of the Act as modi- 
fied by the Trusts Act and it was under 
these circumstances that it was held that 
the modified S$. 28 of the Act had. the 
effect of reducing the amount of compen- 
sation to an amount less than the amount 
payable under the Land Acquisition Act 
and was thus ultra vires Art, 14 of the 
Constitution of India and was struck 
down. Here no such contingency arises. 
The landowner-elaimants in a nutshell 
claim that they should be paid compensa- 
tion or damages under a provision of law, 
which is not applicable to them. Thus I 
sustain the objection raised by the learned 
counsel for the State and set aside that 

(Contd. on -Col 2) 
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part of the order of the lower ‘Court 
whereby damages at the rate of Rs. 4180/- 
per acre have been allowed to the land- . 
owner-claimants under S. 48-A of the Act. 
referred to above for the delayed pro- 
nouncement of the award. In. view of this 
conclusion of mine I need not go into the 


‘method and manner of working out the 


damages which too otherwise appears to 
be unsustainable. 

8. So far as the question of fixation of 
the market price of the acquired land is 
concerned, I do not find mtich substance 


-in the contention of the learned counsel 


for the State. Before dealing with the- 
rival contentions of the parties, I feel it 
proper to make a reference to the details 
of the -sale instances relied upon by the 
parties:— 


PRODUCED AND PROVED BY THE LAND OWNER OLAIMANTS : 


Exhibt Date of salo — Area sold 
Kanals Marlas 

A.3 9.721971 9.5 
A.4 8.7.1976 0-13 
A.5 14-2.1978 1.7 . 
A. 15-7-1977 0.13 
A.T 1-8-1972 0.12 
A.8 23.9.1971 0.14 
A.9 23.9-1977 0.12 
A.10 . 22.4.1989 0-8.1/3 
A-11 8-7-1975 0.8 1/3 
A-12 18-7-1978 2.0 
A.13 18-7-1978 8.0 
A.14 18-7-1978 2.0 


Besides these instances the claimants also - 


relied upon Exhibit A.l, an award pro- 
nounced by the Sub-Divisional Officer 
(Civil) Jagraon, as Collector on May 23, 


- 1975, wit mean to the acquisition of 39- 


Kanals 8 Marlas of land for allotment of 
house sites to Harijans. Vide this award 
the rate of compensation was determined 
at Rs. 22000/- per acre and the notifica- 
tion under S. 4 of the Act had been pub- 
lished on June 7, 1974. 


(For rates see below) 


9. As would be apparent from the 
above chart, the average pice tj acre 
indicated by Exhibits R-Í to R-4 is far 
below than what has even been offered 
by the Collector, through his award re- 
ferred to in the earlier part of the judg- 
ment. This obviously means that even 

(Contd. on Col. 2) 


Consideration Average per aore, 
Rs. 30000/« Rs. 25946/. 
Bs. 2000/. 24615/. 

5000/. 28630/. 
2500/.  30768/- 
5000/. 66667/.. 
5000/. 68751/- 
5009/. 68867 /- 
1000/. 18200/. 
1500/. 28800/. 
7600/. 30000/. 
7500/. 30000/- 
7500/. 30000/. 


the Collector did not find these instances 
as relevant for purposes of determining 


the rate of compensation, or these instan- 


ces did not relate to land similar to one 
under acquisition, Though these instances 
do relate to the land of village Halwara, 
yet the location of the lands covered by 
these vis-a-vis the acquired land is also 
not very clear. The lower Court has also 
found that the Jand under acquisition had 
ceased to be agricultural land on account 
of its having been converted almost into © 
a residential area and thus had to be 
evaluated at a flat rate. In the light of this 
finding these sale instances become totally 
irrelevant and cannot be taken as sate 
guide for.the determination of the market 
rice of the acquired Jand. Thus I do not 
ind anything wrong with the aroa 
of the lower Court tn discarding these ine 
stances out of consideration. 


PRODUGED AND PROVED BY THE Oven APPELLANT : 
4 


R-t 4.7-1968 = 99 00/. 9192/. 
R.2 31.5-1968 0.19 ` 500/- 4910/. 
R.3 12-7-1968 177.14 37500/. 1695/. 
R.4 10000 /- 4010/: 


31-13.1968 9.19 


19651 
the other hand, Mr. H. L. Sibal, learned 


- Senior Advocate for the landowner-claim- 
ants while supporting the judgment ot 
the lower Court on both the above noted 
counts, maintains that most of the evi- 
dence produced and proved by the claim- 
ants which was. favourable to them in the 
sense that-the rate of compensation indi- 
cated by the said evidence was much 
higher, has wrongly been ignored. 


6. After hearing the learned counsel 
for the parties I find that the first conten- 
tion of the State counsel is full of merit. 
S. 59 of the Trusts Act an Act brought 
about to make provisions for the improve- 
ment and extension of towns in Punjab 
— provides that for purposes of acquir- 
ing land under the Land Acquisition Act, 
1894, for the Trust, the said Act, i. e., the 
Land Acquisition Act shall be subject to 
such other modifications as are ‘dicated 
in the schedule to the Trusts Act. The re- 
levant provision is reproduced as under:— 


“59. For the To of acquiring land 
under the Land Acquisition Act. 1894, for 
the trust— 

(a) xx | XX XX XX 

(b) the said Act shall be subject to the 
further modifications indicated in the 
Schedule to this Act; 
- (c) and (d) xx xX XX 
(Emphasis added). 
Para. 14 of the Schedule which only is 
relevant te the point in issue is reproduc- 
ed as under:— i 

“14. After Section 48 of the said Act, 
the following shall be deemed to be in- 
serted namely:— l 


»> 


- 48-A: (1) If within a period of one year 
from the date of the publication of the 
declaration under S. 6 in respect of any 
_ land, the Collector has not made an award 
under S. 11 with respect to such land, the 
owner of the land shall, unless he has 
been to a material extent responsible for 
the delay, be entitled to receive com- 
pensation for the damage suffered by him 
in consequence of the delay, 

(2) The provisions of Part III of this 
Act shall apply, so far as may be to the 
determination of the compensation pay- 
able undey this section.” 

7. Thus it is apparent that S. 48-A re- 
produced above has been added only by 
way of modification of the Act cae is 
operative only when some land is sought 
to be acquired under the Act for purposes 
of the Trust. The submission of Mr. 


Sibal that this S. 48-A stands incorporated - 


Jin the Act for all intents and purposes has 
thus no weight. This section ‘or the modi- 
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fication of the Act is only for a limited 
purpose and that is when the land is ac- 
quired for purposes of an Improvement 
Trust and the award is not announced 
within a period of ene year from the date 
of publication of the declaration under 
Section 6 of the Act, then the owner of the] | 
land would be entitled to damages for the 
ronouncement of the award. 
Mr. Sibal then contends that if this inter-. 
pretation is to be given to S. 59 of the 
Trusts Act and the Schedule thereto, then 
this provision would, on the face of it, be 
violative of Art. 14 of the Constitution 
of India for being discriminatory in the 
matter of payment of compensation to 
landowners who are though similarly 
situated, yet whose lands are being ac- 
quired under the two Acts that is, one 
under the Trusts Act and the other under 
the Land Acquisition Act. 


In support of this argument, the learn- 
ed counsel relies on a Full Bench judg-- 
ment of this Court in Devinder Kaur v.. 
Ludhiana Improvement Trust, AIR 1975 
Punj and Har 241. Besides the fact that 
this case was a converse case where the 
awardees were being paid less compensa- 
tion for the acquisition of their land for 
purposes of the Improvement Trust than 
what would have been payable to them 
had their lands been acquired under the 
Act in the absence of the modification of 
the same in terms of the Scheclule of the 
Trusts Act; I feel this argument is not at 
all available to the learned counsel in 
view of the ee aan of their Lordships 
of the Supreme Court in Sarwan Singh v. 
State of Punjab, AIR 1975 SC 394, where- 
in the vires of Section 59 of the Trusts Act 
have been upheld. 


Even in Devinder Kaur’s case (supra) 
only the provisions of S. 23 of the Act as 
modified by Para. 10 of the Schedule to 
the Trusts Act were held to be ultra vires 
and the verdict of the Supreme Court in 
Sarwan Singh’s case (supra) was accepted 
and followed. Otherwise also as held by 
me earlier, S. 48-A as introduced by 
Para. 14 of the Schedule to the Trusts Act 
is not applicable to the facts of this case 
for the reason that the present acquisition 
is not for purposes of the Trust. no ques- - 
tion of discrimination arises in this case. 
It is -beyond Cpu that only the person 
against whom discrimination is practised 
can complain thereof. Even if for argu- 
ments sake S. 48-A referred to above is 
held to be violative of Art. 14 and thus 
void, even then the claimants would not 
pn anything or cannot be given any re- 
ief under the said section. 


Tw 
' 
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camot be taken as a safe guide for deter- 
mination of market price of acquired 
; i 6 (Para :9) 


(C) Land Acquisition Act (1 of 1894), 
Section 23 — Land acquired for construc- 
tion and extension of airfield -— Lan 
already in possession of Air Force Auth- 


Union of India v. Amrik Singh 


- ALR. 
and as a result thereof, the learned lower 
Court through different but similar judg- 
ments determined the rate of compens:- 
tion payable to the claimants at Rupees 
11778/- per’ acre for the ‘acquire:! 
land besides Rs. 4180/-. per acre 
damages for the delayed pronouncément 


as ù 


`of thè award under S:.48-A-of the Act. 


orities under Requisitioning and Acquisi- - Through these twenty-two R. F. As. 


tion of Immoveable Property Act — 


Land becoming Banjar land — Certain 


. < nearabout land acquired for being allotted 


as house sites to Harijans in 1974 and com- 
pensation given at Rs. 22,000/- per acre 
— In view of the surroundings and poten- 
tial value of land, value of land determin- 
ed at Rs. 22,000/- per acre. : 
(Para 12) 


_(D) Land Acquisition Act (1 of 1894), 
Section 23 — Evidence and proof — Land 
under acquisition, Banjar land — In an 
earlier market, Sub-Divisional Officer as- 
sessed market value of such land at 
Rs. 18,640/- — Award however, was not 
legal, as he had not been conferred with 
powers of Collector — Held, such award 
. though not binding on acquiring authori- 
ties could not be said to have no legal 
value_as a piece of evidence. (Para 11) 


Cases Referred: Chronological Paras 


AIR 1975 SC 394 
AIR 1975 Punj and Har 241 (FB) 7 


Gopi Chand Bhalla with Mani Ram, 
for Appellant; H. L. Sibal, Sr. Advocate 
with S5. C. Sibal and Vijay Jhanji. for 
Respondents Nos. 1.to 5. ` 


JUDGMENT :— The State Government 
acquired 137.11875 acres of land situated 


within the Revenue Estate of oe 


Halwara, Tehsil Jagraon, District Lud- 
hiana, for purposes of the Union of India, 
. that is for the construction and extension 
of Halwara Airfield, through notification 
. dated Nov. 26, 1968, published under 
S. 4 of the Land Acquisition Act (herein- 
after referred to as the Act). The Land 
Acquisition Collector determined the rate 
of compensation payable to the claimants 
after hearing them, at the following 
rates: l = 


- 1, Khalas Chahi 
2, Niai, Nebri, Khalas 
Nehri Nial, 
3, Daker Rosli 
4, Banjar ladid/Banjer 
l kadim/Gatr “omkin. 


9. As the, awardees were not satisfied 


with the rate of compensation they sought 
various references. under S. 18 of the Act 


A - 


... Rs. 9226). per acre. 
. Rs, 95287- per acre. 


a 


. Rs, 5400) per acré. 
. Rs. 5000/- per acre. 


. of India has raised 


Nos. 2013 to 2016 and 2022 to 2089 of 
1979, the State has made a grouse of this 
-enhancement and the award of damages 
under Section 48 of the Act. On-the other 
hand, all the claimants have filed Cross 
Objections Nos. 17-CI to 21-CI and 28-CI | 
to 39-CI of 1979-to these appeals claim- 
eee ensation at a still higher rate. 
Admittedly in all these appeals and cross- 
objections identical questions~of law and 
fact arise for consideration and thus these 
are being disposed of through this 
common judgment. The learned counsel 
for the parties are agreed that for this 
purpose a reference to the facts and re- 
cords of R. F. A. No. 2018 of 1979 would 
suffice. 


3. It deserves to be noticed here that 
the entire acquired land prior to the pub- 
lication of the notification under S. 4 of 
the Act on Nov. 26, 1968 was already in 
possession of the Air Force Authorities 
w. e. f£. 1958 under the provisions of the 
Requisitioning and Acquisition of Im- ` 
movable Property Act and the landowner- 
claimants were only being paid a nominal 
ne for the same in terms of the said 


4, It is not in dispute that after enter- 
ing into possession of this land the Air 
Force Authorities had built a number of | 
roads and constructions for their residen- 
tial, professional and miscellaneous uses. 


5.. The learned counsel for the Union 
two contentions be- 
fore me— (i) the Land Acquisition Court 
-could not possibly award any damages 
under S. 48-A of the Act for the: reason 
that the said section is only applicable to 
cases where the land is acquired for the 
Improvement’ Trusts constituted under 
the Punjab Town Improvement Act, 1922 
(hereinafter referred to as the Trust Act), 
and — (ii) the lower Court has wrongly 
discarded their evidence, Exhibits R-1 to 
R-4 and erred in relying upon an award 
dated Apr. 4. 1972, given by the Sub- 
Divisional Officer (Civil), Jagraon, as 
Collector as the same was non est-in- the 
eye of law because the said Collector had 
no jurisdiction to announce the same. On 


+ 
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that judgment-debtors had disobeyed 
. decree — Appointment of Commissioner 
for spot inspection — Plan submitted by 
Commissioner not considered — Effect. 


Where the executing Court dismissed 
the application filed by the decree-holders 
with the allegation that the judgment- 
debtors had disobeyed the decree, without 
considering the crucial piece of evidence, 
i. e., the plan submitted by the Commis- 
sioner appointed by it for inspecting the 
spot, on the ground.that the plan prepar- 
ed by the Local Commissioner showing 
the quantum of encroachment’ by the 
judgment-debtors was drawn in a reverse 
direction, the order dismissing the appli- 
cation. was liable to be set aside. 


(Para 1) 


'§. C. Kapur, for Petitioners; P. N. 
Arora, for Respondents. 


ORDER :— The revision petition is 
directed against the order of the Execut- 
ing Court dated January 5, 1976, by which 
the said Court dismissed the application 
filed by the decree-holders with the al- 
legation that the ae ences had dis- 
obeyed the decree. A perusal of the im- 
pugned order passed by the lower Court 
shows that it has not applied its mind 
to the crucial piece of evidence, namely, 
the report of the Local Commissioner 
who was appointed to inspect the spot in 
order to determine whether the judgment- 
debtors -had committed an encroachment 
on the disputed proper or not. It is not 
disputed that the Local Commissioner 
submitted the report Exhibit LC/1 and 
also filed a plan showing the quantum 
nf encroachment. The Lower Court has 
excluded this evidence by merely observ- 
“ling that the site plan prepared by the 
Local Commissioner was “funny”, as the 
same appeared to “have been drawn in a 
reverse direction. It is hardly a ground 
- [for rejecting the plan; If the lower Court 
was not satisfied with the plan produced 
by the Local Commissioner, it could direct 
the Local Commissioner to prepare a fresh 
pan and then examine the matter in the 
ight of the new Plan and the report of 
the Local Commissioner. In this situation, 
the petitioners are quite justified to urge 
that the non-consideration of the report 
of the Local Commissioner has prejudic- 
ed their case. - - 
- 2 In view of the foregoing reasons, 

the revision petition is accepted and the 
impugned: order passed by the 
Court is set aside. The case is sent back 
to the lower Court.with the direction that 
it shall reconsider the matter including 


2 
~~ 
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the report of the Local Commissioner and 
then come to a fresh finding on the dis- 
puted point. . 
. 8. The parties, through their counsel 
have been directed to appear before the 
lower Court on November 6, 1980. 


Revision allowed. 


_ 
` 


AIR 1981 PUNJAB AND HARYANA 87 
_ L S. TIWANA, J. 
Union of India, Appellant v. 
Singh and others. Respondents. 
First Appeals Nos. 2013 to 2016 and 2022 
to 2039 of 1979 and Cross Objection 
No. 18-C-I of 1980, D/- 1-10-1980.* 


(A) Land Acquisition Act (1 of 1894), 
Section 48-A (P. and H.) — Punjab Town 
Improvement Act (4 of 1922), S. 59 — 
Scope of — Land not acquired for pur- 
poses of trusts — Section 48A of Land 
Acquisition Act, not attracted — Land- 
owner, if can complain of discrimination. 


Amrik | 


Section 48-A as inserted in the Land | . 


Acquisition Act Py Para. 14 of the Sche- 
dule to Punjab Town Improvement Act 
read with Section 59 thereof, has been 
added only by way of modification of 
the Land Acquisition Act and is opera- 
tive only when some land is sought to be 
acquired under the Act for purposes of 


-the Trust. This section or the modifica- 


tion of the Act is only for a limited pur- 
pose and that is when the land is acquir- 
ed for purposes of an Improvement Trust 
and the award is not announced within 
a period of one year from the date of pub- 
lication of the declaration under S. 6 of 
the Act, then the owner of the land would 
be entitled to damages: for the delayed 
pronouncement of the award. When the 
acquisition is not for pel eae of the 
Trust, S. 48-A will not be applicable and 
no question of discrimination can arise 
in such a case. The landowner whose 
land is acquired for construction of aero- 
drome cannot thus, complain of diserimi- 
nation. AIR 1975 SC 394, Ref.; AIR 1975 
Punj and Har 241 (FB), Dist. (Para 7) 


(B) Land Acquisition Act.(1 of. 1894), 
Section 28 — Land under isition 
ceasing to be agricultural land — Con- 
version of land into residential area — 
Sale deeds in respect of agricultural lands 


*Against order of Amarbir Singh Gill, 
_ Addl. Dist. J., Ludhiana, D/- 17-4-1979. 
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tiff, to shop No. 166, Amin Chand plea- 
ded the will Ex, D-1 in his favour. In 
the present case even Tara Chand, 
D. W., 1 who was got declaréd hostile by 
_ Amin Chand defendant, admitted that he 
Signed the will Ex, D. 1 about one or 
one and a quarter year earlier to the 
death of Ramji Lal. This exactly fits 
in with the version of Amin Chand 
defendant. 


9. Again the learned counsel for 
the appellant has not been able to show 
that at the time of the execution of 
the will, deceased Ramji Lal was suf- 
ferring from any mental or physical 
disability or was not in a fit state of 
health to understand the implications 
of the wil. This is not even suggested 
to any of the witnesses in cross-ex- 
amination. Merely because Ramji 
Lal died in about a year’s time, from 
the date of execution of the will, it does 
not reflect upon the genuineness of the 
will. So far as the evidence of Tara 
Chand, D. W. 1 to the effect that 
Ramji Lal deceased had not signed this 
will in his presence, is concerned, the 
Same does not carry conviction and does 
not to my mind weaken the case of 
Amin Chand defendant. The evidence 
of this witness becames unreliable be- 
cause of his conduct and the cross-ex- 
amination to which he has been sub- 
jected. It is not explained as to why 
was it necessary for him to sign this 
will as a witness if he had not seen 
Ramji Lal signing it.. His statement 
that he signed the document even with- 
out knowing its contents just on the 
asking of Amin Chand defendant, does 
not sound reliable. If he was out to 
oblige Amin Chand defendant, to that 
extent or was so under his influence. 
what has happened since then that he 
had to depose in Court against Amin 
Chand, has not been made clear on the 
record of this case. 


10. Yet another feeble argument was 
raised by the learned counsel for the 
appellant that in spite of the existence 
of this will, Amin Chand defendant 
even on 23-2-1977 i. e, more than 12 
years after the execution of the will, 
sent a letter Ex. D-4 addressed to the 
Cantonment Authorities saying that 
shop No. 96-A was jointly owned by 
him and his brothers and this circum- 
stance conclusively shows that the will 
was brought into existence some time 
later,- Firstly, D. W. 1 Amin Chand 
has fully explained the signing of this 


Maha Singh v. Rafn Narain 7 


bon 


A.L R. 


document by him. According to him, 
plaintiff R. D. Gupta’s son brought this 
typed letter to him for his signatures 
as according to the former that woul 
have, led to the imposition of the ho aX 
tax on that property at a lower rate. 
Secondly, this document does not mili- 
tate against the interest of Amin Chand 
in any manner. If is nowhere that 
through this document Amin Chand 
was disclaiming his title or ownership 
of shop No. 166. On the other hand, 
he by the execution of this letter was 
even claiming 1/3rd share in the other 
property i.e. shop No. 96-A which ac- 
cording to the will solely belonged to 
his two brothers namely R. D. Gupta, 
plaintiff and Sita Ram defendant, in 
equal shares. 

11. In the light of the discussions, 
above, I am of the considered opinion 
that there is nothing on the record of: 
this case which can lead to the doubt- 
ing of the due: execution of the will 
Ex. D-1, rather the said will is duly 
proved by the evidence on record. In 
addition to the evidence on record, the 
circumstances which support this con- 
clusion of mine, are that sister of 
these litigating brothers, namely Smt. 
Naraini Devi accepted the genuineness 
of this will and did not claim any in- 
terest in the property of her deceased 
father. Secondly, R. D. Gupta who ac- 
tually initiated these proceedings for 
partition cf the property, did not feel 
dissatisfied with the judgment and de- 
cree of the lower Court and rather felt 
contended by not filing any appeal 
against the said decree. It is only Sita 
Ram defendant who has come forward. 
to challenge this decree, 

12. As a result of the above discus- 
sion, I’ do not find any merit in this 
appeal and dismiss the same but with 
no order as to costs. 

Appeal dismissed. 
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cerned, he a: out that the follow- 
ing factors throw doubt on the genuine- 


ness of the will:— 


“at * 


. (G) Amin Chand defendant was 


fact 


signed thé said will as a witness and 
thus ` should be taken to have taken a 
prominent part in the execution of the 


same. - - 


. Gi) Will though alleged to be execu- 
ted on July 31, 1964, -has seen the 


- Jight of the day on September, 8, 1978 


i.e. about 14 years after its execution 


for the first time and during all this: 


period its existence was not disclosed 
to anybody. 


(iii) Ramji Lal died in about a year’s 


time from the date of executing of the. 


will; and 


-(iv) Onè of the attesting witnesses 


‘Le, Tara Chand D. W, 1 has not sup- 
-ported its due execution. 


7. On a careful consideration of the 
evidence on the record, I do not find 


- any substance in any of these conten- 


tions raised by the learned counsel. To 
condemn the will on account of the role 
ascribed to Amin Chand, - we have to 
appreciate the evidence with regard to 
time and the place where the will was 
written and executed and the manner 
in which Amin Chand got to sign it. 


` It is in the evidence of Amin Chand 


defendant that the will Ex, D. 1 was 
written and executed at the shop of 
Ramji Lal deceased i. e. shop No. 96-A, 
where Ramji Lal was carrying.on his 


` Kiryana business. Even Sita Ram de- 


_fendant-appellant admits that he 
‘his brothers used to work with 


- shop at the time of execution 


- and’ takes steps to facilitate 


and 
their 
deceased: father at that shop. The only 
other shop of the deceased i-e. shop 
No, 166 in Bazar No. 3, was on rent 
even .at that time. According to this 
witness even Sita Ram defendant ap- 
pellant was present at the time of the 
execution of this will, So if Amin 
Chand defendant was present at the 
of the 
will and so was Sita Ram defendant 
appellant and. he signed it as a witness, 
there is nothing which militates against 
his ‘credibility or discloses any active 
participation. on his part. Thus it can- 
not be said that Amin. Chand had taken 
any active part in the execution of this 
will. It is not one of those cases in 
which a beneficiary accompanies. the 
executor of a will to a particular place 
the said 
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not . 


‘only admittedly present at the time of 
. the execution of the will, he in 
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execution. The presence of this wit- 
ness at the shop and also of Sita Ram. 
defendant-appellant, sounds very 
natural, Moreover, the alleged active 
participation by a beneficiary in the ex- 
ecution of a will can only be taken as 
a circumstance for rendering that will 
suspicious, if the will itself appears to 
be unnatural and confers -any undue 
benefit on the beneficiary. : 


In the present case, as has been in- ~ 
dicated in the’. opening part of the- 
judgment the deceased had only three 
properties regarding which he made the © 
will. He did not choose to give any 
share to his daughter for the reason 
that he had already spent quite a lot 
on her marriage. Smt. Naraini . Devi 
daughter of the deceased has not made - 
any grouse against this will on that ac- 
count, It is in evidence that out of 
the three properties mentioned ` above, — 
shop No. 96-A in Bazar No. 1 is the 
main property and was larger in size 
than the other two properties. This is 
clear from the statement of R.. D. ` 
Gupta, plaintiff himself. In this view 
of the matter, the will does not ap- 
pear to be unnatural or unreasonable 
to any of the sons of the deceased . 
Ramji Lal. It. appears that he only © 
wanted to make some sort of settlement 
with regard to his succession and that 
is why he specified the shares of his 


- sons in the properties in dispute. 


8. The learned counsel is not very 
right in saying that the. will Ex, D-l 
had not seen the light of the day till 
Sept. 8,1978 when it was’ filled in Court 
as again according to the evidence of 
defendant Amin Chand, he had filed a 
copy. of the will at least threée- years 
prior to the starting of this litigation, 
in the office of the Cantonment Board . 
at Ferozepur, and even prior to. that - 
when some dispute had arisen between 
the parties and an Arbitrator had been 


appointed, he had produced the will 
before him. Moreover, before taking 
the delayed production of the 


will as'a suspicious circumstance against 
its genuieness, the learned counsel hasj“ 
to point out any occasion which had 
arisen .on which the will was required 
to be produced and.was not so produ- 
ced..-It is not that merely because al - 
will has been executed in favour of a 
party he should keep on proclaiming 
and telling everybody that he is in pos- 
Session of such a will. As soon as the 
claim was laid by R. D. Gupta, plain- 
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ble to render accounts of the same to 

other co-sharers in the disputed pro- 

perty. If so its effect? : 
(3) Relief, 


3. The learned trial Sub Judge, 
after recording the evidence in the case, 
upheld the claim of respondent Amin 
Chand, with regard to the genuineness 
of the will Ex. D-1 executed by Ramji 


Lal deceased on July- 31, 1964 and held > 


under issue No. 2 that he is not liable 
to render any accounts as the property 
No. 166 belonged to him exclusively. 
With regard to the other property i. e. 
shop No. 96-A, he held that the plaintiff 
and defendant Sita Ram were the 
owners of the same in equal shares 
and passed a preliminary decree for 
possession by partition of the same in 
favour of the plaintiff against. the de- 
fendants. As R. D. Gupta plaintiff felt 
Satisfied with this decree, he has not 
filed any appeal against the same. 
However. Sita Ram defendant has filed 
this appeal: 


4. The challenge of the learned 
counsel for. the appellant to the find- 
ings of the lower Court is twofold :— 

(i) the will Ex. D-1 alleged to have 
been executed by Ramji Lal deceased 
on July 31, 1964, cannot be taken tő 
have been legally proved; and 

_ (ii) the attending circumstances mili- 


tate against the genuiness of the said 
will 
In support of his first attack, the 


learned counsel submits that one of the 
attesting witnesses of the said will 
namely Chuni Lal having died the only 
other attesting witness Tara 
D. W. 1, has not supported the execu- 
tion of. ‘the will and thus the require- 


ments of Section 63 of the Indian Suec- - 


cession Act, do not stand fulfilled. 
Tara Chand, D. W. 1 has stated that 
the will Ex: D-1 was not written in 
his presence nor had Ramji -Lal de- 
ceased signed it in his presence. It was 
only Amin Chand defendant who had 
brought the said will to him and he 
signed the same as a witness. This 
D. W. was got declared hostile by the 
counsel for Amin Chand and was cross- 
examined wherein it was highlighted 
that he had got mixed up with Sita 

Ram defendant and with a view to 
. favour him, was suppressing the truth. 
5. The learned counsel for Amin 
-- Chand respondent on the other hand 
submits that it is not trie that no 
attesting witness of the will has been 
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Chand, . 
‘the learned counsel. 


‘requirements, 


A.I R. 
produced who could vouchsafe for the 
due execution. of the said will. He. 
maintains that Kartar. Singh, D. W.i 2- 
who is the scribe of the will has. stated 
in his evidence that he had written the 
will Ex. D. 1 on July 31, 1964: at the 
instance of Ramji Lal deceased. -and the 
latter had signed the same in his pre- 
sence after understanding . its contents. 
He too signed it then and there. He 
further deposed that the two attesting 
witnesses had also signed the said will 


‘at the very same time in the presence 


of the deceased. He being.a regular 
petition writer, also proved the relevant 


entry in his register, pertaining to this ~ 


will, The copy of this -entry is Ex. 
D-3. According to him, deceased Ramji 
Lal also. signed in his register against 


‘this Entry No, 44. His evidence further 


is that he personally knew Ramji Lal 
deceased and the attesting witnesses of 


‘the will. He has only been asked two 


questions in cross-e@xaminations :— 


(i) as to- whether the deceased knew, 
Punjabi Language in which the will is 
undoubtedly written; and 

(ii) that the attesting witnesses were 
not present at that time. 

The later suggestion put to him was 
denied by him. There is no cross-ex- 
amination of this witness on any other 
point whatsoever. On the basis of this 
evidence, the learned counsel for Amin 
Chand maintains that the evidence of 
this witness fully meets the require- 
ments of Section 63 of the Indian Suc- 
cession Act and he has to be treated as 
an attesting witness of the will. I find 
considerable force in this submission of 
An attesting wit- 
ness as such is neither defined: nor 
carries any particular significance ex- 
cept the one that in cases of wills, 
his evidence has to meet the require- 
ment of Section 63 (c) of the Indian 
Succession Act. I find that the ~- evi-. 
dence of this witness fully meets those 
It is not disputed before 
me that in a number of cases decided 
by this Court as well as by other High 
Courts in somewhat similar circum- 
stances a Sub-Registrar in the case -of 
the wills which were got registered, 
was treated to be an attesting witness. 
In the light of the discussion above, I 
find no merit in the first ground of 


attack launched 'by the learned counsel 


for the appellant. 
6. So far as the second attack by 
the counsel for the appellant is con- 
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.yCourt in terms of Section 116-B of the 
Act. In this situation, the period of 
six years disqualification of the peti- 
tioner shall commence with effect from 
August 8, 1974, on which date the Sup- 
reme. Court dismissed his appeal and 
not with effect from March 12. 1973, 
when -his election was declared void by 
we High Court. 
-© 13.. In the result the writ petition 
. fails and is dismissed with no order as 
to costs. 

Order accordingly. 
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Sita Ram, Appellant v. R. D. Gupta 
and others, Respondents. 
First Appeal No. 222 of 1979 ‘D/- 
28-4-1980.* 
(A) Succession Act 


(39 of 1925}, 


Sec. 63 (c) — Attesting witness — 
Scribe of will could be treated as such 
a witness if his evidence meets re- 
quirements of oa (c). 

(Para 5) 


(B) Succession Act (39 of 1925), Sec- 
tion 63 — Will neither unnatural nor 
. conferring any undue benefits on bene- 


ficiary — His participation in execution 
of will cannot ‘throw doubt on its 
genuineness, (Para 7) 


(C) Succession Act (39 of 1925), Sec- 
tion 63 — Delayed production of will — 
How far affects genuineness of will. 

Before taking the delayed production 
of the will as a suspicious circumstance 
against its genuineness, the party alleg- 
ing against genuiness has to point out 
any occasion which had arisen on which 
the will was required to he produced 
and was not so produced. It is. not that 
‘merely because a will has been ex- 
‘ecuted in favour of a party he should 
keep on proclaiming and telling every- 
hndy that he is in possession of such a 
will. (Para 8) 

H. L. Sarin, Sr. Advocate with M. L. 
Sarn and R. L. Sarin, for Appellant; 
.G. R. Majithia with Sohl Sagar, for 
Respondents. 

JUDGMENT :— Ramji Lal father of 
the parties, who died in the year 1965 
- owned and possessed the following pro- 
‘.perties in Ferozepur City :— 


*From order of S. S. Arora, Sub, J. 
Ist class.. Ferozepur, D/- 23-12-1978. 


ee on ae 
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(i) Shop No. 96-A in Bazar No. 1. 

(ii) Shop No. 166 in Bazar No. 3. 

(iii) House No. 162/9. 
It may be mentioned here that this 
last mentioned property i. e, House 
No. 162/9 was sold by Ramji Lal dur- 
ing. his lifetime. 


2 R. D. Gupta, plaintiff son `of 
Ramji Lal filed a suit for partition of 
the properties mentioned at Nos. (i)and 
(ii) above, against his two brothers 
namely Amin Chand and Sita Ram and 
their sister Smt. Naraini Devi, claiming 
1/4th share in the said properties, As 
Smt. Naraini Devi, in her written state- 
ment disclaimed any interest in the in- 
heritance to her father and stated that 
she had nothing to do with any of 
these properties. and the properties. may 
be divided amongst her brothers i e. 
the plaintiff and the two defendants, .in 
accordance with the will of deceased i 
the plaintiff sought an 
amendment in his plaint to raise his — 
claim to 1/3rd share instead of 1/4th 
Share in the properties in suit, As a 
result of the permission having been 
granted to amend the plaint, he filed 
the . present suit for partition claim’ng 
1/3rd share in the properties at:Nos. (i' 
and (ii) above and did not level any 
challenge to the will dated July 31, 
1964, alleged to have been executed by 
Ramji Lal deceased, 
pleaded by Amin Chand Defendant in 
his earlier .written statement also. AS 
the stand of Amin Chand was that shop 
No. 166 had been bequeathed in his 
favour alone and the other shop 
No. 96-A had been given to the other 
two brothers i. e, plaintiff R. D. Gupta 
and Sita Ram defendant in equal 
shares by their deceased father, the 
plaintiff had no right to claim partition 


_ of any property against him. Sita Ram 


defendant, however, supported the claim 
of the plaintiff -and further pleaded 
that Amin Chand defendant, his brother 
was accountable to the other co-owners 
for the rents received by him, of shop 
No. 166 and was liable to render 
counts. The pleadings of the parties 


led to the framing of the following 
issues :— 
(1) Whether Ramji Lal (deceased) 


made any valid will in favour of the 
plaintiff and defendants Nos, 1 and 2. 
Ii so its effect? OPD. 

(2) Whether Amin Chand defen- 
dant No, 1 has been recovering rent of 
the disputed joint properties and is. lia- 


which will was © 


ac - 
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"It would be a curious contradiction 
to say that a person is disqualified to 
be chosen as or being a Member and 
yet be allowed to sign the Register. as 
Member. Can the Court, withott stulti- 
fying itself and usurping power, per- 
mita non-Member to sit in the House 
instead of or even in the Visitors 
gallery, unless it necessarily reads into 
the order of stay of judgment a sus- 


The typical stay: restores to the’ appel- 
lant, during its operation, the full 
status of a Member ofa Legislature 
minus the right to participate In de- 
‘ bates, including voting and drawing of 
remuneration as a legislator.” 

8. It is clear from the observations 
or the Supreme Court that the peti- 
tioner could sign the register of the 
=- Haryana Legislative Assembly, as a 
Member (and as a. consequence 
thereof) could -attend the Assemb- 
ly during Session only as a Mem- 
ber without actually participating 
therein. If the interim stay of the ope- 
ration of the order of the High Court 
prayed for had been declined, the peti- 
tioner could not be permitted to sign 
the register of the Haryana Legislative 
Assembly as a Member and further to 
attend the Assembly Session. Converse- 
ly, the permission extended to the peti-. 
tioner by way of interim stay issued 
by the Supreme Court to sign the 
register of the Haryana Legislative 
Assembly 
Such revival of membership of the peti- 
tioner ‘could only be the result of the 
- stay of the operation of the impugned 
order of the High Court. It is thus 
clear that the permission given to the 
petitioner to sign the register of the 
Haryana Legislative Assembly of the 


Supreme Court per se amounted to the 


stay of the operation of the order of 
` the High Court. 


9. After the petitioner had been 
permitted to sign the register of the Har- 
yana Legislative Assembly he was de- 
barred from taking part in the pro- 
ceedings of the Assembly or to claim 
allowances or perquisites as a Member 
of the said Assembly. These terms and 
conditions laid down by the Supreme 
Court would have been unnecessary 
and redundant if the interim stay- of 
the operation of the order of the High 
Court prayed for’ by the petitioner had 
been declined. The argument of the 
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revived his membership. 


- favour 


A. LR. 


learned counsel for the petitioner lis a 


that by laying down the. terms and 
conditions, the Supreme Court merely 
reiterated the consequence of the order of 
the High Court. There is’ hardly any 
force in this contention. Ifthe interim 
stay prayed for by the petitioner had 
been declined there could be no occa- 
sion for the Supreme Court to reiterate 
the consequence ofthe order of the High 
Court, The Supreme Court laid down 
the terms and conditions because the 
membership of the petitioner had been 
revived inasmuch as he had been  per- 
mitted to sign the register of the 
Legislative Assembly as a Member. ' 

10. The Supreme Court in its order 
dated August 8, 1974, specifically vacat- 
ed the interim stay order issued on 
May 4, 1973. If the contention of the 
learned counsel for the petitioner that 
the interim stay prayer of the peti- 
tioner was declined by the Supreme 
Court on May 4, 1973, is to prevail then 
no question of its vacation arose when 
the appeal of the petitioner was dis- 
missed on August 8, 1974. The fact 
that the stay issued in favour of the 
petitioner on May 4, 1973, was specifi- 


cally vacated on August 8, 1974, con- 
firms that the stay order of the peti- 
tioner had been accepted and not 
declined. 


11. The petitioner signed the register 
of the Haryana Legislative Assembly 
in pursuance of the stay “order issued 
by the Supreme Court on May 4, 1973, 
with the result that his seat could not 
be declared vacant by the High Court 
under Article 190 (4) of the Constitu- 
tion. It is obvious that the evil con- 
sequences of Article 190 (4) did not 


follow becauSe the petitioner signed 
the register of the Assembly as a 
Member and not otherwise. To avoid 


evil consequences under Article. 190 (4) © 
of the Constitution may be one of the 
objects for issuing the stay order by 
the Supreme Court on May 4, 1973, 
but the fact remains that his member- 
ship of the Assembly was revived to 
enable him to sign the register of the 
Assembly in that capacity. 


12. In view of discussion above, I 
hold that the stay order issued by thel 
Supreme Court on May 4, 1973, in! 
of the petitioner permitting 
him to sign the register of the Haryana 


Legislative Assembly as a Member 
thereof did- amount to stay of the 
order of the High 


operation of the 


1981 


Ee 8, 
ithe’. President of India/Election Commis- 
sion praying for the removal of his 
disqualification and’ in the alternative 
pointing out that his period of 


E ~qualification should be taken as expir- 


e 


l ed on March 12, 


.ed by interim order dated May 4, 


1979, that is on the 
“expiry . of six years with effect from 
March 12; 1973. The representation - of 
the petitioner - was declined and the 


- view expressed by the authorities was 
‘that the period of disqualification would 


start from the date of the Supreme 
Court’s judgment, that is August 8, 
1974. The petitioner has filed the pre- 
sent writ petition praying that the list 


-P.1 in so far asit relates to him 
be quashed on the ground that the 
period of his disqualification of six 


years stands expired on March 12, 1979. 

4. The writ has been contested by 
the Election Commission of India, In 
the written statement submitted on its 
behalf by S. K. Mediratta, Suverin- 
tendent Legal, it has been averred 
that the period of six years disquali- 
fication shall commence from the date 
of the order of the Supreme Court, 
that is, August 8, 1974 and not with 
effect from the date of the order of 
the High Court, that. is March 12, 1973, 
because in an appeal filed by the peti- 
tioner against the order of the High 
Court, the operation thereof was stay- 
1973, 
which was vacated on August 8, 1974, 


‘when the appeal was dismissed by the 


Supreme Court. 
_5. The learned counsel for the peti- 
' tioner has argued that the order of the 


operative part of which has been re- 
produced above, did not stay the ope- 
ration of the order of the High Court. 


 . The Supreme Court did lay down terms 


and conditions which only reiterate the 
effect. of the order of the High Court. 
The petitioner was allowed to sign the 
register of the Haryana Legislative 


‘Assembly during the pendency of the 


appeal only to save him from the evil 
consequences of his seat being declared 
vacant by the House. under Article 
190 (4) of the Constitution of India. 
_The interim permission extended to the 
petitioner to sign the register of the 
ao aryana Legislative Assembly did not 
"have the effect of the stay of the ope- 
ration of the impugned order of the 
High Court in terms of Section 116-B 
of the Act. i 
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dis- . 


l Ch. Rahim'-Kħan, v. Ele. Commis sion of India, New Delhi 
1974; The petitioner moved - 


- Shown and on 
‘tions as it may think fit, stay the ope-- 


™ 


. as the case may be, of the House 


_ Supreme Court dated May 4, 1973, the . 
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6. Section 116-B -of the. Act deals 
with the stay of .operation of the order 
of the High Court and it reads:— 

“Stay of operation of order of High | 
Court :—" - 


- (1) An application may be made 
the High Court for stay of operation 
of an order made by the High Court 
under Section 98 or Section 99 before 
the expiration of the time allowed for 
appealing therefrom and the High 
Court may, on sufficient cause being ` 
such terms and condi- 


ration of the order; but no application 
for stay shall be made to ‘the High 
Court after an appeal has been pre- . 
ferred to the Supreme Court. 


(2) Where an appeal has been pre- 
ferred against an - order made under- 
Section: 98 or Section 99 the .Supreme 
Court’ may, on sufficient cause being 
shown and on such terms and condi- - 
tions as it may think fit, stay the ope- 
ration of the order appealed from. 


(3) When the operation of an order 
is stayed by. the High. Court or, as the 
case may be, the Supreme Court, the 


order shall be deemed never to have — 
taken effect under sub-section (1) of. 
Section 107; and a copy of the stay 


order shall immediately be sent by the- 
High Court or, as the case may be, the 
Supreme Court, to the Election Com- 
mission and the Speaker or oe 
o 
Parliament or of the State Legislature l 
concerned.” > ` . ot 2 


7. On the stay petition of the peti- 
tioner, 
order reproduced above on .May 4, 
1973, By. this order, either the prayer 
of the ‘petitioner for stay was accepted 
or declined. According to the learned 
counsel for the petitioner, - the- stay 
prayed for was declined inasmuch as 
no ‘specific order was passed staying 
the operation of the order of the High 
Court. Lam not impressed by this 
contention. If the petitioner had not 


been granted -interim stay, he could not: ° 


be permitted to sign the register of - 
of the Haryana’ Legislative Assembly -- 
as a Member. This point came- up for. - 
discussion before the Supreme Court 
in Smt. Indira Nehru Gandhi v. Raj 
Narain,, AIR 1975 SC 1590, and it was 
observed.. — 9 


to 


the Supreme Court passed. tħe. ` 
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Section 8-A (Qld) for six: years on 
12-3-1973 by High Court — Appeal 
against disqualification ..— Supreme 


Court staying order on 4-5-1973 


Legislative Assembly.. as member — Ap- 
peal dismissed on 8-8-1974 —- Period of 
disqualification would commence with 
effect from 8-8-1974 and not from 12-3- 
1973. 


The elected candidate was disqualified 
in election petition for -six years on 
12-3-1973 under Section 8-A (old) by 
High Court. On appeal under Section 
116-B the order was stayed by the 
Supreme Court on 4-5-1973 and the 
candidate was permitted to sign the 
register of Legislative -Assembly but 
not to take part in proceedings or to 
claim allowance as a member. That ap- 
peal was ultimately dismissed on 8-8- 
1974.: The candidate alleged -that -the 
period of -his disqualification would 
commence from 12-3-1973 and not from 
8-8-1974 as the Supreme Court didnot 
stay the operation of the order `. of 
High Court but only imposed terms 
and conditions which - reiterated the ef- 
fect of order of High Court. 


Held, that the stay order issued by 


the Supreme Court on .4-5-1973 in fav-. 


our of. the candidate permitting him to 
sign the register of the Legislative As- 
sembly as ‘a member thereof did 
amount to stay of the operation of the 
order. of the High. Court in terms of 
Section 116-B and thus the period of 
- disqualification of the: candidate would 
‘commence with effect from 8-8-1974 
on which date the Supreme Court dis- 
missed his appeal and not with effect 
from 12-3-1973, when his election . was 
declared void by the High Court, . AIR 
1975 SC 1590, Foll. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1590 oe i 
'B. S. Malik, for Petitioner; U. D. 
Gaur, Advocate-General, Haryana, for 
Respondents. 


ORDER:— Ch. Rahim Khan peti- 
tioner contested Vidhan Sabha Election 
from Nuh Constituency of . District 
Gurgaon in March, 1972, against Khur- 
shid Ahmed and others and was de- 
clared elected. Khurshid’ Ahmed filed 
an election petition (No. 7 of 1972) 
under Sections 80 and 80-A- of the Re- 
presentation of the People. Act, 1951, 
(hereinafter the Act) and the same was 
a-cepted on March 12, 1973, by the 
High Court on the ground that - the 


and 
permitting candidate to sign register of. 


` on the 10th, 


` Order: 


against the 


ALR. 


petitioner had commited corrupt prac- 
tice at the election. The petitioner was 
disqualified for a period of six years 
under Section 8-A (old) of. -the Act. 
The petitioner preferred an appeal to 


‘the Supreme Court under Sec. 116-B 


of the Act against the order of the 
High Court dated March 12, 1973 and 
also applied for an interim stay of the 
operation ,of the impugned order, On 
May 4, 1973, the Supreme Court pass- 
ed an interim order on the stay peti- 
tion of the petitioner, the operative 
part of which reads:— 


Page petitioner-appellant herein be 
and hereby permittted to sign 
the ler of the Haryana Legislative 
Assembly and shall not take part in 
the proceedings of the said Assembly, 
shall not be entitled to any allowances 
of perquisites as a member of the said 
Assembly, 


2. The Supreme Court dismissed the 
appeal of the petitioner on August 8, 
1974. The order of the Supreme Court 
issued by the Deputy. Registrar reads: 


“The appeal abovementioned being 
called on for hearing before this Court 
(lth, 15th, 16th, 17th, 
18th, 19th, 22nd, 23rd, 24th, 25th, . 26th, 
29th and 30th days of April, 1974 up- 
on hearing. counsel for the appellant 
and respondent No. 1. This Court Doth 
(1) That the appeal abovemen- 
tioned be and is hereby dismissed: (2) 
That the parties herein shall beat 
their respective costs of this appeal 
throughout; (3) That this Court’s order 
dated. the 4th day of May, 1973, grant- 
ing stay in Civil - Misc. Petition No. 
3701 of 1973 be and is hereby vacat- 
ed; And This Court Doth further order 
that this order be punctually obserwed 


and carried into execution by all con- 


cerned; 


‘Witness the Hon’ble Shri Ajit Nath 
Ray, Chief Justice: of India at the 
Supreme Court, New Delhi, dated this 
the eighth day of August, 1974. 

. Sd/- 
. Deputy Registrar” 

3. A list of persons disqualified 
under -Sections 8-A and 11-A (2) of 
the Act as on August 31, 1979 (relevant 
excerpt P..1) was prepared and the 
name of the -petitioner was entered 
therein. The period of disqualification 
name of the petitioner 
-as. six years from 


was shown - 


_' ceased to be. the tenants of the 


1881 ` 


claimed the. right of pre-emption. in 
respect of the land on the ground that 
they were tenants under the vendors. 
‘The suit was resisted by the vendees 
‘inter alia on the ground that an order 
of ejectment had been. passed~. under 
Section 9 (1). of the Act against the ap- 
: pellants. The High Court 
view that since -the. appellants 
land 
prior to the passing of the decree of 
pre-emption by the trial - Court, they 
were no longer qualified to get such a 
decree, A contention was raised be- 
fore the Supreme Court that. the Assis- 
tant Collector had ordered the eject- 
ment of the petitioners forthwith from 
a portion of the land and their actual 
eviction from rest-of the land was .de- 
ferred till the allotment’ of the surplus 
land. According | to the counsel the ap- 
pellants were entitled to the right of 
pre-emption over that portion of the 
land, dispossession of which was defer- 
red. ‘Untwalia, J., speaking for the 
Court, rejected the contention and ob- 
served as follows :— 

“The third point urged on behalf of 
the appellants isalso not fit to succeed. 
Acopy of the order of eviction passed 
by ‘the Asst. Collector was. incorpora- 
ted in the supplementary paper: book 
and placed: before us. The order shows 
that eviction was allowed from the en- 
tire land. The appellants were directed 
to be ejected forthwith from -a portion 
and their actual eviction from the rest 
of the land was deferred till the allot- 
ment of the surplus land. We are, 
therefore, of the view that the appel- 
lants did not continue to be tenants of 
- any portion of the land sold to respon- 
dents 1 and 2 on the date the decree 
for. pre-emption was passed. in their 
favour. Hence the- decree was not sus~ 
tainable in. respect of any portion of 
the land.” | 

5. From a. reading of the above aie 
ervations it is evident that the ratio 
of the Supreme Court judgment 
is that when a decree for 
ment is passed under Section 9 (1) © 
of the Act against a tenant, with a 
condition that he shall be dispossessed 
when he is accommodated on surplus 
area, the relationship of landlord . and 
tenant comes to an end between the 
parties notwithstanding that the’ tenant 
- {has not been accommodated on surplus 

land. ` 

6. In Ram Phul’s case, 1974 Puni 
LJ 281 (supra) a contrary view has 


Ch. Rahim Khan. v. Ele. Commis:sion"of India, New Delhi | 


took, the. 
had: 


order as to costs, 


eject- 


P.& H. 79. 


been taken and it has been held. that 
til a tenant . against whom an order of 
ejectment under Section 9 -(1) (i). has 
been passed, .is settled -on surplus land, 
it cannot be held -that «his tenancy- 
comes to an end. An:-order of eject- 
ment ‘under that section being condi- 


tional does not come- into operation. at 


once and,’ therefore,. the- mere passing 
of an order does not render the tenar 
liable to eviction. It is further held 
that the status of the tenant, therefore, 
continues to be that of a tenant till he ` 
is settled in terms of the ejectment 
order. While taking that view the 
learned Judge followed ~ Hira Singh . v. 
Haria, 1973 Punj LJ. 760. Both the 
above cases were decided before the 
decision of the Supreme Court in. 
Rikhi . Ram’s case (AIR 1975 SC 1869) 
(supra). Therefore, in view of the Sup- 
reme Court judgment, the law laid 
down in the above cases can no longer 
be said to be a correct one, That view 
will be deemed to have been set aside 
impliedly by their Lordships of. the 
Supreme Court. In Pyare Lal’s case 
(1976 Punj LJ 334), which came up for 
hearing before me Ram Phul (1974 
Pun LJ 281) and Hira Singh’s case 
(1973 Punj LJ 760) (supra), were re- 
ferred and followed.. However, Rikhi 
Ram’s case (AIR 1975 SC 1869) was 
not cited at the bar. Consequently, it 
was not noticed. For.the same reason 
as mentioned above, I am of the view 
that the ratio in Pyare Lal’s case is 
also not correct. After taking into con- 
sideration all the aforesaid facts I am 
of the opinion that the finding of the 
Financial Commissioner is correct and 
there is no scope for interference with 
the sarne. 

7; For the aforesaid reasons, I do 
not find any merit in this writ peti- 
tion and dismiss the same with no 


Petition dismissed. 
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J. M. TANDON, J. |” 
Ch, Rahim Khan, Petitioner v. -The 
Election - Commission of India, New 
Delhi and another, Respondents. 


Civil Writ Petn, No. 511 of 1980, D/- 
30-5-1980. 


Representation of the People Act (43 
of 1951), Sections 80, 80-A, 116-B — 
Elected candidate disqualified under 
HX/IX/E5/80/SNV. 

| l 


7 P. & H, 
. settlement on surplus area —- Relation- 


' sbîp of landlord and tenant comes. tó- 


an end, notwithstandig that tenant re- 
mains in possession of land because. ‘of 


non-availability of surplus land for aec- 


commmdating him .— AIR 1975. SC 1869 
Followed; 1973 Pun Lg 768; 1974: Pun 
LJ 28%; 1976 Pun LJ 334 Held not 
good law in view of AIR 1975 SC 1868. 


(Paras 4, 5) 
Cases Referred: Chronological Paras 
1976 Pun LJ 334. 3, 6 
AIR- 1975 SC 1869 1 1975 Pun LJ “i 
1974 Punj LJ 281 3,6 


1973 Pun LJ 766 6 
O, P.-Hoshiarpuri, for Petitioners 
B. S. Wasu, for Respondent No, 3 


ORDER :— Briefly the case of the 


petitioners is that they were small land- 


owners and respondent No, 3 was & 


tenant under them on land measuring 


51 Kanals 10 Marlas situate in village 
Bidhimal, District Faridkot, They made 
an application under Punjab Security 
of Land Tenures Act, 1953 (hereinafter 
referred to as ‘the Act’) for ejectment 
oË the - said respondent before the 
Assistant Collector Ist Grade, Muktsar, 
who passed a conditional order on 
April 20, 1970 that he {respondent 
No. 3) be ejected subject to his seitle- 
ment on surplus area. 2 
2. It is alleged that respondent No.3 
failed to pay the rent regularly since 
Kharif, 1971 without sufficient cause 


and therefore the petitioners moved an - 


application under Section 14-A (i) read 
with Section 9 (1) (ii) of the Act for 
the ejectment of respondent No. 3 from 
the abovesaid land, before the, Assis- 
tant Collector Ist Grade. He gave a 
finding that there was a relationship of 
landlord and tenant between the peti- 
tioners and respondent No. 3 and the 
latter had failed to make payment of 
the rent without sufficient ‘cause. Con- 
sequently, he ordered ejectment of the 
latter vide order dated March 31, 1975. 
Having felt aggrieved against that order, 
respondent No.. 3 preferred an appeal 
before the Collector, Faridkot, who dis- 
_ missed the same on September 29, 1975 


and upheld the order of the Assistant | 


Collector Ist Grade. He filed a revision 
petition before the. -Commissioner, 
Ferozepore . Division, who held that re- 
lationship of landlord and tenant . did 


not exist between the parties as an. 


order of ejectment dated April 20, 1970 
had already been passed against the 


‘Tara. Singh v, - Financial: Commr,, ' Revenue, . Punjab 


ALB 


tenant, According to him, - in’ the, afore- 
said situation the. .tenant was not- liable 
to ejectment: on: that ground. He con- 
sequently, made a recommendation to 
the Financial Commissioner for setting 


aside the order of the Collector dated 


September 29, 1975. ‘The matter was 
finally decided by .the Financial Com- 
missioner as per order dated August 3, 


- 1978. He accepted the recommendation 


and held that there was'no E 
of landlord and tenant between th 
petitioners and respondent No. 3> eae 
sequently, he upset the order of tha 
Collector and dismissed the application 
for ejectment filed by the petitioners, 
They have challenged the legality and 
propriety of the said order through 
this writ petition, 


3. The only question that arises for 
determination is as to whether the re- 
lationship of landlord and tenant exists 
between the petitioners and respondent 
No. 3 after an order of ejfectment 
having been passed against him under 
Section 9 (1) (i) of the Act subject to 
fhe condition that he shall be disposses- 
sed after he has been accommodated on 
surplus area, if he remains in possession 
of the land, as surplus area for ac- 
commodating him is not available with 
the Collector. The learned counsel for 
the petitioners has vehemently argued 
that if respondent No. 8 remains in 
possession of the property after the 
order of ejectment as surplus area is 
not available for accommodating him, 
he shall be deemed to be a statutory 
tenant on the property and Iiable to 
ejectment in case he fails to pay the 
tent regularly without sufficient cause, 
He, in support of his contention made 
a reference to Ram Phul v. Kabul 
Singh 1974 Pun LJ 281, and Pyare Lal 
v. Kamla Rani, 1976 Pun LF 334. 


4. I have given due consideration to 
the argument of the learned counsel 
but regret my inability to accept the 
same. It has been settled by the Su- 
preme Court. in Rikhi Ram v. Ram 
Kumar 1975 Pun LJ 331: (AIR 1975 SC 
1869), that once an order of ejectment 
has been passed against a tenant under 
Section 9 (1) of the Act he ceases to 
be a tenant even though he remains in 
possession of the land because of non- 
availability of surplus area for accom- 
modating him. In that case some land! 
was sold by one Smt. Shanti respon- 
dent No. 3 to respondents Nos. 1 and 2 
in 1965, The appellanta 


PE 


1981: 


‘that -the matter has been fully discus- 
sed by the Central Government under 
S. 33 of the Act and this Court should 
not interfere in that order in writ juris- 
diction. 

98. I have heard the deamned counsel 
for the parties at a great length. The 
main question to be- decided in this 
writ petition is whether the order of 
cancellation passed by the Managing 
Officer is non est as contended by the 
learned counsel for the petitioner. In 
other words, the petitioner can only 
succeed if the order of cancellation was 
non est or void ab initio having been 
passed in utter disregard of the statu- 
tory rules or against the principles of 
natural justice. J am of the’ considered 


Tara Singh v. 


view that the provisions of sub-rule (7) | 


of Rule 117 are directory in nature 
and are not mandatory the non-com- 
‘pliance of which will make the order 
non est. Sub-rule (1) of Rule 117 pro- 
vides that every order of notice made 
or issued under the Act or the rules 
shall be served by registered post 
acknowledgment due. Admittedly, this 
was complied with. Notice was sent 
- to the petitioner for the deposit of the 
balance amount on the address supplied 
by him in the application for compen- 
sation. It is not the case of the neti- 
„tioner that any intimation of a change 
of address was given by him to the au- 
thorities concerned. On that notice, it 
was reported that the whereabouts of 
the petitioner were not known. Under 
these circumstances the compliance’ of 
sub-rule (7) of Rule 117, if made, 
would not have made any difference. 
It would have been a mere formality. 
Moreover, this is a provision which au- 
thorises the Settlement Officer to serve 
the person concerned in the manner 
other than by registered post acknow- 
ledgment due as contemplated under 
‘Igub-rule (1) of Rule 117 which is a 
{mandatory one. This provision of sub- 
{stituted service by publication or by 
affixture of copy of the notice or by 
beat of drum is in addition thereto if 
the Settlement Officer or the authority 
concerned js satisfied that there are 
reasons to believe that the order or 
notice cannot be delivered in the ordi- 
nary course. It does not mean _ that 
‘ithe ‘notice must be served in this 
manner. In Eardley Dudley- Baxter's 
case (AIR 1961 Bom -69), (supra) in 
. para 15 thereof it has-been observed 


- that “even assuming that Rule 117 were - 
to apply, the rule’ is cléarly of a direc- ` 


Financial 
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tory or procedural nature. It is no 
doubt true that. this rule does contain 
mandatory language, for it provides 
that every order or notice made or 
issued under the Act or these -rules 
shall be served by registered.. post 
acknowledgment due and furthermore 
that ‘ordinarily a notice of at least 
fifteen days shall. be given.’ But 
merely because a provision of law or 
rule contains manadatory language, it 
does not necessarily mean that such a 
rule or condilion therein contained be- 
comes acondition precedent to the ac- 
quisition of jurisdiction in taking ac- 
tion. ? oo 


Commr., Revenue,. Punjab 


10. In any case, it is sub-rule (1) of 
Rule 117 which can be said-tobe man- 
datory whereas sub-rule (7) is merely 
directory which is said to have not 
been complied with. Since it is so 
held then the non-compliance of sub- 
rule (7) is a mere irregularity and- the, 


order of cancellation (Annexure  ‘B’); 
could not be said to be non est. >. 
‘Al. Apart from that, after the pro- 


perty was re-auctioned, and respondent 
No. 5 had purchased it in public. au- 
ction, his rights cannot be interfered 
with unless it. could be held that -he 
was a party to this irregularity, if. any, 
on the part of the rehabilitation au- 
thorities. In the absence of any such 
allegations and the. property havivig 
gone out of the compensation pool after 
the sale in fayour of Mehar . Singh res- 
pondent, this Court would not inter- 
fere in the matter in the exercise of 
its extraordinary jurisdiction under 
Article 226 of the Constitution of India. 

12. For the reasons recorded above, 
this petition fails and--is dismissed with 
costs, . Lae ga 
Petition dismissed. 





AIR 1981 PUNJAB & HARYANA 1 
- RAJENDRA NATH MITTAL, J. 
Tara Singh and others, pee y. 
Financial Commissioner, ‘Revenue, Pun- 
jab, Chandigarh and others, Respon- 

dents. 


Civil Writ No. 3509 of 1978, Pe 19- 
1980, 


Punjab Security of Land Tenures Act 
(10 of 1953), Section 9 (1) (i) — Condi- 
tional order ‘under Section $ (1) {), 
that tenant be ejected subject to his 
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ments for the delivery of post to him 
before leaving for Poona- and (iv) that 
the property had already been disposed 
of in auction and had been’ purchased 
by Mehar Singh respondent No. 5. 
Under these circumstances the learned 
Financial Commissioner did not like to 
interfere in the matter after a lapse of 
four years or so after the reauction. 
Feeling aggrieved against this order 
the present writ petition has been filed 
by the petitioner. 


3. Mr. H. S. Wasu, learned counsel 
for the petitioner contended that sub- 
Rule (13) of the Rule 90 of the Rules 
under the Act contemplates that if 
the Regional Settlement Commissioner 
on scrutiny of the compensation ap- 
plication of the auction-purchaser finds 
that a further sum is due to make up 
the purchase price, he shall send an 
intimation to that effect tothe auction 
purchaser calling upon him to deposit 
the balance in cash within fifteen days 
of the receipt of such intimation. He 
further referred to sub-rules (5) and (7) 
-of Rule 117 which read as under :— 
(5) Where an order or notice has to 
-be served on a person who has made 
an application for payment of compen- 
sation, it shall be despatched to him at 
the address supplied by him in the ap- 
plication for compensation unless an 
intimation of a change of address has 
‘been given. i 

(7): Where an order or notice 
sent by post is returned undeli- 
vered, or where the Settlement Officer 
or other authority is satisfied that there 
are reasons to believe thatthe order or 
notice cannot be delivered in the ordi- 
nary course, the Settlement Officer or 
other authority may direct that the 
order or notice may be served either:— 


(a) by publication in one issue of a 
newspaper having circulation in the 
area in which the person coricerned is 
known to have last resided or to 
have carried on business; or 

(b) (i) by affixture of a copy of the 
same on a conspicuous part of the pro- 
perty in relation to which the order 
or notice has been made or issued; and 


Gi) by beat of drum at some place 


on or adjacent to such property.” 


4. According to the learned counsel, 
the provisions of sub-Rule (7) have not 
- been complied with and since it, 1s 
mandatory its non-compliance will 
make the order of cancellation of the 


Banwari Lal v. Financial Commr. (Tax.), Punjab 


AL E.R. 


sale - against the petitioner as non est 
and void ab initio. He further conten- 


‘ded that in sub-rule (7) the word used 


is ‘may’ but in the context it means 
shall and thus the Settlement Officer 
was under legal obligation to comply 
with the same and the non-compliance 
of the same makes the whole proceed- 
ings illegal and the order a nullity. 
In support of this contention he re- 
ferred to AIR .1977 SC 1494, (Chet 
Singh v. State of Punjab) 1965 Cur LJ 
673 (Punj), (Subedar Umrao Singh v. 
Chief Settlement Commr.) AIR 1958 
Punj 63, (Parduman Singh, v. State of 
Punjab), and 1964 Cur LJ 128: (AIR 
1964 Punj 249) (FB), (Deep Chand v. 
Addl. Director, Consolidation of Hold- 
ings,). 

5. His next contention is that when 
there is no service on the petitioner as 
required under the Rules, the question 
of limitation in filing the appeal does 
not arise and, therefore, his appeal 
could not be dismissed as time barred. 


6. It was also contended that though 
the provisions of Indian Soldiers Liti- 
gation Act as such may not be applica- 
ble to the Tribunal but the principles 
do apply and, therefore, the petitioner 


should have been given the benefit 
thereof, 
7. On the other hand, Mr. J. N, 


Kaushal appearing on behalf of repon- 
dent No. 5 contended that the provi- 
sions of sub-rule (7) are only directory 
and not mandatory. At the most the 
non-compliance of that provision may be 
said to be an irregularity, but under 
no circumstances it could be said that 
the order of cancellation was non est. 
In support of his contention, he refer- 
red to AIR 1961 Bom 69, Eardley 
Dudley Baxter v., T. L. Bhagtiani. 


8. He further contended that his 
client who has purchased the property 
in public auction should not suffer for 
the lapse, if any, on the part of the 
rehabilitation authorities. Since the 
rights of the third person have inter- 
vened, this Court in the exercise of its 
extra ordinary jurisdiction under Arti- 
cle 226 of the Constitution of India 
should not interfere in the impugned 
order. The order could be non est only 
if it was passed in violation of any 
mandatory rules or in violation of the 
principles of natural justice. Since in 
the present case there isno such viola- 


--tion, the order.passed cannot be treated 
_as non-est. In any case, he contended 


1981 
manadatory whereas. provisions of sub- 
rule (7) are directory — Cancellation of 
sale — Purchaser served with notice 
under Rule i17 (1) — Notice received 
back. undelivered — Absence of service 
‘in substituted manner as per Rule 117 
(7) — Order of cancellation does not 
become non est, > 


“Where the managing offtcer cancelled 
the sale of a plot sold.in auction, after 
notice served upon the purchaser for 


` Banwari Lal v. 


recovery: of balance amount as required . 


by mandatory provision of Rule 117 (1); 
was received back undelivered with in- 
timation that whereabouts of the pur- 
chaser were not known, the order -of 
cancellation could not be said. as non 
est for want of substituted service as 
_ provided in Rule 117 (7) as provisions 
of sub-rule (7) are merely directory and 
- their non-compliance was a meré 
irregularity. i 
(Para 10) 

The provision in. sub-rule (7) of 
substituted service by publication or by 
affixture of copy of notice or by beat 
of drums are in addition to the provi- 
sion for service by registered post if 
the authority concerned is satisfied that 
the order or notice cannot be delivered 
in ordinary course. It does not mean 


* Financial. Commr, (Tax.), Punjab 


‘on May 21, 1965. 


_ orised Settlement 
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verified claim ‘against the compensation . 
admissible to him, earnest money as’ 

such was not paid but he executed an 
indemnity bond in lieu thereof Later 
on only a sum of Rs. 743.56/- had been 
adjusted against his verified claim and 
for recovery ‘of the balance ‘amount 
of Rs, 981.44/-" a registered notice: was 
issued to him by the Managing Officer 
The. said notice was, 


however, received back undelivered. 


‘and it was reported thereon that ‘the 


whereabouts of the. petitioner were 
not known. The Managing Officer. 
ultimately vide his order dated June 17, 


- 1965, copy of which is Annexure ‘B’, 


cancelled the sale in favour of the 
petitioner and the property was. . again 
disposed of by auction on November 8, 
1966 and was purchased by Mehar 
Singh respondent No. 5. The said bid 
was confirmed in his favour and the 
sale certificate was issued on May 16, 
1967. The petitioner feeling aggrieved 
by the action, of the Settlement Au-- 
thorities in disposing of the property 
which had already been purchased. by 
him filed an appeal before the Auth- 
Commissioner which 
was rejected by the latter vide his 
order dated April 18, 1969, Annexure 


CC with the ‘writ petition, on the 


that notice must be served in this “ground that the property had gone 
manner. Case - law discussed. out of the compensation pool, The re- 
l : (Para 9)- vision petition filed by the petitioner 
Cases Referred : Chronclogical Paras against the said order of the Authorised 
AIR 1977 SC 1494 4 Settlement Commissioner was rejected 
1965 Cur LJ 673 (Punj) 4 by the Chief Settlement Commissioner 
AIR 1964 Punj 249:1964 Cur LJ. 128 vide. his order dated June 29, 1971 ` 
(FB): . 4 -(Annexure ‘D’) on the ground that. the. 


AIR 1961 Bom 69 
AIR 1958 Punj 63 


H. S. Wasu, Sr. Advocate, . Man 
Mohan Singh with him and KE L 
Khanna, for Petitioner; J. N. Kaushal, 
Sr. Advocate, H. 8, Bedi with him and 
H. L. Mital, for Respondent No. 5. 


ORDER :— This writ petition is direc- 
ted against the order of the Financial 
Commissioner, Punjab, delegated with 
the powers of the Central Government 


% 9 
4 


under Section 33 of the Displaced Per-. 


sons (Compensation and Rehabilitation) 
Act, 1954, (hereinafter called as the 
Act) dated March 14, 1972, filed as An- 
nexure ‘E’ with the writ petition. 


2, An urban agricultural plot 
No. 1003 near Masjid Bhura Khan in 
Jullundur was purchased by the peti- 
tioner in auction held in July 1961 for 
Rs, 1725/-, Since the petitioner: had a 


petitioner was unable to explain. the 
delay caused by him in filing the ap- 
peal when the sale in his favour had 
been set aside by the Managing Officer 
on June 17, 1965. A further revision 
under Section 33 of the Act was filed 
before the Central Government which 
was dismissed by the impugned order 
dated March 14, . 1972, Annexure ‘HE, 
This petition was - dismissed on the 
grounds (1) that the provisions of the 
Indian Soldiers Litigation Act had not 
been applied to the Tribunals function- 
ing under the provisions of the Act, 
ti) that the auction’ was held in July, 
1961, and the petitioner was duty bound 
to make enquirles from the settlement 
authorities as to the balance amount 
payable by him, fiji) that the notice 
sent to him on the last known address 
was received back undelivered because 
he did not make adequate arrange- 
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he was only shown .as.a tenant in the 
.Rent -Note in order to secure due- re- 
ceipt -of -the -rent from the petitioners. 
As „already stated, according -to ` the 
eater the -agreed rent is Rs, . 10/- 
and not Rs, 11/-. as. mendened: in : “the 
Rent: Note, T 


' 83. After” framing ne necessary 
issues and allowing the parties to lead 
evidence in support of their respective 
contentions, the Rent Controller con- 
sidered the matter and aceepted the 


plea of the tenants... The ejectment ap. 
The 


plication was, therefore, 
landlords; however, filed an appèėal be- 


fore the Appellate Authority who. re- - 


versed the’ decision of the Rent Con- 
troller and ordered the eviction of the 
tenants who weére, however, . given one 
month’s time to. vacate the pr 

The present Revision petition has now 
been filed. by, Roshan Lal and his son 
Pawan Kumar and Ram Lal, the lessee 
in the Rent. Note has been arrayed as 
| a respondent in the petition, . « 


A, Mr, K. :L. Jagga, learned counsel 
for the petitioners has been at pains to 
put forward . his contentions which ‘are 
three-fold, . Firstly, it is submitted that 


Section 92 of. the Evidence Act had no - 


application in the present case and the 
Appellate Authority was not justified: in 
invoking the aid of that section to. the 
detriment of 
second line of argument is that even if 
Section 92 is applicable, . the case of 
the petitioners would. be covered by 
Proviso 4 to:that section. Lastly, the 
argument is that as the landlords had 
acquiesced in accepting the rent. fram 
Roshan Lal for a considerably . long 
period, they were debarred from raising 
any oe later on, . I proceed to 
examine all these three points seriatim, 


5. Under Section 92 of the Evidence 
Act, when the terms of a contract of 
other disposition of property have been 
reduced into ‘writing, no oral evidence 
to vary the terms of such a contract or 
disposition of property, is admissible. 
According to Mr. Jagga, however, 


Note does not tantamount to a contract 


or a disposition’ of property. I fail’ to 
appreciate the logic of this argument, 
The Rent Note had been executed evi- 


dencing _ certain terms ‘of lease agreed. 


upon between, the ‘landlords and the 
tenant and it certainly would be a con- 
tract or at least a disposition af ` ' pro- 
perty. The argument is ‘therefore, re- 
pelled, The second phase of the ‘argu- 


Banwari Lal. v. Financial .Commr. - -(Tax.), 


-~ Who -had: executed the Rent > 


the . petitioners. . The . 


` Punjab ALT. R, 
ment is: that’ even though ` the admis- 
sibility of the Rent. ` note is accepted, 
the petitioners could show that it was, 
in fact, Roshan Lal who was the tenant 
ef the shop.in dispute and not Ram Lal 
Note. It 
appears: that the learned - counsel has 
not properly; appreciated the purport 
of Proviso 4:to Section -92, according to 
which if subsequent’ to the written agree- 
ment the terms of the agreement are 
changed or modified by means of a 
separate oral agreement, then evidence 


‘regarding that oral agreement can be 


adduced, : There is, however, no such 
thing in the present case,- as itis not 
the contention of the’ petitioner that they 
acquired tenancy rights by means of a 
Subsequent and a separate oral agree- 
ment withthelandlords, On the other 
hand their case throughout has been that 
itwas Roshan Lal who had taken the 
shop in question on lease and who has 
been in possession thereof as a tenant. 
This stand does not tantamount to vary- 
ing or modifying the terms of the writ- 


ten’ deed. The petitioners cannot there- 
fore, take shelter under Proviso 4, The 


point: raised by. the learned counsel is 
of no benefit’ to the petitioners, Last 
though not the least, the argument, is 
that the landlords continued to accept 
rent from Roshan Lal for a number of 
months, but this again is factually 
wrong. I have carefully seen the en- 
tries on the reverse of the Rent Note 
and find that all the entries pertain to 
rent being paid by or. on. .behalf of 
Ram Lal as a tenant and the name of 
Roshan’ Lal- petitioner is not found 
in any of these--entries. The ques- | 
tion of acquiescence does not, therefore; 
arise, 
€. No other point has been argued 


: in this Revision petition which’ is con- 


sequently dismissed, but with no order 
as to PE PEN 
i ees Petition dismissed, 
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eo vk. “ee, GUPTA,. J, l 
| Banwari Lal,- Petitioner -v. Financial 


Commissioner Taxation); Punjab and. 
others, Respondents., . 

Civil Writ Petn, No. 2871 of 1972, 
D/- 9-9-1980. 

Displaced — Persons (Compensation and 
Rehabilitation) Rules (1955), Rule 117 
(1), (7) — Provisions ` of sub-rule (1} 
JX/IX/F118/80/VVG/SNV. 


- Sons, 


18815 ~- 


absence of any proof of mutation by 
inheritance, Obviously the increase 
upon share has- to be treated as non- 
ancestral -in favour. of Gopala, the 
original -person who . received the ac- 
cretion ‘and thus that can hardly be 
called ` ancestral. Since there was 
intermingling - of ancestral and non- 
ancestral land and it is so inextricably 
mixed up that the- three khasra num- 
bers -representative of Gopala’s share 
being 1993, 1934 and. 1992 out of a 
larger holding have not been shown by 
any document to be connected with 
the land in- dispute after consolidation 
of holdings. The connection, if any was 
. sought to be established by the afore- 
referred to pleadings and. the state- 
ments but since . the. lower appellate 
Court has chosen not to attach any 
value to them bereft of proper con- 
nection by revenue record, - 
not be possible to interfere with the 
finding as to the nature of the land in 
second appeal Even: otherwise, 
entire suit land cannot be said to -be 
ancestral for the aforesaid reasons and 
on- account of its intermixing incap- 
able. of -being segregated. The land was 
thus rightly held non- -ancestral, 


_ 13. No other point arises and none 
has been urged, For the foregoing rea- 
this appeal fails and is hereby 
dismissed with no order as to costs, — 


Second appeal dismissed. 
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SURINDER SINGH, J. 
Roshan Lai and another, Petitioners 
v.. Munshi Ram and 'others, Respond 
dents, ; 


Civil Revn, No ` (1297 of 1975, 
1-10-1980.* ~ 


D/- 


(A) Evidence Act (1 of 1872), Sec. 92. 


— Rent note evidencing terms of 
lease —. Amounts to contract or at 
least disposition of property —— S. 92 


is applicable — . Rent note giving name. 


of one person as lessee — Oral evi- 
dence to prove that another- person is 
lessee — Not admissible, (Para 5) 

(B) Evidence Act (1 of 1872), S. 92 
Proviso (4) — Rent- note in favour of 
a person as lessee — Landlord taking 


*Againsť order of A. L. Bahri Appel- 


late Authority under E P. U. R. 
_R. Act, Hoshiarpur, D/-` 4-8-1975. 


LX/LX/G405/80/KIK/SSG. ne 


Roshan Lal v. Munshi’ Ram . 


it would- 


the ` 


P.&H. 73 - 


the plea that person in actual occupa- 
tion of premises is.. sub-tenant — No 
variation or modification - of -wriiten 
deed — Evidence to prove oral agree- 
ment that subsequent to execution of 
Rent ‘note lease was granted in favour . 


of alleged sub-tenant — Not admis- 
sible — Proviso (4) to Sec. 92 not 
attracted. (Para 5) 


K. L. Jagga, for Petitioners; Maluk 
Singh Thakur with Gurdial Singh, for. 
Respondents Nos. 1 and 2, > 


ORDER :— Munshi Ram and ` Kidar 
Nath landlords of. the property in -dis- 
pute whichisashop situated in Hariana, 
tehsil and district Hoshiarpur, filed an 
application under Sec. 13 of the East 
Punjab Urban Rent ` Restriction Act, 
1949, against Ram Lal, Roshan Lal, 
and Pawan Kumar, with the allegation 
that the shop in question was let out 
to Ram Lal on February 20, 1959 ona 
monthly rent of Rs, 11/- and Ram Lal 
aforesaid also executed a. Rent Note in . 
favour of the landlords as-evidence of 
the transaction, It is alleged by the 
landlords that Ram Lal was in arrears 
of rent to the tune of Rs, 322/- up’ to 
December 20, 1970 and he had also not 
paid house tax for eleven years at 
the rate of Rs. 10.80/-- per year, as per 
agreement between the parties, They 
further alleged that Ram Lal had sub- — 
let the shop to Roshan Lal and Pawan., 
Kumar without the consent of the land- 
lords and these persons were: running | 
their business. in the shop. The land- 
lords, therefore, prayed that all these 
three persons be ordered to be ones 
from the shop, 


2. The above application was resis- 
ted by the two petitioners Roshan Lal 
and Pawan Kumar as also Ram Lal 
who had: executed the Rent Note. The 
arrears: of -rent including interest and 
costs. were tendered on the first date of 
hearing. which were accepted by the ` 


‘landlords with the objection that they. 


recognised only Ram ‘Lal as a. tenant 
and not: the other..two sub-tenants. In 
so far as. the tenants.-are concerned, 
they took up the. stand that .the shop 
in question was leased. to Roshan Lal - 
from the. very beginning. and he is in 
possession of the. same uptil now. pay- 
ing a monthly rent of Rs. 10/-. It was 
stated. that Pawan Kumar. petitioner is 
the son of Roshan. Lal. petitioner and is 
helping his father in the. shop. As re- 
gards Ram Lal,-it is alleged that he 


was never in possession of the shop but . 
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tion. matured . into a. legal - obligation 
for: Shrimati Bujhi to have maintained 
Shrimati Patto. If in recognition of that 


pre-existing right, Shrimati Bujhi had- 


transferred her life estate which she 


had received..from Gopala .to discharge- 


a legal obligation, it would be in re- 
cognition of. 
to enable such limited estate’ in 
hands of Shrimati Patto to mature into 
‘fabsolute ownership under Section 14 
(1) of the Hindu Succession Act. 


1l. Before the Courts below,. the 
pleadings were uncertain as to whether 
the parties were governed by custom 
and what that custom was. Concededly 
the parties, as said before, are Bhard- 
waj Brahmins, ` high caste Hindus. 
Under Section 5 of the Punjab Laws 
Act, custom is the first rule with re- 
gard to succession and alienation ete., 
if so pleaded -and proved, otherwise 
- principles of Hindu Law govern the 
Hindus. The trial Court took the view 
that - Shrimati Bujhi’s estate on her 
death had. in any case to come to Shri- 
mati .Patto and the gift/transfer was 
in the nature of acceleration of succes- 
sion: This presumably was the view: of 


the trial Court under Hindu Law. The. 


lower appellate Court, however, agreed 
that -the parties had not been ‘proved 
to be . governed by custom and that 
the principles of Hindu Law would be 
applicable. Since it’ had held the pro- 
perty to be non-ancestral, it had non- 
suited the plaintiffs on that ground as 


well. It was attempted to be argued. 


that ‘the parties’ were governed by 
custom and they had wrongly been 
held to be governed by ‘Hindu Law. 
From the pleadings of the parties, no 
such categoric averment is - forthcoming 
and the inferences, if any, are. too 
meagre to be taken as the basis of the 
suit. In any case, no issue was claim- 
ed.on the subject -and the narties 
straightway came into grips with the 
subject as to whether the property 
was ancestral. It is too late in the day 
to let .the’ plaintiffs plead -and prove 
that the parties were governed by cus- 
tom. The mere fact that the property 


involved is agricultural land will: not, 


make.-the parties govern themselves by 
custom in preference to Hindu Law. 

12. It would be fair to the learned 
counsel: for the appellant to note down 
his arguments regarding . the ancestral 
nature of the property. It is stated. ‘in 
paragraphs 1°’and 11-A of the plaint 
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a pre-existing right so as. 
‘the: 


‘of one brother. The’ plaintiffs 


A. L-R; 


when readin the- light : of the. title 
thereof that- land measuring 35 kanals 
4 marlas . once belonged to :Gopala 
which came to Shrimati Bujhi. after. 
his death and that the suit land had 
been allotted during consolidation: in 
heu of old Khasra Numbers mentioned 


therein. The written statement of the 
contesting respondents,. though of 
denial, further said that the suit land 


belonged to Bhuji and thereafter had 
come to Shrimati Patto. Added to this 
Is the evidence of Gopi (D. W. 1) and- 
Kundan (D. W. 3) to -the effect that 
the property in dispute was ancestral 
From this it is sought to be urged that. 
the property was ancestral and should 
be held as such. In the first place,, 
whether the property :s or is not an- 
cestral is essentially a question. of fact 
and incapable of being interfered with 
in second appeal. Even on examina- 
tion, the property. entirely cannot be 
said to be ancestral. In the excerpt pro- 
duced, a joint parcel of land in 1885- 
86 was shown to’ be in possession of 
five brothers, sons of Jee Sukh. From 
this a presumption was sought to be: 
raised by citing Jiwan Singh v.- Mst. 
Har Kaur, 41 Pun Re 1914: (AIR 1914 
Lah 279), Mt. Maryan Bibi v. Ghulam 
Muhamad, AIR 1924 Lah 175, and Sobha 
Singh v. Mst. Gurbarhshi, 1960-62 
Punj LR 440, read with the pedigree 
table, Exhibit P..1, in which Jee Sukh - 
finds mention, to contend that the 
equality of shares mentioned therein 


_ raises a presumption. that the property 


had come .to the five brothers in equal © 
shares from Jee Sukh. That may be so, 
but the position is altered in 1890-91. 
Puran, one son of Jee Sukh, appears 
to have at that time one share where- 
as three other sons inclusive of Gopala 
have the remaining six shares where- | 
as the fifth one, namely Sis Ram, 
stands completely -eliminated, It ts left 
to guess as to’ how’ the change ` took 
place. ‘In the next jJamabandi of 1894- — 
95, the’ same ‘position continues. In © 
1898-99 and 1902-03, the holding gets 

recorded’ in three equal ‘shares to the ` 
exclusion ‘of another line represented ` 
con= 

cededly are progeny of'the four ori- 

ginally: mentioned brothers. Thence- 
forth. the: property continues in three 

equal shares; one „share ultimately 

finding its way in the ownership of 
Shrimati Patto. Thus the | ancestral 
share was one-fifth to begin with but 
came to be owned ‘as one-third in. the 


1981 ` 
the ` ince and: so did a Full cn 
of this Court in ‘Jaswant: Kaur” 

Major Harpal’ Singh (1977) ' 79. Pun: IR 
523: (AIR 1977 Punj and: Har: 221): 

instrument in writing’ “which comes 
‘to being soastd create a restricted estate 
‘for the first, time would attract sub- 
section (2) of Section 14 whereas: ` an 
instrument which ‘recognises, ~enhances 


or curtails ‘any pre-existing right of a. 


Hindu female ‘would be’, covered © by. 
sub-section (1) of Section 14.: Such 
restricted estate which falls under” sub- 
section (1) of Section 14 qualifies on 
the commencement of the Act ‘to 
‘mature into absolute ownership of pro- 
- perty for the female Hindu. = 3 


.8 It would thus become necessary 
to determine as to whether . the muta- 
tion dated 16-4-1911. in favour of Shri- 
mati Patto was in recognition of her 
pre-existing . rights, or rights in pro- 
perty were created only by virtue of 
‘the ` said . mutation. It is- undisputed 
that the estate of Gopala was mutated 
in favour of Shrimati Bujhi, and ` Shri- 
mati Patto was the sole progeny of 
Gopala, The recitals in the mutation 
: which. were -recorded more than half a 
century agoconvey that Smt. Patto was 
the widowed: daughter of Gopala, was 
unable to claim maintenance from any- 
. one from her. in-laws’ side and was 
indigent or destitute.. She legitimately 
could thus look . forward for support 


and maintenance in her father’s house. - 


Though it is true that a Hindu father 
is not bound to maintain his married 
widowed daughter under the law, yet 
he is -under a moral obligation to 
maintain her if she is unable to obtain 
maintenance from the family of her 
husband, It stands settled by the Privy 
Council in Rajni Kanta Pal v. Sajani 
Sundaree Dasee (1933) 66 Mad LJ 148: 
(AIR 1934 PC 29) and practically by 
all the High Courts of India that a 
moral obligation becomes a legal obli- 
gation when the estate of. a per- 
son. on whom the moral obligation 
lay comes into possession of his heirs. 
There has been a conflict of opinion as 
to whether the aforesaid principle of a 
‘moral obligation becoming a legal ob- 


ligation should- extend to the case of a. 


widowed daughter. A Full Bench of 
the Madras High Court in Ambu Bai 
Ammal v. Soni Bai Ammal, (1940) 2 
Mad LJ 298: (ATR 1940 Mad 804) and 
Mokhada Dassée v. Nundo Lall Haldar, 
(1901) ILR 28 Cal 278, have taken the 
view that the right flows to a desti- 
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tute. widowed- daughter: These authori- 
ties have: distinguished a case- from 
the Bombay: High Court in Bai Man- 
galv. Bai Rukhmini, (1898) ILR 23 
Bom 291, as there the widowed daugh- 
ter apparently had means for main-- 
tenance in her. husband’s family, The- 
majority of the High Courts seem to 


‘fake the view that ‘widowed daughter 


has such aright. A Division. Bench of 
the Lahore High Court in Mst. Bholi` ` 
Bai v. Dwarka Das; (1924) ILR `5. Lah’ 
375: (AIR dop Lah 32) observed as 
follows :— 


` “Held; TE PETE “Hindu ia an 
heir~ is legalty bound to provide ‘out of 
the estate which. descends to him main“ 
tenance for those persons whom -the 
late © proprietor was ` legally or: morally 
bound to maintain. The reason is that. - 
the estate is inherited’ subject to the 
obligation to provide ` ‘for such ` main- 
tenance. ue cw a 


9. The aforesaid _ statement of law 
was berrowed by their ‘Lordships from 
Hindu Law by Mulla, Fourth Edition 
Paragraph 451, and which was. quoted 
with approval. | In that case, the ex- 
penses’ of the marviage . of a daughter 
were considered’ as. valid charge on 
the estate of her father in the hands’ 
of his- heirs, Added. to the aforesaid 
reasoning is the -concept that a daugh- 
ters relationship is not altogether 
severed. when she is- given in marriage 
in another- family. The natural bond 
remains existing between the father 
and daughter as the - famous saying 
goes “the son is a-son until he gets a 
wife and the. daughter is a daughter 
throughout her life”. The father re- 
mains under a moral obligation to 
maintain his destitute married daughter 
if she cannot fend for herself im - her 
father-in-law’s family for after all if 
the father has a legal duty to main- 
tain her unmarried ~ daughter (provi- 
sions of the recent Hindu Adoptions 
and Maintenance Act, 1956 apart), a 
widowed daughter can ‘at least . look to- 
wards maintenance under his moral 
obligation for the purpose, for she 
walked out of her father’s family at 
his behest by. giving away in marriage. 

16. Applying the’ aforesaid- princi- 
ples, as deduced, to the facts: of the 
present case, it would appear that Shri- 
mati ` Patto, the ‘indigent widowed|- 
daughter, was under a moral obliga- 
tion of being maintained by Gopala, if 
alive, and after his death such obliga- 
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4 it was held that Shrimati Patto had 
become an absolute owner. of ‘the pro- 
perty im dispute and thus the plaintiffs 
were held disentitled to challenge the 
alienation. As & result, their suit was 
dismissed, On appeal, to the Additional 
District Judge, Hissar,- the plaintiff- 
appellants lost further ground inas- 
much as the lower appellate Court re- 
_ versed the finding on issue No. 3 by 
holding that the suit land was not an- 
cestral qua the plaintiffs and.it ex- 
plained away the suggested admission 
of the character of land coming forth 
in the evidence of the defendants. 
Findings on other issues were main- 
tained. Resultantly, the apeal too was 
dismissed. This has given rise to the 
present second appeal. 


4, It was contended on behalf of the 
learned counsel for the appellants that 
Shrimati Patto had received the estate 
of Gopala through her mother Shri- 
mati Bujhi under an instrument and 
that fell within the exception embodied 
in sub-clause (2) to the general prin- 
ciple embodied in sub-clause (1) of 
Section 14 of the Hindu Succession 
Act. Section 14 reads as under:— 

‘14. (1) Any property possessed by a 
female Hindu whether acquired before 
or after the commencement of this 
Act, shall be held by her as full owner 
thereof and not asa limited owner, 

Explanation, — In this sub-section, 
“property” includes. both movable and 
immovable property acquired by a 
female Hindu by inheritance or devise, 
or at a partition, or in lieu of main- 
tenance or arrears of maintenance, of 
by gift from any person, whether a 
relative or not, before, at or after her 
marriage, or by her own skill or exer- 
tion, or by purchase or by prescrip- 
tion, or in any other manner whatso- 
ever, and also any such property held 
by her as stridhana immediately be- 
fore the commencement of this Act. 


(2) Nothing contained in sub-section 
(1) shall ‘apply to any property ac- 
quired by way of gift or under a will 
or any other instrument or under a 
decree or order of the civil Court or 
under an award where the terms of 
the gift, will or other instrument or 
the decree, order or award prescribe 
a restricted estate in such property.” 

$. In support of the contention that 
the mutation was an instrument, a 
Division Bench of the Delhi High 
Court reported as Jamna Devi v. Prem 
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. into operation only 


A.I. R 


Chand, ILR (1970)1 Delhi.721 was cited 
to contend that somewhat an akin muta- 
tion was held to -fall squarely within 
Section 14 (2) of the Hindu Succession 
Act. In that case-it was observed by 
the Bench as follows:— 


“Held, that mutation order ` in ques- 
tion, which incorporated the compro- 
mise between the parties, is an instru- 
ment as contemplated by sub-section 
(2) of Section 14 of the Hindu Succes- 
sion Act. Held accordingly, that where 
a Hindu widow acquired land in dis- 
pute as a result of compromise in the 
course of mutation proceedings and the 
said compromise had been incorporated 
in the mutation order, the said ‘muta- 
tion order was an instrument for the 
purpose of sub-section (2) of Section 
14 of the Hindu Succession Act.” 


6. Conscious of the impediment 
created by the lower ‘appellate Court 
that the property in dispute was not 
proved to be ancestral qua the plain- 
tiffs, the above analysis of law despite 
being put forward could be of no 
avail, Effort was made to trace the 


land as ancestral, but before this could 


engage attention, a cross reasoning has 
to be noted side by side. 


7. Now it stands settled that while 
determining whether a particular case 
is governed by sub-section (1) or sub- 
section (2) of Section 14, the section 
bas to be read asa whole and it 
would depend on the facts of each 
case whether the same is covered by 
sub-section (1) or sub-section (2). The 
word “possessed” in sub-section (1) has 
been used in its widest connotation and 
t may be either actual or constructive 
or in any form recognised by law. In 
the context in which it has been used 
in Section 14, it means the state of 
owning or having in one’s hand or 
power. Sub-section (2) has been’ held as 


‘more in the nature of an exception or 


proviso to sub-section (1). It comes 
if acquisition in 
any of the methods indicated therein 
is made for the first time without 
there being any pre-existing right in 
the female Hindu who is in posses- 
sion of the property. Their Lordships 
ofthe Supreme Court in Badri Pershad 
v. Smt. Kanso Devi, AIR 1970 SC 1963, 
settled the aforesaid proposition. This 
Court in a Division Bench judgment 
reported as Nand Singh v. Nachhattar 
Singh, TLR (1976) 1 Punj and Har 394: 
{AIR 1975  Punj and Har 4) applied 
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AIR. 1975 Punj and Har 45: ILR Se 
1 Punj and Har 394 


AIR.1970 SC 1963 `° ` i 
ILR (1970) 1 Delhi 721 5 
(1960) 62 Punj LR 440 12 


AIR 1940 Mad. 804: (1940) 2 Mad LJ 
298 (FB) 8 
AIR 1934 PC 29:66 Mad LJ 148 8 
AIR 1925 Lah 32:ILR 5 Lah 375 8 


AIR 1924 Lah 175 12 
AIR 1914 Lah 279: (1914) Pun Re 41 
. á 12 
(1901) ILR 28 Cal 278 8 
(1898) ILR 23 Bom 291 8 


B. N. Aggarwal, for Appellants; R. L. 
Sharma, for Respondents, 
= JUDGMENT :— This regular second 

appeal is by the unsuccessful plaintiffs. 
Both the Courts below have dismissed 
their suit for declaration to claim that 
the land in dispute transferred by 
Shrimati Patto, defendant-respondent 
No. 1 (since dead and her name struck 
off from the array of respondents) in 
favour of the contesting defendant-re- 
spondent was without legal necessity, 
illegal- and ineffective against the re- 
versionary rights of the plaintiff-ap- 
pellants. That claim is reiterated in 
the present appeal. Facts giving rise 
thereto. are mentioned hereafter. 

2 A. parcel of land in village Tig- 
rana Tahsil Bhiwani, District Hissar, 
was owned by one Gopala: On his 
death sometimes after 1905 but be- 
fore 1914, his estate was mutated in 
favour of ‘his widow Shrimati Bujhi 
- Gopala wasa Bhardwaj Brahmin, a high 
caste Hindu. On 14-4-1911, the Pat- 
wari of the village recorded a muta- 
tion suggesting . transference of the 
estate of Shrimati Bujhi in favour of 
her widowed daughter Shrimati Patto. 
It came to be recorded on her state- 
ment to the effect that she had only 
one daughter Shrimati Patto and who 
was a widow. It was further stated 
that from her in-laws’ side, there was 
no one to look after her. She express- 
ed the wish that her share out of the 
joint land be mutated in the name of 
Shrimati Patto so that she could main- 
tain herself comfortably. It was also 
stated therein that .after the death of 
Shrimati Patto, the. reversioners would 
be entitled to the estate and that . the 
former will. not be entitled to sell or 
mortgage.. the. land and. would only be 
entitled to maintain herself out of it 
during. her lifetime. This statement 
‘was supported by Pat Ram, Mam Raj, 
Mohan ‘Lal, besides ` l , Shrimati ` Pauji 
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out of the collaterals of Gopala. -There- 
upon, the Revenue Officer concerned 
sanctioned the mutaiion on 16-4-1911 
after verifying the facts stated by the 
widow with particular emphasis on the 
tact that Shrimati Patto was destitute. 
At the time of the mutation, two other 
reversioners namely Sis Ram and Shri- 
mati Dharkan besides Mam Raj and 
Mohan Lal also supported the muta- 
tion. . They readily agreed to the muta- 
tion but required it subjected to the 
clog that Patto would hold the estate 
for her lifetime and maintain herself 
but would not be entitled to sell or 
mortgage the land. This mutation ` is 
Exhibit P. 2 on the file and was the 
basis of the claim of the plaintiffs, 
since Shrimati Patto, after the passing 
of the Hindu Succession Act, 1956 sold 
the land to the contesting respondents 
for a sum of Rs. 5,600/- vide register- 
ed deed, copy of which is Exhibit P. 3 
on the file. The land at that time 
measured 35 kanals 4 marlas fully de- 
scribed in.the plaint as post-consolida- 
tion fields. Since there was an appa- 
rent violation of the terms of- muta- 
tion, Exhibit P. 2 the plaintiff-appel- 
lants filed the instant suit for declara- 
tion, out of which this appeal has 
arisen, to safeguard their reversionary 
rights operative after the death of 
Shrimati Patto. The suit was contested 
by the vendees. They pleaded that 
Shrimati Patto had become the abso- 
lute owner by virtue of the provisions 
of Section 14 of the Hindu Succession 
Act, 1956 and thus the reversioners 
had no interest in the land. On ‘the 
pleadings of the parties, the following 
issues were framed :— 

1. Whether Shrimati Patto was a 
limited owner. and her right had been 
curtailed as alleged? If so, to what 
effect? 


2. Have the plaintiffs 
to sue? 


3. Whether the suit land is ancestral 
qua the plaintiffs? 


4, If issue No. 1 is proved, whether 
Shrimati Patto was absolute owner? 
5. Relief. 


3. Under issue No. 3, the trial Court 
found that the land was ancestral qua 
the plaintiffs, The learned Judge chose 
to rely .upon some admissions sugges- 
tedly coming forth from the witnesses. 
Under issue No. 2, it was held that 
the ‘plaintiffs had no locus standi to 
file the suit. Under issues Nos, 1 and 


locus standi 
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l M. M. PUNCHHI, J. 

Ram Sarup and others, Appellants v, 
Smt. Patto and others, Respondents. 

Second Appeal No. 1782 of 1968, D/- 
5-3-1980.* 

(A) Hindu Succession Act (30 of 
1956), S. 14 (2) — Instrument — Muta- 
tion order is an ‘instrument’ for pur- 
pose of Sec. 14 (2). (Para 5) 

(B) Hindu Succession Act (30 of 
1956), Sec. 14 (14) — Word “Possessed” 


-—— Used in its widest connotation — It 
may be either actual or constructive or 
in any form recognised by law — in 


. the context in which it has been used 
in Sec. 14, it means state of owning or 
having in one’s hand or power. 


(Para 7) 


(C) Hindu Succession Act (30 of 
1956), Sec. 14 — Construction of — 
Section 14 (2) is in the nature of pro- 
viso to Section 14 (1) — Property given 
to destitute widowed daughter for 
maintenance — Section 14 (1) whether 
applies 


It stands well settled that while 
determining whether a particular case 
is governed by Section 14 (1) or Sec- 
tion 14 (2), the section has to be read 
as a whole and it would depend on 
the facts of each case whether the same 
is covered by Section 14 (1) or Sec- 
tion 14 (2). Sub-section (2) has been 


held as more inthe nature of exception’ 


Or proviso to sub-section (1) of Sec. 14 
It comes into. operation only if acquisi- 
- tion in any of the methods indicated 
therein is made for the first time with- 
out there being any pre-existing right 
in the female Hindu who is in posses- 
Sion of property. AJR 1970 SC 1963, 
AIR 1975 Punj and Har 45 and AIR 
1977 Punj and Har 221 (FB) Rel. on. 
(Para 7) 


In the present case, it is not disput- 
ed that the estate of G was mutated 


in favour of his widow B and P` 


was the sole progeny of G. After- 
wards on the statement of B, it was 
mutated in favour of P. The recitals 
in mutation which were recorded 
more than half a century ago, convey 


‘that P was widowed daughter of G, ` 


was unable to claim maintenance from 


“Against Order of S. C. Goyal, Addl 
Dist. Judge, Hissar, D/- 22-7- 1968. 
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Ram Sarup v. Patto 


ALR. 


anyone from her in-laws’ side and was 
indigent or destitute. P was to enjoy 


.the property during her lifetime with- 


out any right to alienate. After pass- _ 
ing of the: Act, P sold away property 
and reversioners filed suit for declara- 
tion. 


Held: Though it is true 
father is not bound to maintain, -his 
married widowed daughter under the 
law, yet he is under a moral obliga- 
tion to maintain her if she is unable 
to obtain maintenance from the 
family of her husband. A moral 
obligation becomes legal obligation 
when the estate of person on whom 
the moral obligation lay comes into 
possession of his heirs. “The reason is 
that the estate is inherited subject to 
the obligation to provide such main- 
tenance.” Case law reviewed. 

(Para 8) 


Thus, the indigent widowed daughter 
P was under a moral obligation of be- 
ing maintained by G, if alive, -and 
after his death such obligation matur- 
ed into a legal obligation for B. to 
have maintained P. If in recognition of 
that pre-existing right, B had transfer- 
red her life-estate which she had re- 
ceived from G to discharge a legal 
obligation, it would be in recognition 
of a pre-existing right so as to enable 
such limited estate in the hands of P 
to mature into absolute ownership 
under Section 14 (1) of the Act... 
(Para 10) 


Under Section Ə of the Punjab Laws 
Act, Custom is the first rule with re- 
gard fo succession and alienation ete., 
if So pleaded and proved, otherwise 
principles of Hindu Law govern -the 


that Hindu 


' Hindus. But the pleadings were uncer- 


tain as to whether parties were 
governed by custom and what the cus- 
tom was, No issue was also framed on 
this aspect, The mere fact that the pro- 
perty involved is agricultural land will 
not make the parties govern themselves 
ycustom in preference to Hindu Law. 


(Para 11) 
(D) Civil P. C. (5 of 1908), Sections 
100-101 — Second appeal — Finding 


of fact — Whether property is or is 
not ancestral is essentially a question 
of fact — Cannot be interfered with in 


second appeal, (Para 12) 
Cases Referred: Chronological’ Paras 
AIR 1977 Punj and Har 221 :79 Punj 
= ER 523 (FB) o q- 


_ sary in the interest of justice to 


the decree is reversed in appeal, 


1981 © 


ted in it that if the appellate court 
while reversing or setting aside the de- 
cree under appeal considered it’ neces- 
re- 
mand the case, it may do so. 
amended Rule reads as follows :— 


‘““Where the Court from whose decree 
an appeal is preferred has: disposed of 
the suit upon a preliminary point- and 
or 
where the appellate. Court, while re- 
versing or setting. aside the decree 
under appeal, considers it necessary in 
the interest of justice to remand the 
case, it may by order remand the case.” 
(emphasis supplied). 

The Supreme Court held that the 


amendment of the Rule shall be deem- 
ed to be an amendment in the Code 


. and the appellant shall be entitled to 


~ 


-legislature' shall have the same 


the refund ‘of -the court-fee even 
though the remand has been made 
under the amended portion of the Rule. 
The relevant observations of O. Chin- 
nappa Reddy, J., speaking for the 
Bench are as follows:— - 


“Refund of Court-fee paid in appeal 
can be ordered under Section 13 of the 
Court-fees Act even where the remand 
is made in the interest of justice as 
provided by the. provisions of Order 41, 
Rule 23 as amended by the High Court 


of Allahabad. The provisions of Sec- 
tions 2 (1), 2 (18), 121 122 and 12%, 
C. P.C. make it abundantly clear that 


the Rules made by a High Court alter- 
ing the rutes contained in the first 
schedule as originally enacted by the 
force 
and effect as if they had been contain- 
ed in the first schedule and therefore, 
necessarily became part of the Code for 
all purposes. That is the clear effect 
of the definitions of the expressions 
‘Code’ and ‘Rules’ and Sections 121, 122 
and 127. Therefore it cannot be said 
that the reference to any provision of 
the Code of Civil Procedure 1908 pur- 
suant to Section 158 of the Code must 
be to a provision occurring in the body 
ofthe main Code consisting ofthe pro- 
visions from Section 1 to Section. 158 
and not to the provisions of the rules 
in the first schedule. 


“It cannot also be said that even ` if 
reference to the rules in the first sche- 
dule was permissible it should only 
be to the rules as enacted by the legis- 
lature itself. and not as amended by 


the High Court.” 


l Bhatia Bros. v. I. T. C. Ltd. 


The . 


reversed in ' appeal and a’ 
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After the amendment ‘of the Code- of 
Civil Procedure, 1908 by the. Code of 


Civil Procedure (Amendment) Act, 1976, 
Rule 23-A has been. incorporated ‘in ae 
Code which is to the same effect . 

was the amendment incorporated “by 


the Allahabad High Court under Rule 


23 of Order 41. 
Order 41, R. 23- A reads as ‘lows 


“Where the ` Court ‘from whose de- 
cree an appeal is preferred has -dispos- 
ed of the’ case’ otherwise than on a 
preliminary point, and the decree, is 
re-trial is 
considered ` ‘necessary, the Appellate 
Court shall have the same powers as it 
has under Rule 23.” 


Similar amendment was made by this 
Court arid Rule 23-A had earlier been 
incorporated in the Code of 1908. In 
view of the observations by the Sup- 
reme Court if Section 13 of the Act is 
read along with Rule 23-A of the Code 
of 1908, the appellants are entitled to 
refund of the court-fee because the de- 
cree was reversed by the appellate: 
Court and retrial was considered neces-’ 
sary by itt A contrary view had been 
taken by this Court in Jawahar Singh 
Sobha Singh v. Union of India, AIR 
1958 Punj 38 and Krishan Sarup Obe- 
roi v, Ram Niwas, AIR 1975 Punj and 
Har 22, The aforesaid judgments, how- 
ever, are impliedly overruled by the 
Supreme Court in Chandra Bhushan 
Misra’s case (AIR 1980 SC 591) (supra). 


6. No other argument was raised in 
Civil Miscellaneous No. 595/C-I of 1980. 


T. For the aforesaid reasons, I ac- 
cept the petitions and direct that neces- 
sary certificate authorizing the peti- 
tioners to receive back from -the Col- 
lector the full amount of .court-fee on 
the memorondum of appeal as contem- 
plated by Section 13 of the Act, be’ 
issued to them, No costs. 


Petition allowed, 
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‘AIR 1981 PUNJAB & HARYANA 66: 
RAJENDRA NATH MITTAL, J. 
M/s. Bhatia Brothers and another, 
‘Petitioners v. M/s, LTC. Limited and 

another, Respondents, _ E 
- Civil Misc, Nos 594-C-I and 595- -C-I 
of 1980; in First Appeal No. 29 of 
1977, D/- 9-9-1980. ` 


‘Court-fees Act (7. of 1870), Section 13 
— Civil P, C. (1908), O. 41, R. 23-A —~ 
Refund of court-fee on remand — Case 
remanded to trial court by Appellate 
Court under Order 41, Rule 23-A for 
deciding matter afresh —— Held appel- 
lants were entitled to refund of court 
fee under S.13. AIR 1958 Punj 38 (FB) 


and AIR 1975 Punj.& Har. 22 Held im-' 


pliedly overruled by AIR 1980 SC 591. 


If Section 13° of the Court-fees Act is 
read along with Rule 23-A of Order 41 
of Civil P. C., the appellants are enti- 
tled to refund of the court-fee. because 
the decree was reversed by the appel- 
late Court and retrial was considered 
necessary by it. ATR 1958 Punj 38 (FB) 
and AIR 1975 Punj-& Har 22 held im- 
Pliedly overruled by ATR 1980 SC 591. 

(Para 5) 


Cases Referred: Chronological Paras 
AIR 1980 SC 591 5 
AIR 1975 Punj & Har 22 5) 
AIR 1958 Punj 38 (FB) 5 


Ujagar Singh, for- Petitioner; O, P. 
Arora, for Respondents, 


ORDER :— This order will dispose of 
Civil Miscellaneous Nos. 594/C-I and 
595/C-I of 1980 which contain the same 
question of law. . The facts in the order 
are being given from C. M.. No. 594/C-I 
of 1980. 


2 Mis. L T.C Himei renndi 
No. 1 instituted a suit for recovery of 
rupees 25 lakhs and odd- agains; . the 
petitioners and J. L. Bhatia, respondent 
No. 2 in the Court of Sub-Judge Ist 
Class, Ludhiana. The suit was decreed 
against the petitioners on the ground 
that Mr. Gordhan K. Bhatia failed to 
appear in pursuance of the order ofthe, 
Court. «The petitioners came up in ap- 
peal against the judgment and decree 
of the trial Court to this Court which 
was accepted by me vide judgment 
‘dated January 29, 1980 and the case 
was remanded--to the.-trial Court for 
deciding the matter afresh after re- 
cording the statement of Mr. Bhatia. 
The petitioners have now filed an ap- 
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Bhatia Bros. v.:L T. C: Ltd. 


A. ŁR. 


plication under` Sec. 13 of the Court- 
fees Act (hereinafter referred to as 
the -Act) for. issuing -a certificate au- 
thorising ‘them-to.receive back from 
the Collector the full amount of court- 
fee stamp’ paid on the memorandum of 
appeal- ` 3 

3 It is TE by the learned 
counsel for. the petitioners that the case 
was remanded ‘by this Court under 
Order 41 Rule 23-A of the Code of 
Civil Procedure 1908 (hereinafter re- 
ferred to as the Code) for deciding the 
matter afresh. According to him, the 
petitioners are entitled to the refund 
of the court-fee : under Section 13 of 
the Act..as the case has been remanded 
by this Court. 

á. I have given due consideration to 
the argument of the learned counsel 
for the petitioners and find force in his 
contention. Section 13 of the Act 
lates to refund of fee paid on memora- 
ndum of appeal. ‘Its relevant portion 
reads as’ follows :— 

“If an appeal or plaint, which has 
been rejected by the lower Court on 
any of the grounds. mentioned . in the 
Code of Civil Procedure, is ordered to 
be received, or if a suit is remanded 
in appeal, on any of the grounds men- 
tioned in Section 351 of the same Code 


for a second decision by the lower 


Court, the Appellate Court shall grant 


to the appellant a certificate, authoriz- 


ing him to receive back from the Col- 
lector the full amount of fee paid on 
the memorandum of appeal.” 

From a reading of the section it is evi- 
dent that if a case is remanded under 
Section 351 of the Code the appellant 
becomes entitled to the refund of the 
Court-fee. The Code of Civil Proce- 
dure which was in force at the time 
of enactment of the Court-fees’ Act 
was that of 1859. The equivalent pro- 
visions of Section 351 in the Code of 
Civil Procedure in force now are O. 41 
Rules 23 and 23-A. Therefore, if 
case is remanded under Order 41 
Rule 23 or 23-A, the appellant is enti- 
tled to refund of the court-fee under 
Section 13 of the Act, 

‘5, In the aforesaid view, I am forti- 
fied by the observations of the Supreme 
Court in State of Uttar Pradesh v. 
Chandra Bhushan Misra, AIR 1980 SC 
591. That appeal was against a decision 
of the Allahabad High Court. The 
Allahabad High Court had amended 
Rule 23 of Order 41 and had incorpora- 


re~ 
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1973 (hereinafter referred: to as the Act). 
He had two sons Baljit Singh and Mal- 
kiat Singh, It is alleged that they parti- 
tioned’ the family property in 1964-65 
and all the three started cultivating the 
" land which fell to their share, Malkiat 
Singh, however, died in 1969 leaving a 
widow and 5 children. In 1971 the peti- 
tioner made a gift of 175 kanals 10 mar- 
las of land to Shrimati Devinder Kaur, 
the widow of the pre-deceased son. 


2. The proceedings under the Act were 
initiated against- the petitioner, He plead- 
ed that the land given to his daughter- 
in-law be not taken into consideration 
- for the purpose of his permissible area, 
The Assistant Collector held vide order 
dated May 14, 1976 that the gift made 
by him in favour of his daughter-in-law 
was not a bona fide one and was conse- 
quently hit by sub-section (5) of Sec. 4 
' of the Act, Consequently, he declared 
some area belonging to the petitioner as 
surplus land. He went up in appeal be- 
fore the Additional Commissioner, Jul- 
lundur, which was dismissed on Novem- 
ber 9, 1977, Thereafter, he filed a revi- 
sion against the order of the Additional] 
Commissioner before the Financial Com- 
missioner who also dismissed the same 
on May 12, 1978. He has challenged the 
aforesaid orders through this writ peti- 
tion, The State has contested it, 


3.° It is contended by Mr. Amba that 
the petitioner had partitioned the land 
in 1964-65 with his two sons namely Bal- 
jit Singh and Malkiat Singh, In view of 
the. death of Malkiat Singh, in 1969, the 
petitioner gifted land measuring 175 
kanals and odd to his daughter-in-law, 
; who was entitled to be maintained by 
him, bona fide. He further argues that 
in case Malkiat Singh had been alive she 
would have been entitled to separate 
permissible area. In the circumstances, 
he “urges that the gift’ was a bona fide 
one and is protected under sub-sec. (5) of 
Section 4 of the Act. 


' 4. I have heard the learned counsel 
for the parties at a considerable length. 
However, I agree with the contention of 
Mr. Amba. Section 4 defines permissible 


area, Sub-section (5)->says that in deter- 


mining-the permissible area, any land 
which was transferred “by: sale, gift or 
atherwise, other than a bona fide sale or 


transfer, afler the. appointed day but be- 


fore the commencement of this Act, shall 


be taken into account as if such land had. 
and the onus of - 


not been transferred 
-1981 P. & H./5 iil ‘G32, 
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proving the transfer as bona fide shall 
be on the transferor. From a reading of 
the aforesaid sub-section, ` it is evident 
that if any transfer has been made bona 
fide by a landowner after the appointed 
day but before the commencement of 
the Act that shall not be taken into’ ac- 
count for declaration of surplus area 


5. It is now to be seen whether the 
gift is bona fide or not. The word ‘bona 
fide’ has been defined in Webster’s New 
International Dictionary 2nd Edition as, 
‘in or with good faith; without fraud or 
deceit; genuine; as, a ‘bona fide transac- 
tion’, Section 5 provides that if a land- 
owner has an adult son he shall be en- 
titled to select separate permissible area 
in respect of each son out of the land 
under or held by him subject to the con- 
dition that the land selected together 
with the land already owned or held by 
such son, shall not exceed the permissi- 
ble area of each such son. The section 
makes it clear that each son is entitled 
to separate permissible area from the, 
land of his father, If Malkiat Singh had 
remained alive, he would have been en- 
titled to a separate permissible area, Un- 
fortunately, he died in 1969 leaving a 
widow and 5 children. It was the moral 
and legal duty of the petitioner, being 
the’ father- -in-law, to maintain the widow 
and the children of the pre-deceased 
son. He, in view of the afgresaid obliga- 
tion, gifted some area out of his land to 
his daughter- in-law, Admittedly, the gift 
was made after the appointed day but 
before the commencement of the Act. 
The ‘facts and circumstances of the case 


in my view go to show that the trans- 


action of gift by the petitioner to Smt. 
Devinder Kaur is a bona fide one. There- 
fore, the State is not entitled to take this 
area into consideration for the purpose 
of declaration of the pues area of the 
petitioner, l 


6. For the aforesaid reasons, I accept 
the writ petition with costs and quash 
the impugned orders. Counsel’s fee Ru- 
pees 300/-. 

Petition allowed. 
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the left side of the road. The facts here 
are thus eloquent, but passing reference 
may also be made to precedent. In Lew 
Voon Kong v. Mustaffa Bin Kamis, 1979 
Acc CJ 86: (F. C. of Malaysia), a motor- 
cyclist who short circuited to the other 
side of the road resulting in head-on col- 
lision was held entirely responsible 
therefor. By way of analogy, reference 
in this connection may also be made to 

tate of Punjab v. Roshnai Ram, 1976 
Acc CJ 506 (Punj) and Satya Wati Devi 
v. Union of India, 1968 Acc CJ 119: (ATR 
1967 Delhi 98). 

12. Now apart from the above, the 
learned single Judge rightly found that 
the deceased Harbans Singh was equally, 
if not more, guilty of what may be called 
statutory negligence, Rule 9, contained 
in the Tenth Schedule of the Motor 
Vehicles Act is in the following terms: 


“9 The driver of a motor vehicle shall: 

(a) when turning to the left, drive as 
close as may be to the left hand 
side of the road from which he 
is making the turn and of the 
road which he is entering: 

(b) when turning to the right, draw as 
near as may be to the centre of the road 
along which he is travelling and cause 
the vehicle to move in such a manner, 
TNL: seauicnoseomaes l 


passes beyond, and so as to leave on the 
driver’s right hand, a point formed by 
the intersection .of the centre lines of 
the intersecting roads; and 

` (ii) it arrives as near as may be at the 
left hand side of the road which the dri- 
ver is entering”. 

The application of the aforesaid rule, 
which prescribes the basic precautions 
for turning towards the right has fur- 
ther to be viewed in the context of the 
fact that admittedly there was a traffic 
island at the out junction which the de- 
‘ceased was obliged to go round for turn- 
ing to the right. In doing what he did, 
Harbans Singh plainly infracted the 
aforesaid rule and more blatantly so in 
the peculiar situation which has been 
adverted to earlier, it must therefore, 
be held that the deceased was equally 
guilty of the flagrant violation of Rule 9. 
|\To sum up on this aspect, it appears to 
be plain that Harbans Singh deceased 
was guilty both of rank factual negli- 
gence as also of statutory negligence by 
violating the prescribed rules of the 
road and the accident was the direct re- 
sult of his foolish and not merely care- 
less or negligent driving of his. scooter 


Jagir Singh v, State 


A. I. B. 


by him, We are unable to agree with the; - 


learned single Judge that the contribu- 
tion of the deceased in terms of negli- 
gence was merely 20 per cent and in 
fact it appears to us that the same was 
indeed 100 per cent. 

13. In view of the aforesaid finding 
the six appeals preferred by the Oriental 
Fire and General Insurance Company 
Ltd., as also the owner of the insured 
vehicle are hereby allowed and the com- 
pensation awarded against them is set 
aside. As a necessary consequence the 
appeal and the cross-objections preferred 
by the claimants are without merit and 


are- hereby dismissed. The parties will 


bear their own costs. 
J. V. GUPTA, J.:— I agree, 
Appeals allowed, cress objections 
dismissed, 
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RAJENDRA NATH MITTAL, J. 
Jagir Singh, Petitioner v, The State of 
Punjab and others, Respondents, 
Civil Writ No. 3060 of 1978, D/- 29-9- 
1980. 


Punjab Land Reforms Act (10 of 1973), 
Ss. 4 (5) and 5 — Transfer of land —~ 
Father-in-law making gift of land to his 
deceased son’s widow — It is bona fide 
transfer — Gifted land to be excluded 
while determining his surplus area, 

Section 5 makes it clear that each son 
is entitled to separate permissible area 
of the land of his father. If a son re- 
mains alive, he would be entitled to 
separate permissible area. Where the son 
dies leaving behind his widow it is the 
moral and legal duty of the father-in-law 
to maintain his son’s widow. Hence, on 
death of a son if his father makes a gift 
of certain land in favour of deceased 
son’s widow the gift is said to be bona 
fide, Thus, where the gift was made after 
the appointed day but before the com- 
mencement of the Act, the area of the 
gifted land cannot be taken into consi- 
deration for the purpose of declaration 
of surplus landofthe father. (Paras 4, 5) 

Suresh Amba, for Petitioner; R. S, 
Amol, for the State. 


ORDER :— Briefly, the case of tha 
petitioner is that he is a landowner in 
village Urmar Tanda, He owned 427 
Kanals 3 marlas of land equivalent to 
18.1176 st, hectares on the appointed day 
as defined in Punjab Land Reforms Act, 
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.in this case, he was acquitted on January 
20, 1969, by the Judicial Magistrate Ist 
Class, Amritsar on the clear finding that 
he was not guilty of rash or negligent 
driving and was, therefore, not liable 
under any of the charges framed against 
‘him. Even. though the said finding is 
not binding yet its ‘relevance is patent,. 


9, The only reason given by the learn- 
ed single Judge in holding that Sehdev 
Seth appellant was to a large extent re- 
sponsible for the accident. seems to be 
that the front portion of the car was da- 
maged and a vacillating finding that the 
same was apparently being driven at.a 
-fast speed. When the deceased struck 
against it. With respect we find no 
factual basis for the assumption of any 
fast or rash driving by Sehdev Seth ap- 
pellant, It has already been noticed 
that there is no direct evidence on the 
point and circumstantial evidence patent- 
ly negatives any such inference, Again 


the fact that the impact of the accident - 


was on the front portion of the car can 
raise neither an inference of fast speed 
mor of negligence. On the admitted facts 
the deceased was approaching from the 
opposite side and in a sharp and dange- 


rous swerve to the right he struck the 


car head on. Damage to the tront por- 
tion of the car in such a contingency was 
\inevitable and in our, view no adverse 
‘inference whatsoever . against Sehdev 
Seth appellant can be raised therefrom. 


‘10. To conclude on ‘this aspect of the 
matter we find that there is no evidence 
whatsoever to ascribe either rashness or 
_ {negligence to Sehdev Seth appellant. It 
lis axiomatic that before he can be sad- 
dled with liability negligence must be 
established by the claimants against him. 


The. following observations of Kailasam, — 


:J., speaking for ‘the final Court in Minu 
‘B.- Mehta v. 
Nayan, 1977 Acc CJ 118: {AIR 1977 SC 
1248) are instructive :— 


a E T E ‘The concept of owner's 
‘ability without any negligence is oppos- 
ed to the basic principles of law. 

mere fact that a party received an im- 
Jury arising out of the use of a vehicle 
in public place cannot justify fastening 
Aiability on the owner, It may: be., that 
.a person bent upon committing suicide 
may jump, before.a car in motion and 
thus get himself killed. We cannot per- 
ceive by what reasoning the owner of the 
car could. be.made liable. The ag 
of negligence remains the iynch pin to 
recover compensation, - 


Oriental F, & G, Insurance Co, v, Manjit Kaur 


Balkrishna Ramchandra: 
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ane again; 

sssesssas a Wée donenda by stating that 
the view ‘of the learned J udges of the 
High Court has no support in law and 
hold that proof of negligence is necessary 
before the owner or the insurance’ com- 
pany could be held to be liable for the 
payment of compensation in a motor ac- 
cident claim case,” 


11. A now to the conduct of 
Harbans ° ‘Singh deceased, it is the com- 
mon case that on the wide open G. T. — 
Road at 10.30 P. M. he was approaching 
the car from the opposite side on a 
scooter ‘along with his. wife Smt. Manjit 
Kauri on the pillionseat.. The head- 
lights of the car’ being on,.he could not 
possibly’ have missed ‘tioticing the same. 
However, in her  cross-examination 
A, W. 1, Smt. Manjit Kaur evasively at- 
tempted to say that she did not remem- 
ber that earlier in the criminal case, she 
had admitted that her husband and she 
were talking to: each other and were 
also laughing at the material time. She 
was confronted with the relevant portion 
thereof in Court. -She -here conceded 
that she had not seen the car before the 
actual impact with the scooter. Again, 
it is the admitted position that Harbans 
Singh deceased wanted to go on to the 
road over the Rego Bridge and it was, 
therefore, incumbent upon him to go 
round the traffic island located on the 
junction of the two roads. Instead of 
doing so without warning or signal he 
swerved to his right and making a hazar- 


dous short-cut, and abandoning all rules 


of traffic and precaution, attempted to 
get on- to the Rego . Bridge. Obviously, 
it was his duty both to go round. the traf- 
fic island and in any case when E 


ing to the right to see that the road was 


clear. He observed neither of the two. 
In a totally indefensible violation o 
rules of the road, Harbans Singh -deceas- 
ed turned right. and came directly in 
the path of the car and struck head-on 


‘against the bumper and, the front grill 


thereof.. Inevitably, he was thrown vio- 
lently off and fatally injured, It is. mani 


Yest both from the direct evidence on the 


point as also. the photographs that the 
motor car at the time of the impact had 
passed the traffic island which Harbans: 
Singh deceased was obliged to go round. 
It seems. to be manifest from the above 
that Harbans .Singh deceased threw 
every rule of caution and safe driv- 
ing to the wind in rashly crashing head- 


“On to the car proceeding imnocuously on 
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some extent,. However, in apportioning 


the negligence the brief rationale thereof 


is only as follows == | 


“The learned counsel for the respon- 
dents had drawn my attention to the 
photograph of the site after the accident 
took place. It shows that the front por- 
tion of the car driven by the appellant 
was also damaged, From this fact it can 
safely be inferred that the deceased had 
Zone fairly ahead towards, Rego Bridge 
when the appeliant’s car, apparently be- 
ing driven at a fast speed, struck against 
it. I am, therefore, of the view that 
negligent driving of the appellant was to 
a large extent responsible for this un- 
fortunate accident. In these circumstan- 
ces, I hold that the contribution of the 
deceased in terms of négligence towards 
this accident should be fixed at 20%.” 


5. In the aforesaid context the very 
first and indeed the primary question 
herein is whether in face of the virtually 
admitted factual position and the glar- 
ing infraction of the statutory traffic 
rules by Harbans Singh deceased him- 
self he was not primarily and solely re- 
sponsible for the accident due to his own 
rash and negligent oe The answer 
to my mind appears to be plain that he 
Indeed was so, 


6. Since the learned single Judge has 
laid the larger and the heavier burden 
of contributory negligence on Sehdev 
Seth appellant, it is expedient to advert 
to this aspect first. Now it is not in dis- 
pute that the time of the accident was 
as late as 10.30 P.M. Admittedly at that 
time the wide G. T. road at the material 
point was relatively bereft of traffic, 
Sehdev Seth appellant was proceeding in 
his car on his left side with all the nor- 
mal and reasonable care of a good driver 
when he approached the traffic island. 
It has to be highlighted that this traffic 
island is located at what is virtually a 
"T junction. where the relatively minor 
road over the Rego bridge joins the main 
highway, Admittedly again ‘the traffic 
island is not in the middle of the G. T: 
road, but on its extreme end where the 
road over the bridge joins the same. 

ere is no evidence worth the name that 

ither when approaching the traffic is- 
and or after. passing the same, the car 
as’ being rashly or fastly driven. The 
cant fact in this contéxt is that 

A, W. 1 Manjit Kaur petitioner, the star- 
witness in the case does not say a word 
in her examination-in-chief even that the 
car was being driven fastly or negligent- 


. ing a T-junction. It has been so held in 
Transporters 


A. LE. 


ly. None of the witnesses adduced on 
behalf of the claimants have even attem- 
pted to assess precisely the speed of the 
car, A. W.-6 Inder bite a er a T 
Shangara Singh, the two police consta- 

bles, who have no axe to grind im their 
evidence clearly state that as Sehdev 
Seth ae approached the traffic is- 


absence of the traffic and the 
time of the night, this speed cannot even 
remotely be labelled es ‘rash’, 
repetition that the car was being driven 
on the main G. T, Road and therefore 
there was no duty cast upon its driver to 
to show down his vehicle when approach- 


Hoshiarpur National — Pvt, 
Ltd. v, The Motor Accidents Claims Tri- 
bunal, Hoshiarpur, 1979-81 Pun LR 618 

7. That the car was being driven at a 
normal speed and with due care and 
caution, is turther evident from the faci - 
that despite the head-on collision, the 
driver was able to stop the vehicle with- 
in 2 to $ yards of the impact. Sehdev 
Seth appellant, in his evidence was cate- 
goric on the point and there is no chal- 
enge whatsoever to this part of his 
testimony. That he instantly and heavi- 
ty braked his vehicle and brought it to 
a halt in the shortest distance, is evident 
from the relative short length of the 
skid marks, Equally it is the case that 
after the impact both the scooter and its 
two riders fell in front of the car, yet it 
is nobody’s case that this vehicle either 
over-ran or hit the scooter or any one 
of the two victims of the accident oppo- 
site it. That would plainly indicate that 
the car was being driven under completa 
control and at no excessive speed, The 
photographs of the vehicle and its posi- 
tion on the road over the ing as de- 
posed to by A. W..6—Shri Satya Parkash 
would all tend to show this. Indeed, the 
Jearned counsel for Smt. Manjit Kaur 
claimant. could not pin point even a 
single factor which could lay the stigma 
of either negligence or high speed at the 
door of Sehdev Seth appellant, 


8. Equally material in this context is 
the fact that Sehdev Seth appellant; in 
this very accident, was criminally charg- 
ed under Sections 279, 338 and SOH-A of 
the Indian -Penal Code, On virtually the’ 
same evidence which has been produced 


1981 
D/- 25-8-1977 (Punj & Har), Reversed. 
(1979) 81 Punj LR 618, AIR 1977 SC 


1248, Rel, on. (Paras 6, 8, 9, 10, 11, 12) 
Cases Referred : Chronological Paras 


(1979) 81 Pun LR 618 6 
1979 ACC CJ 86 (F£. C. of Malaysia) 11 
AIR 1977 SC 1248 : 1977 ACC CJ 118 10 
1976 ACC CJ 506 (Punj) -> 11 
AIR 1967 Delhi 98 : 1968 ACC CJ 119 11 


L. M. Suri and V. P, Gandhi, for Ap- 
pellants; G. S. Giani, for Respondents, 


S. S. SANDHAWALIA, C. J.:— These 
seven appeals — one preferred by the 
claimants and the rest by the Orjental 
Fire and General Insurance Company 
Ltd., and the owner of the insured vehi- 
cle (with cross-objections in two) — raise 
identical questions of law and fact. 
Learned counsel for the parties are 
agreed that this judgment will govern all 
of them. 


2. All these appeals arise from an un- 
fortunate automobile accident which took 
place on the 31st of July, 1968, within 
the town of Amritsar, On that day at 
about 10.30 P. M. Sehdev Seth appellant 
was driving Fiat Car No. PNJ 200 from 
Railway Station, Amritsar, towards Put- 
lighar on the main Grand Trunk Road. 
As the driver approached a traffic island 
located at the junction of the G. T. Road 
with the road going over the over-bridge 
(called the Rego Bridge, which passes 
over the railway lines) he dipped his 
head-lights. From the opposite side a 
scooter driven by Harbans Singh deceas- 
ed with his wife Smt. Manjit Kaur (now 
the claimant along with her children) 
seated on the pillion seat thereof ap- 
proached nearer. The deceased scooter 
driver instead of going round the traffic 
island which was incumbent on him for 
going towards his right made a sudden 
short cut and swerved towards the right 
to climb on to the Rego over-bridge. In 
attempting to do so he crashed head-on 
into the on-coming car No. PNJ 200 
driven by Sehdev Seth appellant and the 
force of the impact violently threw both 
the riders on the scooter on the road 
the driver of the car stopped the vehicle 
dead within two to three yards of the 
impact. However, Harbans Singh de- 
ceased received grievous injuries and 
even though he was removed forthwith 
to the V. J. Hospital, he succumbed to 
them during the night. Smt. Manjit Kaur 
claimant reeeived relatively minor in- 


Juries and survived, The accident apart. 


from others. was. witnessed -by Constables 


— 
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A. W. 6 Inder Singh and A. W. 7 Shingara — 
Singh, Š i 


3. Smt. Manjit Kaur claimant along 
with her five children preferred a peti- 
tion before the Tribunal claiming da- 
mages to the tune of Rs. 4,40,000/-. The 
learned Tribunal held on issue No. 1 
that the driver of the car was driving it 
at a relatively high speed and had. been 
negligent in not being able to avoid a 
collision with a scooter. He assessed the 
damages for thé death of Harbans Singh 
at a lump sum of Rs. 43,530/- and also 
granted Rs. 3600/- in respect of the in- 
juries sustained by Smt. Manjit Kaur. 
On appeal being preferred by the claim- 
ants as also by the insurer and the car- 
owner, the learned Single Judge has. 
held that the deceased Harbans Singh 
was certainly guilty of negligence but 
opined that his contribution towards this 
accident should be fixed at 20 per cent 
whilst that of Sehdev Seth appellant at 
80 per cent, apparently because he was, 
according to the learned single Judge, 
responsible for the accident to a larger 
extent. After apportioning the negli- 
gence the learned Single Judge adverted 
to the issue of damages and enhanced 
the amount of compensation for the death 
of Harbans Singh to Rs. 1,50,000/- whilst 
maintaining the compensation of Rupees 
3600/- given to Smt. Manjit Kaur claim- 
ed for her injuries. ; 


4. In this appeal the matter is now in 
a narrow compass in view of the findings 
of fact arrived at by the learned single 
Judge himself. These have indeed. been . 
not seriously assailed even on behalf of 
the claimants. With regard to the pat- 
ent negligence, on the part of Harbans 
Singh deceased in driving the scooter he 
first observed as follows :— l 

“In the appeal, I have gone through 
the evidence with the help of the learn- 
ed counsel, so far as the omission’ of 
Harbans Singh, deceased, to make a turn 
round the traffic island is concerned, 
evidence of Inder Singh A. W. 6, is quite 
clear. He has categorically stated that 
the deceased did not reach the traffic 
island before he made a turn towards. 
the Rego Bridge. It is now to be seen 
whether in these circumstances the ap- 
pellant still should be. held responsible. 
for negligent driving or not......... 4 m 


Adverting then to rule 9 contained in the , 
Tenth Schedule of the Motor Vehicles 
Act the learned single Judge also held 
that in face of its clear language Harbans 
Singh deceased. was also negligent to... 
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the claimants were entitled to compen- 
sation for severance, I award compensa- 
tion therefor at the rate of 5 per cent 


of the total compensation payable to 


these claimants. 


li. For the reasons recorded above, 
all the three appeals 
are allowed with proportionate costs and 
they would be entitled to compensation 
for the land at the rate of Rs. 16,000/- 
per acre. Besides the above, the claimant 
in R. F. A. No. 1729 of 1979 would be 
entitled to compensation, for the còn- 
struction of kothas and the wells, of Ru- 
pees 8,352.14 instead of Rs. 4,490/- as 
awarded by the Land Acquisition Col- 
lector, Besides the above, the claimants 
would be entitled to 15 per cent solatium 
and 6 per cent interest per annum from 
the date of taking of possession till pay- 
ment, 

12. In R. F. A. No. 1732 of 1979, the 
claimants are allowed compensation on 
account of severance at the rate of 5 per 
cent of the total market value for the 
land payable to them, On this compen- 
sation amount, 15 per cent solatium 
would not be payable but the claimants 
would be entitled to interest at the rate 
of 6 per cent per annum on the value 
so calculated from the date of taking 
possession. till payment. 


13. However, the aforesaid enhance- 
ments would not exceed the amounts 
claimed in the respective appeals on 
which Court-fee has been paid in 
this Court. Counsel’s fee Rs. 100/- in 
each case. l 

Appeals allowed. 
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Oriental Fire and General Jnsurance 
Co, Ltd., and others, Appellants v. Smt, 
Manjit Kaur and others, Respondents. 

Letters Patent Appeal No. 417 of 1977, 
D/- 6-5-1980.* 

Motor Vehicles Act (4 of 1939), S. 110-B 
and Tenth Sch. R. §$— Negligence —— As- 
certainment — Scooter driver instead of 


going round traffic, island, making shortcut 


to go to right, resulting in head on col- 
lision with car — Held: accident occur- 


"Against judgment of M. R. Sharma, J. 





in F. A, O, No. 48 of 1971, D/- 25-8-. 


1977, 
GX/EX/D560/80/VSS A 





Oriental F. & G. Insurance Co. v.| Manjit Kaur 


of the claimants: 


red due to his negligence alone, F, A, O. 
No, 48 of 1971, D/- 25-8-1977 (Punj & 
Har), Reversed, . 


5. was driving the car along the main 
highway, As he approached the traffic iss 
land located at what is virtually a "P 
junction where a minor road over the 
bridge joined the main highway a 
scooter driven by H, the deceased, with 
his wife on pillion seat, coming from op- 
posite side made a sudden short-cut and 
swerved towards the right and crashed 
head-on into the on-coming car.. 

Held: Considering the wide road, the 
absence of traffic at the time of accident, 
namely, 10-30 P. M., the speed of the car 
between 20 to 30 miles at which it is 
going cannot even remotely be labelled 
as “rash”, The car is being driven on 
wide main highway and therefore there 
is no duty cast upon S to slow down his 
vehicle when approaching ‘T junction. 
The fact that after the two riders of 
scooter fell down in front of car, the 
ear did not hit the victims or the scooter 
would plainly indicate that the car is 
being driven under complete control and 
at no excessive speed, The finding in 
crimina) case that S is not guilty, of 
rash and negligent driving though not 
binding yet its relevance is patent. It is 
axiomatic that before S can be saddled 
with liability, negligence must be estab- 
lished by claimants against him. There is 
no evidence in this case ascribing rash 
or negligence to S. Instead of going 
round the traffic island in order to get on 
the road over the bridge, H without warn- 
ing or signal, swerved to his right and 
made a hazardous short-cut abandoning 
all rules of traffic and precaution, Ob- 
viously it is his duty both to go round 
the traffic island and in any case when 
swerving to the right to see that the 
road is clear, He observed neither of the 
two, He threw every rule of caution and 


' safe driving to the wind in rashly crash- ` 


ing head-on to the car proceeding inno- 
cuously on left side of road. H is equal- 
ly, if not more, guilty of what may be 
called statutory negligence. H is guilty 
of flagrant violation of Rule 9 in the 


Tenth Schedule of the Act which pre- ` 


scribes the basic precautions for turning 
towards right. The accident is the direct 
result of foolish and not merely careless 
or negligent driving of his scooter by H. 


The contribution of the deceased in- 


terms of negligence was not merely 20 
per cent as held by the single Judge of 


High Court, In fact the same was indeed. 
100 per cent. F. :A. ©. No, 48 of - 1971, - 


A.L R: 


1 


oN, 


. |subsequent 


1981 


or 23rd August, 1973, when notification 
of corrigendum under Sections 4 and 4 
of the Act was published, According te 
the learned counsel for the. claimants, 
the date for the market value. 
would ‘be 23rd August, 1973 and not -the 
earlier one whereas, according to tha 


State, it would be the earlier date, I 


have gone into this matter and find that 
the earlier date of notification would be 


the date for assessing the market value- 


of the acquired land on the facts and 
circumstances of: this case, The Court 
below has considered this aspect of tha 
matter in paragraph 12 of its award, and 
I entirely agree with the reasons given 
therein for coming to the conclusion 
that the earlier date of notification will 
be the date òn which the market value 
has to be fixed. The corrigendum notifi- 
cation was only to add to the purpose 
of the acquisition and nothing more: and 


even if the subsequent notification is ig- 


nored, the original notification would- be 
a valid notification in the eyes of law 
and, therefore, that has to be treated as 
the date for fixing - the market value’'of 
the land. If the original notification could 
not stand in view of the subsequent noti- 
fication or would have been invalid with- 
out the subsequent notification,. then cér- 
tainly the subsequent: notification would 


lhave held. the field and on that date, the 


compensation had to be awarded. As ‘al- 
ready observed, in the ‘present case, the 
notification was issued by 
way of abundant caution to add to ‘the 
purpose of the acquisition 80 that, later 


on, objection may not be raised if, be- 


sides ‘rest house and staff quarters, the 


office building and - the market were also 
set up. 


7. In order -to fix the market value on 
9th December, 1971, out of the instances 


_produced . by the claimants, the instance. 


Exhibit P-3 cannot be taken notice of as 
lt. is an instance of-sale after. the date 
of notification. The only other relevant 
instance would be Exhibit P-1 which is 
a sale deed dated 8-2-1971 in regard to 
7 Biswas pucca land (1057 square yards) 
out of Khasra' No, 109-A for Rs. 5,200/- 
which comes to Rs. 23 ‘771/- per acre. 
Even the. Court below has. taken this in- 
stance into consideration ‘for . arriving at 
the market value. A look: at, the plan, 
Exhibit R-1, would show that this is 
nearest to the acquired land. As regards 


' the instances, Exhibits P-2: and. : P-7 ~ to 
: P-9, 
‘acquisition and are away from the ac- 
‘quired land and are near the abadi of 


they -are long -before the date of 


Radhey Shyam v.. State. 
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Hassanpur. In the award, the Court be- 
low has wrongly noticed the date of sale 
of Exhibit P-7 as 18-2-1971. A reading of 
the document on record shows that muta-~, 
tion of sale was entered on 12-7-1967 and-. 
was sanctioned on 21-7-1967. Therefore, it 
is an instance of 1967 and not of 1971. 
The position of the State instances ja 
also shown by ‘plan Exhibit R-1 and’ out 
ef those instances, several relate to 
pieces of’ land situate around the abadi 
of Hassanpur. Therefore, they cannot .be 
ignored and would be relevant for ii 
the market value. 


8. The. Court below has accepted in- 
Stance..Fxhibit P-1 .as a good one- and: 
after deing that, imposed a cut -of 50. per 
cent.cn two counts, (1) for smallness of 
the area: sold and (2) that`it had more- 
favourable situation than the acquired 
land. Even if the case is to be decided! 
on the basis of: instance Exhibit P-1 
alone, I do not, think the Court below. 
was justified in imposing a cut of 50 per 
cent because, on the finding recorded by 
it, the acquired land had the potential: 
for being brought in use for commercial 
and residential purposes and, therefore,' 
if plots. had to be carved out, some space 
in-between had to be left for- approach 
to the plots carved out on the back por- 
tion, For this matter, maximum reduc-{ 
tion could be made at one-third and not’ 
50 per cent, As regards the situation, ` 
there is no marked distinction ‘between, 
the acquired land ‘and the land covered’. 
by Exhibit P-1.' Therefore, in this way 
the round sùm after’ imposition | of one- 
third cut would be Rs, 16,000/- -per acre. 


9, If all the instances produced by the 
State and the claimants are taken to- 
gether, I find. that the. compensation 
would not exceed the. amount of Ru- 
pees 16,090/- per acre ‘and, on this basis 
also, it appears’ that’ it would be reason- 
able to award compensation at the rate 
of Rs. 16,000/- per acre and J order. ac 
cordingly. 


‘10. In R. F. A. No. 1732 of 1979, ‘the 
question of compensation for severance is 
aiso ‘involved. '. The;: claimants owned 
Khasra No: 1089 in -which they. had a 
tube-well for. inky iain that small -khasra 
number- as’ also the! remaining land :..on 
the other side of the'‘road. While. Khasra 
No, -1089.:has not. been acquired, most: of 
the land on the other side of the road 
has been acquired with the result’ that, 
dué to this severance, the tubewell has 
become useless because of the acquisi- 
tion. Therefore, pie en i ee 
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JUDGMENT :-- This order: will 


dispose 
of R. F. As, Nos; .1%728, 1729 and 1732 of 


1979. as they arise out of the same- ac- 
quisition proceedings and common award 
given by Additional Distriet J udge, Gur- 
gaon, 


2. The State of Haryana by notiliea- 
tion‘ dated 9th’ December, 1971 acquired 
21 Bighas and 15 Biswas of land in the 
notified are of village ‘Hassanpur, Tahsif 
Palwal, District Gurgaon, ‘for establish- 
ing growers’’ rest house and staff quat- 
ters, The aforesaid notification was Jol- 
lowed by a notification’ under Section 6 
of the Land Acquisition Act, 1894 (here- 
inafter called the Act), By corrigendum 
notification dated 23rd August, 1973, is- 
sued under Sections 4 and 6 of the Act, 
the purpose of the acquisition was ex- 
tended: for office and market besides tha 
originally published purposes, The claim- 
ants filed a claim in regard to land- ai 
the rate’ of. Rs, 40/- per square yard and 
for Hina plantation at the rate of Ru- 
pees 2,000/- per acre besides. claiming 
compensation for the buildings, wells 
etc. and for severance caused dye to the 
acquisition, The Land Acquisition Col- 
Jector, vide award dated.24th January, 
_ 1975, ‘awarded compensation for the land 
at the rate of Rs, 5,480/-..per acre and 
Rs. 4,370/- for the well and kothas. to the 
claimant covered by. R. F. A. No, 1729 
of 1979. The claim of severance was de- 
clined and nothing was awarded for Hina 
plantation. The claimants sought refer- 
ences which came up for consideration 
before the Additional District Judge, 
Gurgaon, who, on the:contest, of the par- 
ties, framed the foliowing issues includ- 
ing the additional issues framed after the 
framing of the original issue m- 

1. What was the market value of tha 
fand acquired on the date of the notifi- 
cation under Section 4 of the Land Aca 
quisition Act, 18947 

/1-A. What is the effect of giving’ area 
‘of Khasra Nos, 1987/2 and 1089/3 under 
Sections 4 and 6 of-the Land Acquisi- 
tion Act’ as’ one Bigha while in the 
‘Award, it is sacar as > Bigha 2 Bis- 
ve Pukhta¥ ek he 

a. Whether idles were ‘Hing ‘ants in 
the land acquired and’ if 80, what wan 
their market. value? 

3. To what amount of Sis aaa 


passag 
fields Compete in. Khasra Nos, 1148" to 
1155? 


Radhey Shyam: v,- State’ 
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4. What is the effect of the corrigen- 
dum ‘issued on 23-8-1973? 


After evidence was Ted, ‘vide award dated 
30-4-1979, the compensation for the land 
was enhanced to Rs, 11,500/- per, acre; 
for Hina plantation compensation was 
‘awarded at the rate of Re; 1/- per square 
yard, no enhancement was made for the 
construction and nothing was awarded 
for severance, Still feeling dissatisfied, 
the claimants have come up in appeal to 
this Court, 

3. - No. poini has been urged before me 
in regard to enhancement of compensa- 
tion for Hina plantation and; therefore, 
the award of the Court below = this 
regard is- maintained, 


4. As regards the EEE for 
construction and wel, which is involved 
iin R F, A. No, 1729. of 1979 onły, the 
claimant has proved from the evidence 
of. Shri B, R. Verma, ex-Overseer, 
‘Faridabad Complex,. who appeared as 
P. W. 4 coupled with the ee ae 
Exhibits P-4 to P-§, prepared by 
‘and his report, Exhibit. P. W, 6/A, that 
the cost of weli and’ the construction 
raised on the acquired iland amounted to 
Re, 8,352.14 instead’ of Rs. .4,490/- allow- 
ed by the Land Acquisition Collector. ] 
have gone through the report, Exhibit 
P. W. 6/A, as well as the plan prepared 
by Shri B. R. Verma, and I find that he 
med gone into every minor detail in as- 

the value of the construction and 








ecordingly, 
the estimate, Exhibit P. W. 6/A, remains 
unchalienged and has to be accepted. 
Therefore, the claimant im R, F. A. No. 
1720 of 1979 would be entitled to the 
of construction and 


a Coming to the market value of the 
acquired land, the claimants have got on 
record several instances which have 
been detailed in para 19 of the award of 
the Court below. As against these, the 
State has produced 14 instances which 
have been detailed im paragraph 17 of 
the award of the Court below, — 


. 6. In order to appreciate the instances, 
it will be useful to first determine whe- 
ther the date of acquisition in this cas@ 
will be considered as 9th of December, 
19%, when originally the notification un- 
der Section 4 of the Act was published 


5 


3 


„1981 ` 


-which resulted in an accident. The owner 
therein, therefore, was held vicariously 
liable for the action of bis mechanic em- 
ployee. No question or issue of his being 
an independent contractor was either 
‘raised or arose from the’ facts. There- 
fore, the observations in the said case 
are wide off the mark so far as the pre- 
sent one is concerned, 


20. In the light of the foregoing dis- - 


cussion, it inevitably follows that the 
owner of a motor vehicle is not vica- 
iously liable for its unauthorised use 
during its custody with an independent 
contractor for. the purpose of repair, etc, 
The answer to the question posed at the 
outset is to be returned in the negative, 


21. In fairness to the learned counsel 
for the respondents, it may be noticed 
that they sought to rely on a number of 
decision, mostly relating to the doctrine 
of master and servant- relationship. Once 
it is held, as it has been done above, 
that Jarnail Singh, respondent, was an 
independent contractor to whom the 
vehicle was entrusted for repairs, then 
it is plain that the judgments relied upon 
would have little and indeed no relev- 
ance, It, therefore, becomes unnecessary 
and indeed wasteful to advert to them 
individually. 


22. To conclude, I would hold with 
respect that the view of the learned sin- 
gle Judge that there was any relation- 
ship of master and servant betwixt the 

appellant and the unauthorised user of 
his vehicle or there was any deemed 
driving of the same in the course of his 
employment, cannot be sustained in law. 
The appeal of the appellant-owner is 
hereby allowed. However, it is made 
clear that inevitably the insurer, the 
Oriental . -Fire and General Insurance 


Company Limited, would obviously be . 


not lable for any compensation and 
Tara ‘Singh and Jarnail Singh, respon- 
dents, would be jointly and severally re- 
sponsible for the compensation awarded 
by the learned single Judge to Mangal 
Singh, respondent, The grant of interest 
at the rate of 4 per cent from the date 
of the award of the Tribunal is also up- 
held. There will be. no order as to costs, 


Appeal allowed. 
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GOKAL CHAND MITAL, J. 
Radhey Shyam, Appellant v, Haryana 
State, Respondent, 
First Appeal No, 1728 of 1979, Oe 
27-5-1980.* 


(A) Land Acquisition Act (1 of 1894), 
S, 23 — Matters to be considered in 
determining compensation — Expert evi- 
dence — Acquisition of land — Value of 
kothas and well in land acquired — Un- 
challenged opinion of ex-Overseer based 
on facts must be accepted, 


Where the ex-Overseer appearing on 
behalf of claimant while assessing the 
value of the kothas and well had gone 
into every minor detail and where his 
opinion was not contradicted by the 
State, either in cross-examination or by 
producing any other evidence, the esti- 
mates by the ex-Overseer remained un- 


canes and had to be accepted. 


(Para 4) 


(B) Land Acquisition Act (1 of 1894), 
S. 23 — Market value — Relevant date 


= Notification acquiring land for rest 


house and staff quarters — Subsequent 
corrigendum notification only extending 


‘purpose of acquisition for office and mar- 


ket, besides original purpose — Date of 
first notification and not the subsequent 
notification would be the date for assess- 
ing market value, (Para 6) 

(C) Land Acquisition Act (1 of 1894), 
Fixation of market value — 
Price obtained by sale of adjacent land 
with similar advantage taken as basis — 
Imposition of a cut of 50% on ground of 
smallness of area sold and on ground 
that acquired land having potential for 
commercial and residential purpose, 
some space had to be left out for ap- 
proach to plots to be carved out on back 
portion — Cut of 50% unsustainable — 
It should be 1/3rd. (Para 8) 


(D) Land Acquisition Act (1 of 1894), 
S. 23 — Damage or loss due to severance 
—~- Severance of land consequent on ac- 
quisition —- Irrigation of land by tube- 
well prior to acquisition — Tube-well 
becoming useless because of severance 
and acquisition -— Claimant is entitled 
to compensation -for severance, (Para 10) 
- M. S. Jain, for Appellant; Bhup Singh, 
Addl. Advocate General, Haryana and 
J. Gupta, for Respondent. l 


*Against order of Hari Ram, Addi. Dist. 
‘Judge, Gurgaon, D/- 30-4-1979. 
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„his: vehicle for repairs to an independent 
contractor and was, therefore, in no way 
responsible for the fault, if any, of the 
latter, ~ 


15. On the aforesaid contention, the 
issue that arises at the very threshold is 
whether Jarnail Singh, respondent, who 
is the proprietor of Behon Workshop at 
Moga, and to whom admittedly the vehi- 
cle was entrusted for repairs, was an 
agent or employee of the owner or mere- 
ly’ an independent contractor, unfettered 
by any control or direction of the appel- 
lant. It appears to me that the answer 
jis plain. Judged by any test, the rela- 
‘tionship betwixt the owner of the truck 
and the proprietor of the workshop, to 
whom it is entrusted for repairs, cannot 
be that of a master and servant. It is 
well settled that an independent con- 
tractor is one who undertakes to produce 
a given result or performs a particular 
work, but in the actual execution of that 
work he is not under the order or con- 
‘rol of the person for whom the work is 
done and he is at liberty to use his own 
discretion and judgment. Applying this 
hase it would appear that the appellant 
jcould not possibly direct and control the 
manner in which the repair was to be 
done of his vehicle, Speaking generally 
also, it does not appear to be possible to 
thold that proprietors of automobile work- 
shops stand in the relationship of master 
and servant in regard to the owners of 
cars or lorries entrusted to them for re- 
pairs. 


16. Once it is held that Jarnail Singh, 
respondent, was an independent con- 
tractor, then it would inevitably follow 
that the appellant cannot be vicariously 
saddled with the responsibility for his 
acts or for the unauthorised use of. the 
vehicle while in his custody by a 
stranger or an employee of the inde- 
pendent contractor. [It is. significant 
that the factual finding herein is that it 
was not the independent contractor who 
at the material time was driving the 
truck but a different person, namely, 
Tara Singh, respondent, who cannot 
even remotely be deemed to have been 
authorised by the owner of the vehicle 
to drive the same, 


17, I am not pious’ of the fact that 
the settled rule that an employer is not 
liable for the negligence of an indepen- 
dent contractor has some well recognis- 
ed exceptions. However, the present case 
of the entrustment ‘of a motor vehicle te 
a workshop owner. cannot possibly be 
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brought within the ambit of any such 
exceptions, The absolute rule of Ryland 
v. Fletcher cannot possibly be attracted 
to the case of an ordinary work-a-day 
chattel like a motor vehicle. Whatever 
may have been the position of the law 
a century earlier, it cannot today be 
held that a motor vehicle is so inherent-' 
ly dangerous and hazardous that even 
its entrustment to another for repairs, 
would attract the absolute rule of li- 
ability at the owner’s own peril. On the' 
other hand, there appears to be ample 


- authority for the view that a motor vehi- 


cle in itself is not a nuisance or a hazar- 
dous chattel so as to attract the doctrine 
of Ryland v. Fletcher, 


18. The view I am inclined to taka 
seems to have the substantial, if not con- 
clusive, support of the Division Bench 
Judgment of. the Madras High Court in 
B. Govindarajulu Chetty v. M. L. A. Go- 
vindaraja Mudaliar, 1966 Acc CJ 153: 
(AIR 1966 Mad 332). Therein, an ex- 
haustive examination of case law on the 
point has been made and it would be 
evidently wasteful to traverse the same 
ground over again. It suffices to notice 
that the learned Judges in B. Govinda- 
rajulu Chetty’s case (supra) had con- 
cluded as follows: 

“From this decision it is absolutely 
clear that in the case of a motor vehicle 
liability can be fastened ‘as against a 
person only on proof that he was neg- 
ligent and that negligence was re- 
sponsible for the accident in question. 
It is impossible to hold that the first re- 
spondent owed any duty or could have 
exercised any control or taken any pre- 
caution about the lorry ance it had been 
entrusted to the workshop of the re- 
pairer. We have no doubt that there is 
no law which throws a duty upon the 
owner to speculate and anticipate that 
some unauthorised person would take 
the lorry out from the garage of the re- 
pairer. It is not one of the necessary 
natural consequences that would be ex- 
pected to arise in the matter of entrust- 
ment of a lorry for repair.” 


19. With respect, the case strenuously 
relied upon by the learned counsel. for 
the respondents and also referred to by 
the learned single Judge in Gopala- 
krishnan Embrandiri’s case (AIR 1967 
Ker 19) (supra) appears to me as plainly 
distinguishable. ‘Therein the vehicle was 
in the custody of the mechanic who ad- 
mittedly was the employee of the owner 
or his agent and whilst in his custody it 
was driven on the road for a test run 


w 
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to the firm finding 
. Singh, respondent, who was driving the 


‘truck had been duly entrusted for 


‘Tara Singh, driver of-the vehicle, 


‘injured claimant, 


‘9, On issue No. 1, the Tribunal came 
-that it was Tara 


truck when the accident took place. With 
regard to issues Nos. 2 and 3, the con- 
clusive finding arrived at was that Man- 
gal Singh was not guilty of any contri- 
butary negligence and that. the accident 
‘was caused due to the rash and negligent 


- driving of the truck by its driver. On 


issues Nos, 4 and 5, it was held that the, 
-re- 
pairs to Behon Workshop at Moga and 
no relationship of master’ and servant 
could be remotely established - betwixt 
-and 
the appellant Devindér Singh Brar.” On 
this score, neither the appellant, Dev- 
inder Singh Brar, nor the insurer, the 
Oriental .Fire and General Insurance 
Company Limited were made Hable ta 
pay any- compensation. Consequently, 
Tara Singh, respondent, alone was held 
liable to pa eae to the tune 
of Rs. 6 000 in 


10. Both spar Singh, repond 
and Tara Singh, re= 
spondent, preferred appeals against the 
judgment of the Tribunal. The learned 
single Judge declined any relief. against 
the Insurance Company on the virtually 
unchallenged ground that the vehicle at 
the time was being driven by Tara 
Singh, who was an unlicensed driver, 
and the insurer was, therefore, not li- 


able. However, it was held that Devinder 
Singh Brar, as owner of the vehicle 


could not escape his liability. because tha 
truck would be deemed to have been 


"` driven- in the course of his employment, 


Consequently, appeal of Mangal 
Singh, respondent-claimant, was allowed 
and further the compensation amoun 


' granted was enhanced to Rs. 19,000, 


against all the persoms jointly and sev= 
erally other tham the insurer who had 
been arrayed as respondents. The appeal 
preferred by Tara Singh respondent, 
was, however, dismissed, 

‘11, Before adverting to the meaning- 
ful legal. question involved in this ap 
peal, the virtually unchallenged findings 


‘of fact deserve some highlighting, Nona 


of the counsel for the parties had even 
remotely assailed the Legs beri of com- 
pensation now assessed by the learned 
single Judge. The concurrent finding of 
fact that at the time of the accident 
Tara Singh, respondent, who admittedly 
did not hold a driving licence, was driv- 
ing the truck negligently, has again no? 
even been remotely assailed. Counsel for 
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the parties were also virtually compel- 
led to concede that there was not an‘ iota 
of evidence of any. authorisation, express 
or implied, given by the owner of the 
vehicle to Tara Singh . for driving. the 
truck, Far from being it so, it is pointed- 
ly noticed that the firm stand of Tara 
Singh, respondent, himself was that he 
was not. driving the truck and indeed 
was incapable of doing so owing to a 
physical . disability, Equally, Jarnail 
Singh, respondent, brother. of Tara 
Singh, was categoric that the latter was 
not driving the truck and he himself was 
at the wheel when the. Aerian took 
place, l 


12. From the above it would be ent 
fest that on the basis of the unchalleng- 
ed and concurrent, finding of fact, the 
appellant, Devinder Singh Brar, had 


never expressly or impliedly authorised 


the driving of his vehicle by Tara Singh 


who admittedly did not even have a driv- 


ing licence, 


13. Once the factual ground has been 
cleared, the legal position remains for 
examination., The learned single Judge 
reversed the findings of the Tribunal on 
the question of the vicarious liability of 
the appellant tersely, in the following 
words :— 


“So far as Shri Devinder Singh. Brar, 
respondent No, 3, is concerned, he can- 
not escape liability on this ground when 
he gave his truck for repairs to Jarnail 
Singh who was running a workshop with 
the assistance of unlicensed workers, If 
any of such workers drove the truck, the 
truck would be deemed to have been 
driven in the course of employment. Re- 
ference In this connection may be made 
to Gopalakrishnan Embrandiri v. Krishna- 
kutty, 1966 Ace CJ 262: (AIR 1967 Ker 
19}. I, therefore, hold that the damages 
could be recovered from Shri Devinder 
Singh Brar, respondent No, 3 and that 
to that extent. the judgment rendered by 
the learned Tribunal is set aside”, 


14, Mr. G, R. Majithia, learned coun- 
sei for the appellant-owner, has respect- 
fully assailed the aforesaid view on the 
ground that herein no question of any 
relationship of master. and servant be- 


. twist the appellant and Tara Singh 


arises, As. a natural corollary, therefore, 
it was argued that no issue of any actual 
or deemed driving of the vehicle in the 
course of employment of. the appellant . 
would be attracted, The core of the sub- 
mission on behalf of the appellant is 
that the appellant-owner had entrusted 
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the. owners own peril AIR 1968 Mad 
332, Rel. on, F. A. O. No. 361 of 1971, 
D/- 9-9-1977 (Punj & Har), Reversed. . 

l (Para 17) 


Cases Referred.: Chronological Paras 


AIR 1967 Ker 19:1966 Acc CJ 262. 13, 19. 


AIR 1966 Mad 332 : 1966 Ace CJ 153 18 


G. R. Mijithia, for Appellant; Man- 
mohan Singh (for No. 1), V..P. Gandhi 
(for No. 6) and Maharaj Bakhsh Singh 
(for No, 2), for Respondents. 


S. S. SANDHAWALIA, C. J.:— Whe- 
ther the vicarious liability of the owner 
of a motor vehicle can be extended te 
cover even its . unauthorised use by a 
stranger during the vehicle’s entrust- 
ment to a workshop for repairs is the 
meaningful question which arises for 


determination in this appeal under CL X - 


of the Letters Patent. 


2, On February 23, 1968, at about 
mid-day Mangal Singh, injured respon- 
dent, whilst going on his bicycle, with- 
in the town of Moga, collided with truck 
No. PNF 8078 and suffered serious inju- 
ries on his person. He was immediately 
removed to the Civil Hospital, Moga, 
where the médical witness found that 
apart from other injuries, the whole of 
the outer side of the right leg and the 
right thigh were abraded and contused 
and bones of the right thigh and right 
ankle were fractured. A case was also 
registered against the driver of the vehi- 
cle at police station, Moga. Mangal Singh 
was later removed to the Post Graduate 
Institute at Chandigarh for better treat- 
ment for the compound fracture of the 
lower and right femur and compound 
fracture of right medial malleolus. , He 
was discharged from the hospital par- 
tially cured, 


3, Mangal Singh, respondent, prefer- 
red an application for compensation for 
a sum of Rs. 60,000/- for injuries and 
loss of his earnings due to the disability 
caused thereby. 


4. In contesting the claim ‘application, 
the appellant, Devinder Singh Brar, 
pleaded that he had completely entrust- 
ed his truck for repairs to the Behon 
Workshop at Moga, which apparently 
was the proprietary concern of Jarnail 
Singh, respondent. It was his express 
stand that he had never authorised’ its 
driving on the road either by the said 
Jarnail Singh or anyone of his employ- 
ees, ‘He further took up the plea that 
the truck at the time of the accident 
was being driven at a low speed and in 
any case the accident was caused by the 
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contributory negligence of Mangal we 
respondent, who suddenly swerved 
bicycle towards one side, 


5. The Oriental Fire and General In- 
Surance Company Limited, with which 
the truck was insured, also raised the 
same pleas which were taken by the ap- 
pellant who is the owner of the truck. 
They further contested the amount of 
claim as being exaggerated and conjece 
tural, 

6. Tara Singh, respondent, brother of 
Jarnail Singh, respondent, in. his written 
statement, denied that he was driving 
fhe truck at the time of the accident and 
in support of his stand he further plead- 


-€d that on the day in question because 


of the inflammation of his foot he was 
under the treatment of Dr. Sham Lal 
Nayyar. 


7. The positive stand taken By Jarnail ~ 
Singh was that he was driving the truck 
at a normal speed on the G. T, Road in 
Moga and was coming from Jagroan, 
Mangal Singh, respondent, who was com- 
ing from the opposite side, took a quick 
and sudden turn towards the left when 
the truck approached and despite. his 
best attempts to avoid a collision the 
rear left wheel of the truck struck the 
bicycle of Mangal Singh who fell down. 
He pleaded that he immediately stopped 
the truck and removed Mangal Singh to 
the Civil Hospital in another truck. He 
reiterated his brother Tara Singh’s stand 
that on the day of the accident the lat- 
ter was under the treatment of Dr, Sham 
Lal Nayyar. 

8. On the aforesaid pleadings, the fol- 
lowing issues were struck by the Tribu- 
nal :-— 

L Whether at the time of this accident 
truck No, P.N.F. 8078 was being driven 
— (a) by Tara Singh /(b) by Jarnail 
Singh? 

2. Whether Mangal Singh sustained m=- 
juries due to negligent driving of tha 
truck? 

3. Whether the injuries were caused to 
Mangal Singh by his own contributory 
negligence and what: is its effect? 


4, Whether there was suspension of the 
operation of the insurance policy at the 


time when this accident involving inju- 


ries to -Mangal Singh’ occurred? 
what is its effect? 

5. In case issue No. 2 is proved in 
favour of the petitioner, to what amount 
of compensation he is entitled and from 
whom? 

6, Relief, 


Tf so, 


k 


plaintiff, 
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granting relief, not provided for in the 
Code of Civil Procedure. 
this regard was made to Naurang Singh 
v. Teja Singh, (1976) 78 Pun LR 96, 
wherein execution of a decree for pos- 
session was stayed by the Court under 
Order 41, Rule 5 (3), Civil P. C., but un- 
der Section 151, the judgment-debtor 
was directed to furnish the security for 
mesne profits a thing which was beyond 
the scope of the suit. In order to fur- 
ther show that the imposition of condi- 
tions on the defendant at this stage was 
necessary in the interest of justice, 
Tearned counsel for the plaintiff express- 
ed doubts as to the soundness of the 
financial position of the defendant, inas- 
much as the cheques given by him ‘to 
discharge. his liability of payment of 
rent, before the filing of the suit, were 
dishonoured. Finding merit in the con- 
tentions of the learned counsel for the 
I direct that the stay of the 

ecution proceedings, as ordered by the 
lower Court, shall be on the following 
conditions :— 


(1) The defendant to deposit the en- 
fire arrears of rent amounting to Ru- 
pees 21,000/- on or before 15th Septem- 
ber, 1980 in the Executing Court; 


(2) The defendant to further deposit in 
Court rent at the rate of Rs. 1,750/- per 
month for the period from ist October, 
1979 to 30th September, 1980, on or be- 
fore 15th September, 1980. 

(3) During the pendency of the pro- 
ceedings under Order 9, Rule 13, Civil 
P. C., the defendant shall regularly de- 
posit the rent in Court in the first week 
of every month, for example, for the 
month of October, 1980, he shall deposit 
the same on or before 7th October, 1980. 


6. The revision petition is allowed ac- 
cordingly and the impugned order is set 
aside with costs. 


7. Before parting with this judgment, 
it may be clarified that the conditions 
above said shall operate till the conclu- 
Sion of the proceedings under Order 9, 
Rule 13, Civil P. C. In case the same 
conclude in favour of the defendant, it 
shall be open to the lower Court to de- 
cide the question as to the imposition of 
conditions in accordance with law. 


Petition allowed, 
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S. 5. SANDHAWALITA, C. J. 
AND S. S. KANG, J. 


Devinder Singh, Appellant v. Mangal 
Singh and others, Respondents. 


Letters Patent Appeal No. 379 of 1977 
with cross objection No, 1 of 1978, D/- 
7-8-1980.* 


(A) Motor Vehicles Act (4 of 1939), 
S. 110-B — Vicarious liability —- Owner 
entrusting his motor vehicle to workshop 
for repairs —— Proprietor of workshop 
is an independent contractor and not his 
agent or employee —- Owner is not liable 
for accident caused by workshop pro- 
prietor. F. A. O. No. 361 of 1971, D/- 
9-9-1977 (Punj & Har), Reversed. 


The relationship betwixt the owner of 
the vehicle and the proprietor of the 
automobile workshop where a vehicle is 
entrusted for repairs, cannot be that. of 
a master and servant. It is well settled 
that an independent contractor is one 
who undertakes to produce a given re- 
sult or performs a particular work, but 
in the actual execution of that work he 
is not under the order or control of the 
person for whom the work is done and 
he is at liberty to use his own discre- 
tion and judgment, Therefore, the owner 
of the vehicle is not liable for the acci- 
dent caused by the proprietor of the 
workshop, F. A, O. No. 361 of 1971, D/- 
9-9-1977 (Punj & Har), Reversed. AIR 
1966 Mad 332, Rel. on. AIR 1967 Ker 19, 
Distinguished, (Paras 15, 20) 


(B) Tort — Negligence — Vicarious li- 
ability — Dangerous and hazardous 
things — Rule of absolute liability not 
applicable to owner of motor vehicla — 
Vehicle entrusted to workshop for re- 
pairs — Accident by workshop proprietor 
— Owner of vehicle not liable, F. A. O. 
No. 361 of 1971, D/- 9-9-1977 (Punj & 
Har), Reversed, 


The absolute rule of Ryland v. Flet- 
cher cannot possibly be attracted to the 
case of an ordinary work-~a-day chattel 
like a motor vehicle: Whatever may 
have been the position of the law a cen- 
tury earlier, it cannot today be held 
that a motor vehicle is so inherently 
dangerous and hazardous that even its 
entrustment to another for repairs would 
attract the absolute rule of liability at at 


*Against judgment of M. R. Sharma, = 
in F. A. O. No, 361 of 1971, D/- 9-9- 
1977. 
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As is‘clear from the terms of Order 9, 
Rule 13, the question of imposition of 
terms as to costs etc, will arise when the 
Court makes an order setting aside the 
ex parte decree. Numerous rulings sup- 
porting this view have been cited before 
me. Relying on the terms of the above 
said provisions, it has been held that the 
conditions envisaged therein cannot 
be imposed before setting aside the ex 
parte decree, There is no quarrel with 
this proposition.’ 

3. Learned counsel for the plaintiff- 
petitioner, however, pointed out that the 
lower Court ignored the fact that the 
imposition of conditions was being 
sought in the execution proceedings 
taken out by the plaintiff thus it failed 
to exercise jurisdiction vested in it. The. 
Court allowed the request of the defen- 
dant in his application under Section 151, 
Civil P. C., that pending the decision of 
his application under Order 9, Rule 13, 
Civil P. C., the execution proceedings be 
stayed, It is in this situation that the 
plaintiff claimed that the stay of execu- 
tion of the decree should be on certain 
terms. If in the exercise of its inherent 
powers, the lower Court stayed the exe- 
cution of the ex parte decree, argued the 
learned counsel, one fails to see what 
prevented it from imposing conditions in 
the exercise of the said power. It was 
further urged that after setting aside 
the ex parte decree, conditions can be 
imposed under Order 9, Rule 13, Civil 
P. C., but it was not understandable how 
the same can be denied during the sub- 
sistence of the decree, Instances are not 
wanting where the Civil P.. C. provides 
for relief before judgment, for example, 
attachment of property and appointment 
of receiver. Moreover, analogy was 
drawn from the legislation governing the 
relationship of landlord and tenant 
wherein on the very first hearing the 
tenant is under an obligation to deposit 
the arrears of rent, failing which he 
suffers eviction, Learned counsel for the 
defendant was unable to show that the 
provisions of Order 9, Rule 13, Civil 
P. C., could operate as a bar to the 
claim of the plaintiff regarding imposi- 
tion of conditions, All the same, he con- 
tended that the lower Court having not 
exercised jurisdiction in this regard, the 
case be remanded. . Lengthy arguments 
have been addressed before me by the 
learned counsel for the parties on al 
the aspects of the case, That being so, 
I decline to accept the contention of the 
learned counsel for the defendant, 


J. K. Choudhury v, Ashis Banerji 


ALR. 


4, Coming now to the imposition of 
conditions, learned counsel for the plain- 
tiff-petitioner urged that prima facie the 
defendant was adopting dilatory tactics, 
Support was sought from the abovemen- 
tioned facts that on the first date of hear- 
ing, the defendant, despite service ol 
notice of the suit, did not put in appear- 
ance. The trial Court fixed 17th Decem- 
ber, 1979, for recording ex parte evi- 
dence. In the meantime, on 13th Decem-~ 
ber, 1979, the defendant put in an appli+ 
cation under Order 9, Rule 13; Civil P. C. 
on the ground of illness for setting aside 
ex parte proceedings. His request was 
conceded to and 7th January, 1980, was 
fixed for his written statement, but he 
again absented himself For ex parte 
proceedings, the case was adjourned te 
15th January, 1980, and on that date ex 
parte decree was passed in accordance 
with law, It was long thereafter, ie, be- 
yond the period of limitation, that the. 
defendant applied under Order 9, R. 13, 
Civil P. C., for setting aside the ex parte. 
decree and also got the execution there- 
of ‘stayed. I may mention here that. the 
narration of these facts has nothing to 
do with the merits of the defendant’s 
case in getting the ex parte decree set 
aside. It need hardly be said that the 
Court would decide this matter after 
giving reasonable opportunities to both 
the parties and the question whether the 
defendant was prevented by a sufficient 
cause from appearing in Court, is yet to- 
be decided, 


®. All the same, learned counsel for 
the plaintiff contended that firstly the 
defendant’s application under Order 9, 
Rule 13, Civil P. C., is to be decided, 
This by itself is likely to take quite 
long. In case the decision be in favour 
of the defendant, the Court will proceed 
with the suit, wherein not even the 
written statement has been filed so far. 
In the nature of things, it appears to bé 
a long-drawn litigation between the 
plaintiff-landlord and the’ defendant, who 
is said to be his tenant. Just before the 
filing of the suit on 3rd October, 1979, 
an amount of Rs, 21,000/- had accrued 
as arrears of rent. Thereafter, not a 
penny so far has been paid by the de- 
fendant to the plaintiff. The slow pace 
at which this litigation is going on, the 
plaintiff’s interest will be completely 
ruined and he is already suffering an ir- 
reparable loss. In order to avoid such a 
situation, urged the learned counsel, the 
Court in the exercise of its inherent 
jurisdiction even goes to the extent of 


_ revision petition 


1981. 


AIR 1981 PUNJAB AND HARYANA §i 
© §, C. MITAL, J. 


J. K. Chowdhury, Petitioner V. Ashia 


Banerji, Respondent, - 


‘Civil Revn. No, 979 of 1980, Dh. reis- 
1980.* 


- Civil P, C. (5 of 1908), Section 151,” 
o. 9 R. 13 — Ex parte deeree — Execu- 
tion — Application for setting aside 


_ decree — Another application for stay of: 


proceedings— Stay could be granted on 
conditions 
plication, 


Execution proceedings in respect of an 
ex ‘parte decree was initiated by a de- 
cree-holder, Thereafter the judgment- 
debtor made two applications, one under 
O. 9, R. 13 for setting aside the ex parte: 
decree and the other urider Section 151,. 
for stay of the’ execution proceedings. 
Application made under Section 151 was) 
- allowed and the execution proceedings `. 
were. unconditionally stayed. ` A request 
‘to impose certain condition by invoking. 
inherent powers made by the decree-' 
holder was refused by the lower Court. 

Held, that the court while -. granting 
stay should impose conditions if it was 
necessary in the interest of justice. 


(Para 5). 
Cases Referred : Chronological Paras 
(1976) 78 Pun LR 96: 5 


D. N. Awasthy Sr. Advocate, for Peti- 
tioner; V. K. Jhanji, for Respondent. 

ORDER :—. Facts giving rise to this 
under Section 115, 
Civil P. C., are that the 
tioner, gave. the house- in. question on ` 
lease to the defendant at a monthly 
rent of. Rs. 1750/- from 16th September, 
1977. and for a period-of eleven. months. 
A lease deed was accordingly. executed. 
After 15th August, 1978, the defendant 
stopped payment of rent, The cheques 
issued by him . bounced once or twice. 


The plaintiff ‘then served notice on the. 


defendant . calling: upon him to vacate 
the house: within three months. Upon 
the. failure of .the defendant to vacate 
the house, the plaintiff instituted a suit 
on 3rd/4th October, 1979,.. claiming pos- 
session of the house and Rs, 21,000/- as 

arrears of rent. The defendant, thosh 
served, did:not put, in appearance in the 
Court of the „Senior Sub-Judge Gurgaon, 
on 3rd December, 1979. Hence,.the case 


*Against order of M. S. Saini, os Sub!: Jy 
Gurgaon, D/- 17-3-198N. 
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was adjourned to the following .17th for 
recording ex parte evidence: In the. 
meantime, the defendant on 13th Decem-'’ 
ber, 1979, put in an application under” 
Order 9, Rule.13 read with Section 151, 
Civil P. C., for setting aside the. 
order of ex parte ` proceedings against 
him on the ground that he had fallen ill 
on 2nd December, 1979, and that: he reż: 
covered on the: following 10th The 
Court set aside the ex parte. proceedings 
against him and fixed 7th January, 1980. 
to enable the defendant to file written 
statement. On 7th January, 1980, again 
the defendant absented - himself The ' 
Court. then adjourned the proceedings to` 
15th January, 1980, for ex parte evi- 
dence. After ‘recording the same, the. 
Court on 15th January, 1980, ordered ‘the ` 
defendant to put the plaintiff in posses- 
sion of the house and ‘to pay Rs. 21,000/- 
as arrears of rent and Rs, 6942.75 as. 
costs. On 13th February, 1980, _ the 
` plaintiff took out execution’ proce 

During the pendency thereof, the defen- 
dant filed . application under Order 9, 
Rule 13 read with Section 151, Civil P. Co 
for setting aside the ‘ex parte decree. The 
said application was accompanied by an 
application under Section 5 of the Limi- 
tation Act for condoning the delay there 
of. Another application under Sec. 151, 
Civil P. C, for the stay :of the execution 
of the ex parte deeree was made, The 
Court stayed the execution. proceedings ` 
unconditionally, despite the plaintiff's 
request for the imposition thereof. 


2. The facts. detailed above would 
show that before the Senior Sub Judge,- 
¥wo matters were pressed by the defen- 
dant: (1) Application under Order 9, 
Rule 13, Civil P. C. accompanied ‘by . an 
application under Section 5 of the Limi- 
fation Act, for setting aside the ex parte” 
decreé passed on’ 15th January, 1980, and 
(2) Application- under Section 151, Civil 
P. C.- for staying the execution of the 
said ex parte decree. It need hardly be 
said that these are two distinct matters.. 
So far as Order 9, Rule 13, Civil P. C, is 
concerned, the relevant part reads :— 


“In any case in which a decree is pass- 
ed ex parte against a defendant, he may 
apply- to. the Court by which , the- 
decree was passed for. an order to set 
w asde osae the Court shall make. 
an order setting aside the decree as. 
against him upon such terms as to costs, 
payment inte ‘Court or , otherwise as it, 


' thinks fit, and shall - et a diy iar 


proceeding with the suit.” 
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relevant time he was the Director of the 
‘Punjab Tractors Lid, S. A. S. Nagar, 
which is the State Corporation financed 
by the State exchequer. The respondent, 
. thus, held an office of profit.. On tha 
other hand his learned counsel referred 
to the provisions of Section 10 of the Re- 
‘presentation ‘of the People Act. provid- 
ing for the disqualifications for office un= 
der Government or Company or Corpo- 
ration, A plain reading of the section 
shows that it is the Managing Agent, 
Manager or Secretary of amy such Com- 
pany or Corporation, who stands dis- 
qualified from contesting election. Im 
this view of the matter- learned counsel 
for the petitioner frankly conceded. and 
declined to press this ground of dis- 
qualification in support of the election 
petition. 


18. For deciding the né€xt objection 
raised by the learned counsel for the re- 
spondent, para 11 of the election petition 
has to be reproduced.. The averments 
made therein are as under:— ` 


“That the respondent was set up as a 
candidate by a Seven-Member Commit- 
` tee constituted by the Akal Takhat (the 
religious temple of the Sikhs). The juris- 
diction of the authority of the Shiromani 
Akali Dal (political party) had already 
been annihilated by the Akal Takhat 
under the hukumnama and decree issued 
by the Jathedar of the Akal Takhat 


Sadhu Singh Bhaura. Instead of Shiro- . 


mani Akali Dal, a so-called Seven-Mem- 
ber Committee under the Chairmanship 
of Sh, Ajit Singh Sarhadi was set up in 
compliance with the directions and dic- 
tates of the religious temple ({Akat 
Takhat). Further Hukumnama was issu- 
ed to the Sikhs in particular to vote in 
favour of the candidates set up by such 
Seven-Member Committee and the voters, 
therefore, had to vote under the fear of 
the spiritual displeasure of the Gurus of 


the Sikhs. Such an issuance of the. 


Hukumnama from the temple amounted 
to an interference in the free and fair 
exercise of the right of franchise by: the 
electorate. Jt amounted to a disqualifica- 
tion incurred by the respondent who. has 
been the beneficiary of the mantle of the 
religious restrain.” 


19.. The contention of ‘the learned 
counsel for the respondent, that as al- 
leged in para reproduced above, the Akai 
Takhat constituted a Seven-Member 
Committee, which in turn selected the 
respondent as a candidate, appears to 
have merit, The Hukumnama was alleg- 
edly issued by the Akal Takhat to the 
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‘Sikhs, in particular, to vote in favour of 


the candidate set up by the above said 
committee, Neither the Hukumnama nor 
its contenis, argued the learned counsel 
for the respondent, have been produced. 


‘In other words a ‘very material fact lack- 
ing is.:the consequence of the disobedi- 
‘ence or non-compliance with the Hukum- 


nama, It is the petitioner’s own infer- 
ence- that ‘the voters”, therefore, had to 
vote under the tear of the spiritual dis- 
pleasure of the “Gurus”, Learned coun- 
sel for the petitioner was unable to meet 
these contentions of the learned counsel 
for the respondent. Instead, he empha- 
gised that the issuance of Hukumnama 
“amounted to an interference in the free 
and fair exercise of the right of fran- 
chise by the electorate.” Without know- 
ing the contents of the Hukumnama this 
inference cannot be deduced. Now the 
other important aspect of the matter is 


that an appeal by a candidate or his _ 


agent on the ground of his religion for 
the furtherance of the prospects of the 
election of the candidate has been laid 
down as a corrupt practice by sub-sec- 
tion (8) of Section 133 of the Represen- 
tation of the People Act, Learned coun- 
sel for the respondent illustrated by ar- 
guing that the respondent who is a Sikh, 


‘could be said to have committed this 


corrupt practice if he or his agent had 
made any appeal on the ground of his 
religion to the Sikhs that he (respon- 
dent) being a Sikh, the Sikhs should vote 
for him. But such is not obviously the 
petitioner’s case. Since the petitioner’s 
allegations in para 11 do not satisfy the 
essential ingredients of Section 123 (3) of 
the Act, the question whether the 
Hukumnama was issued by an agent of 
the respondent. need not be gone into, 


20. In view of the- discussion above, 
paragraphs 4, 5, 6, 10 and 11 of the elec- 
tion petition are struck off and issue 
No, 3 is decided accordingly. 


21. As a resntt of my declaion on 
issues Nos, 1 and 2, this election petition 
is hereby dismissed. The parties are, 
however, left to bear their own costs. 


_ Order made ee 


1981 


der :— 


“This was done for the same purpose 
at the instance and direction of the re- 
spondent to be used as bribe money for 
promoting of the election prospects of 
the respondent. The State machinery has 
been worked up for the same sinister 
purpose to keep the election prospects 
of the respondent in view. As stated 
above, the Speaker was the only surviv- 
ing remnant of the erstwhile State Gov- 
ernment run by the Akalis, * * * * * *,” 
The other material facts stated in para 9 
of the election petition to: support the 
charge of bribery, are that the respon- 
dent distributed large amount of funds 
amongst local temples and other public 
bodies to ensure the success in his elec- 
tion. In village Teor Rs, 5000/- were 
given to a temple through Hari Nandan 
on 30th of May, 1980. In village Behlal- 
pur Rs. 3000/- were ‘handed over to Hari 
Singh Panch on the said date. Rs, 3,000/- 
_ were given to Nagar Sudhar Sabha . of 
village Paorali on 30th May, 1980 
through Labh Singh Pardhan of the 
Sabha. In village Naggal Rs. 3000/- were 
paid to a Mandir through Sarup on the 
said date ie. just a day before the poll 
Then in para 9, the averment made is :—~ 


“These spendings, mentioned above, 
amount to giving of bribery to the voters 
and as such a corrput practice commit- 
ted by the respondent to get elected in 
all events.” 


12A. The question whether the giv- 
ing of amounts from the discretionary 
grant by Minister, near about the elec- 
tion, amounts to a corrupt practice, viz., 
bribery or not, was considered by their 


lordships of the Supreme Court at length | 


in Ghasi Ram v, Dal Singh, AIR 1968 
SC 1191, and Mrs. Om Prabha Jain v. 
Abnash Chand, AIR 1968 SC 1083. Head 
Note ‘B’ of the latter authority reads :— 

“A Minister in the discharge of his 
duties may be required to do some acts 
of administration including the granting 
of money for the uplift of certain com- 
munities and this action of the Minister 
is not to be construed against him un- 
less it can be established that there was 
a bargain with the voters for getting 
their assistance at the election. 

Held in the circumstances the action 
of the Minister, the returned candidate, 
could not be construed against him.” 

13. I have perused the original elec- 
tion petitions of both the above cited 
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Randhir Singh v. 


graph 8 of the election petition as un- 
gain with the voters 
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cases and I find that allegations of bar- 
for getting their 
votes can be easily construed therefrom, 
but in the case in hand this essential 
ingredient is manifestly lacking. In the 
absence of this material fact the charge 
of bribery against the respondent must 
collapse. In Udhav Singh’s case (AIR 
1976 SC 744) (supra) their Lordships 
have further laid down that failure to 
plead a single material fact leads tò in- 
complete cause of action and incomplete 
allegations of a charge are liable to be 
struck off under Order 6, Rule 16, Code 
of Civil Procedure, 


14. Faced with this situation, learned 
counsel for the petitioner contended that 
all the same the pleadings in paras 6, 
7 and 8 of the election petition would 
still survive. Therein, the allegations, as 
pointed out already, are that the Deputy 
Commissioner, Ropar and the Develop- 
ment Commissioner, Punjab, at the be- 
hest of the respondent distributed - ‘grants 
in the villages of the Majri block in the 
constituency of the respondent, This con- 
stitutes a corrupt practice, as provided 


in sub-section (7) of Section 123 of the ' 


‘Representation of the People Act inas- 


much as the respondent obtained the as- 
sistance of the said officers for the fur- 
therence of the prospects of his election. 


15. On the other hand learned coun- 
sel for the respondent contended that in 
para 6 of the election petition it has not 
been stated that the Deputy Commis- 
sioner’s assistance was obtained for the 
furtherance of the prospects of the elec- 
tion of: the respondent, This material 
fact being lacking, para 6 of the elec- 
tion petition cannot survive. 

16, As regards paras 7 and 8 of the 
election petition, learned counsel for the 
respondent pointed out that proviso to 
Sub-section (7) of Section 123 of the Act 
lays down that where any Government 
servant does anything in discharge of his 
official duty, in relation to, any candi- 
date, the act or anything done by him 
shall not be deemed to be assistance for 
the furtherance of the prospects of the 
candidate’s election. Nevertheless, learn- 
ed counsel for the respondent was un- 
able to spell out from the averments 
made in paragraphs 7 and 8 of the elec- 
tion petition that the application of the 
proviso was attracted. 


17. Adverting now to para 19 of the 
election petition, the disqualification at- 
tributed to the respondent is that at. the 
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8, The learned counsel -for the peti- 
tioner having conceded that the docu- 
ments EP/1 to, EP/4 were the integral 
part of the averments made in the elec- 
tion petition, the petitioner was required 
to annex them with the election petition. 
{t follows, therefore, that copies thereof 
should have been likewise annexed with 
the copy of the election petition served 
on the respondent. Then and then alone 
it could be said that a complete election 
petition has been filed, It is thus mani- 
fest that the petitioner erred in adopt- 
ing Form ‘B’ for these documents, That 
being so, the petitioner cannot escape the 
consequences of the defect in presenta- 
tion of the election petition. In the re- 
sult issues: Nos. 1 and 2 are decided 
against the petitioner and the election 
petition has to. be dismissed. 

ISSUE NO. 3. . 


9, For deciding issue No. 3, it is now 
well settled that the word ‘material’ 
shows that facts necessary to formulate a 
complete cause of action must be stated. 
The fact -which constitutes the corrupt 
practice must be stated and the fact 
must be correlated to one of the heads 
of corrupt practices. Omission of a sin- 
gle material fact leads to an incomplete 
cause of action and the statement of 
claim becomes bad. An election petition 
without material facts relating to cor- 
rupt practice is no election petition at 
all vide S. N. Balakrishna v, George 
Fernandez, AIR 1969 SC 1201. Another 
authority in point is Udhav Singh v. 
Madhav Rao Scindia, (1977) 1 SCC 511: 
(AIR 1976 SC 744) wherein their Lord- 
ships laid down :— 
' “All the primary facts which must be 
proved at the trial by a party to estab- 
lish the existence of a cause of action or 
his defence, are “material facts”, In the 
context of a charge of corrupt practice, 
“material facts” would mean all the 
basic facts constituting the ingredients of 
the particular corrupt practice alleged. 

which the petitioner is bound to substan- 
tiate before’ he can succeed on that 
charge............ All these facts which are 
essential to clothe the petitioner with 
`a complete cause of action are “material 
facts” which must be pleaded and fail- 
ure to plead even a single material fact 
amounts to disobdience of the mandate 
of Section 83 (1) (a) of the Representa- 
tion of. the People Act.” 


10, Learned counsel for the petitioner 


contended that the averments made in- 


the election petition bear out a charge of 
‘ bribery, defined as under, in Section 123 
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(1) (A) (b) (ii) of the Representation of 
the People Act :— 
-“(1) ‘Bribery’, that is to say 1 

(A) Any gift, offer or promise by a 
candidate or his agent or by any other 
person with the consent of a candidate. 
or his election agent of any gratification, 
to any. person whomsoever, with the ob- 
ject, directly or indirectly oe inducing : — 

(a) j 

(b) an elector to vote or oe from 
voting at an election, or ag a reward 

(i) > s +. + 

(ii) an elector for oe voted or re- 
frained from voting;” 


11. Particular reference was then 


. made to averments in para 4 of the el- 


ection petition, which reads — 


“That the respondent in the capacity 
of the Speaker had a large amount of 


funds to be utilised at his personal dis- 


cretion, When the office of the speaker 
continued, there was a great scope for 
utilisation of the discretionary funds at 
the hands of the respondent to direct 
those funds.in order to promote and bet- 
ter his election prospects in the ensuing 
€lections. This in fact he did liberally 
and, distributed these funds out of pro- 
portion in his own constituency Morinda 
where one part of it constituted Majri 
block. This spending of State funds by 
and at the behest of the Speaker (re- 
spondent) in order to promote his elec- 
tion prospects to the disadvantage of 
his rival candidates amounts to a cor- 
rupt practice being bribery given in the 
exercise of abuse of discretion in his 
own constituency.” 

12. It is further averred in the elec- 
tion petition that during and just be- 
fore the election in question the amount 
sanctioned by the respondent from his 
discretionary grant for 24 villages of 
Majri Block in his constituency, runs 
into lacs and lacs of rupees, Besides in 
May 1980, at the behest of the respon- 
dent, Shri Surjinder Singh, Deputy Com- 
missioner, Ropar, distributed an amount 
of Rs. 98,304/- to 18 villages in the above 
said block. It is also alleged in the elec- 
tion petition that the Deputy Commis- 
sioner Ropar, acting under the instruc- 
tions of the respondent directed distribu- 
tion of funds to the villages of the said 
block in February, 1980, even from the 
funds of the Development and Panchayat 
Minister. Then in March, 1980, the Dev- 
elopment Commissioner, Punjab, 
tioned Rs.. 2 lacs for two villages of 


, Majri block, It is further stated in para- 


sanc- . 
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4. In support of the objection that the. 
election petition has not been properly 
presented, learned. counsel for the re 
spondent argued that along with the 


copy of the election petition the copies: 


of Annexures: Ep/1 to Ep/4 were not 


served. on the respondent. Sub-sec; (3) 


of Section 81 of the Act provides that. 
“every. election petition shall ‘be accom- 
panied by as many copies thereof as 
there are respondents mentioned in the 
petition, and every such copy shall be 
attested by the petitioner under his own 
signature to be a true copy of the peti- 
tion”, The sub-section (1) of S. 86 of the 
Act says that the High Court shall dis- 
miss the election petition which does 
not comply .with. the provisions 2 Sec- 
tion 81.of the Act. 


-5, The question whether copy of the 


election petition. includes: copies of An- 


nexures: also, came up. for -consideration 
in Panna v. Mukhtiar Singh, AIR 1972 
Punj & Har 451. It was laid down 
that the object of providing a complete 


copy of the petition is to place the entire 


relevant material in respect of the peti- 
tion in the hands of the - respondent as 
is, available before the Court so that he 
may more effectively answer thereto. An 
election petition filed without complete 
copies .as required by Section 81 (3) 
would -itself not be complete petition, 
and ‘would, therefore, be hit by Sec- 
tion 86 of the Act. In such a case the 
Court. has no discretion in. the. matter 
and cannot . condone the --default, and 
must. dismiss the petition, 


6. Contention of the learned ee 
‘the respondent that ' Annexures 


for 
7 \Ep/1 to Ep/4 containing better particulars 
5 inte- 
it 


may be noted that the Footer tml adop- 
ted by the petitioner in this case is that 
he. did. not actually annex the documents 


Ep/1 to Ep/4 with. the election petition. 
Instead, he mentioned these documents 


in the list in Form ‘B’. framed by this’ 


Court along with the Election Rule No, 12 
vide Rules and Orders of. the Punjab and 
Haryana High Court, . Volume V, Chap- 
ter :4-GG. Form ‘B’ relates to documenta 
fn possession or power of the petitioner, 
on which he relies in support of his peti- 
tion. Besides, the petitioner put the 
documents Ep/ 1 to Ep/4 with the copies 
thereof in a separate envelope, It may 


power it is”. 
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be clarified here that the copies. of the 
documents Ep/i to Ep/4: were not tagged 
with the copy of the election petition 
which was served on the respondent, In 
these circumstances, urged the learned 
counsel for the petitioner that it was. for 
the . Registry of this Court to tag the. 
copies of the said’ documents. with the. 
copy of the election. ‘petition and serve 
them on the respondent,’ For. determining 
the soundness: of this contention the 
following: headnote of Smt. Sahodrabai 
Rai v. Ram Singh Tharwar, AIR 1968 
SC 1079, may be reproduced: wuh ad-- 
vantage :-— 

- “Under the EE of the. 
People Act, details of corrupt practice 
or averments too compendious for being . 
included in the election petition may be 
set out in the “schedules or annexures 
to the election petition. The law requires 


that even though they are outside the 


election . petition, they must be signed 
and: verified but such annexures or sche- 
dules are then treated as integrated with 
the election petition and copies of them 
must be served on.the respondents if the 
requirement regarding service of the 
election petition is. to be wholly complied 
with, But this does not apply to docu- 
ments which are merely evidence in the 
case but which for reasons of clarity and 
to lend force to the petition are not kept 
back but: produced or filed with the 
election petition. They are in no sense 


an integral part of the averments of the 


petition but are only evidence ‘of those 
averments and in: proof thereof”... 


7. Accordingly, now it deserves men- 
tion that Rule 12 of the Election Rules 
of this Court classifies the documents in 
three heads :— 


- “12 (b) Schedules or annexures to the 
petition referred to in the body of the 
petition :—~ | 

Such schedules or annexures shall also 
be signed by the petitioner and verified 
in the same manner as the petition. 

(c) The documents in the possession 
or power of the petitioner, on which he 
relies in support of his petition, together 
with a list thereof in Form ‘B’ appended 
to these Rules, ` 

(ec) A list of any other documents on 
which the petitioner relies in support of 
his claim’ which shall be in Form ‘BB’. 
appended ‘to these rules, and where any ' 
such, document is not in possession ` or 
power any of the petitioner he shall, if 
possible, state in whose possession or 
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didate was set up by thè Committee 
constituted by Akal Takhat (religious 
temple) and, the voters. cast | their 
votes under fear of , moral dis- 
pleasure of Gurus in -consequence of a 
‘hukumnama’ issued by the Takhat to 
the Sikhs to vote for the candidate, as 
he was a Sikh; the allegation would 
fail when neither the hukumnama nor 
the contents before-were produced by 
the petitioner even though it was true 
that the candidate was set up by the 
said: Committee, í 
Cases Referred : Chronological Paras 
AIR 1976 SC 744 :(1977) 1 SCC LF : 
91 
AIR 1972 Punj & Har 451 B 
AIR 1969 SC 1201 ` 9 
AIR 1968 SC 1079: 1968 All LJ 782 6 
AIR 1968 SC 1083 -R 
AIR 1968 SC 1191 l © 2 


P. S. Mann, Sr. Advocate (Hari Singh 
Mann and T. P. S. Mann with him), for 
Petitioner; G. S, Grewal (H. S. Nagra 
and T. 5. jo with him), for i al 
dent. 

ORDER :— Shri Randhir Singh. (peti- 
tioner), has filed this , election petition 
under Sections 80 and 81 of the Repre- 
sentation of the People, Act, 1951, for 

aside the election of Shri Ravi 
Inder Singh (respondent) to the Punjab 


Vidhan Sabha from the Morinda Consti- . 


tuency No, 68. a 

2. Preliminary objections ‘raised by 
the respondent in his written statement 
gave rise to. following preliminary is- 
gues :— 

(1) Whether an incomplete dana 
petition has been filed? .. If 80, what ef- 
fect? 

(2) Whether the non-supply of an- 
'nexures with the. copy supplied to : the 
‘respondent, is a:defect in presentation ‘of 
the: election petition? If so, what «effect? 

(3) -Whether the allegations of: cor- 
rupt practices, mentioned in the petition, 
lack in full material: facts and’ as. such 
‘do not “disclose - a ‘complete ` cause of 
action? 

- 3. Learned a for: the respondent 
frst took up issues Nos, 1 and 2 together, 
For the decision thereof, it deserves men- 
tion that as averred in the’ election peti- 
..tion, formerly: the respondent .was -the 
Speaker of the Punjab. Vidhan Sabha. 
Notwithstanding the dissolution thereof, 


the respondent continued to hold the 


said office upto the election. in question. 
‘While holding the said office the respon- 
dent had discretionary grants at his dis- 


~~ 
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posal, In order to promote his election 
prospects the respondent liberally distri- 
buted the said grants in his constituency, 
In paras. 5 to 8 of the election petition the 
material facts of the said corrupt: practice 
are stated as. under:—. - 


That ‘there is’. a Majri Block in the 
constituency of the respondent, Out of 
the discretionary grants sanctioned by 
the speaker, Punjab Vidhan Sabha, 24 


‘villages of Majri Block during and just 


before the period of elections, runs inte 
lakhs and lakhs of ‘rupees, Annexure 
bearing the list of villages, the amounts 
sanctioned for them vide details and 
dates of the letters, is filed here with this 
petition as Ep/1, 


That again the- Deputy Commis- 


stoner, Ropar, Sh, Barjinder Singh, act- 
ing at the behest of the Speaker (respon- 


dent) distributed an amount of Rupees 
98,304/- as the Small Savings Award ` 
money to the 18 villages within the limits 
of Majri block, a part of the constituency 
of the respondent, ‘A copy of the letter 
dated 2-5-1980 issued by the Deputy 
Commissioner ead is filed as An- 
nexure Ep/2. z ý 


That the Depu dite - Commissione 
Ropar, vide letter dated: 14-2-1980 Saan 


acting at the behest of the Speaker (res- 


pondent) directed the distribution of the 


funds to the villages in the said Majri 


block even from the funds of the De- 
velopment and Panchayat Minister, The 
copy of this letter by the Deputy Com- 
missioner to deliberately improve the 


. election prospects of the respondent, is 


filed as Annexure Ep/3. 


That furthermore the Development 
Commissioner, Punjab, on 7-3-1980 had 


another category of funds of Rs. 4 lakhs 
‘at his disposal to be utilised in the whole 


of the State . of, . Punjab, Out of this 
amount, Rs. 2 lakhs had been sanctioned 
for two villages in. the said Majri Block, 
namely, Kansala and Goslan (as 1 lakh 
each).. This was.done for the same pur- 
pose at the instance and direction of the 
promoting of the election prospects of 
the . respondent., The State machinery 
has been worked up for the same sinister 
purpose to keep ,the election . prospects 
of the respondent in view. As stated 


' above, the Speaker was the only surviv- 


ing remnant of-the erstwhile State Gov- 
ernment run by the Akalis. The copy 
of the letter dated 7-3-1980, issued by the- 
Development Commissioner Punjab, a 
little while before holding of the elec- 
Hons is filed as Annexure Ep/4”, 


1981 


to make the payment of even a part of 
the demand about which he did not raise 
any dispute and that the Assistant Col- 
lector, II Grade, has to grant a fresh 
opportunity to make payment after the 
final decision regarding the objection of 
the tenant, was not correct and is set 
aside. Similarly, in the ratio of decision 
in Smt. Sham Kaur’s case (1974 Rev LR 
25) (Punj) (supra) correct law was not 
laid down in holding, though indirectly, 
that the Assistant Collector, II Grade, 
had the jurisdiction to extend time for 
payment of arrears of rent by the tenant 
though the period as prescribed in the 
notice of demand under Form ‘N’ had 
already expired. 


28.In view of the above conclusion 
regarding the scope and ambit of Sec- 
tion 14-A (ii) of the Act, it is held that 
the order of eviction by the Collector, 
dated 15th February, 1971 (Annexure E) 
without providing any fresh opportunity 
to the tenant to make payment of the ar- 
rears of rent as found due did not suffer 
from any infirmity, In fact the tenants 
after having raised a number of objec- 
= tions at the earlier stages for a number 
of years admitted the relation of 
landlord and tenant and also the liability 
to make payment of the arrears of rent 
as demanded by the landlord before the 
Collector at the time order (Annexure F) 
was passed. This order was validly up- 
held by the Commissioner, Jullundur, 
Divsion, by his order dated 28th July, 
1971 (Annexure G), 


29. In this view of the matter, 
the order of the Financial Commis- 
sioner, dated 10th January, 1972 (An- 
nexure H) setting aside the order of the 
Collector and the Commissioner and al- 
lowing fresh opportunity to the tenant 
to make payment of the arrears of rent 
has to be set aside. It is ordered accord- 
ingly, and the writ petition is allowed in 
these terms. In view of the conflict of 
the decisions of this Court, there will be 
no order as to costs, 


S. S. SANDHAWALIA, C. J.:— I agree, 


= SUKHDEO SINGH KANG, 
I agree, 


J.: 


Petition allowed. 
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AIR 1881 PUNJAB AND HARYANA 45 
S. C. MITAL, J. 2i 
Randhir Singh, Petitioner v. Ravi Inde 
singh, Respondent. "3 
ao Petn, No. 28 of 1980, D/- 6-10- 
1980. 


(A) Representation of the People Act 
(43 of 1951), Sections 81 (3), 86 — Elec- 
tion petition —- Maintainability — Peti- - 
tioner failing to supply to respondent an- 
néxures containing better particulars of © 
corrupt practices alleged — Petition is 
Hable to be dismissed. 

Where the election petitioner failed to 
supply annexures containing better parti- 
culars of the corrupt practices alleged 
which constituted integral part of the 
election petition, along with the copy of 
the petition served on the respendent as 
required by Section 81 (3), the petition ' 
could not be said to be complete petition 
and would, therefore, be hit by Sec- 
tion 86. AIR 1972 Punj and Har 451 and- 
AIR 1968 SC 1079, Rel. on. (Para 6) 


(B) Representation of the People Act 
(43 of 1951), Section 123 (7) — Corrupt 
practice of bribing voters alleged — Al- 
legation on material fact of bargain with 
voters absent — Allegation is liable to 
be struck off under O. 6. R. 16, C.P.C. 


Where in an election petition though 
the corrupt practice of bribing voters. 
was made but the allegation in respect 
of essential ingredient of bargain with 
voters constituting such corrupt practice 
was ‘lacking, allegations of the charge 
would be liable to be struck off under 
O. 6, R. 16, C. P. C. as the same consti- 
tuted incomplete cause of action. AIR 
1969 SC 1201, AIR 1976 SC 744, AIR 1968 
SC 1191 and, AIR 1968 SC 1083, Rel. on. 

(Para 13) 

(C). Representation of the People Act 
(43 of 1951), Section 123 (7) — Corrupt 
practice of procuring assistance of Gov- 
ermment Officers — Pleadings — Allega- 
tion as to distribution of grants by offi- 
cers at the instance of elected candidate 
-- No allegation that same was done for 
furtherance of prospects of the candidate 
— Charge of corrupt practice does not 
survive, (Para 15) 

(D) Representation of the People Act 
(43 of 1951), Section 123 (3) — Appeal on. 
ground of religion — Evidence and praof.. 

Where allegation of corrupt practice 
of appeal to religious sentiments against 
the respondent — elected candidate — was 
made on the basis that the elected can- 
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provision is basically identical in the two. 
statutes in spite of the difference in the 
language employed and the time for 
payment having been speciffed in a dif- 
ferent manner, 


25. It is then urged that under Sec- 
tion 14-A (ii) of the Act, the tenant has 
been conferred the right to raise a dis- 
pute regarding his liability to pay the 
whole or part of the rent as demanded 
by the landlord and-also to adduce evi- 
dence in proof thereof. As such, it is in- 
herent that the opportunity to pay the 
rent can be availed of by the tenant only 
when his objections have been finally 
disposed of and not sustained by the As- 
sistant Collector. The tenor of the argu- 
ment appears to be that the notice of 
demand by the Assistant Collector re- 
garding the arrears of rent pre-supposes 
that the demand as made by the land- 
lord is correct and beyond dispute, Such 
a stage can be reached only when all the 
contentions raised on behalf of the ten- 
ant have been finally settled. The appar- 
ent plausibility of the argument how- 
ever, cannot bear deeper scrutiny. Th? 
language of the provisions is quite plain 
and unambiguous and does not admit of 
this far-fetched interpretation, As soon 
as the notice of demand is served on the 
tenant, he must make up his mind final- 
ly regarding his liability about the ar- 
rears of rent demanded. If he is on a 
firm footing that no arrears are due, he 
can take his chance and may not make 
any payment but under the garb of the 
right of raising a dispute, the tenant 
cannot delay the payment of rent which 
is already in arrears by prolonging the 
proceedings indefinitely. After the conclu- 
sion of the inquiry by the Assistant Col- 
lector, no fresh notice of demand and 
the opportunity to the tenant. to make 
payment is contemplated under the pro- 
vision. If this approach is accepted, the 
tenant will be always too ready to put 


forth the plea that the demand regard-— 


ing the amount of arrears of rent is ex- 
cessive though the extent of excess as 
alleged may bea very negligible one 
which may also be ultimately found on 
scrutiny to be unsubstantiated, As an il- 
lustration, if demand of the landlord re- 
garding the arrears of rent is for an 
amount -of Rs, 10,000/-, 
order to claim immunity from making 
any payment whatsoever during the 
pendency of the inquiry may contend 
that the demand is excessive- 
Rs. 500/- or even less, Such an interpre- 


tation of the provision cannet be consis- 


at 
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the tenant. in’. 


only by. 


A.L R` 


tent with the schéme of the Act and the 
intention of the Legislature, 


£6. Lastly it was emphasized that the 
powers of the appellate Authority or the 
revising Authority in appeal or in revi- 
sion cannot be less than those of the 
Assistant Collector, II Grade, regarding 
extension of time to make the payment 
of the arrears of rent when the order of 
the Assistant Collector is subject to ap- 
peal or revision as the case may be. J$ 
is well settled that the proceedings in 
appeal or revision are continuation of 
the original proceedings and the power 
of the appellate or the revising Author- 
ity are essentially co-extensive with the 
powers of the original Authority if nol 
wider in scope. Viewed from this princi- 
ple of law, it has to be agreed that in 
case the Assistant Collector has the 
jurisdiction to extend the time regarding 
payment of the arrears of rent the ap- 
pellate and the revising Authority will 
also be invested with the same powers, 
However, in view of the above discus- 
sion, there is no Justification to subscribe 
to the view that after the expiry of the 
statutory period as prescribed in the 
notice of demand regarding the payment 
of arrears of rent, the Assistant Col- 
lector has any jurisdiction or power to 
extend the time after conclusion of the 
inquiry and holding that the objections 
raised by the tenant regarding non-li- 
ability have no substance or truth, . 


27, The upshot of the above discus- 
sion is that the effect of the combined 
reading of Section 14-A (ii) of the Act, 
Rule 22 and Form ‘N’ prescribed therein 
is that the period of one month as pre- 
Scribed in the said notice of demand as 
issued by the Assistant Collector, II 
Grade, during which the arrears of rent 
can be by the tenant, is statutory and 
no jurisdiction is vested in the Assistant 
Collector, IZ Grade, before whom the 
application for demand is made in the 
first instance, the appellate Authority, or 
the Revising Authority, as the case may 
be, to extend this statutory period under 
any circumstances, whether. objection 
raised by the tenant in reply to the de- 
mand notice relates to the non-liability 
to pay the arrears in whole or in part. 
In view of this conclusion, there is no 
escape from. holding that the decision in 
Balwant Singh’s case (AIR 1966 Punj 483) 
(supra) that in ease the demand of the 
landlord in the notice of demand was 
challenged by the tenant as being exces- 
sive, it was not obligatory on the tenant 
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Singh, (1962) 64 Pun LR 255 : (ATR 1962 
Punj 256) (FB) the Full Bench of this 
Court, while pronouncing on the scop@ 
of the arrears of rent under the Rent 
Restriction Act, observed as under :— 


“The law of limitation does not extin- 
guish the arrears of rent which are be- 
yond the period of limitation and they 
are all the time due from a tenant and 
are owing to the landlord, They are 
technically. arrears of rent and what the 
proviso talks of is that in order to save 
himself from eviction the arrears of rent 
have to be deposited. The proviso does 
not talk of arrears of rent that are with- 
in limitation and there is no reason to 
give a restricted meaning to the proviso, 
particularly when the restricted meaning 
would not be in consonance with Justice 
and equity, but on the other hand give 
the tenant benefit of his own default.” 


22, It was also held by their Lord- 
ships of the Supreme Court in Khadi 
Gram Udyog Trust v. Shri Ram Chandraji 
Virajman Mandir, AIR § 1978 SC 
287, that the words “entire amount of 
rent due” in Section 20. (4) of the U. P, 
Urban Buildings (Regulation of Letting, 
and Eviction) Act would include 
rent which has become time-barred. 
t was further held that the Limitation 














right, Thus the impugned order by the 
Financial Commissioner that the rent for 
Rabi crop 1964 cannot be treated as ar- 
ears. of rent only on the ground that 
the same was time barred cannot be sus- 


23. Regarding the other contention 


hat the payment of rent after the ex-. 


iry of time as specified in the notice 
‘during the pendency of the eviction pro- 
ceedings will also result in protecting 
the tenant from ejectment -has also to 
repelled as the same is not based on 
y accepted legal principle or prece- 
dent, The principle of law stands well- 
settled by the following ratio of the Full 
Bench ‘in Kalu Ram alias Gurcharan Das 
.v. Gonda Mal, 1980 Ren CJ 597 ; (AIR 
1980 Punj & Har 140) :— 


-' “If once it is proved that a tenant: has 
failed to pay the arrears on the first date 

of hearing, ‘he is liable to ejectment, 
though he might have paid the sald ar- 
rears. subsequently to the landlord, 
which he was enfitled to recover under 
all eventualities, It does not lie in’ the 
mouth of the tenant to say that since tne 
payment of the arrears had been made, 
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therefore, the ground of non-payment of 
rent is not available to the landlord at 
the time of the order of ejectment.” 
This is in consonance with correct inter- 
pretation of the legal principle involved 
as any other interpretation will be tant- 
amount to putting premium on the un- 
condonable non-compliance on the part 
of the defaulter to make the payment 
within a specified time, 


- 24, It was submitted with a goed deal 
of. emphasis by the two learned: counsel 
on behalf of the tenant-respondents that 
the decisions of this. Court interpreting © 
Section 13 of the East Punjab Urban 
Rent Restriction Act relating to the pay- 
ment of arrears. of rent on the first date 
of hearing, as discussed above, are not 
of any relevance and have no bearing 
while interpreting Section 14-A (ii). of 
the Act, as the provisions under the said 
Acts are not only not identical but mate- 
Tially different in pith and substance, A 
close perusal of the two provisions, how- 
ever, makes it evident that this conten- 
tion is not sustainable. Under the Rent 
Restriction Act, :an application for eject- 


“ment of the tenant by a landlord can- 


not be allowed and the order of eject- 
ment cannot be passed if the tenant 
tenders or deposits the arrears of rent on 
the first date of hearing after notice of 


. the eviction application, Under Sec. 14-A 


fii) of the Act, though the application is 
not for ejectment.as such on the ground 
of non-payment of arrears of rent or 
the produce, as the case may be, ‘but 
only for getting the arrears of rent. or 
the. produce, yet on the said application 
notice of demand is to be served by the 
Assistant Collector, If Grade, on the ten- 
ant, who is required to deposit the ar- 
rears of rent within one month of ‘the 
notice, In case the same is not deposited 
within the prescribed time and the ob- 
fections of the tenant regarding non-h- 
ability to ‘pay the arrears are set aside, 
the order of ejectment has to follow. 
Thus the only difference in the two pro- 


_ visions is that under the Rent Restric- 


tion Act, the tenant is given the oppor- 
tunity to pay the arrears of rent on “the 
first date of hearing” of the ejectment 
application, and under the Act the ar- 
rears of. rent have to be paid within one 
month of the service of the notice of de- 
mand on the tenant, Under both the sta- 
tutes, the authority. concerned does not 
have the power of passing the order of 
ejectment if the arrears of rent are paid 
or deposited within the time prescribed 
under. each of the two statutes, The legal 










ived to get another opportunity to -pay 
r deposit the arrears, The tenant at the 
time of putting. his reply to the notice 
f demand is aware of the reality. If to 
his knowledge he is on firm! footing re- 
garding his non-liability’ of arrears of 


holds his contentions, no order of eject- 
ment can be passed, If he has raised 
false contentions and all of them are re- 
pelled whether by the Assistant Col- 
lector or by the higher authorities in 
jappeal or revision, but he.has not com- 
"plied with the notice in Form ‘N’ and 
not paid the arrears of rent in time as 

ecified, he has himself to blame.‘ The 
statute in fact while prescribing the 
period of one month in Form N’? un- 

biguously tells the tenant that he can 
. {make the payment within one month of 
the notice or he will ‘have to face eject- 
ment if he is found to be in fact liable 
to pay the arrears of rent. He has to 
make the choice at the time of putting 
his reply to the notice, - 


19. Under Section 13 of the East Pun- 
jab Urban Rent Restriction Act also, the 
tenant can be ejected on the ground of 
non-payment of arrears of rent but 
therein also he has been granted one op- 
portunity inasmuch as if he pays the 
arrears on the first hearing of the evic- 
tlon application ejectment cannot 
ordered on the ground of non-payment. 
It has been the consistent view of this 
Court. that if payment of rent is not 
made on the first hearing, . the subse- 
quent payment or the contention that 
the. demand of the landlord was exces- 


sive cannot protect him from ejectment. 
when the part of the rent is not paid on. 


the first hearing. 


Sh tu Pirko k Naik Vata >. Utes, 


Chand Chadha, (1963) 65 Pun LR 1116, 
H R. Khanna; J., the celebrated and 


renowned judge; who subsequently adorn-. 


ed the Supreme Court, held while 
discussing the scope of Delhi and Ajmer: 
Rent Control: Act, which is couched in 
similar terms as the Rent Beene Act 
in Punjab, held as under :— 

"The fact that the landlord had in his 
notice demanded excessive amount as ar- 
rears of rent from the tenant does not 
absolve the tenant from paying the ar- 
rears of rent which were in fact due 


A.I. R. 


from him. Sates is no justification for 
the tenant to remain silent and not to 
pay even the amount which,- according 
to him, was due after the notice of dev 
mand had been, given to. him.” 

In Dial Chand v. Mahant Kapoor Chand, 
(1967) 69 Pun LR 248, Mehar Singh, C.J., 

while declaring that. proviso to clause (i) 
of sub-section (2) of Section 13 of the 
East Punjab. Urban Rent Restriction Act, 
1949, was for the benefit of the tenant, 
held that if the tenant wanted to take 
advantage of this benefit, he is required 
to comply with it strictly and in- cass 
there wasa dispute as to the quantum 
of rent; the following three courses were 
open to him : 

“He can under protest make payment 
or tender of the arrears at the’ rate 
claimed by the landlord in the ejectment 
application, and if rate is found subse 
quently to be less, he can hope for ad- 
fjustment of the excess payment, He can 
come forward with a Straight statement 
of what is the true rate of rent and on 
that proceed to comply with the proviso, 
in which case he has the benefit of the 
proviso, if the finding is that the rate 
stated by him is the rate of rent for the 
tenancy. Lastly, he can enter into -a dis- 
pute with the landlord, as in this case, 
and insist upon his lower rate of rent 


‘and then take the consequence if he is 


not able to prove that that is the actual 
rent, If he fails to establish this Tan 
obviously he fails to have advantage of 
the proviso.” 


21, On behalf of the tenants the ime 


be : pugned order of the Financial Commis- 


sioner is sought to be supported on’ the 
additional twin grounds that it was held 
that the rent for the Rabi crop 1964 was 
time barred and as such it could not be 
construed as due and in arrears and ge- 
condly that some rent had been deposit- 
ed at the time an appeal by the tenants 
was pending before the Collector on re~ 
mand. In view of these two findings, it 
is urged that the order of ejectment 
could not be passed by the Collector 
without giving further time to the ten- 
ant. Neither of these two contentions is 
of any avail. Legally any rent which is 
not paid remains due and as such in arm 
rears though the limitation for its recov- 
éry through suit or other proceedings m 
the Court of law' may have expired. 
Remedy to recover a debt, rent er other 
dues through a Court of law having been 
lost by lapse of time as prescribed doeg 
not ipso facto result~in lapse of right re- 
lating thereto, In Rulia Ram v, S. Fateh 
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prescribed in Thana Singh’s case (1969 
Pun LJ 194) cannot be extended by the 
appellate or the revisional authority.” ' 


16. In the above Division Bench judg- 
ment, it was also held that the provisions 
of this Act are analogous to those of the 
Punjab Rent Restriction Act in as much 
as if a tenant is in arrears of rent and 
does not pay the same at the first hear- 
ing, he has to suffer the eviction. 


. 17. In Punjalal Bhagwanddin v. 
‘Bhagwatprasad Prabhuprasad, AIR 1963 
SC 120, the appellant-tenant did not pay 
the arrears of..rent from July 27, 1949 
to July 5, 1954. On October 16, 1954, the 
landlord gave a notice to quit the pre- 
mises on the ground that rent for over 
‘Six months was in arrears, The appellant 
neither paid the arrears of rent nor vac- 
ated the premises. As a consequence, the 
respondent-landlords filed a suit for 
ejectment under 5. 12 (3) (a) of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947. The tenant-ap- 
pellant though had not paid the rent in 
reply to the notice of the landlord, paid 
the arrears of rent within two months of 
. the institution of the suit and on that 
ground ‘claimed that the suit for eviction 
could not be decreed, Their Lordships of 
the Supreme Court repelled this conten- 
tion. It was observed as under :— 


“The second contention that, the ap- 
-pellant’s having paid the arrears of rent 
within 2 months of the institution of the 
suit, there would be no forfeiture of the 
tenancy has no force in view of the pro- 
visions of Section 12 of the Act. Sub- 
_ section (2) permits the landlord to insti- 
tute a suit for the eviction of a tenant 
on the ground of non-payment of rent 
after the expiration of one month from 
the service of the notice demanding the 
arrears of rent, and clause (a) of sub- 
‘section (3) empowers the Court to pass 
a decree in cdse the rent had been pay- 
‘able by a month, there was no dispute 
about the amount of standard rent, the 
arrears of rent -had been for a period 
‘of six months and the tenant had neg- 
lected to make the payment within a 
‘month of the service of the notice of 
demand. ‘The tenant’s paying the arrears 
: Of rent after the institution of the suit 
` therefore- does not affect his liability to 
eviction and the Court’s power to pass a 
decree for eviction. It is true that the 
expression used in. clause. (a) of sub-sec- 
tion .(3) is “the Court may pass a decree 
for. eviction in any such suit for recov- 
. ery of possession” but. this: does not mean 
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as contended for the appellant, that the 
Court has discretion to pass or not - to 
pass a decree for eviction in case the 
other conditions mentioned in that clause 
are satisfied. The landlord became en- 
titled to recover possession when the 
tenant failed to pay-rent and this right 
in him is not taken away by any other 
provision in the Act, The Court is there- 
fore bound in law to pass the decree 
when the requirements of sub-section (2) 
of Section 12 are satisfied. This is also 
clear from a comparison of the language 
used in clause (a) with the language used 
in clause (b) of sub-section (3) which 
deals with a suit for eviction which does 
not come within clause (a) and provides 
that no decree for eviction shall be pass~ 
ed in such a suit if on the first day. of 
hearing of the suit or on or before such 
other date as the Court may fix, the 
tenant. pays or tenders in Court the 
standard rent then due and thereafter 
continues to pay or tender in Court re- 
gularly such rent till the suit is finally 
decided and also pays costs of the suit 
as directed by the Court. It is clear that 
where the legislature intended to give 
some benefit to the tenant on account of 


‘the payment of the arrears during the 


pendency of the suit, it made a. specific 
provision. In the circumstances, we are 
of the opinion that the Court has no dis- 
cretion and has to pass a decree for evic- 
tion if the other conditions of sub- 
section (2) of Section 12 of the Act are 
Satisfied.” ` 


18. From the above statement of law 
by the Supreme Court, it can be clearly 


‘held as settled that where the Legisla- 


ture intends to give some benefit to the 
tenant in the matter of payment of ar- 
rears of rent the same is specifically 
provided and it is not permissible to the 
Courts to travel beyond its limits. Under 
Section 14-A (ii) of the Act in spite of 
default of the tenant: to pay the arrears 
of rent one month’s time is intended to 
be given by the statute to the tenant to 
pay. or deposit the arrears and thereby 
save himself from the attempt of the 
landlord to eject him. However, the ten- 
ant under the garb of this opportunity 
cannot be allowed ‘to misuse this benefil 
by purporting to raise contentions re- 
garding non-existence of the relationship 


of. landlord and tenant, non-liability of 


the arrears in whole or in part or 
even the alleged payment of arrears 
though the same may be found to be un- 
founded and baseless by the Assistant 


Collector on inquiry, Under colour of 
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tion of the landlord, it was held as un- 
under : —— 


“The words in Section 14-A (ii) “or 
give proof. that he is not liable to pay 
the whole or part: of the rent” and the 
similar words as appear ın (3) in the 
demand notice, clearly ‘mean that wher@ 
the amount demanded by the landlord is 
in excess of the amount due, there is no 
obligation on the tenant to pay the 
amount .which he admits to be due be- 
fore the matter has been determined by 
the Assistant Collector, and in this case, 
after the matter was decided by the As- 
sistant Collector in favour of the tenant 
and the amount to be due had been ten- 
dered in. Court and not accepted by the 
‘landlord the amount was deposited in 
the treasury on the next day on which 
it -was open after the date of the deter- 
mination of the amount due.” 


‘- Il. The ratio of this decision was fol- 
lowed by Pandit, J. in Ashok Kumar v. 
The Financial Commissioner, Revenue, 
Punjab, Chandigarh, 1966 Lah LT 77. 


12. The correctness of the above inter- 
pretation of Section 14-A (ii) has been 
challenged by the learned counsel for 
the petitioners, In my considered opinion 
jin Section 14-A (ii), the Assistant Col- 
lector has been given only the power to 
make inquiry into the objections which 
may be raised by the tenant with regard 
to the non-liability to pay the arrears of 
rent whether wholly or partly but he 
has no jurisdiction to grant any further 
time if the tenant’s contention is not up- 
held. If the tenant admits part of the li- 
ability, it is his duty to make payment 
of the same within the time specified in 
the notice and challenge the excess part 
of the demand. Consequently, the view 
of the Division Bench in Balwant Singh’s 
case (AIR 1966 Punj 483) (supra) as well 
as Ashok Kumar (1966 Lah LT 77) (supra) 
wherein the said Division Bench was fol- 
lowed, to this extent, has’ to be set aside. 


. 13. In Smt. Sham Kaur v. Financial 
Commissioner Revenue, Punjab, 1974 Rev 
LR 25 (Punj), in reply to the notice in 
. Form ‘N’ arrears of rent as demanded 
by the landlord were denied and the 
case of the tenant was that they were 
not liable to pay any rent. The Assistant 
Collector after heating both the sides 
came to the conclusion that Rs, 1164.22 p. 
were due from one tenant and Ru- 
pees 3019.71 p. from another tenant. The 
_ Assistant Collector on: this decision gave 
a specified time to deposit the arrears ‘so 
adjudicated upon. On the failure of .the 
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tenants to deposit the same, the order of 


eviction was passed which was challeng- 
ed by the tenants in further appeal, 
Therein interim stay order regarding ev- 
iction was passed. As the arrears of rent 
even after the order of the Assistant 
Collector were not deposited the order 
of eviction was passed against the ten- 
ants, The legality of this order was chal- 
Jenged in a writ petition under Art, 226 
of the Constitution of India on tha 
ground that the eviction proceedings 
having been stayed by the appellate as 
well as the revisional authorities, the 
period of 30 days as- allowed to the ten- 
ant would run from the date of final 
order in revision or in appeal. The Divi- 
sion Bench held that the power of exten- 
sion of time to pay the arrears of rent 
cannot be exercised by any authority in 
appeal or revision, but without applying 
their mind specifically to the question 
whether the time fixed in the original 


-notice in Form ‘N’ could be further ex- 


tended by the Assistant Collector at the 
time of determining the amount of rent 
and disposing of the application of the 
landlord finally, it was held as under:— 

“The period for. deposit of arrears of 
rent mentioned in the notice in Form N 
cannot be extended by the appellate or 
revisional authority. There is no provi- 
sion in the Punjab Security of Land 
Tenures Act which permits extension of 
this time. In order to save himself from 
eviction it is incumbent on the tenant te 
pay the amount within the time pre- 
scribed in the notice, or in case of dis- 
pute, as to the arrears of rent, from the 
date of the order of the Assistant Col- 
lector fixing the amount of arrears of 
rent. In either event, it is the Assistant 
Collector whose action starts the statut- 
ory period of limitation for deposit or 
the extended period of limitation for de- 
posit, But in appeal or revision, that 
power cannot be exercised.” 

14, From the above ratio, it is sought 
to be interpreted on behalf of the ten- 
ants that though time given in the notice 
cannot be. extended by the appellate or 
the revising authority, the same can pe 
and ought to be extended by the Assis- 
tant Collector while determining the li- 
ability of the tenant and disposing of the 


objections of the tenant at the time of 


passing of the final order. 


15. The following observation in tne 
said case is also significant :—- 

“This Court has consistently bakén the 
view that the period for deposit mention- 
ed in the notice in Form ‘N’ or the one 
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ment.in the form of a notice under the 
statute: but this concession or benefit 
cannot be extended by the Assistant Col- 
lector or the. higher authorities- in appeal 
or revision as none of these authorities 
has jurisdiction in this regard. 


9. The provision of Section.14-A (ii) 
has been the subject-matter of interpre- 
tation in a number of decisions in this 
Court. since. 1962. Reliance has been 
placed. on one decision or the other on 
either side in support of their respective 
contentions, It will be of advantage ta 
make analytical study of the same. In 
Dhanna v, Sri Parkash, 1962 Pun LJ 96, 
the tenant did not make payment of ar- 
rears of rent in pursuance of the noticé 
issued in Form ‘N’ under Section 14-A 
(ii) of the Act. Consequently the order 
of ejectment was passed, This was chal- 
lenged in appeal before the Collector. On 
prayer for interim injunction during the 
pendency of the appeal, eviction order 
as passed by the Assistant Collector was 
also stayed. The. appeal was finally dis- 
missed by the Collector and 10 days’ 
time was allowed to make the payment 
of the arrears of rent before the tenant 
could be ejected. The Commissioner in 
appeal by the landlord set aside the 
order and held that further extension of 
time could not be given. The same view 
was taken by the Financial Commissioner 
in revision by the tenant. On a writ 
petition under Article 226 of the Consti- 
tution of India by the tenant, it was held 
by Tek Chand, J. that the period fixed 
in. the notice in Form ‘N’ issued under 
Section 14-A (i) for the payment of ar- 


7, rears of rent was statutory and cannot 


be extended by the Court. It was also 


T “held that Section 148 of the Civil Pro- 


cedure Code was not attracted and the 
said provision could apply only in cases 
where the time was fixed or prescribed 
in the first instance by the Court. In 
Amar Nath v. Hans Raj, 1966 Pun LJ 1, 
in reply to the notice in’ Form ‘N’ the 
tenant had objected that he was not the 
tenant of one of the alleged landlords 
though the other petitioners were his 
landlords and that he had paid rent for 
two crops and the remaining crops had 
been damaged on account of heavy rains. 
Ii was also contended that he had offer- 
ed to make the payment of rent for the 
two crops but the same was not accept- 
ed by the landlord. The Assistant Col- 
lector after making inquiry rejected all 
these contentions and directed the ten- 
ants to pay the rent as demanded by the’ 
landlord within one month. In appeal 
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the Collector set aside this order and 
held that the Assistant Collector had no 
jurisdiction to extend the period speci- 
fied in the statutory notice. This order 
was maintained both ‘by the Commis- 
sioner . and the Financial Commissioner 
in appeal and revision, In these circum- 
stances, it was held by S. B. Capoor, J. 
in the writ petition as under :— 


"However, the terms of the statute 
seem to be mandatory and do not pro- 
vide that after the- summary determina- 
tion some further time isto be allowed 
to the tenant to make the deposit of the 
rent, If the tenant does not care to make 
the deposit but puts forward pleas which 
are found to be frivolous he undertakes 
the risk of summary eviction. On this 
view of the matter the impugned order 
cannot be said to be without jurisdic- 
tion.” 


10. In Atma Singh v. The Financial 
Commissioner, 1964 Pun LJ 67, Grover, J. 
in somewhat similar circumstances, fol- 
lowing the ratio of the decision in 
Dhanna’s case (1962 Pun LJ 96) (supra), 
held that the Court of appeal or revi- 
sion has no jurisdiction to extend the 
time for payment of arrears of rent. Tn 
Balwant Singh v. Sodhi Lal Singh, (1966) 
68 Pun LR 380: (AIR 1966 Punj 483), 
controversy under this very provision 
cropped up in somewhat differerit ceir- 
cumstances, Therein, . the landlord had 
demanded a sum of Rs. 900/- as rent 
from his tenant and.a notice of demand 
in Form ‘N’ was issued to the tenant. In . 
reply, the contention on behalf of the 
tenant, was that only Rs, 805/- was due 
This contention was upheld by the As- 
sistant Collector, Second Grade, who 
held that this amount was tendered by 
the tenant to the landlord before the 
direction was issued by the Assistant 
Collector ‘to accept the same, As the 
amount was not accepted by the land- 
lord, the tenant -deposited the same twa ` 
days after in the treasury, the interven- 
ing two days being holidays. It was in 
these circumstances that it was held by 
the Division Bench that in case the de- 
mand of the landlord as embodied in 
the notice was excessive but even the 


part of the rent as admitted by the ten- 


ant was not deposited within the times 
fixed in the notice, it was not obligatory 
on the tenant to comply with the notice 
even with regard to the rent so admit- 
ted and that the Assistant Collector had 
the jurisdiction to provide an opportu- 
nity to make the payment. In view olf 
this finding while deciding the applica- 
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also given the right to eject his tenant 
if the latter was proved to have default- 
ed in payment of rent regularly without 
sufficient: cause. However, before the 
tenant could be ejected from his tenancy,. 
the landlord was required to follow the 
mandatory procedure as prescribed un- 
der Section 14-A (ii) of the Act. If the 
tenant was in default of payment of ar- 
rears of rent, the land-owner could make 
an application before the Assistant Col- 
lector, II Grade, having jurisdiction in 
the matter in accordance with Form ‘M’ 
as prescribed under Rule 22. On this ap- 
plication, before the Assistant Collector 
could pass an order of ejectment the pre- 
requisite to be satisfied was the service 
of a notice as prescribed in Form ‘N’ on 
the tenant requiring him to pay the ar- 
rears of rent within one month of the 
notice. Thus in spite of existing arrears 
of rent and the tenant having not taken 
proper steps to make the payment relat- 
ing thereto, one opportunity was provid- 
ed to the tenant to deposit or pay the 
arrears of rent. In case the demand of 
the landlord, as incorporated in the said 
notice, was wrong or false, wholly or 
partly, the tenant was given the oppor- 
tunity to produce the n evidence 
to show that the payment of the alleged 
arrears of rent had already been made 
but the landlord had not executed the 
requisite receipt therefor’ or the landlord 
had refused to receive the payment in 
spite of the offer or the tender as tha 
case may be or that the demand of the 
landlord was excessive. In all these con- 
tingencies after considering the evidence 
produced on both sides, ‘the Assistant 
Collector was to adjudicate on the mat- 
ter regarding the payment of arrears of 
rent or otherwise in a summary manner. 
However, if the Assistant Collector came 
to the conclusion that the arrears of rent 
had not been paid by the tenant, it was 
mandatory on him to pass the order of 
ejectment, The peremptory nature of 
the duty of the Assistant Collector in 
this regard is quite evident from the fol- 
owing portion of sub-clause (ii) of Sec- 
tion 14-A of the Act: 


a eee .... Where, after summary deter- 
mination, as provided for in sub-sec: (2) 
‘of Section 10 of the Act, the Assistant 
Collector finds that. the tenant has not 
paid or deposited the rent, he shall eject 
the tenant summarily and put the land- 
owner in possession of the land concern- 
ed.” 

In case it was found by the Assistant 
Collector that the landlord had refused ‘to 
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accept the rent from his tenant or de- 
mands rent in excess’ or that a receipt 
in lieu of the payment of rent was not 
being issued by the landlord, jurisdiction 
was conferred on the Assistant Collector 
under sub-clause (iii) (a) and (b) to pro- 
ceed as the case may be and to issue 
necessary orders to the landlord, 


1. From the above discussion, there 
can be no doubt that while the Legisla~ 
ture was anxious: to protect the tenant 
from the arbitrary and unfettered power 
of the landlord to eject him, it was 
equally solicitous to guarantee the land- 
lord regular payment of rent. The ten- 
nant has no legitimacy or right to con- 
finue in possession of the tenancy with- 
out payment of rent. The lanlord could 


not be denied his rightful due in the 


form of rent as fixed or prescribed un- 
der the law and also the land belonging 
to him: The tenant, on the other hand, 
can carry on possession and cultivation 
of the land under his tenancy without 
disturbance so long as. he continues to 
pay the lawful rent to his landlord. 
However, in spite of the default of the 
tenant to pay the rent and despite the 
fact that the rent fell in arrears one 
more opportunity was conferred on the 
tenant to pay or deposit the arrears of 
rent before an order of ejectment 
could be passed by the Assistant Col- 
lector. It is also significant to note that 
the period during which the arrears 
could be paid on the application of the 
Jandlord ‘was not left to the discretion of 
the Assistant Collector concerned but 
was fixed by the statute in the notice in 
Form ‘N’ as a period of one month from 
date of the notice. This was done in 
order to make clear the rights of both 
the parties beyond. any pale of contro- 
yey or dispute, 


“8. According to the learned. courisel 
for the respondent-tenants, even after 
one month’s period as prescribed in the 
notice in Form ‘N’ has expired without 
any payment or deposit having been 
made by the tenant regarding the ar- 
rears of rent, it is mandatory for the As- 
sistant Cillector or at least in his discre- 
tion to give another opportunity for pay- 
ment or deposit of the said arrears be- 


fore the order of ejectment became ef- 


fective and enforceable. The case of the 
learned counsel for. the petitioners, on 
the other hand, is that despite default of 
the payment to deposit the arrears of 
rent, one more concession was given to 
such a tenant to make the requisite pay- 
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tant Collector, who has no jurisdiction. to 
give further opportunity for deposit of 
the arrears of rent, It has also been urg- 
ed that not only the Assistant Collector, 
Revenue, concerned even the higher 
authorities in appeal or revision have no 
jurisdiction to extend the statutory 
period as prescribed for payment of ar- 
rears of rent. It is also the case of the 
petitioners that in case the demand of 
the landlord regarding the arrears of 
rent is objected to by. the tenant as be- 
ing excessive, it is the duty of the tenant 
to pay the part of arrears of rent which 
may be admitted by him to be due and 
it is not open to him to withhold the 
payment of even a part of rent so ad- 
mitted only on the ground of excess de- 
mand having been made by the landlord, 
It has also been stressed that any pay- 
ment by the tenant after the expiry of 
the statutory period as prescribed in the 
notice cannot save the tenant. from eject- 
ment. At this stage Section 14-A (ii) of 
the Act is reproduced below :— 

“a land-owner desiring to recover ar- 
rears of rent from a tenant shall apply 
in writing to the Assistant Collector, 
Second Grade, having jurisdiction, who 
shall thereupon send a notice, in the 
form prescribed, to the tenant either ta 
deposit the rent or. value thereof, if pay- 
able in kind, or give proof of having paid 
it or of the fact that he is not liable ta 
pay the whole or part of the rent, or oł 
the fact of the landlord’s refusal to ra- 
ceive the same or to give a receipt, with- 
in the period specified in the notice, 
Where, after summary determination, as 
provided for in sub-section (2) of Sec- 
tion 10 of the Act, the Assistant Collector 
finds that the tenant has not paid or de- 
posited the rent, he shall eject the ten- 
ant summarily and put the land-owner 
in possession of the land concerned.” 


5. Under Rule 22 of the Punjab Secu~ 
rity of Land Tenures Rules, 1956 (here- 
inafter to be called the Rules) the appli- 
cation under the above provision to re- 
cover the arrears of rent Is to be in 
Form ‘M’ as prescribed in sub-rule (2) of 
Rule 22, which is reproduced below: 


‘a land-owner desiring to recover the 
arrears of rent from a tenant, under Seca 
tion 14-A (ii) of the: Act, shall apply to 
the Assistant Collector, IJ Grade, hav- 
ing jurisdiction, in Form M, and the As- 
sistant Collector shall thereupon issue a 
notice to the tenant in Form N.” 

The- notice to be- issued to the tenant is 
to be in.accordance with Form ‘N’, which 
is also reproduced below -— 
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“From .. 
The Assistant Collector, IT Grade, 
Place/Tehsil — ......sesscecececcaeeseccceees 
District 

To 


(Name, parentage and address of. 
tenant) 


Attached is a copy of the application 
made by your landlord for recovery of 
arrears of rent due from you. 

You are now required, within a month 
of the receipt of this notice to:— 


(1) deposit the rent or the value there- 
of (if rent payable in kind) in this 
court; or 

(2) give proof of having paid the rent; — 


(3) give proof of not being liable to pay 
the whole or part of this demand: or 


(4) give proof of the landlord’s refusal 
to receive the rent or give a receipt. 
for it, 


If you fail to comply with the above 
orders, you will be ejected summarily 
from the land and your landlord put in 
possession. 

Signed .. 

Assistant Collector, cia Grade, 

Stier er a 
Date... District . 


.6. From a close perusal of the various 
provisions of the Act, especially Secs. 6 
to 16, one of the objects of the legisla- 
tion discernible is that the relationship, 
between the land-owners and their ten- 
ants was intended to be put to a sounder 
and more reasonable basis, Except the 
tenancies on the land reserved by the 
land-owners for their personal cultiva- 
tion within the permissible limit or the 
small landowners as defined under the 
Act, right of the landowners to eject 
their tenants was restricted to only limit- 
ed grounds, The continuity of the ten- 
ancies was assured under Section 8 of 
the Act despite the death of the landlord 
or the tenant. In accordance with Sec- 
tion 9, the tenant can be ejected only if 
he failed to cultivate the land under his 
tenancy without sufficient cause or car- 
ried on the cultivation therein in such a 
manner that the land was rendered un- 
fit for the purpose for which it had been 
leased out, or the tenancy as a whole or 
part thereof was sublet, The landlord 
was also conferred a right to eject his 
tenant if the tenant refused to execule 
a Qabuliyat or a Patta in favour of the 
landlord even when so ordered by the 
Assistant Collector on an application 
made by the landowner for this purpose, 
Besides these grounds, the. landlord. was 
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Assistant Collector IInd Grade, Revenue, 
under Section 14-A (ii) of the Act, de- 
manding arrears of rent for the crops 
from Kharif 1964 to Rabi 1968 in Form 
‘M’. On this notice under Form 'N’ was 
issued to the respondents as tenants, ac- 
cording to. which they were called upon _ 
to pay the arrears of rent - within one 
month. The tenant-respondents filed 
objections in reply thereto and contended 
that there was no relationship of land- 
lord and tenant between them and the 
petitioners Nos. 1 to 3, It was also con- 
tended that they had paid rent to peti- 
tioner No, 4. The Assistant Collector, by 
his order dated March 22, 1969, (An- 
nexure A) allowed the objections and 
dismissed the application of the land- 
lord-petitioners. This order was set 
aside in appeal by the Collector by his 
order, dated, August 26, 1969 (An- 
nexure B) and the order of ejectment 
was passed. The same order having been 
challenged by the tenants before the 
Commissioner, the case was remanded 
to the Collector vide his order dated 
December 10, 1969 (Annexure C). How- 
ever, the Collector, on remand, maintain- 
ed his earlier order of eviction by his 
order, dated February 23, 1970 (An- 
nexure D). This was also set aside by 
the Commissioner by his order, dated 
August 17, 1970, (Annexure E) and the 
case was remanded back to the Collector 
for fresh decision on the following two 
points : 


(1) Whether the  tenant-respondents 
had deposited the rent for the year 1967- 
68 with the Assistant Collector IInd 
Grade? If so what was its effect keep- 
ing in view the further contention of 
the tenants that the rent. had been paid 
by them to Bahadur Singh? 


(2) As the rent for two harvests was 
barred by time no order for ejectment 
of the tenants could be passed, 


3. The Collector, on remand,: passed 
the order of eviction, dated 15th Feb- 
ruary, 1971 (Annexure F). It was held 
that the rent for Rabi 1965 was not time 
barred but it was time barred for 
Kharif 1964, However, for the pur- 
poses of Section 14-A (ii) of the Act, 
even time barred rent was due from 
the tenants and it was their duty to pay 
the same. It was further 
the application. by the. landlords had 
been filed on May. 20, 1968 rent for Rabi 
1968 which was to fall due on June 15, 
1968, had-not become due at -the time 
of ‘filing of the application. . From Kharif 
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1965. to Kharif 1967 rent ‘to the tune of 
Rs, 2, 429.68 had fallen - due and was 
payable by the tenants, ` Regarding the 
contention by the tenants that the rent 
had been paid to Bahadur Singh peti- 
tioner, it was held that the alleged pay- 
ment had not been proved. In view of 
~ these findings, the order of ejectment 
was passed, This time the appeal by 
the tenants-respondents before the Com- 
missioner had no effect which was dis- 
missed, The matter was still pursued 
further by way of revision before the 
Financial. Commissioner, Revenue, Punjab. 
The ‘learned Financial Commissioner 
“came to the conclusion that the tenants 
had deposited Rs, 194.28 in respect of 
one crop of 1967, that the rent for the 
harvest Kharif 1964, being time barred 
was not due and could not be treated as 
arrears of rent, that the rent for the 
harvest year 1967-68 had been deposited 
by the tenants after the filing of the 
application under Section 14-A (ii) of 
the Act and that the rent for the harvest 
Rabi 1968, had also fallen due, If is also 
significant to note at this stage that be- 
fore the Collector when the case was 
heard after the order of remand by the 
Commissioner for the second time, the re- 
lationship of landlord and tenant was 
admitted by the tenants, The learned 
Financial Commissioner relied on the 
decision of this Court in Ashok Kumar 
v. The Financial Commissioner, Revenue 
Punjab,’ .Chandigarh, 1966 Lah LT 77, 
and held that the order of  ejectment 
could not be passed without affording 
fresh opportunity to the tenants to make 
the payment if arrears of rent as the en- 
tire rent demanded by the landlords was 
not due though arrears of rent for some 
harvests were payable, The revision 
petition was thus allowed and it was 
held that the tenants were liable to pay 
rent which may be determined on the 
basis of the produce statements produc- 
ed before the Assistant Collector, Drd 
Grade, for the harvest Rabi 1965 to Rabi 
1968 within a month of the order. 


4. This order has been challenged in 
the present writ petition under Articles 
226 and 227 of the Constitution of India. 
The legality of this order has beeen stre- 
nuously challenged on the ground that if 
in pursuance of a notice under Form 'N’ 
as prescribed in pursuance of an appli- 
cation under Section 14-A (ii) of the Act . 
by the landlord, arrears of rent are not 
paid by the tenants within one month 
from the date of the notice, the order of 
ejectment .has to be passed. by the Assis- 
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rears though the same may be. found: to 
be unfounded and baseless by the Assis- 
tant Collector on inquiry... Under colour 
of these unfounded contentions the .ten- 
ant cannot take two advantages, one ‘to 
prolong the proceedings’. for ejectment 
‘and’ thereafter when the objections re- 
garding’ the contentions raised by him 
are negatived to get another opportunity 
to pay or ‘deposit the arrears. The ten- 
ant at the time of putting his reply ‘to 
the notice of demand is aware of the. re- 
ality. If to his knowledge.he is on firm 
footing regarding his non-liability of ar- 
rears of rent, he has‘full opportunity. to 
prove his case, If the Assistant Collec- 
tor upholds . his contentions, no order of 
ejectment can be « Tf he has’ rais- 
ed false contentions and all of them are 
. repelled whether by the Assistant Col- 
lector or by the higher authorities in 
appeal or revision, but he has not com- 
plied: with the notice in Form ‘N’ and 
not.paid-the arrears of rent in time as 
specified, he. has. himself.to ‘blame, The 
statute in fact while prescribing the 
period of one month in Form ‘N’ unambi- 
pacude tells the tenant that he can make 
the payment within one month of.: the 
notice or he will have to face ejectment 
if he is found to be in fact liable to pay 
the arrears’ of rent. He has to ‘make 
the choice at the ‘time: of . putting his 
reply to the notice,. AIR 1966 Pun]: 483 
and ae ‘Pun{ LR. 707, Overruled, | 
N - Paras 12, 18,- 127) 


j Ej Punjeb Security of Land Tenures 
“Act (10 of 1953), Section 14-A (il) —"'Ar- 
rears of rent — What constitute — 
Time-barred rent whether can be ‘in ‘ar- 
rears.’ 


Legally any ‘Tent . _ which is aa paid 
remains due and as Such in arrears 
though the limitation for its recovery 
through suit or other proceedings inthe 
FEN of law may have expired, Remedy 

a debt, rent or other. dues 
ra Court. of law having been lost 
by lapse of time as prescribed does .not 
ipso facto result in lapse of right relat- 
ing thereto, AIR 1962 Punj 256 (FB) and 
AIR: 1978 =e aa fae on 

É 7 (Paras 21, 22) 

(O Purijsb ETA A Land Tenures 
Act (10 of 1953), Section 14A (ii). — Pay- 
ment of rent during pendency of eviction 
proceedings Effect, © 


7 ; 


_ . The payment of rent after ‘the expiry 

of time as specified in the notice during 
the pendency of the eviction proceedings 
will ‘not. result in protecting the tenant 
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H. L. Sarin, M., L. Sarin, and R. L. 
Sarin, for Petitioners; Puran Chand with 
R. K. Aggarwal and Miss Nirmal Aggar- 
wal, for: Respondents. 


' HARBANS LAL, J.:— This rit. pele 
tion was heard by me in the first instance 
on April 25, 1980, After hearing the ar- 
guments on both “sides; I came to . the 
conclusion that there was‘ an- apparent 
conflict of opinion regarding the- scope 
and ambit of Section 14-A (ii) of the 
Punjab Security of Land Tenures Act, 
1953: (hereinafter to be called the Act) 
between: two Division . Benches of this 
Court in Smt. Sham Kaur v. Financial 
Commissioner, Revenue, Punjab, 1974 
Rey’ LR 25 ‘(Punj) and ‘Balwant: Singh v. 
Sodhi Lal Singh, 1966-68 Pun LR 380: 


. (AIR 1966 _Punj 483) and keeping in view 


the importance of. the question of law 
involved, reference to a Full Bench was 
necessitated, It is.in this background 


` that the writ petition has been heard by 
the Full Bench.. " 


2. For proper appreciation of the, dit- 
ferent contentions raiséd on both sides 
and the important legal questions involv- 
ed, brief; reference to the. facts.of the 
case is necessary. . Some. land of Bahadur 
Singh, petitioner: No, 4, was. declared 
surplus under the provisions of the. Act 
which was transferred by him in favour 
of his, two,.sons and. his wife, petitioners 
Nos. 1 to 3; by means of a gift deed, 
dated May 29, 1955. This gift was ignor- 
ed and the surplus land. was allotted to 
respondents Nos. 3 to 5 in different. par- 
cels under Section 10-A of the, Act .as 
tenants, who entered. into possession. on 
September 29, 1964. The petitioners... as 
landlords filed an application before the 
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higher price from the petitioners and this 
action is clearly arbitrary, in view of the 
lobservations quoted above from Ramana 
ayaram Shetty's case (AIR 1979 SC 
1628) (supra). Moreover, the action of de-: 
anding price at the rate of Rs, 35/- per 
uare yard from the petitioners would 
e discriminatory vis-a-vis those who 
also applied along with the petitioners 
der the 1975 Scheme and were allott- 









permissible 
and the same would be violative of Arti- 
cle 14 of the Constitution. The other per- 
sons, to whom plots are offered now un- 
der the new policy would constitute a 
class vis-a-vis the petitioners 
and, therefore, by demanding the price 
at the rate of Rs, 33/-. per square -yard 
rom those persons, the demand at. ths 
rate of Rs. 35/- per square yard from 
he petitioners is wholly unjustified, 
n in Madan Lal’s case (AIR 1980 Punj 
& Har 88) (supra), smaller plots were of- 
fered at the same rate, 


14. The Chandigarh Administration 
has carved out as many as 286 industrial 
plots, While-it can charge price frora 
others at the rate of Rs. 35/- per square 
yard, it cannot do that so far as the 21 
writ petitioners are concerned, From ths 
petitioners, the Chandigarh Administra- 
tion would be entitled to charge the 
price. of the new allotted plots only at 
the rate of Rs. 15/- per square yard, the 
price at which the original offer was 
made to the petitioners. vide Annexure 
P-1. 

“15. The zmei for the Chandigarh 
Administration lastly argued that the 
petitioners and all others, in whose 
favour lots were' drawn in 1977, have 


again taken part in the lots drawn on , 


9th October, 1979, and in pursuance of 
he same have paid additional price 
also. Suffice to say that before the draw 
of lots, the present writ petition was 
filed in this Court to challenge the allot- 
ent of smaller plots and the payment 
f higher price and the ‘petitioners ac- 
cepted the fresh draw of lots and: paid 
he additional amount without prejudice — 
to their rights in the. writ petition. 
erefore, no rule of estoppel can be 
raised against the ‘petitioners on that ac» 
kount. 
16. For the reasons recorded above, 
we partly allow this writ petition and, 
while upholding the allotment of smaller 


Gurmej Singh v. Financial. Commr., Revenue (FB) 


A. LR: 


plots to the petitioners; direct that the 
Chandigarh Administration would be en- 
titled. to charge the. price for the same 
from them only at the rate of Rs, 15/- 
per square yard. and whatever has been 
paid by them so far would be adjusted 
against the price to. be calculated at this 
rate. In. view of the divided SUCCESS, there 
would -be no order as to costs. 

B, 8. DHILLON, J.:— I agree. 


Petition partly allowed, 
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s. S, SANDHAWALIA, C. J., HARBANS 
LAL AND 8. S, KANG, Jd.. 


‘ Gurmej Singh and others, Petitioners 
v, The Financial Commissioner, Revenue, 
at Chandigarh and others, Respon- 

den 

Civil Writ Petn, No. 85 of 1973, D/- 
17-9-1980.* 


(A) Punjab Security of Land Tenures 
Act (10 of 1953), Sec. 14-A (ii) — Scope 
-- Tenant not paying Rent admitted by 
him — Jurisdiction of authority to grant 
further time to tenant, AIR 1966 Pmj 
483 and (1966) 68 Punj LR 707 Overruled. 


In Section 14-A (ii), the Assistant Col- 
Tector has been given only the power to 
make inquiry into the objections which 
may be raised by. the tenant with 
regard to the non-liability to pay the ar- 
rears of rent whether wholly or partly 
but he has no jurisdiction to grant any 
further time if the tenant’s contention is 
not upheld. If the tenant admits part 
of the liability, it.is his duty to make 
payment. of the same within the time 
specified in the notice and challenge the 
éxcess part of the demand. Under the 
section in spite of default of the tenant 
to pay the arrears of rent one month’s 
time is intended to be given by the sta- 
tute to the tenant to pay or deposit 
the arrears and thereby save him- 
self from the attempt of the land-- 
lord to ‘eject him. However, the 
tenant under the garb of this oppor- 


_tentions regarding non-existence of the 


relationship of landlord and tenant, non- 
liability of the arrears in whole or m 
part or even the alleged payment of ar- 


"Decided by Full Bench on order. of re- 
ference - made by Harbans Lal J., D/- 
25-4-1980 
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son it. likes at its sweet will; but its ac- 
tion must be in- conformity with some 
principle which meets the test of reason 
and relevance. i 


This rule“àlso flows directly from the 
doctrine of equality embodied in Art, 14. 
It is now well settled as a result of the 
decisions of this Court in E. P. Royappa 
My barre of Tamil Nadu, (1974) 2 SCR 

(ATR 1974 SC 555) and Maneka 
Saati v. Union of India (1978) 1 SCC 
248: (AIR 1978 SC 597), that Article 14 
strikes at arbitrariness in State action 
and ensures fairness and equality of 
treatment. It requires that State action 
must not be arbitrary but must be based 
on some rational and relevant principle 
which is non-discriminatory; it must not 
be guided by any extraneous or irrel- 
evant consideration, because that would 
be denial of equality. The principle of rea- 
sonableness and rationality which is le- 
gally as well as philosophically an essen- 
tial element of equality or non-arbitrari- 
ness is projected by Art. 14 and it must 
characterise every State action, whether 
it be under authority of law ‘or in exer- 
cise of executive power without making 
of law. The State cannot, therefore, act 
arbitrarily in entering intg relationship, 
contractual or otherwise with a third 
party, but its action must conform to 
some standard or norm which is rational 
and non-discriminatory. This principle 
was recognised and applied by a Bench 
of this Court presided over by Ray, C.J. 
in Erusian Equipment and Chemicals 
Ltd. v. State of West Bengal (AIR 1975 
SC 266). 


11. In reply, Shri Anand Swarup, 
counsel for the Chandigarh Administra- 
tion, also relied on the aforesaid dictum 
of the Supreme Court and urged that the 
action of the Administration was reason- 
able and promoted justice inasmuch as 
92- plots were carved out instead of 42 
to rehabilitate more printing press 
owners and as such the revised policy 
was not arbitrary and deserved to be up- 
held. As regards the price, it is urged 
that by 1979 the prices have gone up 
and, therefore, the petitioners were re- 
quired. to pay the price at the rate of 
Rs, 35/- per square yard instead of Ru- 
pees 15/- per square yard, as fixed in 
the year 1977, 


- 12. After hearing the jeutned ans 
for the parties, we are of the view that 
he action of the Chandigarh Administra- 

n in not giving full effect to the carer 
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*. Paradise Printers v. Union Territory, Chandigarh 


P. & H. 33 


policy is not arbitrary as before the plots 
could be allotted to the petitioners there 
was reasonable basis for revising the 
policy as at that time also there were 
more number of printing press owners 
who .wanted plots. Under the revised 
policy it is not disputed that instead of 
42 plots, 92 plots for printing press 
owners have been carved out although of 
smaller size, with the result that larger 
number of persons running printing 
presses would be able to carry on their 
business in the industrial area to cater 
to the needs of Chandigarh town. There 
is a rationale in revising the policy to 
this extent and is fully saved by the dic- 
tum of the Supreme Court in Ramana 
Dayaram Shetty’s case (AIR 1979 SC 
1628) (supra). Therefore, we uphold the 
new policy as regards carving out of 
more plots for running printing press 
business but of smaller size. 


13. This brings us to the second limb 
of the third point. As regards the price 
which the petitioners have to pay for 
smaller plots, it is admitted case of both 
the parties that under the earlier scheme 
bigger plots were allotted to other cate- 
gories of persons at the rate of Rs. 15/- 
per square yard and the same offer was 
made to tbe petitioners from whom de- 
mand of 25% at the rate of Rs. 15/- per 
square yard was made which the peti- 
tioners duly complied with. When. the 
Chandigarh Administration thought of 
revising the policy, the 25% amount still 
remained with them and was not refund- 
ed to the petitioners, Even the stand of 
the Chandigarh Administration is that 
the petitioners have been given plots un- 
der the revised policy on the basis of 
their applications made in the year 1975 
and they have been asked to make good 
the difference of 25% on the enhanced 
price fixed by the Administration. 


! The sole reason given for claiming the 


enhanced price is that when offer was 
made in 1979, the prices had gone up. If 
the Chandigarh Administration took two 
years’ time in framing the scheme, the 
petitioners cannot be blamed for that. 
Nor would it be reasonable to permit the 
Chandigarh Administration to derive 
benefit of its own laches, If the Admin- 
istration had acted with expedition and 
revised the policy within a month or so, 
we have no doubt that the petitioners 
would have been asked to pay at the 
rate of Rs. 15/- per square yard. There- 
fore, there is no rationale in demanding 


kS 
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the petitioners applied -for transfer and 
deposited 25% of the price, is arbitrary 
having no reasonable basis or nexus in- 
asmuch as under the new .policy the size 
of the. plots has been reduced and price 
at the rate of Rs, 35/- per: square es 
is being asked instead of Rs, 15/-_ 
square yard.. 

-%. In the return, the Chandigarh Ad~ 
ministration. has admitted all the basic 
facts and has highlighted that since the 
applicants for allotment of plots for the 
printing presses were much more as com~ 


pared to the number of plots available, 


there was re-thinking in the Administra- 
tion regarding the allotment of plots to 
the other applicants of printing presses 
and a revised policy was sought to be 
framed and in the revised policy, the 
Administration had to carve out smaller 
plots and, as such, the petitioners cannot 
say that they were allotted plots in the 
year 1977 and, in any case, the re-think- 
ing was justified and was reasonable and 
as such the question of estoppel does not 
arise, As regards the price, the only 
stand is that in the year 1977, the price 
was Rs. 15/- per square yard, but the 
price had gone up in two years’ time and 
therefore, the Chandigarh Administration 
was justified in demanding the price at 
the rate of Rs. 35/- per square yard. It 
would be worthwhile mentioning that the 
Chandigarh Administration carved out as 
many as 286 plots which have been al- 
lotted at the revised rate of Rs. 35/- per 
square yard and the applicants, including 
the 21 writ petitioners, have deposited 
the additional earnest money also, 


8 After hearing the learned counsel 
for the parties, we are of the view that 


there is no merit in the first point raised . 


by the counsel for the petitioners: The 

ere draw of lots did not create any 
right in the petitioners as it was not 
one in pursuance of any statutory pro- 
ision, Moreover, no letter..of allotment 
was issued to the petitioners nor were 
hey called upon to pay the balance price. 
Therefore, the matter was still at the 
stage of consideration. This view of ours 
finds support from a Division Bench deci- 
sion of this Court in Madan Lal v. State 
of Punjab, ILR (1980) 1 Punj & Har 203: 
(AIR 1980 Punj & Har 88). Accordingly, 
we repel the first contention, 

9, As regards the second point, we 
find no merit therein also. On the facts 
of this case, the rule of equitable estop- 
pel- does not come into play apart from 
the aforesaid finding, as it was based 
cnly on the fact that the petitioners had 


Paradise Printers v, Union: Territory, -Chandigarh 


A.L R. 


placed orders for heávy machinery in- 
volving huge expenditure for setting up 
big printing presses in the plots regard- 
ing which draw of lots were drawn- in 
October, 1977, and huge money. is block- 
ed as possession of those plots was not 


delivered, 


These averments made in para 11 of 
the writ. petition are quite vague as it 
was not shown if in fact the petitioners 
had invested any amount for the pur- 
chase of machinery and that they had 
purchased the machinery which could not 
be accommodated in the smaller plots 
which are now sought to be allotted to 
them. The rule. of estoppel requires that 
the moment representation is made by a 
party and the other party acts on that 
representation and changes his position 
to his detriment, the first party cannot be 
allowed to go back on the representation 
so made, But, on the facts of the present 
case, the petitioners did not change their 
position and, therefore, the rule of equit- 
able estoppel cannot be brought in aid by 
them. 

10. The third point has two limbs of 
the argument. The Chandigarh Admin- 
istration had taken a decision to carve 
out bigger plots and to charge price at 
the rate of Rs, 15/- per square yard and 
it is urged on behalf of the petitioners 
that even administrative decisions must 
be given effect to by a Court of law as 
held by the Supreme Court in Ramana 
Dayaram. Shetty v. The International 
Airport Authority of India, AIR 1979 SC 
1628 and the new policy framed by the 
Chandigarh Administration is wholly 
arbitrary and violative of Article 14 of 
the Constitution and as such should be 
discarded, Hence, it is urged that the 
Chandigarh Administration is bound by 
its memo, Annexure P-1, and the draw 
of lots which took place on 9th October, 
1977, and the same should be given ef- 
fect to, Reliance in this regard is placed 
on the following observations from Rs, 
aforesaid case :— 


“Now, obviously where a corporation is 
an instrumentality or agency of Govern- 
ment, it would, in the exercise of its 
power or discretion, be subject to the 
same constitutional or public law limita- 
tions as Government. The rule inhibiting 
arbitrary action by Government. which 
we have discussed above must apply 
equally where such corporation is deal- 
mg with the public, whether by way of 


pag jobs or entering into contracts or — 


, and it cannot act arbitrarily 
on enter into relationship with any per- — 


N 
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already deposited under-the previous ap- 
plications. In pursuance of the aforesaid 
press-note, all the 21 petitioners before 
us, applied for allotment of plots in the 
prescribed -forms, © complete in all re- 


` spects; ~According to the press-note, the 


plots were to be allotted at the- rate ot 
Rs, 15/-~ per square yard, . e one 
= Chandigarh administration cee 


out industrial plots, out of which 43 plots 
of bigger, sizes were earmarked for print- 


ing presses and the remaining for other 
purposes, namely, ice-cream industry, 
kerosene ofl, dhabas and other alike pur- 
poses, The Chandigarh Administration 
issued a memo in September, 1977, to all 
the applicants, . including the petitioners 


before us, a copy of which ‘has been an- 
“nexed with the writ petition as Anne- 


xure P, 1, Under this memo, ‘the ` peti- 
tionets were directed to deposit 25% of 
the total price ofthe plot to enable the 
Administration. to finalise the allotment 
of sites and also demanded certain af- 


davits, The petitioners deposited the re- | 
‘quisite amounts and also furnished the 


-> 


requisite affidavits, The applications re- 
ceived by the Chandigarh Administration 


for allotment of ‘industrial plots of vari- M 
ous categories were more than the plots 


which were available with the Chandi- 
gath Administration in the Industrial 


-Area, Therefore, lots were drawn in the 


month of October, 1977, and in the draw 
of lots, all the 21 petitioners came out 


‘successful and plots were earmarked for 


each of “them for running printing 
presses, However,- no letter of allotment 


` was issued to them nor the petitioners 


were called upon to deposit the balanca 
of 75%, 


4. Drawing of lots was given effect to, 
so far as other categories were- concern- 
ed and to them letters of allotment were 
issued and the. possession of the plots was 
delivered, but. as regards.the category of 
printing presses, the matter was kept 
pending by the Chandigarh Administra- 
tion to give it a second thought, in view 
of the fact that large number of other 
persons had also applied for allotment of 
plots for rimning printing presses and 
the Chandigarh Administration had found 
that there was necessity of creating more 


À plots, so that larger number of printing 


presses could be established to meet ‘the 
necessity of printing etc, for the Chandi- 


. garh town, The Chandigarh Administra- 
started, 


re-examining thë matter and 
came to a decision in 1979, 


tion 
ultimately 


that as regards the printing, presses, the 


earlier proposal of creating bigger ‘plots 


Paradise Printers V, 


Union Territory, Chandigarh P.&H. 3% 
was not feasible and instead, carved out 
amaller plots within the same area which 
was earmarked for printing presses 80 
that a larger‘number ` of press owners 
iny De abie tO- gor tho pipia Cor seing 
up~ their business,- ` 


sued frésh-letters to the applicants for 
printing’ press plots, including. the peti- 
tioners, and a copy of such letter has 
been attached as Annextire P. 3’ with the 
writ petition, which is-‘dated 24th- Sept- 


‘ember, 1979. By this letter, the “Chandi-. 


garh Administration. informed the. appli- 
cants of its decision: to consider their 
applications for allotment of plots. by 
giving them 10 marlas'‘plots at the rate 
of Rs, 35/- per square yard through draw 
of lots which was to be held at the Pan- 
chayat Bhawan on 9th October, 1979, In . 
pursuance ‘of letters like Annexure P. 3, 
all the petitioners attended the draw of 
lots on 9th. October, 1979; and -lots were 
drawn and. plots of ‘smaller sizes, after 
the process, were sought to be allotted to 
92 applicants out of 108, including the 

5. However, before the lots’ were 


‘drawn, the petitioners. filed the present 


writ petition in this Court which came 
up for preliminary. hearing on 9th Octo- 
ber, 1979, in which the ‘following interim 
order was passed :-~~ 

“The draw of lots may continue bub 
may not be finalised ad interim,” 


The petitioners made good the deposit of 
25% at the rate of Rs, 36/- per square 
yard and also joined the draw of lots, 
without prejudice to their rights in tne 
writ petition, i 


6. In the writ petition, various points 
have been. raised, but those which have 
been urged before us and require deter- 
mination are seb out as follows t— l 
'.(1) The draw of lots was. mada in 
favour of the petitioners on 9th October, 
1977,- and,, therefore, a binding. contract 
came into being on the basis of which tha 
petitioners -were entitled to oo iranse 
fer of the-plots, - 

ng The Chandigarh Administration 

going back 

of Tots made on Sth Octo- 

ber, 1977, in favour of the petitioners on 
the rule of equitable estoppel, and 

(3) “the action of 

Administrat m = not 


was 
isstied in thé Daily Tribune under which 
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n I3.-For the reasons recorded above, 
this petition fails and is dismissed -With 


no order as to costa, ` 
- Petition dismissed, 


1 
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B. S. DHILLON AND G. C. MTAL, JJ, 
Paradise Printers, Chandigarh and 

others, Petitioners v. The Union Terri- 

tory, ‘Chandigarh and others, Respon- 

dents, 

aan Writ No, 3512 of 1979, D/- 25-4- 


Constitution -of India, “Article uo =< 
Equality before law — Petitioners suc- 
cessful in lots drawn for allotment of in- 
dustrial plots at certain rate — Allot- 
ment letters not issued only to peti- 
tioners — Allotment policy revised after 
about two years — Rates increased but 
size of plots reduced — Extent of viola- 
tion of Art, 14 — Applicability of estop- 
pel, (Evidence Act (1 of 1872), S. 115). 

Where lots are drawn for allotment of 
industrial plots, but no letters are issued, 
the mere draw of lots does not create 
any right as it is not done under any sta- 
tutory provision, . When the balance of 
price (initial deposit -taken before draw- 
ing the lot) also has not been taken, iH 
shows the matter to be still in the con- 
sideration stage. The petitioners success- 
ful in the draw cannot hence claim a 
binding contract entitling them to trans- 
fer of the Plots, AIR 1980 Punj & Har 88, 
. Foll. © (Para 8) 

When the petitioners did not change 
their position after their success m the 
‘draw, the rule of equitable estoppel cai- 
. not be called in ‘aid by them. The rule 
of ` estoppel requires that once a party 
acting ön the representations of another 
changes his position ` to his detriment, 
that other cannot be allowed to go back 

on his representations. (Para 9) 


When the’ authorities- revising - the 
policy. reduce the` size of the plots but 
are to allot to’ more persons, “their: ac- 
‘tion is not arbitrary. To this extent there 
is a rationale in the revision and it has 


to be upheld, ATR 1979 SC 1628, Applied. - 


(Para 12) 

When the ‘authorities demand higher 
price under the revised policy on the 
ground the prices had gone up, but they 
have taken about two years for the re- 
vision, the petitioners cannot be blamed. 
The ‘authorities ‘also’ cannot. be- permitted 
to derive benefit of: their. own laches. 


EX/HX/Cc625/80/7RM ~ 


Paradise Printers - v, Union Territory, Chandigarh 


A.L R. 


There is therefore no rationale: in de- 
manding the higher`price from the peti- 
tioners ‘and it is clearly arbitrary. ` Such 
demand is also discriminatory vis-a-vis 
those who have applied along with peti- 
tioners but who were ‘given ‘the allot- 
ment before the revision, The petitioners 
and those applicants’ constitute a class in 
Tespect of-price and discrimination with- 


in the same class is violative of Art. 14, 


The others allotted under the -revised 


policy constitute a separate: class vis-a-. 


vis the petitioners and demand at the 
higher price from those others and the 
petitioners is not justified, Hence from 
the petitioners the price at the old rate 
alone: can be levied for the new plots. 
(Paras 13, 14) 


When the petitioners have filed the 
writ petition before the draw of the lots 
under the revised policy and paid addi- 
tional amount without prejudice to their 
rights in the writ petition, the rule of 
estoppel cannot be raised against them 
on eround of nor puch participation. 

(Para 15) 


Cases Referred : Chronological Paras 
AIR‘ 1980 . Punj & Har 88: ILR (1980) 1 


Punj & Har 203 = 8 18 
AIR 1979 SC 1628 BG, 22, 13 
AIR 1978 SC 597 10 


AIR 1975 SC 266 . 10 
ATR 1974 SC 555: 1974 Lab IC 427 10 


- Kuldip Singh, Bar-at-Law ‘and R, S, 
Mongia, for Petitioners.’ Anand Sarup 
and M. L. Bansal, for Respondents, 

GOKAL CHAND MITAL, J.:~ The 
Printing Press Association-of Chandigarh 
moved the. Chandigarh Administration 


. for allotment of plots in- Industrial Area 


to the printing press owners, on. which 
applications were invited in the year 1968 
‘y the . Chandigarh Administration for 


‘allotment of industrial plots to such’ suit- 


able industries as were recommended by 
the District Industries Officer. In re- 
sponse to the aforesaid, some of the writ- 
petitioners, .as- printing press owners, 
made applications .to the Chandigarh 
Administration for allotment of industrial 
plots of the sizes required by each of 
them, ... a, y 


2. While the matter was still under - 


consideration, in the year 1975, an adver- 
tisement was issued in the Daily. Tribune, 
inviting applications for allotment of in- 
dustrial -plots to the printing press 
owners, on prescribed forms, and it was 
provided . therein that those ‘who had al- 
ready applied - should apply afresh, ` but 
need’ hot send earnest monev if they had 


T 


iw 


‘Section 63 of the 


1381 ` 


which lie. within his knowledge and the 
burden of proving which would naturally 
rest on him, it cannot be said that ihe 
Court had. no. jurisdiction to sell the pro- 
perty and hence the sale was a nullity. 
Therefore, if a judgment-debtor does not 
raise his objection to the. sale before the 
property is sold, his objection to the sale- 
ability of the property taken after the 
sale, must be taken to be tantamount to 
an application to set aside a sale and .as 


such governed by Article 166, Limitation- 
‘Act. The sale referred to in Article 166 


is clearly the auction sale, There can ob- 
viously be no question of setting aside a 
sale, after it has been confirmed and be- 
comes absolute under Order 21, Rule 92, 
ce. Pc” 


10. This case is clearly distinguishable 
on the facts of the present case. The ob- 
jections available to the judgment- 
debtor under Section 60 of the Code of 
Civil Procedure are of such a nature 
which . could easily be waived by the 
judgment-debtor and therefore, any sale 
in violation of those provisions could not 
be held to be a nullity. In the present 
case an award could not be executed un- 
der Section 63 (a) of. the Punjab Co- 
operative Societies Act, 1961; as a decree 
of the Civil Court unless a certificate 
was obtained from the Registrar of* the 
Co-operative Society. It has. been found 
as a fact by the Courts below that there 
is no evidence that the award on the 
basis of which the execution application 
was filed was accompanied by a certifi- 
cate of Registrar. The learned counsel 
for the auction purchaser tried to ex- 
plain that the said certificate may. be 


with the original application filed for the . 


first time for execution of the award. I 


am afraid, no such effort to produce that 
file was either made 


in the executing 
Court or any such application was made 
in this Court. Rather the learned lower 
appellate Court has categorically stated 


-that he had gone through the record of 


the execution application filed bythe 


.decree-holder and there was only a copy 


of the award attached thereto but no 


certificate of the Registrar as envisaged 
.by Section 63 (a) of the Punjab Co-op- 


erative Societies Act, 1961, was there, In 
the absence of such a certificate, the 


award was not executable as a decree of 


the Civil Court. 

It has been so held by this Court in 
Rattan Singh’s case (1969 Cur LJ 239) 
(supra). Para 4 thereof reads as under:— 

“The next point urged is tkat under 
Act, the decision or 


Santa Singh v.-Dial Singh 
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award made under Secs. 54,: 56,, 62 .and 
68 of the Act.can be- executed in a civil 
Court only on a certificate signed by the 
Registrar, or any person authorised by 
him in this behalf, as it is that certifi- 
cate which makes the decision or the 
award a decree of a civil Court which is 
executable in the same manner as the 
decree of such Court, Till that certifi- 
cate is issued by the Registrar, the deci- 
sion of award does not become a decree 
of a civil Court and cannot be executed. 
This objection is based on Section 63 of 
the Act, and there is substance in it. The 
learned - counsel for the respondent 
decree-holder has admitted that no certi- 
ficate from the Registrar was obtained. 
In my opinion, therefore, the Society 
could not make an application for execu- 
tion of the award, dated 10th of July, 
1962, as modified by order under Sec- 
tion 69 of the said Act without the certi- 
ficate prescribed in Section 63 (a) of the 
Act, The Court of the Senior Subordinate 
Judge, Rupar, therefore, did not get any 
jurisdiction to execute the award as it 
had not become a decree of a civil Court, 
which alone could be executed by him. 
The execution proceedings before’ the 
learned Senior Subordinate Judge are 
wholly without jurisdiction,” 


ya 


11. As a result of the above discus- 
sion, this objection which is a subject 
matter of issue No, 4, is clearly covered! 
by Section 47 of the Code of Civil Pro- 
cedure as it relates to the execution of 
the decree ye the Court which had no 
jurisdiction to execute the same in the 
absence of a certificate’ as contemplated 
under Section 63 (a) of the Punjab Co- 
operative Societies Act, 1961. Conse- 
quently, all these proceedings culminat- 
ing in the confirmation of the sale are 
void and without jurisdiction, 









12. Turning to issue No, 1 reg 
limitation, it will be seen that the limi 
tation for such an objection petition un 
der Section 47 is governed by Article 1 
of the Limitation Act, 1908, which is no 
equal to Article 137 of the Limitation 
Act, 1963. It has been held in Ramanna’ 
case (AIR 1956 SC 87) (supra) that when 
a sale in execution is inoperative an 
void, an application by a judgment-debtor| 
to have it declared void and for appro- 
priate reliefs is governed by Article 181 
and not by. Article 166 of the Limitatio 
Act, 1908. Thus the objection petition i 
this case was within time, 
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Bengal Money Lenders Act is. a provi- 
sion relating to the contents of the. sale 
proclamation and its effect is to amend 
or supplement Order. 21, Rule 66 (2): (a) 
which directs the Court to specify in the 
Sale proclamation “the property to b8 
sold”. Any objection regarding non-com= 
-pliance with Section 35 in specifying the 
property to be sold is a defect in the 
sale proclamation within the meaning of 
the second proviso to Order 21, Rule .98. 
It follows that an objection that the sale 
proclamation did not conform to Sec, 35 
Bengal Money Lenders Act cannot avail 
a. judgment-debtor in an application un- 
der Order 21, Rule 90, C. P.C. if he 
was present at the drawing up of the sale 
proclamation and did not raise any such 
objection at that time nor can it avail a 
judgment-debtor who after receiving 
notice did not attend at the drawing up 
of the sale proclamation at all. In this 
case, a distinction has been made as to 
what is an irregularity and what is nul- 
lity: In. that context it has been observ- 
ed that the safest rule to determine what 
is an irregularity and what is nullity is 
to see whether the party can waive the 
objection; if he can waive it, it amounts 
to an irregularity; if he cannot it is a 
nullity, A waiver is an intentional relin- 
quishment of a known right but obvious- 
ly an objection to jurisdiction cannot be 
waived for consent cannot give a Court 
jurisdiction where there is none. On the 
basis of this authority, the contention of 
the learned counsel for the petitioner 
may be correct as regards the objections 
relating to the non-compliance of O, 21, 
' Rule 54 and Order 21, Rule 66, C. P. G, 
but as regards the objection for not ob- 
taining the certificate under Section 63 
of the Punjab Co-operative Societies Act, 
1961, this authority rather helps the 
judgment-debtor particularly when it has 
been observed therein that “an objection 
to jurisdiction cannot be waived for con- 
sent cannot give a Court jurisdiction 
where there is none,” 


7. In the present case, it is a statutory 
requirement that before an award was to 
‘be executed as a'decree of a Civil Court, 
a certificate signed by the Registrar, or 
‘ any person authorised by him in this be- 
-half is a sine qua non, Section- 63 (a) of 
the Punjab Co-operative Societies Act, 
1961, reads as under :—~ 

“63 Execution of certain decision, 
awards and orders. —— Every. decision, 
award or order duly passed under Ss. 54, 
56, 62, 68 or 69 shall, if not carried out — 


Santa. Singh v,. Dial Singh 


A. LR 


(a) on -a` certificate. signed by the Re- 
gistrar, or any person authorised by: him 
in this behalf, be deemed, to be a decreé 
of a civil Court and shall be executed in 
the same manner as decree of such 
Court”, 

8. Even in Mangal Prasad’s case (AIR 
1977 All 147) (supra) it has been held 
that where the objections taken in the 
application related to non-compliance of 
formalities of attachment provided by 
Order 21, Rule 54, inadequacy of price, 
insufficient number of bidders, on ac- 
count of proclamation not being done in 
a proper manner, conduct of sale not be- 
ing in an honest and bona fide manner 


-and that facts and circumstances en- 


hancing the value of the site were either 
not mentioned in the proclamation or 
taken into consideration, it would be an 
application under Order 21, Rule 90 and 
not under Section 47. Under these cir- 
cumstances and on the basis of said Su- 
preme Court judgment, the objections 
filed by the judgment-debtor, which are 
the subject matter of issue No, 2 are 
held to be not available to him in the 
objection petition under Section 47 of 
the Code of Civil Procedure. However m 
the present case the most important 
rie is the subject-matter of. issue 
o, 4, l 


$. According to the learned counsel) m 
view of Gauri’s case (AIR 1942 Lah 153) 
(supra), a Full Bench judgment of the 
Lahore High Court, even such an objec- 
tion as contemplated by issue No, 4 is 
also not available to the judgment- 
debtor under Section 47 of the Code of 
Civil Procedure. In that case- the ques- 
tion referred to the Full Bench was, “If 
property is attached. in execution pro- 
ceedings and if the judgment-debtor - hae 
objections to raise on the ground that 
the property is not liable to attachment 
or sale, is he entitled to wait until sale 
has taken place and then have the sale 
set aside on the ground that the Court 


‘has no jurisdiction to sell the property?” 


While dealing with this question, it has 
been observed therein as that :— 

“The judgment-debtor cannot ignore 
the auction sale on the ground that the 
Court had no jurisdiction to sell the pro- 


‘perty, because the Court. would have | 


jurisdiction to sell, unless and until the 
facts showing that the property is ex- 
empt from attachment or sale are alleg- 
ed and proved by the judgment-debtor. 
If the judgment-debtor fails to allege be- 
fore the sale facts- entitling him to claim 
exemption under Section 60, C. P. C 


= Bae. 


a f 


fag 


"tor, 


the “to the. execution are 
valid;-. On-'the pleadings of the parties; 
_ the executing Court framed the follow 
~ ie issuesia—,  .. 
-. Whether the - application is within 
ee OPD . 
2.-Whether there has been material. ‘tre 
regularities in’ the conduct of sale in dis- 
-pute? OPD, ~ >- 


3. Whether the auction ‘took place as a 
result of collusion between the D, H, and 
the auction purchaser? OPD; ” 


4,. Whether the decree was mexkent- 
able without the notification of the Re- 
 gistrar u/s, 63 of the Act? OPD, 

5. Whether. the objections covered un- 
der issues Nos, ee ee 
at this .stagef OPD; : 

- 6, Relief, 


3. The | “executing | Court accepted, the 
objections of .the judgment-debtor as it 
came to the conclusion that there ` has 
been material irregularity in the conduct 
.of the sale and under issue No, 4 it was 
held that the decree was inexecutanle 
without the certificate of the 
under section 63 of. the Act‘though on 


issue No. -3 it was held that there was no. 


collusion or” fraud ‘between the decree- 


holder‘ and ` the auction-purchaser as 


alleged by the judgment-debtor, The 
abenia - petition was held to be one 
_under ‘section -` 47 of the Code of Civil 
Procedure and consequently within . time, 
In appeal, alf these. findings of. the ex- 
.- eċcuting Court have ‘been. affirmed and 
‘eonsequently the appeal, filed © by ths 
auction-purchaser > dismissed, ~'-On 
the “last objection of. i the ° judgment-deb- 
‘which was the subject matter ‘of 
- issue No. 4, the lower appellate Court has 


_ observed :— - ` 


' “In this ` case, there: is no‘ evidence 


“that the award on the basis of which èx- 


ecution application was filed was ac- 
‘companied by any certificate. of -the Re- 
gistrar under -Section 63° of: the’ Punjab 


` Co-operative ‘Societies Act, 1961, I have 


gone through the record, execution ap- 
_ plication filed by the decree-hoider, 
~There is only a copy ofthe award at- 
tached ::to the. execution ‘application bul 
‘there is no: certificate -of the Registrar 
with the award as envisaged by Sec. 63 


2 of-the: Co-operative Societies Act, There- 


_ maintainable . 


fore,.- the’ execution application was -not 
and - hence’ the fearned 
: who- started the execution pro- 


in of the execution 


Judge 
ceedings 


pursuance. 
application acted without Jurisdiction.” 


Feeling: aggrieved against this, the auc- 


Santa Singh v. ‘Dial Singh 


- were available 


_ available 


P&H. N 
m thisiCourt, — i i S. 
4.. Learned counsel for the petitioner 
vehemently contended that once the sale 
is conducted: and confirmed, . the same 
cannot be set aside on the grounds which 
were ‘available. to the judgment-debtor 
prior to its confirmation, to 
the learned counsel, all these objec 
to the Judgment-debtor. 
under Order 21, Rule. 90 of the Code of 
Civil ‘Procedure and since the judgment- 
debtor . failed to take these objections 
within the time prescrib the- sama 
could not be taken under Section 47 of . 
the Code of Civil Civil Procedure, He 
particularly drew the attention of the 
Court ` to the amendment to this Rule 
made by this Court. which’ to the fol- 
lowing effect z= is 


“Provided further ‘that. no- such: sale 


Shall be set asidé on any ground which 


the applicant could: have put forward. be- 
fore the sale was conducted,” : . 


"5. According to: the learned ` “counsel, 
xii these objections as to the non-com- 
pliance of Order 21, Rule 54, Order 21, 
Rule 66, C, P, C, as well as to the non- 
compliance of Section 63 (a) of the Pun- 
Jab. Co-operative: Societies Act, 1961, were 
‘to the Judgment-debtor - and. 
since he failed to take the same within 
the time prescribed; the sale which has 


been confirmed’. could not be set aside 


on. these objections subsequently under 
Section 47 of the Code of Civil Proce- 
dute.. In’ support of this contention, he 
relied upon . :Dhirendra- Nath y, Sudhir 


Chandra. AIR’: 1964 ‘SC-1300: Gauri v; 


Ude AIR':1942 Lah 153 (FB); Firm Wasti 
Ram`-v, Mt.. Ganeshi AIR 1939 Lah 405 
and Mangal Prasad v, Krishna Kumar 
AIR 71977. All .147, .On the other hand, 
fhe learned counsel for the judgment- 
debtor relied upon Rattan Singh v. Rupar 
W. Co-op. Society 4969 Cur LJ 239 and 
Ramanna v, allapsraju AIR 1956 SC.87. 


6 I hy heard the learned counsel: 
for the parties at- great length, 
In -Dhirendra Nath’s case (supra) it has 
been-held that where a judgment-debtor 
who received the notice of the proclama- 
tion, did not attend at the drawing up of 
the proclamation or didnot object -to the 
non-compliance with Section 35 of the 
Bengal Money Lenders Act and by non- 
observance of the provisions of that sec- 
tion no substantial injury was caused to 
the judgment-debtor, the sale is not H- 
able to be set aside in' an application un- 
der Order 21, Rule: 90, Section 35 of the 


. 

ti + 
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e therein: go against him. Sec. 35-B 
f the Code ‘of Civil Procedure deprives 
the shes to prosecute „the case if he 
y the costs on.the date: ‘next 








e case squarely falls 
thin the four corners of this section, 
us, being a penal section, it is to be 
ed very strictly. Under the cir- 
cumstances, I do not find any ground to 
interfere in the order -of the trial Court 
‘dismissing the application of „the: defen- 
dant-petitioner, 


6. The intention of the petitioner to 
delay the proceedings in the suit is also 
clear from the fact that he obtained the 
- orders for summoning the record of the 
trial Court in this petition, In my 
opinion, there was absolutely no occasion 


for getting this order from this Court for - 


summoning the record ’ of- the trial 
Court. The whole conduct of the peti- 
tion speaks for itself, 


T. For the reasons recorded above, this 
petition fails and is dismissed with costs, 
Costs assessed Rs, 300/-, Parties have 
been directed to appear in the trial court 


ony 410-1900 
Revision dismisied, 





AIR 1981 PUNJAB AND HARYANA. 26 
J. V, GUPTA, J, 
Santa Singh, . Petitioner v, 
and -another, Respondents, 
Civil Revn, No, 1391 of 1974, Dj- 28-8 
1980." 


(A) Civil P. C. (5 of 1908), S. 47, O. 21, 
R. 90.— Award under Punjab Co-opera- 
tive Societies Act —- Certificate of Re- 
gistrar not enclosed with execution peti- 
tion — Award is not executable — Objec- 
tion as to inexecutability of award can 
be raised under S, 47, C. P. C. Case law 
discussed. {Paras 9, 11) 


'(B) Limitation Act (36 of 1963), Arti- 
cle 137 — Civil P. C. (1908), S. 47 — Ob- 
jection petition under S. 47 — Governed 
by Art, 137. AIR 1956 SC 87, Foll. ` 

(Para 12) 


Cases Referred : Chronological. 


AIR 1977 All 147 5, 8 
1969 Cur LJ 239 5, 10 
AIR. 1964 SC 1300 5, 6 


*Against order of R, K, Syngal, Sr. Sub, 


Judge with enhanced appellate powers 
‘Amritsar, D/+ 1-10-1974, 


TY AY ERRI RAAU NPIN. 


Santa’ Singh v, Dial Singh” 


Dial Singh i 


A.L R. 
AIR 1956 SC 87 5,12 
ATR 1942: Lah `153 (FB). ` 5, 9 


AIR 1939 Lah’ 405’ a ce oe 3 


Ashok Bhan, for Petitioner: H, L, Sarin 
Sr. Advocate (M. L. Sarin and R. L, Sarin 
with him), for Respondents, j 


ORDER :— Santa Singh. petitioner 
(auction purchaser) has -filed this revi- 
sion petition against the order of the 
Senior Sub Judge with Enhanced Appel- 
late Powers, Amritsar, dated 1st October 


| 1974, whereby the order of the execut- 


ing Court accepting the objection petition 


of the judgment-debtor was. maintained, 


-2, Anjman Imdad Karja-Bahmi, a co- 


‘operative society registered under the 


Punjab Co-operative Societies Act, 1961, 
obtained an award against - Dial Singh 
(judgmer'-debtor) for the recovery of 
about Rs, 600/- on ist of March, 1963, 
On the basis of that award, the said Co- 
operative Society, filed an execution ap- 
plication, A shop belonging to Dial Singh 
judgment-debtor was attached. and sold, 
The judgment-debtor filed- an objection 
petition dated 22nd July, 1965, under 


Section. 47 of the Code of Civil Proce- 


dure, .alleging therein that the sale in 
favour of the auction purchaser peti- 
tioner, is void because of invalid attach- 


ment and non-compliance of - Order 21, 
Rule 54 and as well as on account of 
non-compliance of the provisions of 
Order 21, Rule 66, C. P.-C, as no notice 
was served on him in accordance with 
that provision, It. was also pleaded thal 


the said sale is vitiated because of fraud . 


and collusion between the decree-holder 
and the auction-purchaser, An objection 
was also taken that the award obtained 
by the Co-operative Society could not be 
executed without there being a certifi- 
cate of Registrar of Co-operative Society 
given under. Section 63 of the Punjab 
Co-operative Societies Act, 1961, Without 
such a certificate, the award could nof 
become a decree and hence on the basis 
of that award no execution application 
could be filed. The.execution proceedings 
taken on the basis.of the award without 
the certificate of the Registrar are void 
and sale in consequence of the same ig 
nullity and without jurisdiction, In tha 
reply filed on behalf of the auction pur- 
chaser, all these allegations were denied, 
As regards the last objection relating to 
the certificate to be obtained from the 
Registrar Co-operative Society, it was 
stated that the execution was properly 
instituted. Moreover, this objection could 
not be taken.in these proceedings, AJA 


ef 


aye 


1981.. 


of Section 35-B. The trial Court, after 
hearing the arguments, had dismissed the 
same vide impugned order, dated 3lst 
July, 1980. It has been observed by the 
trial Court that :— 


“In view of the law laid down in the 
above authorities, the application filed 
later on by the defendant No, 2 cannot 


deprive the plaintiff from prosecuting 
‘this suit, as it is open to the plaintiff to 


pay the costs when the documents are 
produced or tendered into evidence or 
the defendant can recover the costs 
otherwise”, 


Feeling aggrieved against this, the defen- 
dant-petitioner has filed the present re- 
vision in this Court, ; 


3. The. learned counsel for the peti- 
tioner vehemently contended that the 
provisions of Section 35-B of the Code 
of Civil Procedure are cleariy attracted 
and ‘the trial Court has -acted illegally 
and with material irregularity in dismis- 
sing his application. He also referred: to 
Smt. Hakmi v. Pitambar, (1978) 80 Pun 
LR 256:. (AIR 1978 Punj & Har 145) and 
Nanak Chand v. Suresh Chand Jain. 
(1979) 81 Pun LR 581: (AIR 1979 Punj 
& Har 229) in support of his contention. 


4. The learned counsel for the plain- 
tiff-respondent ‘contended that no revi- 
sion is competent against the impugned 
order and in any case Section 35-B is not 
at all applicable. The whole effort of the 
defendant-petitioner is to delay the pro- 
ceedings in the suit, and, thus, to harm 
the interest of the plaintiff by delaying 
the- same, 


5. I have heard the learned counsel 
for the parties at great length. Sec. 35-23 
of the Code of Civil Procedure,- —— as 
ander :— 

(1) If, on any date fixed for the hea 
ing of a suit for taking any step herein, 
a party to the suit — 

(a) fails to take the step which he was 


required by or under this Code to take 


on that date, or 


(b) obtains an. adjournment for taking 
such step or for producing evidence or 
on any other ground, 


the Court may, for reasons to be record- 
ed, make an order requiring such party 
to. pay to the other party such costs as 
would, in the opinion of the Court, be 
reasonably sufficient to reimburse the 


other party in respect of the expenses 


. incurred by him in attending the Court 
\ on that date, and payment of such costs, 


an the date next following the date of 


Simpy Films, Jullundur v. Rajdhani Films (P) Ltd, 


. words, 


P.& H. 25 . 


such order,. shall be a condition prece- 
dent to the further prosecution of — 
(a) the suit by the plaintiff, where the 
plaintiff was ordered to pay such costs, 
(b) the defence by the defendant. 
where the defendant was ordered to pay 
such costs. 


Explanation: Where separate defences 
have been raised by the defendants or 
groups of defendants, payment of such 
costs shall be a condition precedent to 
the further prosecution of the defence 
by such defendants or groups of defen- 
dants as have been ordered by the Court 
to pay ‘such costs, 


(2) The costs, ordered to be paid under 
sub-section (1), shall not, if paid, be in- . 
cluded in the costs awarded in the decree 
passed in the suit; but if such costs are 
not paid, a separate order shall be drawn 
up indicating the amount of such costs 
and the names and addresses of the per- 
sons by whom such costs are payable 


-and the order so drawn up shall be exe- 


cutable against such persons.” 


From the language used therein it is 
quite clear that if a party to the suit 
fails to take the step which he is re- 
quired by this Court to take on that date, 
or seeks adjournment for taking such 
steps or for producing evidence on any 
other ground and the same is allowed by 
the Court on payment of costs, the same 
shall be a condition precedent to the 
further prosecution of the suit. In the 
present case, Rs, 300/- as costs were 
awarded as the plaintiff was allowed to 
produce his two documents. In other 
: the production’ of the said two 
documents, was conditional on payment 


_of Rs, 300/- as costs, Under no circum- 


stances, it could be said that the plain- 


‘tiff failed to take any step which he was' 


required to take on. that date or. he ob- 
tained any adjournment for taking any | 
such step or for producing evidence. On 
the other hand, it appears that the de- 
fendant-petitioner is causing unnecessary 
delay by moving such like applications. 
At one stage when the plaintiff wanted 
to make this payment of Rs. 300/-, the 
defendant refused to accept the same on 
the ground that it was not paid on the 
first date as ordered by the High Court. 
From al this it appears:that for one rea- 
son or the other, the proceedings are be- 
ing delayed on the part of the defendant, 
The authorities referred to above by the 
learned counsel for the petitioner, have 
absolutely no applicability to the facts of 
the present case: rather the observations 
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pplicable, would not'be necessary: and 
he protective legislation of sub-sec, (5} 
f Section 11 would give a protective 
brella against the vesting of such area 












ion thereof :—= 

(4) Sections 7 (1) and 11 (7)-are ope- 
ative in mutually exclusive fields inas- 
uch as the former applies at the decla- 
atory stage and the latter at the exe- 
utory stage in order to de-link perma- 
ently the landowner with his - surplus 
ea; and 

(5) the Letters Patent Bench’s decision 
in Jagar Singh’s case (AIR 1977 Punj & 
ar 114) (supra) is held not to be good 
aw and hereby overruled. 

35. I have no difference to the result 
of the petition and the same deserves ac- 
ceptance, which is hereby done, but with 
no order as ai costs, 

Petition’ allowed. 
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Simpy Films No, 12, Jullundur, Peti- 
tioner v. Rajdhani Films (P) Ltd. and 
others, Respondents, 

Civil Revn. No. 1830 of 1980, D/- 22-9- 
1980.* 


Civil P. C. (5 of 1908), Section 35-B — 
Plaintif allowed to file certain docu- 
ments on payment of costs to defendant 
— Failure of plaintiff to pay cost, on 
date next following date of order — 
Plaintiff cannot be deprived from prose- 
cutińg suit under Section 35-B. 


Where the High Court while remand- 
ing the suit, allowed the plaintiff to pro- 
duce some documents on payment of cer- 
tain costs to the defendant on the first 
day and the plaintiff failed to pay the 
costs on the date next following the date 
of order, it could not be said that the 


plaintiff failed to take any step which he’ 


was required’ to take on that date, and 
hence, his failure could not deprive the 
plaintiff from prosecuting the suit, The 
suit, therefore, could not be dismissed on 
this count. AIR 1978 Pun} & Har 145 and 
AIR 1979 Punj & Har 229, Disting. 

. (Para 5) 


Section 35-B deprives the plaintiff to 
te the case if he fails to pay the 
‘costs on the date next following the date 


“Against order of P. S. Ahluwalia, Sub J., 


lst Class, Jullundur, D/- 31-7-1980, 


JX/TX/F115/80/VCD/SNV 


Simpy Films, Jullundur v, Rajdhani Films (P) Ltd, 


the State Government or me utilisa- 


and Adishwar Dayal, 


A. L R, 


of order and is thus of extreme’ penaity 
and it should not be imposed ‘unless the 
case squarely falls within the four cor- 
ners of this section. Being a penal sec- 
tion, it is to be construed very strictly. 
(Para 5) 
Cases ‘Referred : Chronological Paras 
ATR 1979 -Punj & Har 229: 81 Pun LR 
581 3 
i i Punj fe Har 145: 80 Pun LR 
5 3 


G. R. Majithia with Amarjit Chowdhry 
for Petitioner; 
Anand Sarup, Sr. Advocate (Sunil Parti 
and M. L. Bansal with him) (for No, 1) 
and Satya Parkash Jain (for No, 2), for 
Respondents. 


ORDER :— The PETE E EE ERP 
bas filed this revision petition against the 
order of the trial Court, dated 31st July, 
1980, whereby his application under Sec- 
tion 35-B of the Code of Civil Procedure, 
was di 

2. In Civil Revision No. 2425 of 1979, 
decided on 17th December, 1979, it was 
ordered that the plaintiff is allowed to 


produce the two documents on paymen! | 


of Rs, 300/- as costs. Since the parties 
were already directed to appear before 
the trial Court on 3rd December, 1979 
in Civil Revision No. 1239 of 1979, the 
parties appeared before the trial Court 
On that date, but as the record of the 
case which had been summoned by the 
High Court, had not been received back 
in the trial Court, the case was adjourn- 


iw 


ed to 17th December, 1979, On 17th Dec- . 


ember, 1979, it De that the defen- `: 


dant-petitioner Simpy Films, Jul- 
lundur, moved an application for amend- 
ment of issues and the case was adjourn- 
ed to 19th January, 1980, for reply and 
arguments on that application. On 19th 
January, 1980, the application for amend- 
ment of issues was disposed of and the 
case was fixed for 15th March, 1980 for 
evidence of the plaintiff. The order of 
the trial Court on that date, reproduced 
in the Grounds for Revision, reads thus: 


“For evidence of the plaintiff to come 
up On 15th March, 1980, the costs as or- 
dered by the Hon’ble High Court has not 
been deposited or tendered or paid till to- 
day. It appears, meanwhile, the petitioner 
defendant moved an application under 
Section 35-B of the Code of Civil Proce- 
dure, for dismissal of the suit on the 
ground that since the plaintiff has failed 
to pay the costs of Rs, 300/- as ordered 
by the High Court, the suit was liable 
to be. dismissed in view of the provisions 
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has been: determined as the permissible 
area. andthe remaining as the surplus 
area, The. word “determined”. used in 
sub-section (7) of Section 11 of the Re- 
form,law appears to me .to have been 
used in the context in the second sense 


Le. to put.an, end-to or:to-come to an. 


end’ The meaning. employed therein; 


contra-distinct of causing a declaration, 


is in the nature of putting an end to the 
surplus area by snapping the ties and the 
links of the landowner with his surplus 
land. I take strength'from ‘the phraseo- 


logy used in the aforereferred to two: 
‘provisions, - While in Section Y,- surplus 


area is to'be determined as such as’ a 
wholé- but in sub-section (7) of Sec, 11, 
the surplus area has not necessarily to 


«be determined as a whole, but even part 


iS 


thereof can be. determined, Obviously, 
whoever: thought of a. piece-meal. decla-. 
ration.of surplus area, but it is conceiv= 
able that the surplus area ‘by the taking 
of its possession, in full or part, car 
cause vesting in full or part, as- the case 
may be, and thus to be,-so determined, 
It is undisputable that surplus area now 
has to vest under the provisions of the 
Act and the. authority. to cause vesting 
is the Collector. who can call upon -a 
fandowner .to surrender possession under 


Section 9 to. effectuate vesting under S. 8. 


and on his failure.to do so, use such 
force as may: be. necessary, It is in this 
sense, in my. view, that sub-section (7) 
of Section. 11 has been studded in the 
section titled as. “disposal of surplus 
area” contradistinct to the declaration of 
surplus area. provided in Section 7. -Read 


in the manner in. which I have, discover- 


ing the true. import and meaning of sub- 
section (7) of Section 11, the suggested 
controversy that the surplus area under 
the Reform. law is declared by the Col- 
Jector, but under the Pepsu law and the 
Punjab law by another authority, though 
it is not so, and is yet.the Collector, all 
the same, defined in the respective laws, 
wanes - out ‘and becomes unnecessary. 
Sub-section (7) and 
Section 11 become happy bed mates em- 
anating no’ disharmony or cause for con- 
flict. - 


| 32, Before concluding the judgment, I 
must. reminisce well known canons 


¥of interpretation given by Lord. Denning 


in Seaford Court. Estates Ltd. v. Asher, 
(1949) 2 Ali ER 155:— 

H esscsesseeeeca Judge cannot simply fold 
his- hands and blame the draftsman. He 
must set to work on the constructive task 


of finding - the intention of Parliament, 
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and he must do this not only from the 
language of the statute, but also from a 
consideration of the social conditions 


-which gave“rise to it and the mischief 


which it was passed. to-remedy, and: then . 
he must supplement the written word so 
as to give ‘force and life’ to the mene 
of the. legislature,” 


33, Having travelled “aout the - 
schemes and the provisions. of the Pun- 
Jab law, Pepsu law and the Reform law 
it is clear’ that the latent intention is to 
create a class of peasant proprietors, All 
the’ three laws have beneficently let re- 
trieved surplus: area- to walk. out‘ from 
the clutches of its confiscatory provisions, 
in the event of. the death of a landowner 
if he is ‘being succeeded by. heirs hold- 
ing or not remaining to hold, more than 
the permissible area. The social condi- 
tions in the State demanded that the 
spare land with a landowner on the 
standards of the “enough” set up uni- 
formity, be made over to the ‘have-nots’, 
but if the same object stands achieved by 
the- death of the landowner, prior to 
third party interests or of the State com- 
ing“in to cause divestiture, the ‘have- 
nots’ and half-nots in his heirs to have a 
preferential right over the ‘have-nots’ 
yet to be ascertained and earmarked, In- 
terpreted in this manner can we only 
provide “force: and life’’.. to the intention 
of the Legislature,” | 


34. SE E tee ore 
cussion, it is held :—~ 


(1) Sub-section: (7) a Section 11. of the 
Reform law would. be attracted to all 
cases of surplus area declared under the 
Punjab law, the Pepsu law or the Re- 
form law, but it spaces es that stage of 
dete 


orders of the- Collector, 
area so declared. . 


(2) The protection available to 
under sub-section (5) of Section 11, un- 
der. either of the aforesaid three Jaws, 
would be available till the time ‘the State 
Government divests the landowner of 
land under Section 8 of the Reform lawi 
or causes its utilisation under Section 11,) . 
prior to the death of the landowner, 


(3) The formal re-declaration or de- 
declaration of the surplus area in the 
hands of the heirs after the death of the 
landowner, -whether at..a time when the 
Punjab law or the Pepsu law was appli- 
cable or thereafter when Reform law was 
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both get snapped, incapable of ` being re- 
verted back: After the possession has 
been taken and. divestiture caused to the 
title of the landowner, . his .- subsequent 
death would ‘not cause a reversion back 
of the title or the - possession. Neces- 
sarily, one. has to interpret sub-sec. (5) 
of Section 11, to apply to only those 
cases in which vesting had-not yet taken 
place under Section 8 of the Reform law. 
The said sub-section would only operate 
for an extended. period i e., uptill the 
time when the landowner is deprived 
of the possession of the land. It is worth 
noticing that sub-section (5) of Sec 11 
does not talk of “declared” surplus area 
under the three laws, but Section 8 pro- 
vides for taking possession of the “declar- 
ed” surplus area under the three laws 
go as to vest on the State Government 
free from all encumbrances. Thus, the 
act of declaring ‘a surplus area under 
either of the three laws would neither 
cause divestiture of title. or deprival . of 
possession of the landowner, and since 
he would keep holding a valid title 
thereto, his death’ would cause inheritance 
and necessary affectation and to the antici- 
pated vesting of the land in the State 
Government or its utilisation, under the 
Reform law. One has again to remind 
oneself that property would not remain 
in abeyance even for a single moment, 
The result, would -be incongruous if in- 
heritance is to be. kept in abeyance, 80 
as to cater to the unripened claims of 
the State Government, trampling the te- 
gitimate rights of the heirs, 


‘38. While - harmonising the : apparent 
conflicting- provisions in a:statute, 
can take light from . Lord Denning’s 
dictum “while a Judge should not alter 
the material of which the Act is woven 
he can and should iron out the creases”, 
The Single Bench in Jagar -Singh’s case 
(ATR 1977 Punj & Har 114) (supra) pre- 
dominated sub-section (5) of Section 11 
over sub-sec, (7) by confining the latter 
clause to a. determination. of the surplus 
area by the Collector under the Reform 
law alone: In this way, the learned 


single Judge practically read into it 


“under this Act” singularly causing.-ob- 
vious violation to the language of the 
statute. The Letters Patent Bench upset 
that view by holding that they could not 
permit “under this Act” to be introduced 
in sub-section (7) and thus put it-in a 
predominant position vis-a-vis. sub-sec- 


tion (5) by further holding that the con- 


templated determination of the surplus 
eran bo tha (Contactar in anh uapsction | (7 
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was meant- to cover determination. of sur- 
plus ares under either ofthe three laws 
mentioned. in sub-section .(5). Harmonis- 


‘ing the two sub-sections in this way, and 


treating: the provisions of the Punjab law 
and the Pepsu law to be inconsistent 
with sub-sec. (5), they denied the bene- 
fit of inheritance even to the case of 
those heirs, where the landowner had 
died prior to the coming into force of the 
Reform law. This view was taken by 
pointing out an ethereal distinction that 
the declared surplus area under the Pun- 
jab law or the Pepsu law would remain 
as such till and after the coming into 
force of the Reform law, unless it was 
re-declared or de-declared in the hands 
of the heirs. With due respect. to the 
learned Judges of the Letters Patent 
Bench, this ethereal distinction is uncal- 
fed for and would lead to illogical re- 
sults... Both . the Pepsu and the Punjab 
Yaw did provide for affectation of sur- 
plus area, prior to the deprivation of pos- 
session of land from the landowner, and 
the law cannot ‘be permitted to be 
be .stultifled by the non-performance of 
a formal duty by the authorities of a re- 
declaration or de-declaration of surplus 
area in the hands of the heirs, It can- 
not be lost sight of that Section 28 of 
the Reform law, took adequate care to 
preserve such rights under the Pepsu and 
the Punjab laws subject to their not being 
inconsistent with the provisions of the 
Reform law, Sub-section (5) rather re- 
iterates arid carries forward, the thread 


_ of reaffirming the. rights of an heir by 


inheritance of land comprised in a sur- 
plus area unvested or unutilised under 
the Reform law. ` 


31. It is now left to be marshalled 
whether the Collector who determines 
the permissible area and the surplus area 
under the Reform law under Section 7 
(1) and has again been referred to in sub- 
section (7) of Section 11 is to be taking 
one step'or are these two stages reflec- 
tive of two separate steps in the same or 
continued process, .Now the word “deter- 


. mine” carries, besides others, two mutu- 


ally exclusive meanings depending on the 
context. While in one sense, it means to 
fix or settle or to define or to decide; ‘n 


another sense, it means to put an end to x 


or to come to an end. To me, it appears 
that the word “determine” used..in the 


context of -Séection -7 (1) of the. Reform: 
in the first sense depicted: 


law ‘means. 
heretofore Le, to fix or settle or ‘to de=. 
fine or. to- decide. That is in the nature 
nt an ardar af daclaration that s0 much 


~o 


oe other 
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the State Government, vest in the State 
‘Government free from all encumbrance. 
*{ and in the case of surplus area of a ten- 
ant, which is included within the per- 
missible area of the landowner, the right 
and interest of the tenant in such area 
shall stand terminated on the aforesaid 
date - 


Provided that where any land falling 
within the surplus area is mortgaged 
with possession, only the mortgagee 
rights shall vest in the State Govern- 
ment.” (Emphasis supplied) 

27. Section 9 enables the Collector to 
pass an order in writing after the area 
has become surplus under the respective 
Jaws, directing the landowner or tenant 
“+o deliver possession thereof in the man- 
ner provided, Section 10 provides for the 
amount payable for surplus area as com~ 
pensation. Section 11 provides for its dis- 
posal, There are three sub-clauses which 
are relevant for our purposes :— ` 


1). Disposal of surplus area. — (1) the 
surplus area, which has vested in the 
State Government under Section 8, shail 
be at the disposal of. the State Govern- 
ment, 

XXX XXX XXX 

(5) Notwithstanding anything. contained 
in any other law for the time being in 
force and save in the case of land ac- 
quired by the State Government under 
any law for the time being in force or 
an heir inheritance, no transfer of 
isposition of land which is com- 
rised in the surplus area under the 
Punjab law, the Pepsu Law or this Act, 
shall affect the vesting thereof in the 
State Government or its utilization under 
this Act. (Emphasis supplied) 

(7) Where succession has opened after 
the surplus area or any part thereof has 
been determined by the Collector, the 
saving specified in favour of an heir by 
‘inheritance under sub-section (5) shall 


not apply in respect of the area so deter- ` 


mined.” (Emphasis supplied) 


. 28. In Jagar Sing’s case (AIR 1977 
q4 Punj & Har 114) (supra), the learned sin- 
‘gle Judge, who heard. the writ petition 
initially, while interpreting the provisions 
of the Reform law, held that sub-sec. (7) 
_of Section 11 only applied to the deter- 
mination of surplus area by the Collector 
under this law, and that the saving pro- 
‘vided in- sub-section (5) in favour of 


Ajit Kaur v: 


State (FB) Pp, & H. 21 


heirs, who received inheritance of land 
comprised in the surplus area, under the 
Punjab law and the Pepsu law alone, 
would remain immune from the suggest- 
ed rigour in sub-section (7). In other 
words, involuntary transfer by inherit- 
ance would cause affectation to the vest- 
ing of surplus area declared under the 
Punjab and the Pepsu laws in the State 
Government but not under the Reform 
Law. The Letters Patent Bench took a 
contrary view in holding that sub-sec- 
tion (7) would predominate over sub-sec- 
tion (5) and that. surplus area determined 
under either of the three laws would not 
be affected to its vesting in the State 
Government by inheritance, unless under 
the Punjab law and the Pepsu law, a 
formal order of re-declaration or de- 


declaration, as the case may be, had 
taken place at a time prior to the com- 
ing into force of the Reform law. Thè 
Bench treating that the declaration of 
surplus area under the Punjab law and 
the Pepsu law was effective, and the 
thread stood picked by Section 8 provid- 
ing for its vesting on the date on which 
the possession was to be taken held that 
sub-section (7) of Section 11 would be a 
bar under all the three laws to retrieve 
surplus area for the benefit of a heir 
by inheritance, The same principle was 
uniformly applied to the surplus area to 
be dealt with under the Reform law. It 
is to examine the correctness of that 
view that we have employed the effort. 


28. Now it would be _ pertinently 
noticed that Section 7 of the Reform law 
employs the word “determine” to ear- 
mark the permissible area and. the sur- 
plus area of a landowner or a tenant, as 
the case may be, A similar word “deter- 
mined’ comes to be employed in sub- 
clause (7).of Section 11 to oust uniform- 
ly the applicability -of sub-section (5) of 
Section 11. Should it be taken that these 
words in both the sections are used ın, 
the same sense, or are they employed to 
convey different meanings in the con- 
test. What exactly is. the import of these 
words respectively employed becomes 
necessary to discern the true ambit of 
sub-section (5) of Section 11, To recapi- 
tulate, in sub-section (5) of Section 11, 
inheritance has been provided to cause 
affectation of vesting of land comprised 
in the surplus area under the Punjab. 
law, the Pepsu law and the Reform law. 
Now if such lands stood yested under 
Section 8 of the Reform law by taking 
possession thereof, the links with it of 


‘the landowner, possessory and- titular, 
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the title to the land could. be divested by 
purchase application at the imstance of 
the tenant under Section 18. But other 
rights, like receiving of rent and réceiv- 
ing the purchase price thereof. would 
travel down to the heirs. Thus, on either 
of the two situations ' ie. under 
the Punjab law or the Pepsu law, the 
possessory aspect of the mechanism is 
over-emphatic. and rightly so, as posses- 
sion of land is the predominant attribute 
of ownership. The landowner being de- 
linked with the possession of surplus 
land, has not been permitted by the in- 
voluntary transfer by inheritance on his 
_ death, to reclaim back possession and to 
improve the title of his heirs under the 
Punjab law, and reversion back of title 
under the Pepsu law. There are instances 
of cases in which the areas declared as 
surplus under both the laws, on account 
of the breaking up of inheritance, were 
formally taken note of and orders pass- 
ed by the surplus area authorities of re- 
cognition; whether be they called re- 
declaration of surplus area or de-declara~- 
tion of surplus area, Yet, there are in- 
stances, where formal orders of the kind 
had not been passed and the surplus area 
authorities needed to be confronted with 
the altered situation by inheritance, 
when attempting to utilise, or take pos- 
session, of the surplus area of the de- 
ceased big landowner, in course of time, 
While these state of affairs were exist- 
ing, the Reform law came into operation 
with effect from January 24, 1971, 


25, Now when the Reform law came 
on the statute book as an act of unifi- 
cation of the pre-existing. two laws, agra- 
rian economy in the countryside had. un- 
dergone a revolutionary change, By the 
increase of population dependant on agri- 
culture, need arose to shrink the permis- 
sible holding of landowners, peasant pro- 
prietors and peasants.’ Large scale me- 
chanisation of farming: and large. scale 
exploitation of sub-soil irrigable water 
through tubewells and the employment 
of the next work of canal. distributaries 
had fertilised and soaked the predomi- 
nantly arid land of the State. The factors 
of area surfacewise and the quantity of 
yield and quality of soil, which made 
the standard acre, receded to make way 
to a new measure of computing permis- 
sible area. The emphasis more was on ir- 
rigation, the source of irrigation and the 


land’s capacity to produce two or more. 


crops, one or more crops and the like, 
This revolutionised the concept of ner- 
miesihle area: the more ‘the ‘irrigation 
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facilities, the better valued the land as 
prescribed, but the optimum valued land 
would surfacewise not exceed seven hec- 
tares to a person. Thus, a different stand--— 
ard of sieveing the holdings of land- 
owners came into operation, so as to ear- 
mark -permissible areas under the Re- 
form law to the landowners to own and 
hold, and to the tenants to hold, and for 
the retrieving of the spare area, to be 
made over to the clamouring landless 
classes, whose manpower was meant to 
be put to use on those retrieved land, 
known again as surplus area, Section 28 
of the Reform law did not altogether re- 
peal the Punjab law and the Pepsu law, 
but kept preserved those laws, except to 
what was contained in the Reform law 
as inconsistent to those laws. The Reform) 
Yaw defined surplus area for its purposes, 
as the area in excess of the permissible 
area. Thus, three mainstreams were 
meant to confluence, being the wunutilis- 
ed surplus area of the Punjab law de- 
clared as such; the unutilised surplus 
area of the Pepsu law declared as such 
and the surplus area to be declared un- 
der the Reform law, so as to need the 
attention of the State Government un- 
der the Reform law to be dealt with 
thereunder, Sub-section (1) of Section 7 
of the Reform law, which provides for 
the determination of permissible and sur- 
plus areas, is reproduced as under:— . 


“7, Determination of permissible and 
surplus areas.— (1) On the basis of the 
information given in the declaration fur- 
nished under Section 5 or the informa- 
tion obtained under Section 6. as the ` 
case may be, and after making such in- 
quiry as he may deem fit, the Collector 
shall, by an order determine the permis- 


sible area and the surplus area of land- 
owner or a tenant as the case may be.” 
(Emphasis supplied) 

26. Section 8 of the Reform law, which 
provides for vesting of unutilised area in 
the State -Government, is to the follow- 
ing effect :— 1 

“8 Vesting of unutilized surplus area 
in the State. Government — Notwith- 
standing anything contained in any law, 
custom or usage for the time being mn 
force, but subject to the provisions of 
Section 15, the surplus area, declared as} 
such under the Punjab law or the Pepsu 
law, which has not been utilised till the 
commencement of this Act and the 
surplus area declared as such under this 
Act shall, on the date on which posses- 
sion thereof is taken .by or on behalf of 


1981 `. 


Sections 32-L. and. 32-M for.the purpose, 
Under .both these: laws, persons had . to 
_, Shed land in excess. of the permissible 
limit, swelled on account of. inheritance, 
and take steps in the manner given in 
the. respective statutes. These sections in 
the respective laws, have been taken note 
of in addition . to- their. other relevant 
provisions,:to spell out, one of their aims 


at creating, what may be called, a class. 
“holders of. 


of “small landowners” ie.. 
the land not exceeding the permissible 
limit (this view takes life from a decd- 
sion of the Supreme Court under the 
Punjab Law reported as Atma Ram v, 
State of Punjab, AIR 1959 SC 519). While 
in the Punjab law, the possessory links 
alone are broken by an act of the State 
vin utilising the surplus afea. and not the 
proprietary links thereof, under the 
Pepsu law, the possessory and the pro- 
prietary links between the landowner of 
the land are broken by the act of taking 
possession by or on. behalf of the State, 
causing divestiture of title there and 
then. Under the Punjab law, the exist- 
ing tenants on the land, other than on 
the permissible area. of the landowner, 
and tenants settled on the land by the 
process of utilisation, gradually ripen 
their rights enabling them: to purchase 


their- tenancies’ under Section 18. thereof, . 


to cause divestiture of proprietary title 
of the landowner. What is abrupt under 
the Pepsu law, is a time bound slow go- 
ing process. under. the Punjab law, but 
the aim is the same ie. to delink ‘the 
landowner with his surplus area; in one 
- œ stroke under the Pepsu law’ and two 

strokes under the Punjab. law, 


24. "Voluntary transfers of land com- 
prised in the’ surplus area; subject: to 


certain exceptions in: the: Pepsu law; 


could -not diminish or cause affectation. to 
the surplus area under both the laws, 
There are noticeably two exceptions and 
they are in the, nature of involuntary 
transfers. The: first is the case of land ac- 
quired by the State Government under 
any law for the time being in force. Such 
acquisition presupposes - that it would 
take place at a time 
‘owner still holds ‘title to the land ‘ac- 
guired.- Under the Punjab law, such ac- 
. quisition could conceivably take place 
prior to the utilization, and‘in that case, 
the landowner would be entitled to com- 
pensation for his ‘proprietary and posses- 
sory interests‘ over the land: -În the other 
event, such ‘acquisition could take place 
after the area’ was utilised. and-in that 
case- he would be entitled fo receive 
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compensation of his proprietary interests: 
m the land, and the settled tenant tọ his 
possessory interest, bya .reasoned appor- 
tionment, The landowner would obvious- 
ly :-be not- concerned with third situa- 
tion,. when he stands divested of the 
title, by purchase of the land by the re- 
settled tenant under Section 18. Under 
the Pepsu law,-the acquisition of land 
by the. State Government, other than the 
acquisition contemplated under Sec. 32-5 
which is of the self-served specific kind 
and purpose, would have the effect of 
causing affectation to the declared surplus 
area of the landowner, for the propri- 
etary and possessory titles thereto yet 
remain vested in him till possession was 
to be taken from him under Section 32-E. 
The aforesaid principles of law are re- 
flective of recognition of the principle, 
that property cannot remain in abeyance 
fora single moment and it must.have an 
existing owner, Thus, till the landowner 
Joses his title to the land absolutely un- 
der both the laws, he remains entitled 
to compensation of land in the event of. 
zts being acquired by the State Govern- 
tment under any other law, obviously 
causing affectation . to .the surplus area 
declared .as such. The second. involuntary 
transfer causing affectation is the case of 
inheritance. received by heirs. to the de- 
ceased landowner, No man ‘can ordinari- 
fy. manipulate his death, In the event of 
his. demise,- his personal law.-—requires 
transferance of his. estate, . simultaneous 
to his breathing last, on his heirs, The 
Yaw of inheritance is the law of the 
“haves” and not of: the “have-nots”. ‘ “If 
the dead man hadʻany subsisting interest 
in a-property, that alone would be herit- 
able by his heirs, Thus, under the Pun- 
Jab law, if surplus‘area declared as such 
remains in possession and: in the owner- 


-ship of a’ big landowner, who dies. and 


is succeeded by his“heirs, who become or 
remain small landowners, . the incidence 
of--inheritance. would .cause affectation to 
the declared surplus area..There are no 
two opinions about it, Reference may ba 
made to the Division Bench judgments 
in Financial Commr., Haryana. v,- Smt. 
Kela Devi, 1969 Pun LJ. 307, and Kul 
‘Bhushan v. Faquira, (1976) 78 Pun LR 


537. But. if the: big’ landowner were to 
‘die at a time’:when. his surplus. area or. 


a “part. thereof, had been utilised: and 
thereby. he had lost possession thereof, 


-his ‘heirs by ifmheritance received the 
‘estate and‘ the title thereto, tainted with 


the smudge, that fictionally it remains 


the belonging of the-big landowner, and 
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According to the Full Bench decision of 
this Court in Smt. Balwant Kaur v. Chief 
settlement Commr. (Lands), Jullundur, 
AiR 1964 Punj 33, once the proprietary 
rights are conferred on an allottee with 
respect to any land, the same goes out 
of the compensatiol pool and the Chief 
Settlement Commissioner becomes functus 
officio and cannot interfere with the pro- 
perty In any manner and the allotment 
can be resumed only by the Central Gov- 
ernment in accordance with the terms of 
the Sanad. It was also held therein that 
after the allotment, the Managing Officer 
has no jurisdiction to cancel the same and 
only the Chief Settlement Commissioner, 
in the exercise of his revisional jurisdic- 
tion can reverse the order of the Manag- 
ing Officer. 


It is clear that the order regarding can- 
cellation of the allotment (Annexure P. 1) 
in the present case, was passed by the 
Managing Officer who had no jurisdiction 
to cancel any allotment once made even 
if the same was liable to be cancelled on 
any legal ground. Besides, the order, An- 
nexure P. 1, was passed on Apr. 10, 1961, 
ea according to order, Annexure P. 3, 

the origina] allottee Shiv Gir, had died 
in 1954. Thus, the allotment was cancel- 
Jed by the Managing Officer at the time 


when the allottee was already dead and. 


no notice was issued to his legal repre- 
sentatives. It is clear from the order, An- 
nexure P. 1, that only proclamation had 
been issued to the original allottee Shiv 
Gir and the order was passed in his ab- 
sense, A valuable right having accrued to 
the allottee, as a result of allotment, 
could not be taken away after his death 
without notice to ne legal representa- 
tives. 


- & In almost similar circumstances, it 
was held by a Division Bench of this 
Court in Virsa Singh v. State of Punjab, 
AIR 1970 Punj and Har 525, that the 
erder of cancellation of excess land by 
assistant Registrar-cum-Managing Officer, 
Rehabilitation Department, after issuing 
show cause notice to the allottee who was 
already dead, and without notice to his 
legal representatives, was a nullity. It 
= Was further held that the appearance by 
the legal representatives before the 
pellate and revisional authorities was not 
sufficient to validate the order of cancel- 
lation. 
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9. Faced with this situation, the con- 
tention of the learned counsel for the 
petitioners, is that at the time the auc- 
tion of the land, in dispute, was held and 
the same was purchased by petitioners 
Nos. 7 and 8, the order of cancellation 
relating thereto was intact and had not 
been set aside. Even no steps were taken 
by the allottee or his legal representa- 
tives to get the said auction annulled in 
accordance with law. After the issuance 
of the sale certificate, the property auc- 
tioned went out of the compensation pool 
and it was not within the jurisdiction of 
the authorities to set aside the same. In 
view ef the above discussion, this conten- 
tion is devoid of all merit. 1f the order, 
Annexure P. 1, was without juirsdiction 
and hence a nullity, the property which 
was put to auction had already gone out 
of the compensation pool and the auth- 
orities under the Act had no jurisdiction 
to put the same to auction and the auction 
proceedings and the issuance of the sale 
eertificate have alo to be held as pro- 
ceedings without jurisdiction. 


10. It was held in Jagir Singh v. Chief 
Settlement Commr. Punjab, AIR 1970 
Punj and Har 507, that where on can- 
cellation of allotment by an illegal order, 
the land was sold in lots and sale certi- 
ficates were issued but the Chief Settle- 
ment Commissioner set aside the cancel- 
lation of allotment in exercise of the 
plenary powers vested in him under Sec- 
tion 24 of the Act, the auction proceed- 
ings will be void ab initio. It was also 
held that even after the issuance o” the 
sale certificate in pursuance of the said 
auction, the Chief Settlement Commis- 
sioner was entitled to set aside the sale 
under S. 24 of the Act and Rule 90 was 
subject, to the plenary power of the Chief 
Settlement Commissioner. In the present 
case also, the Financial Commissioner, ex- 
ercising the powers of the Central Gov- 


"ernment under S. 33 of the Act, had the 


jurisdiction to set aside the auction pro- 
ceedings in favour of petitioner Nos. 7 
and 8 including the issuance of the sale 
certificate in their favour as the allot- 
ment of the land in favour of Shiv Gir 
had been illegally ceneeiee by order An- 
nexure P. 1. 


11. Lastly, it was argued on behalf of 
the petitioners, that after the purchase of 
the land, in dispute, in auction by peti- 
tioners Nos. 7 and 8, a part of it had been 
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salt by the purchasers to petitioners 
Nos. } to owt of them Gopal Chand and 
Roshan Lal, petitioners Nos. 1 and 2 were 
not parties before the Financial Commis- 
sioner and the order, Annexure P, 5, was 
passed behind their back without any 
notice to them. As such, this order cannot 
be sustaimed. This contention, though 
clothed. with plausibility ex facie, is not 
sustainable im view of the facts of the 
case. Gopal Chand, petitioner No. t, is no 
other tham the son of Bishan Dass, peti- 
tioner No. 7%, who had originally purchas- 
ed, the land, im dispute in auction, similar- 
ky, Roshan Lal, petitioner No. 2, is son of 
Kura Ram. petifroner No. 3, who was 34 
party before the Financial Commissioner. 


The possession of petitioners Nos. 1 
and 2 was that of ce-sharers along with 
other petitioners. As most of the co- 
sharers were present as parties before the 
Fimametah Commissioner, the other co- 
Sharers were fulky represented by them 
and heard before the impugned order, 
Annexure P. 5 was passed. It was held 
by a Division Bench of this Court in 
Mohinder Simgh v. State of Haryana, 1970 
Rev LE 6@1 that where an uncle and a 
nephew were co-sharers and the uncle 
was, present before the Asstt. Director, 
Consolidation, the representation by the 
uncle was sufficient and the order passed 
in the absence of the nephew could not 
be set aside. Reliance by. the learned 
counsel for the petitioners on Sada Singh 
v. Union of India, 1975 Cur LJ 520, is mis- 
conceived. Fherein, the allotment made 
im favour of a displaced person by the Re- 
habilitation authorities was subsequently 
cancelled by an order without service of 
notice to the allcttee. It was not a case of 
some of the allottees having been present 
and heard by the authority cancelling the 
allotment kImpugned order P5 does not 
suffer from any infirmity. 

12. For the reasons mentioned above, 
there is no merit m the writ petition 
which is dismissed with costs. Counsel’s 
fee is fixed at Rs. 200/-. 


Petition dismissed. 
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FULL BENCH 
S. S. SANDHAWALIA, C. J. 


G C. MITTAL AND L S, TIWANA, JJ. 
(4nd final order by D. S. Tewatia, J.) 


Mohinder Kaur and another, Appel- 
lants v. Piara Singh and others, Re- 
spondents. 


Civil Regular Second Appeal No. 1347 
of 1975, D/- 22-4-1980* (Full Bench) and 
D/- 25-8-1980 (single Judge), 

(A) Civil P. C. (5 of 1908), O. 22, R. 5 
and S, 11 — Decision under O, 22, R. 5 
~~ Effect — Whether operates as res 
judicata in subsequent proceedings. 

Per Full Bench: In no case a decision 
under Order 22, Rule 5, Civil Procedure 
Code, would operate as res judicata be- 
tween the same parties or their succes- 
sors in interest or their privies, in a sub- 
sequent proceeding even when the said 
parties had been provided an opportun- 
ity to contest the issue and lead the evi- 
dence thereon. AP 1934 Iah 465: AIR 
1939 Lah 580; ATR 1941 Lah 142 and AIR < 
1979 Punj & Har 194, Approved. Case 
law discussed. (Para 19) 

In essence a decision under Order 22, 
Rule 5, Civil Procedure Code, is only 
directed to answers an orderly conduct 
of the proceedings with a view to avoid 
the delay in the final decision of the suit 
ti the persons claiming to be the re- 
presentatives of the deceased party get 
the question of succession settled 
through a different suit and such a deci- 
sion does not put an end to the litiga- 
tion in that regard. It also does not 
determine any of the issues in contro- 
versy in the suit. Besides this it is ob- 
vious that such a proceeding is of a verv 
summary nature against the result of 
which no appeal is provided for. The 
grant of an opportunity to lead some 
sort of evidence in support of the claim 
of being a legal representative of the de- 
ceased party would not in any manner 
change the nature of the proceedings. 

(Para 9) 
(E) Evidence Act (1 of 1872), S. 33 — 
Statements of attesting witness and 
scribe of will in earlier proceeding under 
O 22. R. 5, C. P. C. — Subsequent suit 
involving issue as to validity of will — 
Admissibility of copies of earlier state- 
ments, 


"Decided by Full Bench on order of Re- 
ference made by D. S. Tewatia. J., D/- 
1-3-1979. 


LX/CY/G402/80/CWM 
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Per single Bench (D. S. Tewatia, J.) 
Where the earlier proceedings, in which 
the attesting witness and scribe of the 
will made their statements, were the 
proceedings under Order 22, Rule 5, 
C. P. C. to which the present plaintiffs 
and the defendants were directly the 
parties against each other and in those 


proceedings the issue was substantially . 


the same as in the present suit ie. the 
genuineness and validity of the will, the 
statements of the witness and scribe of 
the will in the earlier proceedings satis- 
fied the requirements of Section 33 and 
all its provisos, The copies of such state- 
ment would be admissible in the event 
of death of such witness and the scribe. 


(Para 25) 
(C) Evidence Act (1 of 1872), S. 68 — 
Requirements of — Compliance with — 


Death of one attesting witness — Exami- 
nation of surviving attesting witness — 
Necessity of. 


Per single Bench (D. S. Tewatia, J.) 
Where an attesting witness of a docu- 
ment (will) had died after giving evi- 
dence in previous proceedings and in 
subsequent proceedings between the 
same parties or their representatives, his 
evidence was brought on record, Held 
that, the requirements of Section 68 
were held to be satisfied. Though the 
surviving attesting witness was not sum- 
moned as a witness, (Para 29) 
Cases Referred : Chronological Paras 


AIR 1979 Punj & Har 194: 1979 Rev LR 
129 
AIR 1978 Him Pra 74 
AIR 1975 SC 733 
AIR 1975 Mad 124 
1975 Mad 174 
1968 SC 1370 
1965 SC 1049 
1965 SC 1153 
1963 Pat 390 - 
1962 SC 633 
1960 SC 941 
1959 SC 443 
1958 All 573: 
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1951 Pat 537 
1946 Nag 424 
1941 Lah 142 
1939 Lah 580 
1937 Oudh 220 ) 
1936 All 412: 1936 All LJ 622 
1934 Lah 465 
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(1882) 9 Ind App 187: TLR 9 Cal 439 
(PC) 4 
ase 1A&E 3: 110 ER 1108, Pa 
Doe D. Tatham 
R. 5. Bindra, Sr. Advocate (Mrs. me 
waljit Kochhar and R., 5. Cheema with 
him), for Appellants; B. S, Khofi, for 
Respondents. 


(JUDGMENT OF THE FULL BENCH) 

I, S. TIWANA, J.:— The following 
question of law has been referred to this 
Full Bench for decision :— 

' “Whether, in no case, a decision under 
Order 22, Rule 5, Civil Procedmre ‘Code, 
would operate as res judicata between 
the same perties or their successors-in- 
Interest or their privies in subsequent 
proceedings even when the contested 
issue in the earlier proceedings had been 
decided by the Court on merits after af- 
fording fair and due opportunity te the 
contesting parties to lead evidence and 
of hearing?” 
A few skeletal facts necessary to unfold 
the basic legal contention onlv are 
noticed as under, 


2. The present  plaintiff-appellants 
(hereinafter referred to as the plaintiffs), 
along with their mother, Smt, Amar 
Kaur, brought a suit on July 1. 1958 for 
maintenance against their grandfather, 
Ishar Singh, with the allegation that 
since their father Milkhi was unheard of 
for the last more than thirteen years 
and was presumed to be dead, the de- 
fendant Ishar Singh was under a legal 
obligation to maintain them from the 
property in his hands, The said snit was 
decreed on August 30, 1961, by Sub 
Judge Ist Class, Garhshankar. Before an 
appeal could be filed against that decree 
Ishar Singh, judgment-debtor, died. ‘The 
present defendants, claiming themselves 
to be the legal representatives of Ishar 
Singh deceased on the basis of a will, 
filed an-appeal in this Court agaimst the 
said decree. As a question with regard 
to the maintainability of the said appeal 
by the defendants arose, the matter war 
referred by this Court to the trial Court 
for a report on the point as to whether 
the defendants were the legal represen- 
tatives of Ishar Singh deceased, judg- 
ment-debtor. The said Ccurt, after mne- 
cording evidence with regard te the 
genuineness of the wil, reported in 
favour of the defendants. This report 
was accepted by this Court with the fol- 
lowing order :— 

“In view of the report of the court 
below pursuant to my order dated 19th 
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July, 1962, Piara Singh and Sucha Singh, 
Petitioners are directed to be impleaded 
as legal representatives of the deceased 
Tshar Singh and consequently permitted 
to file the appeal. The appeal has al- 
ready been filed and appropriate orders 
have been made regarding its admission 
etc. 


26-7-1963. Sd/- A. N., Grover 


Judge” 


As a result of this order, the appeal pre- 
ferred by the defendants was held to be 
maintainable though ultimately the same 
was dismissed by this Court on April 29, 
1971 with certain modifications in the 
decree on account of death nf Smt, Amar 
Kaur during the pendency of the appeal 
and the plaintiffs — grand-daughters of 
Ishar Singh — having joined Government 
service. Subsequently the plaintiffs filed 
the present suit against the defendants 
for declaration and possession of the 
property left by Ishar Singh deceased on 
the basis of their being the sole heirs to 
him. A specific challenge to the will, al- 
leged to have been executed by the de- 
ceased in favour of the defendants, was 
also levelled. The pleadings of the par- 
ties necessitated the framing of the fol- 
lowing issues, :— 

1, Whether Ishar Singh deceased had 
executed a valid will in favour of Piara 
Singh and Sucha Singh on 28-12-1960? 

O.P.D. 

2. Whether the will dated 28-12-1960 
is the result of undue influence and 
fraud as alleged? O.P.D. 


3. Whether the plaintiffs are estopped 
from challenging the validity of the will 
as alleged and the matter is res judicata 
between them? O.P.D, 

The above-noted question of law posed 
before us, pertains to issue No, 3 only. 


3. The learned single Judge, before 
whom this R. S. A. came up for final 
hearing, felt that the inflexible and ap- 
solute rule laid down by a string of 
decisions of Lahore High Court and this 
Court that a decision under Order 22, 
Rule 5, Civil Procedure Code, would in 
no case operate as res judicata between 
the parties or their successors-in-interest 
in a subsequent suit required reconsid- 
eration in view of the newly added ex- 
planations 7 and 8 to Section 11 of the 
Civil Procedure Code and the decision of 
their Lordships of the Supreme Court in 
Union of India v, Nanak Singh, AIR 1968 
SC 1370. In the said case, the learned 
Judges of the Supreme Court, while hold- 
ing that a decision of the Court on the 
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writ side deciding a particular issue in- 
volved therein, would operate as res 
judicata regarding the said point, raised 
subsequently in a civil suit. observed as 
follows: — l 


“Provisions. of Section 11, Civil Proce- 
dure Code are not exclusive with respect 
to an earlier decision operating as res 
judicata between the same parties on the 
same matter in controversy in a subse- 
quent regular suit, and on the general 
principle of res judicata, any previous 
decision on a matter in ‘controversy’ de- 
cided after full contest or after affording 
fair opportunity to the parties to prove 
their case by a Court competent to de- 
cide it, will operate as res judicata in a 
subsequent regular suit. It is not neces- 
sary that the Court deciding the matter 
formerly should be competent to decide 
the subsequent suit or that the former 
proceeding and the subsequent suit 
should have the same subiect matter. 
There is no good.re€ason to preclude such 
decisions on matters in controversy in 
writ proceedings under Article 226 or 
Article 32 of the Constitution, from ope- 
rating as res judicata in subsequent 
regular suits on the same matters in 
controversy between the same parties 
and thus to give limited effect to the 
principles of the -finality of decisions 
after full contest, AIR 1965 SC 1153, 
relied on.” 

4, After noticing the facts of that case, 
their Lordships held that the suit was so 
ba`red as the judgment in the: previous 
case operated by express decision as res 
judicata. It is on the basis of these ob- 
servations that Mr. B. 5., Khoji, learned 
counsel for the defendants, contends 
that the decisions of the Lahore High 
Court reported as Chiragh Din v. Dilawar 
Khan, AIR 1934 Lah 465; Mahomed Khan 
v. Jan Mohammad, AIR. 1939 Lah 580 
and Daulat Ram v, Mt. Meero, AIR 1941 
Lah 142, and also of this Court in Man- 
gat v. Surja, 1979 Rev LR 129: (AIR 1979 
Punj & Har 194), laying down that a de- 
cision under Order 22, Rule 5, Civil Pro- 
cedure Code, would not operate as res 
judicata in a subsequent suit whére an 
issue with regard to the succession or 
heirship of a deceased party in the ear- 
lier proceedings, is raised, are no more 
a good law. On the other hand, Mr. 
R. S. Bindra, learned counsel for the 
plaintiffs, forcefully maintains that (i) a 
decision under Order 22, Rule 5, Civil 
Procedure Code, always relates to a col- 
lateral issue or an issue which inciden- 
tally crops up in a litigation when a 
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party to that litigation dies and in the 
very nature of things such a decision is 
rendered only with a view to. ensuring 


orderly conduct of the: proceedings -as a 


result of a summary enquiry and such a 
decision can never operate as res judi- 
cata in a subsequent suit where. the 
direct question of succession or heirship 
to the said deceased party arises, and 
(ii) such a decision being not a decision 
in a suit, would not operate as res judi- 
cata in a subsequent suit in view of the 
provisions of Section 11 of the Civil Pro- 
cedure Code. What Mr. Bindra submits 
is that in the context of suits it is only 
the provisions of the Sec. 11 of the Civil 
Procedure Code which can be looked 
into to find out the applicability of the 
doctrine of res judicata and in such 
matters it is not open to invoke the 
general principles of res judicata. For 
making this submission he strongly reli- 
es on two judgments of the Supreme 
Court, that: is, Satyadhyan Ghosal v. Smt. 
Deorajin Debi, ATR 1960 SC 941 and LL. 
Janakirama Iyer v. P. M. Nilkanta Iyer, 
ATR 1962 SC 633. In Satyadhyan Ghosal’s 
case it was observed as under :—- 

“The principle of res judicata is based 
on the need of giving a finality to judi- 
cial decisions. What it says is that, once 
a res is judicata, it shall not be adjudged 
again. Primarily it applies as between 
past litigation and future litigation. 
When a matter — whether on a question 
of fact or a question of law — has been 
decided between two parties in one suit, 
or proceedings, and the decision is final, 
either because no appéal was taken to a 
higher Court or because the appeal was 
dismissed, or no appeal lies, neither party 
will be allow*d in a future suit or pro- 
ceeding between the same parties to can- 
vass the matter again. The principle of 


res judicata is embodied in relation to — 


suits in Section 11 of the Code of Civil 


Procedure; but even where Section 1l- 


does not apply, the principle of res judi- 
cata has been applied. by Courts for the 
purpose of achieving finality in litigation. 
The result of this is that the original 
Court as well as any Higher Court must 
in any future litigation proceed on the 
basis that the previous decision was cor- 
rect”, (Emphasis supplied). - . 

in I. L. Janakirama lyer’s case.. (AIR 
1962 SC 633) (supra) their Popdsnip: ob- 
served - thus :— 

“That takes us to the question of res 
judicata. The argument is that on gener- 
al grounds of res judicata the dismissal 
of the suit (O. S. No, 30 of 1943) filed by 
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defendants 1 to 6 should preclude the 
trial of the. present suit, It has been 
fairly conceded that in terms Sec, 11 
of the Code cannot apply because the 
present suit is filed by the creditors of 
defendants 1 to 6 in their representative 
character -and is conducted as a represen- 
tative suit under Order 1, Rule 8, and 
it cannot be said that defendants 1 to'6 
who were plaintiffs in the earlier suit 
and the creditors who have brought the 
present suit are the same parties or 
parties who claim through each other. 
Where Section 11 is thus inapplicable it 
would not be permissible to 
rely upon the general doctrine of res 
judicata. We are dealing with a suit 
and the only ground on which res judi- 
cata can be urged against such a suit 
can be the provisions of Section 11 and 
no other, In our opinion, therefore, 
there is no substance in the ground that 
the present suit is barred by res judi- 
cata.” 

The further submission of Mr, R. S. 
Bindra is that to hold otherwise would 
render Section 11, Civil Procedure Code, 
nugatory and would introduce anomalies, 
He submits that if the general principles 
of res judicata are to be applied to suits 
independently of Section 11, Civi Pro- 
cedure Code also, then a decision, if it 
fel] under Section 11 of the Code, ‘would 
be res judicata in a subsequent suit and 
even if it did not so fall thereunder, :t 
would equally be res judicata. Leaving 
aside the plausibility of this argument of 
Mr, Bindra, we feel bound by the deci- 
sion of their Lordships of the Supreme 
Court which pointedly considers this as- 
pect of the question in Gulabchand Ch- 
hotalal Parikh v. State of Gujarat, AIR 
1965 SC 1153. It is the ratio of this judg- 
ment which has been reiterated in the 
latter judgment in Nanak Singh’s case, 
(AIR 1968 SC 1370) (supra). on which Mr. 
Khoji has relied. This is what has been 
said in paragraph 43 of this judgment 
(Gulabchand Chhotalal Parikh’s) case 
(supra):— 

"43, The general principle of res judi-~ 
cata has been applied to suits even 
though the decision on the same matter 
in controversy had been previously 
given by a competent Court in proceed- 
ings which were not suits under the 
Code of Civil Procedure. The case law 
on the subject will be discussed later. It 
is urged that there seems to be no good _ 
principle behind applying the general 
principles of res judicata to suits in cir- 
cumstances -which do not bring the pre- 
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vious decision within the language of 
Section 11, and that the legislature’s re- 
stricting the application of the general 
principles of rés judicata to the circum- 
stances mentioned in Section 11 must be 
deemed to indicate that the general prin- 
ciple of res judicata be not applied to 
bar a subsequent suit if the earlier deci- 
sion of the same controversy between 
the same parties had been arrived at 
in proceedings other than suits and in 
which the entire procedure provided for 
the decision of the dispute in a regular 
suit might not have been followed. It 
appears to us that the reason for the 
specific provisions of Section 11 is not 
that the legislature intended to bar the 
application of the general principles of 
res judicata to suits when the previous 
decision is arrived at in proceedings other 
than suits. The legislature was provid- 
ing in the Code of Civil Procedure for 
the trial of suits over which the Civil 
Court was given jurisdiction under the 
provisions of the Code, The preamble of 
the Code of 1908 reads :— 


‘Whereas it is expedient to consolidate 
and amend the laws relating to the pro- 
cedure of the Courts of Civil Judicature; 
it is hereby enacted as follows’:— 


The Code was dealing with procedure of 
the Civil Courts only, and had therefore, 
not to consider what would be the ef- 
fect on the trial of suits in view of the 
provisions of other enactments. or of 
general principles of res judicata or of 
any other kind. It had to restrict its 
provision about res judicata to the effect 
of decisions in a civil suit on a sub- 
sequent civil suit and therefore enacted 
Section 11 in the form in which we find 
it, It made one of the conditions for the 
application of a previous decision to 
operate as res judicata to be that the 
previous decision is made not only by a 
Court competent to make it but by a 
Court which may be competent to try 
the suhsequent suit. This condition must 
have been considered necessary in view 
of the observations of the Privy Council 
in Misir Raghobardial’s case, (1882) 9 Ind 
App 197 (PC) and on account of the hier- 
archy of Courts under the various Acts 
constituting Courts of civil judicature 
and it could have been felt that a deci- 
Sion by a Court which is not competent 
to deeide the subsequent suit be not 
treated of a binding nature, Such an ex- 
ceptional procedure seems to have been 
provided as a matter of precaution as 
the Court not competent to try the sub- 
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sequent suit must necessarily be a Court 
of inferior jurisdiction and therefore 
more liable to go wrong. Whatever the 
reason may be, the provisions of Sec. 11 
will govern a previous decision in a sujt 
barring a subsequent suit with respect 
to the same matter in controversy and 


` general principle of res judicata in 


such pərticular circumstances will nei- 
ther be available to bar a subsequent 
suit nor will be needed. It is in such 
context that the remarks of this Court 
in Janakirama Iyer’s case, 1962 Supp (1) 
SCR 206: (ATR 1962 SC 633) at p, (224 of 
SCR): (at p. 641 of AIR) are to be con- 
sidered. In that case, the decision in a 
previous suit could not operate as res 
judicata in accordance with the provi- 
sions of Section 11 of the Code, because, 
the parties in the two suits could not 
be said to be the same parties or parties 
who claimed through one another. It 
was then said: 

"Where Section 11 is thus inapplicable 
it would not be permissible to rely upon 
the general doctrine of res judicata we 
are dealing with a suit and the only 
ground on which res judicata can be 
urged against such a suit can be the pro- 
visions of Section 11 and no other’. 
The observations are to be read in the 
context in-which they. are made, the 
context being that 


“the question of res judicata was being 
considered in connection with the deci- 
sion in a previous suit and the parties in 
the two suits being not the same. In 
fact, general principles of res judicata 
also require that the earlier decision be 
between the same parties. A decision 
not inter partes cannot, even on general 
principles of res judicata, operate as res 
judicata in a subsequent suit”, 

In view of this authoritative pronounce- 
ment we feel no scope is left to examine 
the second argument of Mr. Bindra 
noticed above, Even in the earlier judg- 
ment of the Supreme Court in Satyadh- 
yan Ghosal’s case, (AIR 1960 SC 941) 
(supra) relied upon by him, it has been 
stated in categorical terms that in matters 
of suits also where Section 11, Civil 
Procedure Code does not apply, the prin- 
ciples of res judicata have been applied 


‘by the Courts for the purpose of achiev- 


ing finality in litigation. Thus we do 
not find any substance in this submission 
of Mr. Bindra. At the same time, we 
find the references made by Mr. Khoji 
te Explanations VII and VIII to Se-. 11, . 
Civil Procedure Code, in support of his 

contention, are totally irrelevant, These 
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Explanations have been newly inserted 
in the section by the Code of Civil Pro- 
cedure (Amendment) Act, 1976. As the 
Old section did not directly apply to the 
orders in exécution proceedings and the 
principles of res fudicata were held ap- 
plicable to them; the Explanation VII 
now makes this section directly applica- 
ble to such cases. Similarly prior to the 
amendment brought about in this sec 
tion, an issue decided by a competent 
Court of limited jurisdiction in a former 
suit was not res judicata in respect of 
the same issue raised in a subsequent 
suit unless the Court deciding the former 
suit was competent to entertain the sub- 
sequent suit itself; the present Explana- 
tion VHI now renders such decisions res 
judicata. The Explanations have nothing 
to do with the point in issue, - 

5. So far as the first argument of Mr. 
Bindra, noticed above is concerned, we 
find that in addition to the judgments 
of the Lahore High Court and of this 
Court, referred to in the earlier part of 
this judgment, he is supported by 2 
string of judgments of other High Courts 
as well wherein it has repeatedly been. 
held on varied reasons, that, a decision 
under Order 22, Rule 5, Civil Procedure 
Code, would not operate as res judicata 
in a subsequent suit between the same 
parties or persons claiming through them 
wherein the question of succession or 
heirship to the deceased party in the 
earlier proceedings is directly raised. 
Some of these reasons are as follows :— 


(i) Such a decision is not on an issue 

arising in the suit itself, but is really a 
matter collateral to the suit and has to 
be decided before the suit itself can be 
proceeded with. The decision does not 
lead to the determination of any issue in 
the suit. 
' Gi) The legal representative is appoint- 
ed for orderly conduct of the suit only. 
Such a decision could not take away, 
for all times to come, the rights of a 
rightful heir of the deceased in all mat- 
ters. l 
(üii) The decision is the result of a 
summary enquiry against which no ap- 
peal has been provided for. 


(iv) The concepts of legal representa- 
tive and heirship of a deceased ‘party are 
entirely different. In order to constitute 
one as a legal representative, it is un- 
necessary that he should have a bene- 
ficial interest in the estate. The execu- 
tors and administrators. are legal repre- 
sentatives though they may have no 
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beneficial interest, Trespasser into the 
property of the deceased claiming title 
in himself independently of the deceased 
will not be a legal representative. On the 
other hand the heirs on whom beneficial 
interest devo.ved under the law whether 
Statute or other, governing the parties, 
will be legal representatives, 

6. The decisions on which Mr. Bindra 
has placed firm reliance and which up- 
hold the above proposition of his, are 
in their chronological order, as follows:-— 

1. Chiragh Din v. Dilawar Khan, AIR 
1934 Lah 465, 

2. Antu Rai v, Ram Kinkar Rai, ATR 
1936 All 412. © ; 

3. Zalim v. Tirlochan Prasad Singh, 
AIR 1937 Oudh 220 (FB). 

4, Mohamed Khan v Jan Mohammad, 
AIR 1939 Lah 580, 

5. Daulat Ram v, Mt. Meero, AIR 1941 
Tah 142. 

8. Kuwarlalsingh Indrarajsingh v. Smt. 
Kuwarani Uma Devi, AIR 1946 Nag 424. 

7. Bhudeo Pandey v, Gupteshwar 
Missir, AIR 1951 Pat 537. 

' 8. Chacko Pyli v. Iype Varghese, AIR 
1956 ‘Trav Co 147 (FB). 


9. Ram Kalap v. Banshi Dhar, AIR 
1958 All 573. 
10. Dukh Haran Tewary v. Dulhin 


Bihasa Kuer, AIR 1963 Pat 390. 

11. Koneridoss v. N, Subbiah Naidu, 
AIR 1975 Mad 124. 

12. Krishnakumar v. N, Goverdhana 
Naidu, AIR 1975 Mad 174. 

13. Suraj Mani v. Kishori Lal, AIR 
1976 Him Pra 74. 

14, Mangat v, Surja, 1979 Rev LR 129: 
(AIR 1978 Punj & Har 194). 
As against this, Mr. Khoji, counsel for 
the plaintiffs(?) conceded his inability to 
show us any judgment of any High 
Court in India except two, that is, Raj 
Bahadur v. Narayan Prasad, AIR 1926 
All 439, Jai Narain v. Ram Deo, AIR 
1933 Oudh 207, which may have taken a 
contrary view. These above noted two 
judgments referred to by Mr. Khoji 
have even: been specifically overruled by 
the larger Benches of those very High 
Courts. Raj Bahadur’s case (supra) was 
dissented from in Antu Rai’s case (supra) 
and Ram Kalap’s case (supra). These 
latter judgments, while . considering the 
earlier judgment, that is, Raj Bahadur’s 
case (supra), have said that, though the 
facts in that case were very different 
from the facts in these cases, yet if it 
was intended to lay down in the case of 
Raj Bahadur (AIR 1926 Ali 439), that a 
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decision in the summary enquiry under 
Order: 22, Rule 5, Code of Civil Proce- 
dure, for ever barred anyone again 
claiming property as the heir of the 
deceased party in the suit, then we re- 
spectfully dissent from it, Similarly the 
other judgment relied upon by Mr, Khoji, 
that is, Jai Narain’s case (supra) was 
later overruled by a Full Bench of the 
said Court in Zalim’s case, (AIR 1937 
OQudh 220) (supra). The question of law 
posed before the Full Bench was: dogs 
the determination of the question whe- 
ther a certain person is or is not the 
legal representative of a deceased party 
in a proceeding under Order 22, Rule 5, 
Civil Procedure Code, operate as res 
judicata so as to preclude the same ques- 
tion from being reagitated in a separate 
suit? Does the ruling reported in Jai 
Narain v. Ram Deo, AIR 1933 Oudh 207, 
lay down the correct law. While 
answering this question, this is what was 
held by the Full Bench :— 


“After a careful consideration of the 
ease law on the subject and the trend 
of authorities in the various High Courts, 
we are clearly of the opinion that the 
answer to the question referred to the 
Full Bench should be in the negative 
and we hold that the determination of 
ithe question whether a certain person 
is or is not legal representative of a 
deceased party in a proceeding under 
Order 22, Rule 5, Civil Procedure Code, 
does not operate as res judicata so as to 
preclude the same question from being 
reagitated in a separate suit and wê 
decide that the ruling reported in 8 
Lucknow 477 does not lay down the cor- 
rect law on the subject”. 


7. In view of the above referred to 
catena of authorities by Mr. Bindra and 
the inability of Mr, Khoji to show any 
judgment to the contrary, we find that 
the above noted first argument of Mr. 
Bindra is well-merited., 


` 8, At least one of the reasons that the 
appointment of a legal representative is 
only for the purposes of that suit alone- 
hoted by us above, has met the approval 
of the Supreme Court in Daya Ram v. 
Shyam Sundari, ATR 1965 SC 1049. In 
that case, while examining and interpret- 
ing the provisions of Order 22, Rule 4, 
Civil Procedure Code, in the context of 
the question involved, that is, when this 
provision speaks of ‘legal representatives’, 
= is it the intention of the Legislature, that 
unless each and every one of the legal 
tepresentatives’ of the deceased defen- 
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dants, where these are several, is brought 
on record there is no proper constitution 
of the -uit or appeal, with the result 
that the suit or appeal would abate, the 
Court on the basis of almost universal 
consensus of opinion of all the High Courts 
in India, while holding that the impleaded 
legal representative sufficiently repre- 
sent the estate of the deceased and that 
a decision obtained with them on record 
will bind not merely those impleaded but 
the entire estate including those not 
brought on record, approved the follow- 
ing enunciation of law in an earlier de- 
cision of the Madras High Court in Kadir 
Mohideen v. Muthukrishna Ayyar, (1903) 
ILR 26 Mad 230 :— - 


“In our opinion a person whom the 
plaintiff alleges to be legal representa- 
tive of the deceased defendant and 
whose name the Court enters on the re- 
cord in the place of such defendant suf- 
ficiently represents the estate of the de- 
ceased for the purposes of the suit 
and in the absence of any fraud or col- 
lusion the decree passed in such suit 
will bind such  estate...... If this were 
not the law, it would, in no few cases, 
be practically impossible to secure a com- 
plete representation of a party dying 
pending a suit and it would be specially 
so in the case of a Muhammadan Party 
and there can be no hardship in a provi- 
sion of law by which a party dying dur- 
ing the pendency of a suit, is fully re- 
presented for the purpose of the suit, 
but only for that purpose, by a person 
whose name is entered on the record in 
place of the deceased party under Sec- 
tions 365, 367 and 368. of the Civil Pro- 
cedure Code, though such person may 
be only one of several legal representa- 
tives or may not be the true legal re- 
presentative, 


This, in our opinion, correctly repre- 
sents the law.” (Emphasis provided). 
This principle of law was again reiterated 
and approved by the Supreme Court in 
a later judgment, that is, Harihar Pra- 
sad Singh v. Balmiki Prasad Singh, AIR 
1975 SC 733, at p, 746, paragraph 33. 


9. We are, therefore, of the opinion 
that in essence a decision under Order 22, 
Rule 5; Civil Procedure Code, is only 
directed. to answers an orderly conduct 
of the proceedings with a view to avoid 
the delay in the final decision of the 
suit till the persons claiming to be the 
representatives of the deceased party get 
the question of ‘succession settled through 
a different suit and such a decision does 


1981 


not put an end to the litigation in that 
regard, It also does not determine any. 
of the issues in controversy in the suit. 
Besides this it is obvious that such a 
proceeding is of a very summary nature 
against the result of which no appeal is 
provided for. The grant of an opportu- 
nity to lead some sort of evidence in 
support of the claim of being a legal re- 
presentative of the deceased party would 
not in any manner change the nature of 
the proceedings, In the instant case the 
brevity of the order (reproduced above) 
with which the report submitted by the 
trial Court after enquiry into the matter 
was accepted, is a clear pointer to the 
fact that the proceedings resorted to 
were treated to be of a very summary 
nature. It is thus manifest that the Civil 
Procedure Code proceeds upon the view 
of not imparting any finality to the de- 
termination of the question of succession 
or heirship of the déceased party. 


10. In view of the above discussion 
we are clearly of the opinion that the 
answer to the above referred to ques- 
tion stated in the opening part of the 
judgment has to be in the affirmative 
and we accordingly hold that in no case 
a decision under Order 22, Rule 5, Civil 
Procedure Code, would operate as res 
judicata between the same parties or 
their successors in interest or their pri- 
vies, in a subsequent proceeding, even 
when the said parties had been provided 
an opportunity to contest the issue and 
lead the evidence thereon, With this 
answer to the question posed, we send 
back the case to the learned single Judge 
for decision on merits, 


S. S. SANDHAWALIA, C. J. :— I agree. 
G. C. MITTAL, J.:— I too agree. 


JUDGMENT (DATED 25-8-1980) 


Ð. S. TEWATIA, J.:— 11-13. This 
plaintiff-appellants, hereinafter referred to 
as the plaintiffs, in their suit had sought 
declaration that they were the heirs of 
Ishar Singh deceased being his grand- 
daughters and were thus entitled to in- 
herit his entire estate on the strength 
of the said title. They also sought pos- 
session of such of. his estate as detailed 
in the plaint which was in the possession 
of the defendant-respondents, herein- 
after referred to as the defendants-real 
nephews of. Ishar Singh deceased. The 
defendants contested the suit and staked 
their claim to the entire property left 
behind by Ishar, Singh deceased on the 
strength of a registered will Exhibit: D.2... 
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The plaintiffs had assailed the validity 
of the said will on the ground that the 
Same had been procured by the defen- 
dants by exercising undue influence and 
practising fraud on the testator, The 
pleadings led to the framing of the fol- 
lowing three issues :— | 

‘(1) Whether Ishar Singh deceased 
had executed a valid will in favour of 
Piara Singh and Sucha Singh on 28-12- 
1960? 

(2) Whether the will dated 28-12-1980, 
is the result of undue influence and fraud 
as alleged? 

(3) Whether the plaintiffs are estop- 
ped from challenging the validity of the 
will as alleged and the matter is res 
judicata between them”? 

Both the Courts below concurrently 
decided Issues Nos, 1 and 2 in favour of 
the defendants and against the plaintiffs. 
However, issue No, 3 was concurrently 
decided against the defendants. 

14, When the case came up for hear- 
ing at an earlier stage, following ques- 
tion was referred for the decision of a 
larger Bench: _ 

“Whether, in no case, a decision under 
Order 22, Rule 5, Civil Procedure Code, 
would operate as rés judicata between 
the same parties or their successors-in- 
interest or their privies in subsequent 
proceedings even when the contested 
issue in the earlier proceedings had been 
decided by the Court on merits after 
affording fair and due opportunity to the 
contesting parties to lead evidence and 
of hearing?” | 
The Full Bench of this Court, vide its 
judgment dated 22-4-1980, returned the 
finding that in no case a decision under 
Order 22, Rule 5, Civil Procedure Code, 
would operate as res judicata between 
the same parties or their successors in 
interest or their pfivies in a subsequent 
proceeding even when the said parties 
had been provided an opportunity to 
contest the issue and lead the evidence 
thereon, With this enunciation of law 
on the point by the Full Bench, issue 
No, 3 stands conclusively concluded 
against the defendant-respondents, The 
correctness of the concurrent findings of 
the Courts below, therefore, under Issues 
Nos, 1 and 2 alone calls for considera- 
tion, 

155 Mr. R S. Bindra, 
counsel for the plaintiffs, 
in the first instance, 
ings of the Courts 
ing the validity of 
vitiated for the. reasons 
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below had taken into consideration evi- 
dence that was inadmissible in law, ' 

16. The evidence which, according to 
Mr, Bindra, ought not to have been 
looked at and taken into consideration 
by the Courts below comprised of the 
statements of Jagdish Ram (Exhibit 
D. 11) the scribe of the said wilk Exhibit 
D. 2; Amar Singh (Exhibit Ð. 12}, the 
attesting witness of the wik Amar 
Kaur (Exhibit D. 6), mother of the plain- 
tiffs; and Ishar Singh (Exhibit D. 5), the 
testator of the Will Exhibit D-2. The 
first three documents are the certified 
copies of the statements made in pro- 
ceedings under Order 22, Rule 5, Civil 
Procedure Code, in the wake of death of 
Ishar Singh, who was defendant to a suit 
for maintenance filed by the present 
plaintiff-appellants and their mother, 
Smt. Amar Kaur. On his death, the de- 
fendant-respondents herein, had applied 


‘for being impleaded as his legal repre-. 


sentatives on the strength of the will 
Exhibit D.2 said to have been executed 
by Ishar Singh in their favour, Exhibit 
D. 5 is the copy of the -statement of 
Ishar Singh, made in the proceedings re- 
lating to the suit for maintenance filed 
by Smt. Amar ‘Kaur and her two dau- 
ghters, appellants herein. According to 
Mr. Bindra, this statement is imadmissi- 
ble in law in that. the same did not satis- 
fy the requirement of the first proviso to 
Section 33 of the Evidence Act. 
= 17. Mr. Bindra, learned counsel for the 
plaintiffs, has also argued that the wilt 
Exhibit D. 2 could not have been re- 
ceived in evidence and taken into consi- 
deration, as the defendants have not 
satisfied the requirement of Section 68 
of the Evidence Act in that no attesting 
witness had been called to prove the 
contents of the same — out of the 
two attesting witnesses, Amar Singh had 
died and other one, that is. Hazara 
Singh was examined by the plaintiffs as 
their witness who stated that no such 
will had been executed and attested by 
him. 

18. Before embarking upon the consi- 
deration. of the contentions advanced by 
Mr. Bindra, it is necessary that the facts 
having important bearing thereon are 
recapitulated, The plaintiffs and their 
mother Amar Kaur approached the civil 
Court for seeking maintenance from 
Ishar Singh testator, grandfather of the 
plaintiffs. Their suit was decreed on 
2-3-1960, Ishar Singh got the said decree 
set aside from the High Court which re- 
“manded the case back for retrial When 
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the suit was thus pending retrial, 
Ishar Singh on 28-12-1960 executed the 
disputed wilt in favour of defendants 
Sucha Singh and Piara Singh, his real 
nephews. After this, Ishar Singh as his 
own witiess made a statement on oath, 
whieh is Exhibit D. 5, wherein besides 
disputing the claim of Amar Kaur and 


‘her two daughters, appellants herein, to. 


maimtenance, he also stated that some 
five months before he had exeewted a 
will regarding all his property in favour 
of Sucha Simgh and Piara Singh The 
suit for maimtemance was again decreed 
by the trial Court. on 29-3-1961. Ishar 
Singh again challenged the said decree 


‘mn the High Court (R. F. A. No. 12 of 


1962). When the appeal was pending in 
the High Court, Ishar Singh died, Sucha 
Singh and Piara Singh, on the strength 
of will dated 28-12-1960, applied for be- 
ing impleaded as legal representatives of 
Ishar Singh The present appeliants and 
their mother Amar Kaur disputed the 
wH? and their claim to be impleaded as 
legal representatives. The High Court 
sought a report from the trial Court. 

19% Mr H. C. Gupta, Subordinate 
Judge First Class, Garh Shankar, under 
fhe direction of the High Court, record- 
ed the statements of the witnesses ad- 
duced by both the sides. On behalf of 
Sucha Singh amd Ptara Singh, defen- 
dants, Jagdish Ram {the scribe of the 
will) and Amar Singh (one of the attest- 
ing witnesses) gave their evidence. 
Hazara Singh, the other attesting witness 
of the alleged will, was also called to 
prove the will by Sucha Singh and Piara 
Singh, but he was given up as won over 
and, thereafter, Hazara Singh pi als 
as a witness against them, 

20. Mr. H C. Gupta, Subordinate 
Judge, submitted his report dated 18-4- 
1963. to the effect that the will was a 
genuine wil. This report was accepted 
by Grover, J. (as he then was) and im- 
pleaded Sucha Singh and Piara Singh 
as legal representatives of Ishar Singh in 
the appeal in the High Court. 

21, Sucha Singh and Piara Singh, de- 
fendants, have placed on the record a 
certified copy of the report of the Sub- 
ordinate Judge, Exhibit D. 7; of . the 
order of the High Court, Exhibit D. 8, of 
statements of Amar Singh Exhibit D. 12, 
of Jagdish Ram Exhibit D. 11; of Ishar 
Singh Exhibit D. 5; and of Smt, Amar 
Kaur Exhibit Ð. 6. 

22. Dealing first with the submission 
of Mr. Bindra that there has not been 
compliance of the provisions of Sec. 68 
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of the Evidence Act, which is in the iol- 
lowing terms: 

“688. If a document is required by law 
to be attested, it shall not be used as 


evidenre until one attesting witness at, 


least has been called for the purpose of 
proving its execution, if there be an at- 
testing witness alive, and subject to the 
process of the Court and capable of giv- 
ing. Sa l 
* * * 7 
pe thus PTF will cannot be “read 
into evidence: it may be observed that 
fhe stand taken ‘by Mr. Bindra in this 
regard is that since out of the. two at- 
testing witnesses, Hazara Singh was 
alive, during the pendency of the pre- 
sent suit, hbe having mot been called to 
prove the will and the other attesting 
witness namely Amar Singh having died, 
so there has been non-compliance with 
the provisions of Section 68. 


23. Mr. B. S. Kiboji, counsel for the 
Tespondents, has, on the other hand, con- 
tended that there is present en the re- 
cord statement of Amar Singh, the other 
attesting witness. Since under Section 33 
of the Evidence Act, that statement ts 
admissible, so the provisions of Sec. 6B 
stand complied with. 

24, Mr, Bmdra at this shot back urg- 
ing that the evidence of Amar Singh or 
any other witness falis under the eate- 
gory of ‘other evidence’ envisaged by 
Section 71 which is a the follow- 
ing terms: 

“71 If the attesting witness denies or 
does not recollect the execution of ‘the 
document, its execution may be proved 
by other evidence.” 
and this ‘other evidence’ can be taken 
into consideration only if first: there has 
been compliance with the provisions of 
Section 68 of the Evidence Act, in that 
where an attesting witness was ‘alive, he 


had been called to prove the exerntion 


of the document. Mr. Bindra also urged 
that, in fact, the statement of Amar 
Singh Exhibit D. 12 is not even admis- 
gible in evidence under Sertion 33, as the 
previeus proceedings, in which the. said 
statement was piven, were neither be- 
tween the same partie, as are the pre- 
sent proceedimys, mor between the pre~ 
sent parties amd their representatives ~ 
25. I am afraid there t no merit in 
the contention advanced by Mr, Bindra. 
Let us examine first as to whether the 
statement ef Amar Smgh is admissible 
in law under Sertion 33, Section 33 is im 
the following terms: 
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"33, Evidence given by a witness in a 
judicial proceeding, or before any person 
authorized by law to take it is relevant 
for the purpose of proving, in a subse- 
quent judicial proceeding, or`in a later 
stage of the same judicial proceeding, 
the truth of the facts which it states, 
when the witness is dead or.cannot be 
found, or is incapable of giving evidence, 
or is kept out of the way by the adverse 
party, or if his presence cannot be ob- 
tained without an amount of.delay or 
expense which, under the circumstances 
of the case, the Court considers unrea- 
sonable : 

Provided — 

that the SATE TE was between the 
same parties or their representatives in 
interest - 

that the adverse party in the first pro- 
ceeding had the Tight | and opportunity to 
cross-examine: 

that the questions m issue were suo- 
stantially the same in the first as in the 
second proceeding. 

Explanation. — A criminal trial or im- 
quiry shall be deemed to be a proceed- 
ing between the prosecutor and the ac- 
cased within the meaning of this sec- 
tion” 

Mr. Bindra maintained that the proceed- 
ings in which the statement was given 
by Amar Singh were between the appel- 


. jants and their mother on the one hand 


and Ishar Singh on the other and that 
Ishar Singh could not be treated as re- 
presentative of the defendants in the 
present proceedings, in terms of the ex- 
pression ‘representative’ has-been jnter- 
preted and understood by their Lord- 
ships of the Privy Council in Krishnayya 
Surya Rao v. Venkata Kumara Maha- 
pathi Surya Rao, Rajah of Pittapur, AIR 
1933 PC 202. Mr. Bindra drew attention 
te the following passage from the opinion 
cf Lord BWuesel, who spoke for the 
Bench: 
“The person who is called by proviso 
(1) a ‘representative in interest’ or an- 
iS a persan who was a party to the 
first proceeding. Whatever may have 
been the intention of those who framed 
the section, the first proviso exactly in- 
verts the. requirements of.the English 
Yew, which requires that the parties to 
the second proceedings, should legally 
the parties to the first pro- 
vceedig, or be their privies in estate. The 
first proviso requires. that the party to 
the first proceeding should have repre- 
sented in imberest the. party to the second 
proceeding in relation to the question in 
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issue in the first proceeding to which ‘the 
- facts which the evidence states’ were 
PeleVantiniccss isha, K ; 
There is no dispute with the enunciation 
of their Lordships of the expression ‘re- 


presentative’, This enunciation would be < 


relevant when considering the admissi- 
bility of the statements of Ishar Singh 
and Smt. Amar Kaur, for sọ 
far as the statements of Amar Singh 
and Jagdish Ram (the scribe of the will) 
are concerned, in my opinion the earlier 
proceedings and the present proceedings 
are to be treated as between the same 
parties. The earlier proceedings, in which 
Amar Singh and Jagdish Ram had made 
their statements were the proceedings 
ensued under Order 22, Rule 5, Civil 
Procedure Code, to which the plaintiffs, 
as also the defendants, were directly the 
parties against each other, and in those 
proceedings the issue in dispute between 
the parties was substantially the same as 
in the present proceedings, that is, the 
genuineness and validity of the will, The 
defendants had staked their right to be 
impleaded as the legal representatives of 
Ishar Singh on the strength of the will 
executed in their favour by Ishar Singh. 
The validity and genuineness of that will 
was disputed by the plaintiffs and their 
mother, whereupon, as already observed, 
the evidence was received by the Court 
of both the parties through the Subordi- 
nate Judge First Class and a decision 
was taken in regard to the status of the 
defendants in those proceedings. Hence, 
the statement of Amar Singh and for 
that matter of Jagdish Ram (the scribe 
of the will) satisfied the requirement of 
Section 33 and all its provisos, including 
the first proviso. . 

26. Now the next quéstion that falls 
for consideration is as to whether the 
presence of the testimony of Amar Singh 
would satisfy the requirement of Sec- 
tion 68 in that his testimony can be treat- 
ed as being of a witness called to prove, 
the will. . 

27. An almost identical situation arose 
before the King’s Bench in Wright v. 
Doe D. Tatham, (1834) 1 A & E 3, 226. 
Tindal, Ch. J., who delivered the unani- 
mous opinion of the Bench, reversed the 
opinion of the learned Judge which was 
under challenge before the Bench, who 
had ruled that the will and codicil could 
not be read in evidence until the surviv- 
ing attesting witness to such will and 
codicil, who was proved to be within the 
jurisdiction of the Court, was called and 
examined as to the execution of the will 
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and that the necessity of calling such 
surviving witness was not dispensed with 
by the producing and reading in evi- 
dence the examination and cross-exami- 
nation of another of the attesting- wit- 
nesses to the will and codicil, since de- 
ceased, taken upon a former trial at law, 
upon an issue between the same parties, 
and upon the same quéstion now in con- 
troversy. The Bench, overruling the said 
Opinion of the learned Judge, unanimous- 
ly. ruled that it was of the opinion that 
the will and codicil, after the producing 
of the evidence above stated were admis- 
sible and ought to have been received in ~ 
evidence without further proof, For 
reaching the above conclusion the learn- 
ed Chief Justice reasoned that the evi- 
dence given by the deceased witness in 
the earlier . proceedings was given under 
the obligations of an oath. for which he 
was equally liable to the penalties of 
perjury if he had wilfully foresworn 
himself. The character and degree of 
evidence of such a witness -and for the 
purpose for which it could be produced 
later on, it seemed to the Bench that 
such evidence was direct and immediate 
evidence in the cause and was produci- 
ble in evidence in the cause, for the 
Same purpose and to the same extent as 
if the witness himself had been alive and 
sworn and had given the same evidence 
in the witness-box in the present cause. - 
For unless the evidence was carried to 
this extent, it was impossible to define 
any line or limit, to which it should be 
held to extend, Repelling the argument, 
that in the presence of the better evi- 
dence of the living attesting witness that 
the party to a case is required by law, 
to adduce the best evidence and since in 
this case best evidence was that of the 
surviving attesting witness, so evidence 
of the deceased attesting witness given 
in an earlier proceeding between the 
parties should not be taken into consid- 
eration, advanced on behalf of the other 
side, the Chief Justice observed that — 


“But we think this argument assumes 
the very point in dispute, If the evi- 
dence which had been offered of the ex- 
ecution of the will, had consisted simply 
in proving the hand-writing of Bleasdale, 
one of the attesting witnesses, which 
would have been the legitimate mode of 
proving the attestation by him, after his 
death, it might indeed have been object-. 
ed with some ground of reason, that 
such evidence could not be the best, 
whilst another of the attesting witnesses 
was still alive, and within the jurisdic-, 
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tion of the Court. For, in that case, the 
proof of the handwriting only would 
have done no more than raise the pre- 
sumption, that he witnessed all that the 
law requires for the due execution of-a 
will; whereas the surviving witness 
would have been able to give direct 
proof, whether all the requisites of the 
statute had been observed or not, Such 
direct testimony, therefore, might fairly 
be considered as evidence of a better 
and higher nature than mere presump- 
tion arising from the proof of the wit- 
ness’s handwriting. Stabit presump- 
tio, donee probetur in contrarium. The 
effect, however, of Bleasdale’s examina- 
tion is not merely to raise a presump- 
tion; it is evidence as direct to-the point 
im issue, and as precise in its nature and 
quality, as that of Proctor when called 
in person: it is direct evidence of the 
complete execution of the will, by the 
statement upon oath of the observance 
of every requisite made necessary by the 
Statute of Frauds. If Proctor had been 
examined in the present action by the 
plaintiff below, there can be no doubt, 
but the examination of Bleasdale on the 
last trial might have been put in, to con- 
tradict him. But on what principle 
could such contradiction have been ad- 
missible, unless the evidence obtained by 
means of the examination was of as high 
‘a character and degree as that of the 
viva voce examination of the surviving 
witness? If the parol examination of 
Proctor was the better evidence, as con- 
tended for, how could it be opposed by 
the inferior evidence of Bleasdale’s exa- 
MINAUON? css 


28. Their Lordships countering yet 
another argument that to allow the testi- 
mony of attesting. witness, who had died, 
and dispensing with the necessity of call- 
ing the surviving attesting witness was 
to destroy the security intended to be 


given by the Statute of Frauds, observed’ 


that the Statute of Frauds did not look 
primarily to the mode of proving the 
will when contested, but to the security 
of the testator at the time of the execu- 
tion of the will; the statute intending 
that. three witnesses should’ be in the 
nature of guards or securities, to protect 
him in the execution of his will against 
force, or fraud, or undue influence, - The 
proof of the will by the three witnesses, 
supposing it should afterwards come in 
contest, is only an incidental and second- 
ary benefit derived from that mode of 
attestation. Indeed the principle of this 
objection, if carried to its full extent, 
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would require the will to. be proved in 
every case by the three witnesses. - It is 
well settled, however, that, in an-action 
at law, it is sufficient to call one ‘only of 
the subscribing witnesses, if he can speak 
to the observance of all that is required . 
by the statute; and the objection ` itself 
is obviously open to the same answer 
which has been given to the first, viz., 
that the evidence resulting from the 
written examination of the deceased wit- 
ness, in the former suit between the 
same parties is of-as high a nature, and 
as direct and immediate, as the viva voce 
examination of one of the witnesses re- 
maining alive, and actually examined in 
the cause and finally held that ‘we think 
that, after the proof given in this case of 
the examination of Bleasdale and. his 
Subsequent death, the will and codicil 
were receivable in evidence without fur- 
ther proof.’ 

29. I cannot but persuade myself to 
wholeheartedly subscribe to the view 
that, the learned Chief Justice had 
enunciated interpreting the requirement 
of law substantially in pari materia with 
the provisions of Section 68 of the Evi- 
dence Act. Accordingly, I hold that the 
requirement of Section 68 stands satis- 
fied in this case, i 


30. As already observed, the surviving 
attesting witness Hazara Singh had ap- 
peared in the earlier proceedings under 
Order 22, Rule 5, Civil Procedure Code, 
as witness for the plaintiffs and had 
given evidence against the defendants. 
He again appeared as witness in the pre- 
sent case for the plaintiffs and against | 
the defendants, 


31. The author of ‘Phipson on Evi- 
dence’, Tenth Edition, at page 1641, in 
para 1640, has commented that an attest- 
ing. witness of a solemn document is 
treated -almost as the witness of the 
Court and if he gives evidence against 
the plaintiff, the plaintiff is entitled to 
cross-examine him, I entirely agree with 
the comments. What the Court requires 
is the presence of a witness which the 
document allegedly holds out to be the 
attesting witness of the said document. 
Such a witness can deny the execution 
of the document or he can depose that 
the document: has been duly executed 
and he had-attested: the same. The par- 
ties would be entitled to test the veracity 


‘of his evidence by cross-examining him 


and thus giving the Court a chance to 
assess his testimony and consequently to 


‘determine as to what weight and value 


to attach to the document.. o < 
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32, Mr. Bimdra was not able to lay 
his hand on any weported case of any 
High Court or the Supreme Court or the 
Privy Counc?! wherfin an attesting wit- 
mess of a document had died after giv- 
ing evidence fm previous proceeding and 
în subsequenti proceeding between the 
same parties or thet representatives and 
when tis evidence was brought on the 
mecord «without calling the surviving at- 
testing witness to prove the document, 
then it may chave been held ihat it was 
mevertheless mecessary for the party, 
which was propountding the doeument, ito 
call the surviving witness even if he was 
hostile in order te comply with ithe re- 
quirement of Section 68. 


33. Now coming to fhe genuineness 
and voluntary character of the will, it 
may ‘be observed that the two Courts 
below had the ratio of H. Verkatachala 
Iyengar v. B. N. Thimmajamma, AIR 
1959 SC 443, for gwdance before them 
while assessing fhe evidence in regard to 
the genuineness of the will. It had been 
contended on ‘behalf of the plaintiffs be- 
fore the Courts below, and has been re- 
‘iterated in this Court, that the document 
was surrounded by suspicious circum- 
stances inasmuch as the testator had 
avyerlooked the claims of ‘his son's wife 
and his two grand-daughters, ‘The Court 
rightly did not find amy merit in ‘this 
argument, Here was a testator who when 
alive was fighting tooth and neil the 
Claim for maimtenance of the plaintiffs 
and their mother. When the Court decre- 
ed the suit, he again went up in appeal. 
When the trial Court after remand again 
decreed the suit, he again went up in ap- 
peal te the High (Comrt. That would show 
that he never fet that the welfane of 
tthe giris andl mother was any of tös 
eoancern, Amar Kaur, when appearing 
as a witness in proceedings under O. 22, 
Rule 5, Givil Procedmre Code, which 
statement has been produced by the de- 
fendamts in the present proceedings as 
Exhibit D. 6, stated that for ithe last 
about ten years, she had not cooked 
meals for shar Singh (the testator). 
{shar Singh when still alive appearing 
as his own witness in those proceedings 
after the same had been remanded back 
by the High Court to the imal Court and 
after the has executed the will in favour 
of the respondents, dispelled any doubt 
about the voluntary matune of the will, 
for he stated on oath that he had willed 
away his entime property by a registered 
will some months earlier in favour of 
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Sucha Singh and Piara Simgh. There 15 
also ithe testimony of the scribe, Jagdish 
Ram, who gave his statement in proceed- 
ings under Order 22, Rule 5, Civil Proce- 
dure Coide. He bas since died and his 
statement has been produced in the pre- 
sent proceedings as Exhibit D. 11. He 
had stated them that he had seribed the 
will whith had ‘been thumb-marked by 
Ishar Smph after the same had been 
read over to kim and had been attested 
by Hazara Singh and Amar Singh. 


34. Mow the question that arises for 
consideration is as to whether the state- 
ments of Amar Kaur and Ishar Singh 
ane admissible in evidence, for it has 
been contended that these do not satisfy 
the requirement of Section 33 of the Evi- 
dence Act. In my opinion, there is no 
merit in the objection raised to the ad- 
missibility in evidence of these state- 
ments. So far as the statement of Amar 
Kaur is concerned, it was given in pro- 
ceedings under Order 22, Rule 5, Civil 
Procedure Code, and stands an the same 
footing as that of Amar Singh and js, 
therefere, clearly admissible in law. A8 
regands the statement of Ishar Singh, it 
may be observed that it was given in the 
maintenance proceedings between the 
plaintiffs and the other and Ishar 
Singh at a time when Ishar Singh had 
already made a will in favour of Sucha 
Singh and Piara Singh. In case the suit 
of the plaintiffs had been decreed, then 
their right to maintenance was to consti- 
tute a first change on the property of 
Ishar Singh — amd Piara Singh — 
which charge was to remain saddled on 
that property ven after his death. In 
opposing the right of mamtenamce of the 
plaintiffs ün bat suit and thus to 
gave the property irom a charge of main- 
tenance, [shar Singh was protecting the 
interest of Smcha Singh and Piara Singh 
and was thus acting în a representative 
capacity so far as Sucha Singh and Piara 
Singh were concerned, The position of 
Ishar Singh was almost tike that of a 
reversioner fighting for the interest of 
such of reversioners as were not a party 
te the suit or who when the time arriv- 
‘ed were to become claimants to the pro- 
perty which the reversioners, who were 
a party to fhe sut, were trying to save 
for them. Tm view of the above, I am 
of the view that the statement of Ishar 
Singh is also admurssible in evidence and 
the evidence so furnished by his state- 
ment has been rightly taken into consid- 
eration by the Gourts below, 
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35, Hazara Singh, the other attesting: 
witness of the disputed will, who has 
been examined by the plaintiffs, virtual- 
ly stieks to his earlier statement, which 
he made m the earliter proceedings under 
Order 22, Bule 5, Civil Procedure Code, 
between the same partie; He has stated 
that he had mever attested the disputed! 
will; that he had beem takem to attest @ 
will executed by mother-in-law of Sacha 
Singh, Smt Jasso, in faveur of his: wits 
Smt, Harnam Kaur, om the very day an 
which the disputed will was. said to have 
been executed by Ishar Singh; amd that 
his. signatures were obtained on. the drs- 
puted will mmer the impressiom that 
that was the second copy of the will 
mage by Sucha Singhs mother-in-law. 
His statement might have merited same 
consideration if we dtd mot have before 
us the statemremt of Ishar Singh and the 
testimony of the Sub-Registrar The 
Sub-Registrar stated that tire willl made 
by Ishar Simgh hadi beem read out. to him 
and after reading the same. he had! put 
bis sigmatures: thereto; thet he had beer 
identified by Hazara Singh who was per 
sonally knewm to im; and that Hazara 
Singh and Amar Simgh hadi asulted that 
they had attested} the will amd had also 
put their signatures at the time af 
registration im the presence af khar 
Simgh who had signed the will in therr 
presence. Ishar Simgh ia his statement 
has, clearby stated on oath that he willed 
away his entime property to Sucha Singir 
and Piara Simeh. The statement. of Ishar 
Singh should be enough to dispel any 
doubt whatsoever that could be enter- 
tained evem farfefchedly either as a. re- 
sult of the statement of Hazara Singh. 
about the genuimeness: of the will or am 
account of the fact thet the grand- 
daughters. amd their mother had been ex- 
cluded altogether from the will. As has 
already beem observed. the later fact 
could not have weighed with him at alli 
while execmfiing the will, for he was 
fighting tooth. and nail whem alive agaist. 
their clamm for mraimtenance: 


36, For the aforementioned reasons, 
I find no merit im this appeal and dis- 


miss the same with no order as tœ cosis.. 


Appeal dismissed: 
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AIR 1981 PUNJAB & HARYANA. $43 
J. V. GUPTA, J. 

Oriental Fire & General Ins, Co. Lid, 
Appellant v. Sant Ram and others, Re- — 
spondents. 

F. A. O. No 258 ef 1975, 
1.980.* 

Motor Vehicles Act (4 of 1988), See- 
tions, 103-A, 96 — Transfer of certificate 
of insurance: — Truck transferred: om 
20-1-1970 — No application. of proposed 
transfer by transferor to Insurance Co. 
Transferee applying, for transfer of 
insurance certificate om 3-1-1970 — In- 
gurance Ca. is, not Dahle ta idemnify 
transferee for truck accident taking plaee 
on 24-1-1970 -— Scope of S. 103-A, Ex- 
plained, (Para 6) 
Cases Referred : Chronological. Paras 
1975 ACC CI 335 (Punj), _ 4 
(1964), 66 Pum LR. 804 4, & 

V. P. Gandhi, for Appellant; Ravinder 
Seth, for Respondents: 


JUDGMENT :— This appeal filed om 
behalf of the Orienta? Fire amd’ General 
Imsurance Company Lich arises out of a 
claim-—petiHlion In which am award of Ra- 
pees 12, 000/L has beem giver im favour of 
the claimants (respondents Nos, 1 & 2) 
the owner of the truek and! the Imsurance 
Company, both individually and ecallec- 
tively. 

2. The aecident took place an 2th of 
January, 970), at abouh &30 am, in 
which Joginder, who was coming to 
Tollondnur City from village Khura 
Kingra om his cycle. was qrushed due to 


Di- 12-11- 


‘rash and negligent driving of Gumail 


Singh, driver of the truck No. PN@-20M. 
At the time af the accident, the owner 
of the truck was Jaginder Singt. respon- 
dent; No. 6. In the claim-applicatimn, if 
was averred that the truck im gqrmestion 
was insured and awmed by Girdhari Lak 
respondent and that the same was ims 
ured with the Oriental Fire and General 
Insurance Company Limited, This claim- 
petition was contested om hehalét of 
Joginder Singh the owner of the truck 
and its driver Gurmat Singh. Im the 
witter statement filed am hehald of the 
Insurance Company, a preliminary abjec- 
tiom was raised that the aceident, if any; 
was due to the negligence and none 


“Against order of S. S. Grewal, Motor 
Aecident Claims Tribunal, J alundur, 
D 17-5-1975. 
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observance of the traffic rules, by the 
deceased for which the Insurance Com- 
pany is not liable to pay any damages. 
Tt was also pleaded that the Insurance 
Company is also not liable to pay any 
damages as the vehicle was transferred 
to another person and as such, the vehi- 
cle was not insured at the time of the 
accident with the Insurance Company. 

3. On the pleadings of the parties, 
the learned Motor Accident Claims Tri- 
bunal, Jullundur, framed the following 
issues :— 

1, Whether respondent Gurmail Singh 
was driving vehicle No. PNQ-207 at the 
time of alleged accident, ie, on 24-1- 
1970 at 8-30 a.m.? 

2, Whether the alleged accident took 
place as a result of which Joginder died? 

3, If issue No. 2 is proved, whether 
the said accident took place on account 
of rash and negligent act of respondent 
Gurmail Singh? 

4, Whether the vehicle in question was 
not insured with respondent No. 3 at the 
time of the alleged accident? 

5. Whether respondent Gurmail Singh 
wa» not holding a valid licence at the 
time of the accident, if so, to what ef- 
fect? 

6. Whether applicants or any of them 
is entitled to receive compensation for 
the accidental death of Joginder? 

7. To what amount of compensation, 1f 
any, the petitioners are entitled? 

8. Relief and against whom? 


4. All the material issues were decid- 


ed in favour of the claimants. On issue 
No. 4, which is relevant for the decision 
of this appeal, it has been held that the 
respondents have not been able to prove 
that the truck in question was not in- 
sured with the Insurance Company at 
the time of the accident, and, therefore, 
this issue was decided against the re- 
spondents and in favour of the peti- 
tioners, As a result of these findings, an 
award in the following terms was pass- 
ed :-—- 


“For the foregoing findings, I hereby 
award Rs, 12,000/- as compensation to 
the petitioners Nos. 1 and 2 in equal 


shares against the respondents who shail 
be liable to pay the damages to the peti- 
tioners, both individually and collective- 
Iy.” 

Feeling aggrieved against this award, 
only the Insurance Company has filed 
the present appeal. As stated earlier, 
the only issue contested in this appeal.is 
issue No. 4, Learned counsel for the ap- 
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pellant contended that: the said truck 
No. PNQ-207° was transferred by its 
earlier owners M/s. Ram Kishore Prem 
Kumar, Jullundur City, in favour of 
Joginder Singh respondent on 20th of 
January, 1970 and it has been so stated 
by RWi1 Darshan Kumar, Licence Clerk, 
who had brought the summoned record 
regarding this truck. He has further 
stated that on 24th of January, 1970, the 
date of accident, the registered owner of 
the said truck was Shri Joginder Singh 
Bhatia son of Shri Partap Singh Bhatia, 
vide transfer orders dated 20th of Jan- 
ary, 1970, entry No. 1685. An application 
for transfer of the Insurance Certificate 
in the name of the transferee Joginder 
Singh was moved by him on 3lst of Jan- 
uary, 1970 (the original file of the In- 
surance Company was sent for by this 
Court in order to s€e the date of appli- 
cation for transfer of the interest of the 
said policy of insurance). The interest 
in the said original policy issu€d earlier 
in favour of M/s. Ram Kishore Prem 
Kumar transferor, which was valid from 
18th of July 1969 to 17th of July 1970, 
was transferred in the name of Joginder 
Singh from 31st of January, 1970 to 17th 
of July, 1970. The receipt of Rs. 30/- 
paid as transfer-fee by Joginder Singh 
is also dated 31st January, 1970. The 
period of insurance given in the: proposal 
form is from 3lst January 1970 to 17th 
of July, 1970 and the certificate ulti- 
mately issued, which was marked Exhi- 
bit PW6/A, is also from 31st of January 
1970 up to 17th of Juiy 1970. According 
to the learned counsel for the appellant, 
ii has been wrongly held by the. learned 
Motor Accident Claims Tribunal that tha 
truck in question had been transferred 
to Joginder Singh Bhatia on 31st of Jan- 
uary 1970 and not on 20th January 1970. 
According to the learned counsel, after 
the truck was transferred on 20th of 
January 1970, to Joginder Singh, the 
policy in favour of M/s. Ram Kishore 
Prem Kumar comes to an end unless the 
interest therein is’ transferred in favour 
of the transferee in accordance. with the 
provisions’ of the Motor Vehicles Act, 
1939. The interest in the policy was 
transferred in favour of Joginder Singh 
on 3lst- of January 1970, and the Insur- 
ance Company was liable only after that 
date and not earlier, In this respect, he 
referred to Section 96 of the Motor Vehi- 
cles Act. In support of this contention 
he also referred to Oriental Fire & Gen- 
eral Insurance Co. Ltd. v. Meena Sharma 


1975 ACC CJ 335 (Punj) and Alwar 
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Motor Association (Private) Ltd., Alwar 
v. Hazari Lal, 1964-66 Pun LR 804. H 
‘has been held in Oriental Fire & Gen- 
eral Insurance Co. Limited’s case 
(supra) : — 

“It is well settled that a contract of 
insurance is nothing but a contract of in- 
demnity. The policy issued is with re- 
ference to a specified vehicle owned by 
the policy holder and consequently the 
policy remains effective while the policy 
holder retains an interest in the vehi- 
cle, In the absence of any express sti- 
pulation to the contrary, in the policy, 
the moment the insured parts with the 
vehicle, the policy. relating to it lapses”. 

5. On the other hand, the learned 
counsel for the respondent submitted 
that the policy was issued for 
one year commencing from 18th of July 


1969 to 17th of July 1970 in favour of- 


the transferor M/s. Ram Kishore Prem 
Kumar, After the transfer of the vehicle 
on 20th of January 1970, the interest in 
the said policy was also transferred in 
favour of the transferee Joginder Singh. 
According to the Iearned counsel, even 
if the transfer was made on 31st of Jan- 
uary 1970, it will be effective from the 
date of transfer of the truck, ie, on 
20th of January, 1970. In support of his 
contention, he referred to the provisions 
of Section 103-A of the Act, which is in 
the following terms :— 

(1) Where a person in whose favour 
the certificate of insurance has been 
issued in accordance with the provisions 
of this Chapter proposes to transfer to 
another person the ownership of the 
motor vehicle in respect of which such 
insurance was taken together with the 
policy of insurance relating thereto,. he 
may apply in the prescribed form to the 
insurer for the transfer of the certifi- 
cate of insurance and the policy describ- 
€d in the certificate in favour of the per- 
son to whom the motor vehicle is pro- 
posed to be transferred, and if within 
fifteen days of the receipt of such appli- 
cation by the insurer, the insurer has not 
intimated the insured and such other 
person his refusal to transfer the certifi- 
cate and the policy to the other person, 
the certificate of insurance and the 
policy described in the certificate shall 
be deemed to have been transferred in 
favour of the person to whom the motor 
vehicle is transferred with effect from 
the date of its transfer, 

(2) The insurer to whom any applica- 
tion has be€n made under sub-section Q) 
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may refuse to transfer to the other per- 
son the certificate of insurance and the 
policy described in that certificate if he 
considers it necessary so to do, having 
regard to— 

(a) the previous conduct of the other 
person, — 

(i) as a driver of motor vehicles; or 

(ii) as a holder of the policy of insur- 
ance in respect of any motor vehicle; or 

(b) any conditions which may have 
been imposed in relation to any such 
policy held by the applicant: or 

(c) the rejection of any proposal made 
by such other person for the issue of a 
policy of insurance in respect of any 
aaa vehicle owned or possessed by 

im 


(3) Where the insurer has refused to 
transfer, in favour of the person to 
whom the motor vehicle has been trans- 
ferred, the certificate of insurance and 
the policy described in that certificate, 
he shall refund to such transferee the 
amount, if any, which, under the terms 
of the policy, he would have had to re- 
fund to the insured for the unexpired 
term of such policy.” - 


6. I have heard the learned counsel 
for the parties at a great length, It is 
common case of the parties that the 
truck in question, ie, truck No, PNQ- 
207, was transferred in the name of 
Joginder Singh on 20th of January 1970 
whereas the accident has taken place on 
24th of January 1970. It -is also clear 
from the record and is not being dis- 
puted here in this appeal that the appli- 
cation for transfer of the interest in the. 
insurance policy was made on ,3lst Jan- 
uary, 1970 by the transferee Joginder 
Singh and the certificate issued in 
favour of Joginder Singh commences 
from 3ist January, 1970 to 17th July, 
1970. The only dispute between the par- 
ties to be determined in this appeal is 
whether the transfer made by the In- 
surance Company on  3łst of January, 
1970, will take place retrospectively, ie. 
from the date of transfer of the vehicle 
on 20th of January, 1970.. Under Sec- 
tion 103-A of. the Motor Vehicles Act, 
reproduced above, it has been provided 
that if the transferor makes an applica- 
tion in the prescribed form, to the _ in- 
surer. for the transfer of the certificate 
of insurance and the policy described in 
the certificate in favour of the person ta 
whom the motor vehicle is proposed: to 
be transferred: and if within 15 days of 
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the receipt of this application by the in- 
surer; the insurer does. not intimate to 
the insured’ and such other person his 
refusal to transfer the certificate and the 
policy to the other person, the certifi- 
cate of insurance and the policy describ- 
€d in the certificate shall be deemed to 
have been transferred in favour of. the 
“person to whom the motor vehicle is 
transferred with effect from the date of 
its transfer. The reading of the said 
provisions makes it quite clear that if a 
person proposes to transfer to another 
person, the ownership of the motor vehi- 
cle in respect of which such. insurance 
was taken together with the policy of in- 
‘jsurance relating thereto, he may apply 
in the prescribed form to the insurer for 
the transfer of the certificate of insur- 
ance and the policy described therein in 
favour of the person to whom the motor 


vehicle is proposed to be transferred and . 


in case the insurer fails to intimate its 
refusal to transfer the said certificate 
then it will be de€med'to have been 
transferred in favour of the person te 
whom the motor vehicle is transferred 
subsequently with effect from the date 
of its transfer. In other words, an ap- 
plication in anticipation is made at the 
time of proposal of the transfer of vehi- 
ele and if the transfer takes place sub- 
sequently, then the insurance policy will 
ibe deemed to have been transferred in 
jtavour of the transferee with effect from 
the date it is transferred i.e., transfer of 
the vehicle which will be, under the cir- 
cumstances of the case, subsequent to 
the date of the application made by the 
transferor to the insurer. In this view 
of the matter, the provisions of Sec- 
tion 103-A of the Motor Vehicles Act do 
not help the claimant-respondents in this 
respect. Jn the’ present case, admittedly 
no such ‘application of. the proposed 
transfer, was made on behalf of the 
transferor. It was only the transferee 
Joginder Singh who moved the Insur- 
ance Company on 31st of January, 1970 
and on that very day, the remaining: in- 
terest in the policy of insurance was 
{transferred in his name from 31st of 
January, 1970. In these circumstances, it 
cannot be held that this transfer of im- 
terest will relate back to the date of 
accident, i.e., 24th -of - January, 1970 
which is admittedly after the date of 
transfer of the truck, ie. 20th of Jan- 
uary, 1970, It’ has been held in Alwar 
Motor Association's case (1964-66 Pun 
LR 804) (supra)‘that the third party has, 
first of all, to establish the lability of 
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the assured and it is only then that it 
can recover the amount of compensation 
awarded against the assured through the 
insurer, If he is unable to prove his 
claim against the assured he cannot get 
any compensation from the insurer, In 
the present case, since Joginder Singh 
the owner of the truck was not insured 
for the truck on the date of acciden 
with the Insurance Company appellant, 
the same cannot be held liable to indem- 
nify Joginder Singh under Section 96 o 
the Motor Vehicles Act. The liability ofi 
the Insurance Company to  indemni 
Joginder Singh commences from 31st of 
J anuary, 1970. when a certificate was 
issued in his name by the Insurance 
Company. In this view of the matter, 
the finding of the Motor Accident Claims 
Tribunal on issue No. 4 is liable to be 
set aside and it is held that truck No. 
PNQ-207 was not insured with the In- 
surance Company. appellant at the time 
of the accident on 24th of July, 1970. in 
favour of Joginder Singh Bhatia.’ 

7. In view of the above finding the 
appeal filed on behalf of the Insurance 
Company is accepted and the award is 
accordingly modified to the extent that 
the respondents, Joginder Singh, owner 
of the truck, and Gurmail Singh, driver 
of the truck, shall be Hable to pay the 
damages to the claimants to the tune of 
Rs, 12,000/- as held by the Motor Acci- 
dent Claims Tribunal, 

Appeal allowed. 
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I. S, TIWANA J. 
' Kartar Kaur and others, Petitioners v. 
State of Punjab and others, Respondents. 
Civil Writ Petns. Nos, 2262, 2167. 9911 
and 2215 to 2218 of. 1976, D/- 6-2-1981. 
Punjab Town Improvement Act (4 of 
1922), Sections 24, 25 and 40 (as it stood 
before addition. of Proviso to. Sec- 
tion 40 by Amendment Act 7 of 
1974) Trust can abandon scheme 
framed ‘under the Act — However, 
it- cannot revive the abandoned 
scheme and implement it, (General 
Clauses Act (10 of 1897), S. 21). ` 
Where the Trust has framed a develop- 
ment scheme under Sections 24 and 25 it 
is competent to abandon the scheme asg 
there is nothing in law which prevents 
the Trust from doing so but. it cannot 
revive the abandoned scheme, neither in 
law nor inequity. When the Trust be- 
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cause of its indecisiveness or wrong ide- 
cision has abandoned the scheme it could 
not by rescinding the abandonment : of 
the scheme take away the property of a 
person acquired under the scheme at the 
price which was . prevalent in the area 
when ‘the scheme was framed. AIR 1966 
sc 1593 and AIR 1973 SC 689, Rel, on. 
' (Paras:7, 8, 10 and 11) 

Cases Referred : Chronological Paras 
1980 Pun LJ 414 J 10 
AIR 1973 SC 689 E 8 
AIR 1966 SC 1593 ` 7, 10 
Kuldip Singh, for Petitioners: Raj 
Kumar Aggarwal, for Respondent No. 2, 


ORDER :— This judgment. will dispose 
of seven Writ. Petitions Nos, 2262, 2167, 
2211 and 2215 to 2218-of 1976, as identical 
questions of law and’ fact have : been 
raised in these all. The learned ‘counsel 
for the parties are agreed that the. deci- 
Sion in Civil Writ No, °2262:of 1976, 
would govern the merits of the other 
cases and:in this view of the matter. I 
propose. to make a reference, whenever 
necessary, to the facts . and ‘records of 
this case only. 


2. The Improvement Trust, Ludhiana, 
(hereinafter referred to as’ ‘the Trust) 
framed a development scheme under 
Section 24 read with Section’ 28 (2) of the 
Punjab Town Improvement’ Àct, 1922, 
(hereinafter referred to as the Act), re- 
garding 17 acres of land near the 
Jawahar Camp and in this regard pub- 
lished a notice under S. 36 of the Act on 
November 1, 1963. Later this scheme was 
sanctioned by the Government in- terms 
of Section 41 of the Act and was duly 
notified on January 28, 1968, as required 
by Section 42 of the Act. Instead of im- 
plementing this scheme as sanctioned, the 
Trust, as per: the allegation of the peti- 
tioner, modified it and ‘converted it into 
a ‘housing scheme without complying 
with the procedure necessitated by such 
an alteration or change’ in the scheme. 
Some of the landowners, namely, Kartar 
Singh. and others, filed . Civil: Writ 
Petition No. 2725 of. 1971, in this Court 
challenging the conversion. of the ‘scheme 
from: ‘development scheme’ to. ‘housing 
‘scheme’ and: the. said petition: was allow- 
ed by.a learned single Judge .of this 
Court on April 27,: 1973. Though there 
is a little controversy between the parties 
with regard to the exact effect of this 
judgment, yet that being not material 
for the purposes of the present contro- 
versy, I need not make a detailed re- 
ference to the contents of the said judg- 
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ment. .As a. sequel to this pronouncemert, 
the Trust passed a. resolution No. 30 
dated. May 23, 1973; Annexure :P, 1, re- 
Solving, to abandon the scheme. altoge- 
ther, Since: the- whole controversy~re- 
volves. around the interpretation and 
effect of this resolution, it is but proper. 
to reproduce the same in extenso :— 


- "Taking into consideration” of the 


‘Orders of the High Court, the present 


sanctioned development scheme of the 
Jawahar .Nagar, is hereby abandoned 
and accordingly the’ Land Acquisition 
Collector ‘be informed that he should re- 
fund the amount paid by the Trust.” 


, 3.’ At a later stage, as a result of some 


correspondence between the Government 


and -the . Trust, the State Government 
advised the Trust with reference to the 
above: noted resolution: of the Trust, vide 
Annexure R-1 to the written statement 
that while the orders of the High Court 
in the above noted-writ petition may be 
complied with, but the scheme as a whole 
may not be abandoned as it did not appear 
necessary. As per the return of the 
Trust it felt bound by the above noted 
advice of the Government and thus on a 
reconsideration of the entire matter su- 
perseded its resolution Annexure P. 1 
and decided: to proceed with the imple- 
mentation. of the scheme as originally 
sanctioned by the Government on Jan. 
28, 1968. This led to the issuance of 
the impugned notice Annexure P. 3 to 
the petitioner asking her to surrender 
the possession of the land with her, 


4. The ease ‘of the petitioner now is 
that after the passing of the resolution 
Annexure P. 1 by the Trust on May 23, 
1973, she purchased. the property in her 
possession ` on“ July 9,: 1973. ‘from one 
‘Madhok family’ on the belief that . the 
Trust had abandoned’ the scheme and 
thus the Trust is now estopped from re- 
viving the’ scheme and executing the 
same. The contention raised further is 
that the Trust has no jurisdiction to res- 
cind the abandonment of the scheme and 
the resolution dated: April 23, 1974. An- 


. nexure P. 2; and all- steps or proceedings 
‘subsequent thereto are wholly without 


jurisdiction. The petitioner further 
maintains.that in case the Trust wants 
to frame a~scheme afresh then it may do 
so in accordance with the provisions of 
the Act. ` 


- 8. The State E has not chosen 
to contest this petition and thus has filed 
no return. The Trust on the other hand 
pleads that in law it had no jurisdiction 


148 P. & H. 


to abandon the scheme as.was done vide 
resolution Annexure P, 1 and in case ıt 
had, it is wholly competent to rescind 
that resolution and to implement. the 
scheme as sanctioned by the Govern- 
ment. Thus its case is that resolution 
Annexure P. 2 is perfectly legal and as 
a necessary consequence the steps taken 
in pursuance thereof are wholly justified 
and lawful. 


6. Thus the short question which calls 
for determination is as to whether the 
Trust in law could abandon the scheme 
and if it could, can it revive it as has 
been done vide resolution Annexure 
P. 2? Though to me it appears patent, as 
is also being contended by Mr. Kuldip 
Singh, learned counsel for the petitioners, 
that the power to make a scheme or an 
order or rule or bylaw includes the 
power to add amend or vary or rescind 
the same, yet Mr. R. K. Aggarwal, learn- 
ed counsel for the Trust forcefully main- 
tains that under the Act the Trust could 
not abandon the scheme. The reasoning 
advanced in support of this stand is that 
by virtue of Section 59 of the Act, the 
Land Acquisition Act, 1894, as modified 
by the Schedule to the Act, is applica- 
ble for acquiring the property for the 
implementation of the scheme framed 
and notified under the Act, According to 
the counsel, the acquisition is made by 
the State on behalf of the Trust and 
under S. 48 of the Land Acquisition Act 
only the State can withdraw or abandon 
the acquisition proceedings. He, there- 
fore, maintains that the Trust could not 


abandon the scheme and the resolution 


Annexure P, 1 is wholly meaningless 
and ineffective. In any case, his stand 
further is that the Trust could revive 
the scheme as has been done by passing 
resolution Annexure P, 2. The above 
noted stand is wholly fallacious and ap- 
pears to be based on two assumptions (i) 
framing or implementation of the sche- 
me under the Act is the same thing as 
acquisition of the land for the implemen- 
tation thereof and (ii) it is only under 
Section 48 of the Land Acquisition Act 
that the State can withdraw the acquisi- 
tion, 


7. So far as the second assumption of 
the learned counsel is concerned, the 
matter stands squarely settled by an au- 
thoritative pronouncement of the 
Supreme Court in State of Madhya Pra- 
desh v, Vishnu Prasad Sharma, AIR 1966 
SC 1593, wherein it has been observed 
as_ follows :— 


Kartar Kaur v, State 


ALR. 


“The argument that Section 48 (1) is 
the only method in which the Govern- 
ment can withdraw from the acquisition 
has no force because the Government can 
always cancel the notifications under 
Sections 4 and 6 by virtue of its power 
under Section 21 of the General Clauses 


Act and this power can be exercised be- 


fore the Government directs the Collec- 
tor to take action under Section 7.” 
Thus if the Government can withdraw 
the acquisition by rescinding the notifi- 
cation published under Section 4 of the 
Land Acquisition Act, then to my mind, 
the Trust can certainly rescind the sche- 
me as notified under Section 36 of the 
Act. It is not in dispute that by virtue 
of paragraph 2 of the Schedule to the 
Act the publication of notice of the 
scheme under Section 36 of the Act is 
equivalent or has the same effect as the 
publication of notification under Sec. 4 
of the Land Acquisition Act. It is also 
not in dispute that under Section 36 of 
the Act it is the Trust which notifies the 
scheme prepared under the preceding 
sections of the Act. It is thus clear that 
the Trust by abandoning the scheme and 
thereby withdrawing the notice under 
Section 36 of the Act, can bring about 
the withdrawal or the abandonment of 
the acquisition proceedings, Further it ıs 
not denied by the Trust that in pursuance 
of the resolution, Annexure P. 1, the 
amount which it had entrusted to the 
Collector Land Acquisition for payment 
by way of compensation had been with- 
drawn by it from the said Collector. 
Thus to my mind now it does not lie in 
the mouth of the Trust to say that it had 
not abandoned the scheme as notified 
by the Government, Further the learn- 
ed counsel concedes that prior to the 
coming imto force of the Punjab Town 
Improvement (Amendment) Act, 1974, 
(Punjab Act No. 7 of 1974) which brought 
about a proviso to Section 40 with effect 
from April 3, 1974, to the following ef- 
fect :— 
“Provided that no scheme shall be ab- 
andoned by the Trust without the prior 
approval of the ‘State Government”. 
There was no other provision in the Act 
which in any way debarred the Trust 
from abandoning any scheme. If a re- 
ference to the Statement of Objects and 
Reasons of this Act, that is, Punjab Act 
No. 7 of 1974, is made, it becomes crystal 
clear that in the absence of this, proviso, 
the Government felt that there was no 
specific power with the Government to 
exercise administrative control over the 
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working of the Trust. It was thus with 
a view to seek administrative jurisdic- 
tion over the working of the Trust that 
this proviso was brought about, A read- 
ing of this. Act further shows that this 
is the only provision which can possibly 
be said to relate to the administrative 
control of the Government, Thus in the 
light of the above discussion I find that 
there was nothing in law which debarred 
the Trust from abandoning the scheme 
as it did vide Annexure P. 1. 

8. So far as the first assumption on 
which the learned counsel has based his 
argument is concerned, I again find no 
warrant for the same. Chapter 4 (Sec- 
tions 22 to 44) of the Act deals with the 
framing, processing and sanctioning of 
the various schemes such as Improve- 
ment, Re-building, Development or Ex- 
tension and Housing Accommodation, 
etc. These provisions have nothing to do 
with the acquisition of the land for the 
fulfilment of these schemes. In fact the 
learned counsel himself has pointed out 
in the light of the Supreme. Court judg- 
ment in Nagpur {[mprovement Trust v. 
Vithal Rao, AIR 1973 SC 689, that it is 
the Government which acquired the 
land under the provisions of the Land 
Acquisition Act .as modified by the Act 
though it is done for the purposes of the 
Trust. So far as the framing of the 
schemes is concerned, it is the Trust 
which does this. It is a different matter 
that the schemes are ultimately put up 
tc the Government for according sanc- 
tion to the same. Thus the framing or 
implementation of the schemes is entirely 
different from the acquisition of land for 
the said purpose. If the Trust is the 
maker of the scheme as it is, then I do 
not see any reason or logic in holding 
that it cannot abandon the same. 

9. The learned counsel for the Trust 
has not brought to my notice any provi- 
sion under which the Trust can revive or 
put life into a scheme which has been 
abandoned or became non-existent. All 
that the Trust can do under these cir- 
cumstances is to frame a new scheme and 
finalise the same or get the same sanc- 
tioned after complying with the various 
provisions of the Act, 

10. There is yet another aspect of the 
matter which has been emphasised by 
learned counsel for the petitioners, ié., 
with the abandonment of the schemes 
vide Annexure P.1, these petitioners 
‘have altered their position to their detri- 
ment by’ either purchasing the property 
which formed part of the scheme or by 
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raising constructions etc. on the. same. 
According to the counsel, if the Trust ıs 
allowed to implement the abandoned 
scheme as it proposes to do and thereby 
becomes entitled to acquire the land on 
the market price as it was prevalent on 
Nov. 1, 1963, that is, the date on which 
the notice under S. 36 of the Act (equi- 
valent to. S. 4 of the Land Acquisition 
Act) was issued, then the process of ac- 
quisition or the determination of compen- 
sation would -be nothing but a ‘legalised 
fraud’. I feel the submission is not with- 
out merit. The Trust because of its in- 
decisiveness or wrong decision, cannot 
be allowed to take away the property of 
the petitioners at the price which was 
prevalent in that -area’ more than 17 
years ago. In a Division’ Bench judg- 
ment of this Court in Civil Writ No. 3763 
of 1979, Man Singh v. State of Punjab 
decided on Feb. 25, 1980* which also re- 
Iated to the acquisition of land in the sub- 
urb of Ludhiana Town for the setting up 
of a residential Urban Estate, the princi- 
ple of awarding compensation was consi- 
dered and this is what was observed :— 


“The principle of awarding compeénsa- 
tion is based on the right of the owner 
to be indemnified by the community for 
whose benefit he is being deprived of 
the property against his will. ‘Compen- 
sation’ would essentially mean a just 
equivalent of what the owner has been 
deprived of. In other words, the owner 
who is deprived of his property should be 
enabled by the compensation awarded to 
him, to place himself in substantially the 
Same position in which he was before 
the acquisition, ._Now if that is the prin- 
ciple of concept of compensating such a 
landowner, then can it possibly be said 
in the present case that the landowner 
petitioners who would be paid the com- 
pensation of the market value of their 
acquired lands at the rate as it existed 
on December 10, 1973, that is, the date 
on which the notification under Sec. 4 
of the Act. Annexure P. 1, was publish-| 
ed, would. be placed in reasonably the 
same position in which they were before 
acquisition? Can these petitioners now 
or in future, when the compensation is 
to be paid to them on the basis of the 
prevalent market price ` about seven 
years earlier, purchase identical or simi- 
lar land to the same extent with that 
compensation amount? Keeping in view 
the present spiral in prices of land more 
particularly in the suburb of big towns 


*Reported in 1980 Punj LJ 414, 
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like Ludhiana, this appears to be an im- 
possible situation. It requires no great 
argument to say that the prices of land 
near about the cities have multiplied’ as 
many times during. the last seven or 
. eight years.” 


Keeping in view these observations ana 
the following observations of the Supre- 
me Court in Vishnu Prasad  Sharma’s 
case (AIR 1966 SC 1593) (supra) 
I feel the Trust. cannot be allowed 
to acquire the property of the petitioners 
at the price which was the market price 
of the acquired land on November 1, 
1963:— 


“Two things must. be borne in mind 
while construing Sections 4, 5-A and 6. 
The first is that the Act provides for 
acquisition of land ef persons without 
their consent and in such case the pro- 
visions of the statute must be strictly 
_ construed, Secondly, in interpreting 
these provisions the Court must keep in 
view on the one hand the public interest 
which compels such acquisition and. on 
the other the interest of the person who 
is being deprived of his land without 
his consent.’ It is open to the 
priate government to issue as many noti- 
fications as it deems fit under Sec. 4 (1) 
even with respect to the same locality 
followed by a proper notification under 
Section 6 so that the power of the ap- 
propriate government to acquire land in 
any locality is not exhausted by the issue 
of one notification under Section 4 (1) 
with respect to that locality. On the 
other hand as the compensation has to 
be determined: with reference to the 
date of the notification under Sec. 4 (1) 
the person whose land is to be acquired 
may stand to lose if there is a great 
delay between the notification under 3. 4 
(1) and the notification under Sec, 6 in 
case prices have risen in the meantime. 
This delay is likely to be greater if suc- 
cessive notifications under. Section 6 can 
be issued with respect to land comprised 
in the notification under Section 4 with 
' greater consequential loss to the ‘person 
whose land is being acquired if prices 
have risen in the meantime.” 


11. Thus I conclude that the Trust 
as fully competent tò abandon the 
eme as it did vide Annexure P. 1 and 
it cannot be allowed neither in law nor 
in equity to. revive the same as it pro- 
es to do vide Annexure P. 2, As a 
necessary consequence the issuance of 
notice Annexure P., 3 to the petitioner to 
surrender possession has to be quashed. 
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I, therefore, aliow these petitions: with 
costs and quash all the proceedings 
which the Trust has taken subsequent 
to the passing of the resolution, An- 
nexure P. 1, so far as these relate to the 
properties of the petitioners covered by 
that scheme, 

Petition allowed, 
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M/s. Nandu Mal Durga Dass, Moga, 
Petitioner v, Lekh Raj, Respondent. 

Civil Revn, No. 985 of 1980, D/- 20-1- 
19817, 

East Punjab Urban Rent Restriction 
Act (3 of 1949), Section 18 (2) i) — 
Impairment of value and utility of build- 
ing — When gives cause of action to 
landlord. 

The intention of the tenant howsoever 
jJaudable it may be, to recomstroct the 


. building or a part thereof im a much 


better manner, is not the sine qua non 
for adjudging as to whether the value 
or utility of the building has been .im- 
paired or not. On the other hand, the 
moment the tenant intentiamaliy de- 
molishes the building, the cause ef action 
accrues to the landiord to claim his evic- 
tion on the ground of materiaj impair- 
ment, Case law discussed. {Para 3) 
Cases Referred : Chronological Paras 
1980 Cur LJ (Civil) 490 (Punj & Har) 4 
(1980) 1 Rent LR 337 (Punj & Har) 3 
(1969) 71 Pun LR 59 =: 
(1964) Civil Revn. No. 482 of 1964, D/- 

11-12-1964, (Punjab) Babu Ram v. 

Kesra Devi 3 

J, N. Kaushal, Sr. Advocate with. 
Ashok Bhan, for Petitioner, H. C. Sibal 
Sr. Advocate with S. C. Sibal, for Re- 
spondent. % 


ORDER :— Lekh Raj respondent in this 
Revision, Petition is the landlord and the 
petitioner-Firm Messrs Nandu Mal 
Durga Dass is the tenant of a shop situat- 
ed in Western, Market Moga Mandi, The 
respondent filed a petition under Sec- 
tion 13 of the East Punjab Urban Rent 
Restriction Act for the ejectment of the 
tenant from the shop in question, on the 
ground that the petitioner had demoli- 
shed the verandah marked ABCD as 
shown in the Plan annexed with the 


*From order of Sarup Chand Gupta, Ap- 
_ pelate Authority, Faridkot, D/- 17-3- 
1980. i 


BY/BY/A739/81/JDD 


1981 


petition and this act of the petitioner had 
materially impaired the value and utility 
ofthe shop. It- was.also . averred that 
‘the. respondent had, got a chobara on, the 
first floor as shown at. mark X’, in the 
Plan and the door of the said Chobara 
opened towards the roof of the demolish- 
ed verandah which..was being used as. a 
courtyard. On account of, the demolition 
of the verandah, the respondent was 
deprived of the use of that, portion of 
the premises. The further. allegation- is 
that. after the demolition of the verandah 


the petitioner started construction of 2. 


reom over the site of the verandah, but 


he was stopped from doing so in conse-- 


quence of an injunction obtained: by the 
respondent from a Civil Court. The 
petitioner-tenant resisted- the ejectment 
application and pleaded. inter alia in- the 
written reply that the verandah in ques- 
tion was a kacha one and it fell down 
when the petitioner was placing bags of 
wheat in the. shop, After the verandah 
fell down, the petitioner had no option 
but to start reconstruction of the por- 
tion. It. was not disputed that the peti- 


tioner-tenant was restrained from doing — 


sọ on aecount of the injumetion obtained 
by the zeepondent from the Civil: Court: 


Fhe learned Rent Controller failed 


the necessary issues. The only. relevant 
issue so far as’ the present Revision 
Petition is concerned, is. issue No. t. 
After discussing the evidence led by the 
parties and: the report ofa Local Com- 
missioner: who had been appointed. to 
inspect. the site,. the Rent: Controller 
faund that the verandah in question had 
not fallen down: itself’ but had been in- 
tentionally demolished by the petitioner 
with a view to reconstruct the portion, 
but their intention was -foiled by an 
order passed by. the Subordinate Judge 
First Class, Moga, as per which the péti- 
tioner-tenant was mjuncted -from .mak- 
ing any construction ‘on the site. The 
Rent Controller, therefore, held that by 
intentionally : demolishing the verandah 
of the building; the petitioner. had mate- 
rially impaired the value and utility of 
the demised permises and had invited 
ejectment on that score. The Rent Con- 
troller ordered the petitioner to vacate 
the premises within: one month from a 
date of the order. 


2. The petitioner filed an appeal be- 
fore the Appellate Authority, Faridkot, 
but the said Authority also- affirmed the 


finding of the Rent Controller on the 


‘ 
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point that the verandah ‘in: question had 


` not fallen of its own, but, had been gde- 


molished- by the petitioner. For coming 
to this finding, the Appellate Authority 
also disbelieved and evidence produced 
by the-petitioner to the effect.that the. 
verandah had fallen at.-the time when 
being stacked. 
The Appellate Authority also affirmed 
the view of the Rent Controller that the 


‘demolition had been carried out as the 


petitioner wanted to remodel the veran- 
dah by reducing the width of its gate. 
The report of the Local Commissioner 
in this behalf was also relied upon by 
the Appellate Authority. The Appellate 
Authority consequently dismissed the 
appeal of the petitioner. However, two 
months’ time was granted to. the peti- 
tioner ta vacate the premises, The pre- 
sent. revision petition seeks to challenge 
the verdict of the two Rent, Control 
Authorities mentioned above. 


3. At the very outset of the argu- 
ments in.this case, -_Mr. J. N. Kaushal, 
learned counsel appearing for the peti- 
tioner-Firm candidly conceded that he 
did not.‘wish to challenge the finding of 
fact ‘recorded by the two. Rent Control 
Authorities. to. the effect that the veran- 
dah in quéstion. had been intentionally 
demolished by the petitioner for the pur- 
pose. of reconstructing ‘it in a better 
form. . In the wake of this concession, 


' the sole argument which is advanced in 


the case is that the petitioner's conduct 
as above was. not enough to make him 
liable . to be evicted.. Reference 
in this. behalf is made to the 
relevant statutory ‘provision, iLe., Sec. 13 
(2) (ii) of the East Punjab Urban Rent 
Restriction Act, and in an attempt to 
interpret the same, the argument is that 
demolition: and. reconstruction of the 
verandah would not result in material 
impairment of the value and utility of 
the ‘building. On the other hand, the 
same would have been enhanced if. the 
reconstruction had‘: been allowed to be 
completed, The above interpretation of 
the statutory provision has not been sup- 
ported by any authority directly on the 
point: Indeed’’Mr. Kaushal has ‘cited an 
unreported decision of this Court in Civil 
Revn. No. 482 of 1964 (Babu -Ram v. 
Kesra-' Devi) decided on December 11, 
1964, in which Hon'ble D. Falshaw, Chief 
Justice (as.his Lordship then was) was 
seized of a case where ‘some alterations 
had been made in the four: arches of a 
weérandah: of the building, two of which 
were closed by. bricks and the. doors 
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were fitted in the other two, thus con- 
verting the portion into a room. The 


view expressed by the Chief Justice was ` 


that the deprivation of light and air to 
the remaining portion of the building 
was more a matter for the concern of 
_ the tenant as long as he remained in pos- 
session and the act of the tenant in 
- making the abovesaid alteration did not 
tantamount to material impairment of 
the value and utility of the building, 
since the walis and the doors fixed in 


. the arches could be easily removed at 
any time. 
Evidently, this case is distinguishable 


on facts alone inasmuch in the present 
case, the crucial allegation is that the 
tenant had completely demolished the 
verandah and not merely made an al- 
teration or changes for a more useful 
utilisation of the accommodation. An- 
other authority of this Court was cited 
in which it was emphasised that a small 
alteration in the demised premises which 
is not of a far-reaching nature, would 
not tantamount to material impairment 
of the building. As against this, Mr. 
H. L. Sibal, learned counsel for the re- 
spondent-landlord has placed reliance 
upon a recent decision of this Court in 
Natha Singh v, Harbans Singh, (1980) 1 
Rent LR 337, wherein J. V. Gupta, J. 
while dealing with a. case of similar 
nature expressed the view that when a 
tenant demolished the construction al- 
ready existing and raises a construction 
even though of a temporary nature, he 
makes himself guilty of impairing mate- 
rially the value and utility of the build- 
ing. In this authority, reliance has also 
been placed upon some other decisions 
of this Court, one of which is  Banarsi 
Dass v. Sunder Dass, (1969) 71 Pun LR 
59, The principle enunciated in this 
authority is that where the acts of the 
tenant are such that the original demis- 
ed premises have practically ceased to 
exist and in their place almost a new 
building has come into being then what 
- was let by the landlord to the tenant 
has been materially destroyed “by his 
acts and the value or utility of the de- 
mised property as let is in such a case, 
materially affected, In the wake of these 
jauthorities, Mr. Sibal has rightly con- 
tended that the intention of the tenant 
howsoever laudable it may be, to re- 
construct the building or a part thereof 
in a much better manner, is not the sine 
qua non for adjudging as to whether the 
value or utility of the building has been 
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impaired or not, On the other ‘hand, the 


moment the tenant intentionally demo- 
lishes the building, the cause of action 
accrues to the landlord to claim his evic- 
ae the ground of- material WADAS 
men 


4. The matter may be viewed from 
another angle also, Indeed, Rent Legisla- 
tions are to be interpreted more for the 
benefit of -the tenants, but at the same 
time the Rent Act is not designed to give 
a free handle to the tenant to deal with 
the demised premises in whatever man- 
ner he wishes. In other words, the ten- 


‘ant cannot assume the role of a landlord. 


A point, though different from the one 
under consideration but quite similar, 
arose in a case decided by me and re- 
ported in Jagdish Chand v. Mst, Bachni 
Devi, 1980 Cur LJ (Civil) 490. In that 
case, the tenant had himself replaced 
the Toof of the demised premises as the 
Original roof was in such a shape that 
for 
human habitation. The argument ad- 
vanced on behalf of the tenant was that 
the replacement of the roof was in the 
nature of repairs and by effecting the 
same the tenant could avoid eviction, I 
expressed the view in that case that the 
moment an eventuality occurs which 
gives rise to a cause of action to the 
landlord to eject the tenant, the latter 
cannot set at naught the ground for evic- 
tion by taking certain steps himself. I 
am quite convinced in my mind that if 
the argument of the learned counsel for 
the ~petitioner-tenant is accepted, ıt 


‘would lead to "opening the gates” to en- 


title all the tenants to demolish any de- 
mised building or a part thereof with 
impunity and to reconstruct it in a man- 
ner as they think fit. This is certainly 
not the intention of the Legislature, how- 
sover liberal interpretation to the sta- 
tute may be made in favour of the ten- 
ant. 


5. The revision petition is without 
force and is dismissed, with no order as 
to costs, } 


6. The E TENEN has already 
utilised sufficient time for vacating the 
premises. He is, however, allowed two 
months’ further time from: today to do 
So, 

Revision .dismissed, 
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AIR 1981 PUNJAB & HARYANA 153 
S. S. SANDHAWALIA, C. J. 
S. P. GOYAL, J. 

Rattan Singh, Petitioner v. 
Kapoor, Respondent. 

Civil Revn. No. 1974 of 1979, 
16-12-1980.* 

East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 13 (2) (ii) (b) — Ten- 
ancy for residential purpose — Partial 
use of building for purpose of business 


D/- 


— Tenant is liable to ejectment, Civil 
Revision No. 910 of 1972, D/- 8-3-1973 
(Funj & Har), Overruled. 

The tenant of a residential building 


becomes liable to ejectment under Sec- 
tion 13 (2) (ii) (b) of the Act for using 
the said building for the purpose other 
than that for which it was leased, if 
after the commencement of the lease he 
adopts one of the professions mentioned 
in the Schedule to the Act and starts 
using the building partly for his busi- 
ness, (Para 2) 

Where, therefore, the building which 
was let out for a residential purpose has 
been converted into a scheduled build- 
ing, the tenant having started using a 
part of it for his profession as an advo- 
cate, the provisions of Section 13 (2) (ii) 
(b) of the Act will be attracted and a 
tenant will be liable for ejectment, Civil 
Revn. No. 910 of 1972, D/- 8-3-1973 
(Panj & Har), Overruled; (1971) 73 Pun 


LR 1: AIR 1980 Punj & Har 229 (FB) 

and 1970 Rent CR 423 (SC), Followed. 
(Para 3) 

Cases Referred : Chronological Paras 


AIR 1980 Punj & Har 229 :. 82 Pun LR 
647. (FB) 4,5 
(1989) 1 Rent LR 241 (Punj.& Har) 3, 6 


(1973) Civil Revn. No. 910 of 1972, D/- 
8-3-1973 (Punj), Tulsi Das v. Shiv 
Datt 3, 5 

1971-73 Pun LR.1 3, 4 

1970 Ren CR 423 (SC) i 4 


R. €C. Sethia with R. S. Mongia and 
Vijay Jhanji, for Petitioner; K. S. Tha- 
‘par, with Deepak Thakar and S. K. Ag- 
garwal, for Respondent. 

S. P. GOYAL, :— This petition 
under Section 15 of the East Punjab 
Urban Rent Restriction Act, 1949 (here- 
inafter referred to as the Act), as applic- 
able to the Union Territory of Chandi- 


garh, has been placed before us on a 
Or ee i ee an ee 


*Case referred by Rajendra Nath Mittal, 
J. vide his order D)- 9-5-1980, 


AY/BY/A308/81/HSS/GDR 


Rattan Singh v. D. R. Kapoor 


D. R- 
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l 
reference by R. N. Mittal, J., vide order 
dated May 9, 1980. ” 

. 2. The vexatious question which 
has eluded authoritative pronouncement 
So long is as to whether the tenant of a 
residential building would become liable 
to ejectment under Section 13 (2) (i) (b) 
of the Act for using the said building for 
the purpose other than that for which it 
was leased, if after the commencement of 
the lease he adopts one of the professions 
mentioned in the Schedule to the Act 
and starts using the building partly for 
his business. The admitted facts leading 
to this controversy are that the demised 
premises were let out to the respondent 
for residential purpose in the year 1971 
when he was in the employment of the 
Government as an Engineer. Some time 
after retirement, he was enrolled as an 
advocate and then he started using part 
of the demised prémises for the purpose 
of his profession. Thereupon the land- 
lord filed this petition on January 6, 1978 
for his ejectment on the ground that by 
setting up his office and using a part of 
the building for his profession, he has 
used the building for a purpose other 
than that for which it was leased out 
and has thus become liable to ejectment. 
The tenant admitted that he was using 
the demised premises for his profession 
and for his residence but disputed his 
liability to ejectment and pleaded that 
the said building was a scheduled build- 
ing within the meaning of Section 2 (h) 
of the Act and as such its dominant pur- 
pose continues to be residential. The 
Rent Controller negatived the plea of 
the landlord, holding that the dominant 
purpose of the said building continues to 
be residential and, therefore, there was 
no perversion of the purpose of the 


lease. On appeal this finding was affirm- 


ed by the Appellate Authority which led 
to the filing of the present petition by 
the landlord, 


3. .When -the case came up for hear- 
ing before the learned single Judge, th? 
landlord relied on a Division Bench deci- 
sion of this Court reported as Telu Ram 
v. Om Prakash Garg, (1971) 73 Pun LR 1, 
for the proposition: that even the use of 
a small portion of a residentia] building 
for his business by the tenant, which has 
the result of converting it into a sche- 
duled building, would render him liable 
for ejectment for the violation of the 
provision of Section 13 (2) (ii) (b). -The 
learned counsel for the respondent, on 
the other hand, relied on two single 


‘Bench decisions in Civil Revn, No, 910 


154 P, & H. 
of 1972 (Tulsi Dass v, Shiv Datt) decid- 


ed on March 8, 1973 (Punj) and Civil 


Revn, No. 44 of 1976 (B. S. Kamthania 
v. Smt. Hardial Kaur) decided on Nov- 
ember 29,.1979,* to controvert the pro- 
position advanced by the landlord, As 
the decision in Telu Ram’s case (supra) 
was not noticed in the later two deci- 
sions, the matter has been referred to 
a larger Bench. 


4. It was authoritatively settled by 
the Supreme Court in Dr, Sewa Singh v. 
Smt. Rabinder Kaur, 1970 Rent CR 423, 
that a. residential building which is used 
bv the tenant engaged. in one or more 
than one of the professions specified in 
the Schedule to the Act, partly for his 
business and partly for his residence 
would be a scheduled building within 
the meaning of Section 2 (h) of the Act. 
Tt is also not disputed that the building 
was let out for a residential purpose buf 
has been converted into a scheduled 
building since the tenant started using a 
part of it for his profession as an advo- 
cate. Though such was not the situation 
in Telu Ram’s case (1971) 73 Pun LR I 
(supra) but after noficiig a large num- 
ber of cases, Harbans Singh, J. (as ne 
then was) formulated five categories: of 
cases where -the provisions of Section f3 
(2) (ii) (b) would be attracted and the 
tenant would be liable to ejectment 
Under category ‘(b)’ it was held that if 
the result of the use of even a small! 
portion of a building is such that the 
category of the premises is hanged from: 
residential, non-residential and scheduled 
and it becomes a category different from 
the one for which the same Rad been lef, 
the said clause would be attracted. Sim- 
ilar views have been expressed in a re~ 
cent Full Bench case of this Court re- 
ported as Des Raj v. Sham Lal, (1980) 
82 Pun LR 647: (AIR 1980 Punj & Har 
229) wherein Tewatia, J.. who spoke for 
the Bench observed as under:— 


asean For Instance, in a’ case where 
the demised building’ is described as 
‘residential building’ or: ‘house’ ete., the 
same has to be used for residential pur- 
pose alone, even when in a rent deed’ it 
is not further postulated that the demis- 
ed building has to be used’ exclusively 
for residential purposes otherwise even 
if a small portion is put to use for busi- 
ness purposes by the lessee mentioned in 
the Schedule, such as lawyers, architects, 
dentists, engineers, veterinary surgeons 


*Reported in (1980) 1 Rent LR 241 oo 
& Har), 


Rattan Singh v, D. R. Kapoor 


A.L R, 
and medical practitioners, _ including 
practitioners of indigenous: systems of 


medicine, without the express permission 
in writing of the landlord, the said de- 
mised building might be taken out. from 
the category of a ‘residential building’ 
and turned into w ‘scheduled’ buitding’, 


the consequences of which are extreme- 


Ty grave for the landlord in that while - 
the possession of the residential building 
can be secured: back by the landlord: if 
he establishes a bona fide need of per- 
sonal occupation, he cannot succeed, in 
getting back the possession of a 'sche- 


duled building’ evem om the ground. af 
bona, fide personal necessity and the 
building is. lost to the landlord for. al} 


practical purposes’, 

The matter thus has been authoritatively 
settled by the Full Bench im Des. Raj’s 
case (supra), but the aaa. counsel for 
the respondent has urged that the said 
observations are in .the nature of obiter 
dicta and therefore, not binding on this 
Bench, That ‘may be so, but in view of 
the. decision of the Full Bench, . that 


when a shop was used for go- 
dowr it would amount ta per- 
version of the use for which it 


was: let, it is not possible to: subscribe. te 
the view that even though by partial use 
of the building for the purpose of his 
business. the residential building is: conc 
verted. into: a scheduled building yet it 
would not attract the: penalty of the saich 
clause because the dominant use of the 
building: continues to be residential. 

5: In Tulsi Dass’s case (Civil Revn. 
No. 910 of 1972, Ð/- 8-3-1973) (Punjj; 
(supra), Mahajan, J.. (as he then was) for 
taking a contrary view observed::— 

Seuss ‘Sects It is inherent in the pre- 
fession of a lawyer that the main pur- 
pose of the building remains residential, 
His; office does not in fact alter the na- 
ture of the building so as. to make it a 
non-residential one. That is why the 
Legislature did. not exclude it from the 
definition . of ‘residential . -building but | 
termed. it-as a schedtiled building so that 
the landlord cannot evict the tenant on: 
the basis that he requires it for his’ own 


The fallacy in the above reasoning is ob- 
vious because to attract the provisions 3f 
the said clause it is not required that 
the nature -of the building should be 
changed from residential into non-resi- 
dential and vice-versa. Again a sche- 
duled building may -be a species of the 
residential building but it is a separate 
category and the landlord: has no right 
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io seek ejectment of a tenant- n -the 
ground ef his personal requirement irom 
such a building, If according to the deci- 
sion of the Full Bench in Des Raj’s ae 
{AIR 1989 Punj & Har 229) (supra), - 

shop when used as- a godown would 
amount to the perversion of its use even 
though the category of the building 
ntinues to be ‘non-residential, the ‘con- 
version of a residential building mto a 
eduled building would certainly at- 
tract the provisions of 'Section 13 12) GB 






not be sustained and. has te be OVET- 
ruled. 


£. So far as fhe decision in: B. $. 
Kamthania’s ease (1980) 1 Remt LR 241 
{Punj & Har) (supra) is concerned, 
need not detain ms long because no view 
was expressed in' this case on ‘the pre- 
cise question in. hand and the decision 
proceeds: on the ground that the building 
in~ dispute was already a scheduled 
building when the Act :was enforced in 
the Union: Territory of Chandigarh 
where it’ was situate as. tthe tenant was 
then using it partly for his residence. md 
partiy for his profession ‘as an advocate. 

7. For the ‘reasons recorded above, 
this petition is allowed, the ‘impugned 
judgment set aside and- the order of 
ejectment is passed in. favour of the peti- 
tioner and against the respondent, ‘The 
tenant is, however, allowed, three months 
time to vacate the premises in dispute. 
No costs, 

8.8. SANDHAWALIA, CI I agree. 


Petition zii 
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AIR 1981 - PUNSAB &- HARYANA 455- 
SURINDER SINGH, J. i 


Hazara Singh and others, Petitioners 
v. Dalip Singh and others, Respondents. 

. Civil Revn. No. "773 of 1975, D/- 4-12- 
1980. wake 

East Punjab. Orban Rent. - Restriction 
Act (3 of 1949), Ss. 2 {f) and 13 (13.— 
“Rented land” — Meaning — Jurisdic- 
tion ef Rent Controller to entertain evic- 
fion application — Letting out land prin- 
cipally for Business or _ trade must ibe 
proved, 


PA gainst order of Jai Singh Sekbon, re 
pellate Authority (Dist. Judge), Patiala, 
D/- 7-4-1975, 


AY/BY/A307/81/HSS/GDR ° - 


rt 


Hazara Singh v. Dalip Singh 


wt 


' peses of 


P. & H. 155 


-The phraseology used ın the Act ` in 
defining “rented land” is quite unambi- 
guous. Jf- the land -in dispute is not 
proved to have been separately let out 
for ‘business purposes, the ejectment of 
tenants cannot be claimed by virtue of- 
Section 13: of the Act. as such land does 
not fall within the definition of “rented 


land” - as given in Section 2 (f) of the 
Act. (Para 5) 
Where the amaila land situated 


within the limits of Mwnicipal Commit- 
tee was let oùt by the owner and it was 
stipulated in the lease deed that the 
tenant could use the land either for pur 
cultivation by himself oar 
through anybody else or could use it for 
installation of some factory, ‘the option 
Riven to the tenant could not lead to an 
interpretation that the land was let out 
for purposes of being principally 
for business or trade, Therefore the pro- 
perty could not be treated as “rented 
land” and hence the Rent Control Auth- 
ority had no. furisdiction te = entcriain 
ejectment applications im respect of the 
land. (1988) 70 Pun LR (GN) 5 AIR 1972 
Deihi 33, Rel. on, (Para 5) - 
Cases “Referred : Chronological Paras 
ATR 1973 Punj 76: 73 Pun LR T34 ŒB) 5 
ATR 1972 Dehi 33 5 
(19868) 70` Pun LR (SẸ 5 5 
AIR 1967 SC 1853 3 
Y. P. Gandhi with Miss S. K. Taunque, 
for Petitioners; B. 5; Jawanda with A. N. 
Mittal and Viney Mital, for Respondents. 
. ORDER :—- Two Revisian Petitions Nos, 


778. and 774 of j975 have been filed by 
Hazara Singh, Dalip Singh and Gurnam 


_Singh. -petitioner-landierds. (hereinafter 


referred to as the landlords) against the 
order of the Appellate Authority (Dis- 
trict: Judge), Patiala, as per which he 
disposed of- two separate appeals fled by 
the two tenants Rattan Singh and Dalip 
Singh, -who have been arrayed as re- 
spondents in the revisian petitions, As 
per. this order, the Appellate Authority 
had set aside the order passed by the 
Rent Controller in consequence of which 
the tenants .were ordered to. be evicted 
from the property in dispute. 

' 2 The. facts may, be briefly noticed. 
The“ property in dispute is admittedly 
agricultural land comprising Khasra No. 
412/0-11, Khata No. 377/525. as mention- 
ed in Jamabandi for the year 1966-67, 
sytuated at village Kukar. Majra within 
the’ limits of Municipal Committee, 
Gobindgarh. The case of the landlords 
in the ejectment petition was that their 
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father was the owner of the land in dis- 
pute and he had leased out the same to 
Rakha Singh (respondent No. 3 in the 
Revision Petitions) on a rent of Rs. 70/- 
per annum for a period of twenty years 
in Nomani 2007 BK and that the term of 
the tenancy had now expired. It was fur- 
ther averred that after the death of the 
father of the landlords they became 
owners of the property on the basis of 
‘the will executed by their father in their 


favour, Rakha Singh: is thus said to be. 


a tenant under the petitioner-landlords. 
Various grounds for eviction were taken 
up. Firstly, it was alleged that Rakha 
Singh had without the consent of the 
landlords oor their father changed the 
site in dispute by making a construction 
thereon and further that Rakha Singh 
had sublet the site in dispute to the 
other two respondents, namely, Rattan 
Singh and-Dalip Singh, who are in pos- 
session of the same. The landlords also 
claimed that the site was required by 
them for their own use and occupation. 
3. The ejectment application was re- 
sisted by the respondents. The main ob- 
jection raised on their behalf was that 
the ejectment application was not com- 
petent under the East Punjab Urban 
Rent Restriction Act (hereinafter refer- 
red to as the Act), as there was no rela- 
tionship of landlord and tenant between 
the parties. It was also pleaded that the 
construction over the plot in question 
was made with the implied consent of 
the landlords, Some other technical ob- 
jections were also raised and one of the 
important one being that the land in dis- 
pute was meant for business and could 
not be got vacated under the provisions 
of the Act. Various issues were struck 
by the Rent Controller to decide the 
controversial point. It is needless to re- 
capitulate the finding on each issue as 
they are not relevant for the purpose of 
the present revision petitions in which 
the sole point which has been mooted is 
in regard to the jurisdiction of the Rent 
Control Authorities to try the case. The 
relevant issue in this behalf is issue 
No. 5. The Rent Controller was of the 
view that the land in dispute was situat- 
€d within the limits of Municipal Com- 
mitttee, Gobindgarh and hence the eject- 
ment application was triable by the Rent 
Controller, He, therefore, decided that 
issue in favour of the landlords. As a 
cumulative result of all the findings 
under the various issues, the Rent 
Controller ordered the eviction of “ne 
AORERE, i i 


Hazara Singh v, Dalip Singh 


A.LR. 


4. The tenants, as already noticed, 
went up in appeal before the Appellate 


. Authority, who reversed the decision of 


the Rent Controller,. mainly on the 
ground that the land in dispute was not 
proved to have been separately let out 
for business purposes and hence the 
ejectment of the tenants could not be 
claimed by virtue of Section 13 of the 
Act, as this land did not fall within the 
definition of “rented land” as given in 
Section 2 (f) of the Act 


5, As observed earlier also, it is only 
the finding of the Appellate Authority 
in regard to the jurisdiction of the Rent 
Control Authorities, as noticed abové. 
which has been impugned in the two re- 
vision petitions, Mr. Y. P., Gandhi learn- 
ed counsel for the petitioners has drawn 
my attention to the original lease deed 
(Patta) Exhibit PW2/A and has sought to 
argue that it was stipulated in the said 
document that the tenant Rakha Singh 
could use the land either for purposes of 
cultivation by himself or through any- 
body else or could use it for installation 
of some factory. According to the coun- 
sel, the option given to the tenant as 
above leads to an interpretation that the 
land was let out for purposes of being 
principally used for business or trade 
and such a land, it is urged would fail 
within the definition of the words “rent- 
ed land” which in turn clothed the Rent 
Control Authorities to take cognizance 
of eviction applications in respect f 
such lands. In so far as the definition 
of the words business or trade is con- 
cerned, the same is not material or rel- 
evant for the purpose of deciding the 
above point. What is, however, requir- 
ed to be found is whether by the stipu- 
lation under the lease deed noticed 
above, the character of the demised land 
became “rented land” or’ not. Apart from 
his own interpretation of these words, 
Mr. Gandhi has cited The Model Town 
Welfare Council, Ludhiana v. Bhupinder 
Pal Singh, (1971) 73 Pun LR 734: (AIR 
1973 Punj 76) (FB) and Hiralal Vallabh- 
ram v. Kasturbhai Lalbhai, AIR 1967 SC 
1853, but these authorities have no rel- 
evance to the point in issue. The first 
authority interprets as to what is busi- 
ness, whereas the second authority deals 
with the jurisdiction of the Courts gen- 
erally and not with reference to rented 
land. As against this, the respondents 
are duly armed with two decisions, 
which may be noticed, The first one is 
Prem Narain v. Smt. Rajo, (1968) 70 Pun 
LR (SN) 5 wherein it was held that the 
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definition of “rented land” under Sec- 
tion 2 (f) of the Act reads to mean any 
land let separately for the purpose of 
being used principally for business or 
trade. It was further held in this auth- 
ority that it is apparent from this defini- 
tion that even if land has been let for 
business or trade but is not let princi- 
pally for business or trade, the defini- 
tion would not be attracted. In the 
second authority, Raghunath v, Sushil 
Kumar, AIR 1972 Delhi 33, it was opined 
that merely by reason of subsequent 
construction on the property, the nature 
of the property does not cease to be 
rented land, as the nature of the pro- 
perty is to be determined as on the date 

hen it was let out. Apart from the 
authorities referred to above, the phrase- 
ology used in the Act in defining ‘rented 
land” is quite unambiguous. The Appel- 
late Authority’ has, therefore, rightly 
come to the conclusion that the property 
in dispute in the present ease which 
was not separately let out principally for 
business or trade could not be treated 
as “rented land” and hence the jurisdic- 
tion of the Rent Control Authorities to 
entertain ejectment applications in 
spect of such properties is barred... This 
finding of the Appellate Authority is af- 
firmed, 

6, No other point having been pressed 
in these revision petitions, the same are 
without merit and are consequently dis- 
missed, but with no order as to costs. 

Petitions dismissed. 
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J. V. GUPTA, J. 

Om Parkash, Petitioner v. Sarupa and 
others, Respondents, 

Civil Revn. No. 2330 of 1980* 
Civil Mise. No. 3696-C.II of 1980, 
1-12-1980, 

Civil P. C. (5 of 1908), O. 18, Rr. 17, 
17-A — Examination of witness — Vital 
questions not put to him due to lapse of 
counsel —- He can be éxamined again 
when the same related to requirement of 
law, 

The point at issue in the instant case 


and 
D/- 


was execution of a will. One of the at- 


testing witnesses was dead and an- 
other witness who appeared in the court 


"Against order of P. C. Gupta, Sub. J. 
First Class, Sonepat, D/- 27-9-1980. | 


BY/BY/A582/81/KJK/LGC 


Om Parkash v. Sarupa ` 


P. & H. 157 


was not examined by the counsel of the 
party on the point of attestation. i 

Held that in view of Rules i7 and 7A 
the party was entitled to examine the 
witness again on point of attestation of 
the will as- inadvertentiy no questions 
were put to him on this point in his 
earlier examination. A party could not 
be allowed to suffer for any omission or 
lapse on the part of his counsel, when 
it relates to requirement of any law. 
The rules of procedure are meant to ad- 
vance the cause of justice, Moreover the 
opposite party could be compensated by 


payment of costs. (Para 4) 
Cases Referred : Chronological Paras 
AIR 1971 SC 2324 es 
AIR 1956 Bhopal 65 3 


R. S. Mittal and N. K,- Khosla, for 


Petitioner; Balwant Singh Malik, for 
Respondents, 
ORDER :— The  defendant-petitioner 


has filed this revision petition against 
the order of the trial Court dated Sep- 


`- tember 27, 1980, whereby his application 


under Order XVIII Rule 17A of the Code 
of Civil Procedure (hereinafter called the 
Code}, for permission to allow additional 
evidence was dismissed. 

2. The litigation between the partiea 
is pending for the last more than three 
years. In the litigation, one of the issues 
between the parties is; whether Shri Asa 
Ram,, deceased, executed a valid will in 
favour of defendant No. 2, Om Pal? if 
so, to what effect? The defendant-peti- 
tioner, in order to prove this document, 
examined the scribe of the will and also 
one of the attesting witnesses, Jagdish 
Chand, and then closed his evidence on 
September 7, 1979, On February 6, 1989, 
two applications were moved on behalf 
of the petitioner. One related to the 
amendment of the written statement 
which was allowed against which the 
plaintiffs came up in revision to this 
Court, which was ultimately dismissed. 
However, meanwhile,- the proceedings in 
the trial Court were got stayed -by the 
plaintiffs in that revision petition. After 
the révision petition was dismissed by 
the High Court the other application 
under Order XVII Rule 17A of the 
Code, was dismissed by the trial Court 
by the impugned order, dated Septem- 
ber 27, 1980. In that application, the 
petitioner had sought the permission of 
the Court to produce Jagdish Chand, an 
attesting witness of the will, on the point 
of attestation, as: no such question could 
be put to him inadvertently earlier by 
the learned counsel for the petitioner. 
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That application was contesfed by the 
plaintiffs-respondents. The trial Court 
dismissed: the application mainly on the 
ground that no sufficient ground for al- 
lowing additional evidence had been 
made out, Aggrived against the same, 
- the defendant-petitioner has come up in 
revision to this Court, 


3. The learned counsel for the peti- 
tioner contended that it was the negli- 
gence, if any, of the learned counsel for 
the defendant, in the trial Court, who 
did not examine the attesting witness 
Jagdish Chand, on the point of attesta- 
tion, and for the negligence of the coun- 
sel, the party should not be allowed to 
suffer. Moreover, out of the two attest- 
ing witnesses, the other witness is dead, 
and, therefore, the only witness Jagdish 
Chand is necessary to be examined on 
the question of attestation, otherwise, 
the will set up by him was likely to fal 
on that ground. alone. He further con- 
tended that in civil litigation costs are 
the panacea and the plaintiff-respondents 
should be compensated by payment of 
heavy costs. Moreover, the rules of pro- 
cedure are meant'to do justice between 
the parties and not to hamper the same. 
On the other hand, the learned counsel 
for the plaintiffs-respondents, contended 
that no revision petition was maintain- 
able against the impugned order and in 
support of his contention, he referred. to 
D. L. F. Housing: and Construction. Co. 
(P) Ltd. v. Sarup Singh, AIR 1971 SC 
2324. He further contended that negli- 
gence of a party is not a sufficient ground 
for allowing the production of additionai 
evidence and in support of this conten- 
tion, he placed reliance on Ghansiram v; 
Municipal. Ponta, Bhopal, AIR 1956 Bho- 
pal 65. 


4, After TAE the learned counsel 
for the parties, at great length, J` am 
of the considered opinion that the im- 
pugned order is liable to be set aside ‘as 
the trial Court had acted illegally and 
with material irregularity in the exér- 
cise of its jurisdiction, ‘resulting in the 
' failure of justice, Rules 17 and 17-A of 
' Order XVIII of the Code, are reproduc- 
ed below: 


“17. Court may recall and examine 
witness, The Court may at any stage of 
a suit recall any witness who has been 


examined and may subject to the law of, 


evidence for the time being in force, put 
such questions to him as the Court thinks 
fit. 2) 


Om Parkash v. 


ALR 


17-A Production of evidence not pre- 
viously known or which could not ba 
produced despite due diligence. 


Sarupa 


Where a party satisfies the Court thaf, 
after tbe exercise of due diligence any 
evidence was not within his knowledge 
or could not be produced by him at the 
time when that party was leading his 
evidence, the Court may permit that 
party to produce that evidence at a later 
Stage on such terms as may ‘appear to 
it to be just.” 


Under Rule 17, reproduced above, the 
Court may recall any witness at: any 
stage of the suit, who has been examin- 
ed earlier and may put him such ques-- 
lions as the Court thinks fit. In the 
present case, even the provisions of R. 17 
could be invoked for recalling the attest- 
ing witness Jagdish Chand. Even from 
the language employed in Rule 17-A, it 
is clear that a party may be allowed to 
lead additional evidence if he satisfies 
the Court that any evidence could not 
be produced by him at the time when he 
was leading his evidence. In any case, 
issue No, 2, reproduced above, relates to 
the execution of the will, A will can only 
be proved by the persons who attested 
the same. Out of the two attesting wit- 
nesses, one is said to be dead. The other 
witness, when appeared in the witness- 
box earlier, was not examined by the 
counsel for the. defendant-petitioner on 
the point of attestation. Under these cir- 
cumstancés, ‘the lapse, if any, is on the 
part of the counsel for the defendant- 
petitioner, as it was the duty of the 
counsel to examine the said witness on 
the point of attestation: because it was 
the requirement’ of law.. A party should 
not be allowed to suffer for any omis- 
Sion or lapse on the part of his counsel, 
when it relates to the requirement of 
any law., Moreover, it is well known 
that the rules of procedure are meant to 
advance the cause of justice. In civil liti- 
gation for the lapse on the part of one 
party, the other party can be easily com- 
pensated by payment. of costs. It may 
be mentioned here that the negligence, 
if any, in the present case, cannot be 
attributed to the party concerned, but 


to his counsel. 


5. Under these circumstances, this re- 
vision petition is allowed and the im- 
pugned order is set aside and the appli- 
cation of the defendant-petitioner to re- 
eal] Jagdish Chand, witness, is allowed 
on payment of Rs. 300/- as costs, 
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6. In view of ‘the above discussion, 
Civili Miscellaneous Application No. 3696- 
C.II of 1980, stands dismissed, 


Petition dismissed. _ 
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I. S. TIWANA, J, 
Miss Rattanjit Kaur, Appellant v. 


State of Haryana and others, Respon- 
dents. 


F. A. F, O, No. 46 of 1980, D/- 8-10- - 


1980.* 


Motor Vehicles Acc {4 ot 1939), Sec- 
tion 110-B — Compensation — Quantum 
— Determination — Mode, 


It is always impossible to have an 
exact estimate or assessment of the dam- 
age suffered by the persons injured in 
accidents yet a reasonable view of the 
case in relation to all the circumstances 
of the case has to be taken in order to 
compensate the person injured for the 
loss which he has or appears to have suf- 


fered in life. (Para 9) 
The assessment of damages when the 
injured is an unmarried young gir] for 


physical disfigurement and disablement 
and loss of marriage prospects at Ru- 
pees 2,000/- is simply ridiculous, Reduc- 
ed prospect of marriage because of dis- 
figurement and incapacitation is by it- 
self a very material loss, - especially in 
the case of a woman who regarded mar- 
Triage as her real prospective career, and 
who had not been educated or trained 
for anything else. An injury which 
handicaps her in the marriage market 
represents a real pecuniary loss, more so 
when the class of society to which the 
injured belongs, getting married and 
settling down is the usual career of girls. 
(Para 9J 
When the victim girl has incurred a 
permanent disability her loss of happi- 
mess and enjoyment is lifelong. - When 
she cannot pull a cycle throughout her 
life and will have to travel either in a 
rikshaw or in a motor vehicle, her tra- 
velling expense is a life long expense. 
(Para 10) 
A young unmarried girl of 26 was 
seriously injured in an accident. She had 
to undergo pains and sufferings as a re- 
sult of three fractures and five opera- 
tions. Permanent disability was. caused 


"From order of Radha Krishan Battas, 
Addl Motor Accident Claims Tribunal, 
Chandigarh. D/- 20-12-1979. 
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to her and she was disfigured, The tri- 
bunal awarded her total compensation 
of Rs. 10,010/-. 


Held, that, the award of Rs. 10,010/- in 
all was highly inadequate and was not 
commensurate with the facts and cir 
cumstances of the case. Therefore, the 
compensation payable to the victim was 
enhanced to Rs, 75,360/-. (Paras 11, 12) 

L. M. Suri with R. M. Suri, for Appel- 
iant; U. D. Gaur, Advocate-General, 
Haryana, for Respondents. 

JUDGMENT :— In this appeal under 
Section 110-D of the Motor Vehicles Act, 
1939, the appellatnt makes a grouse of 
the inadequacy of the award of Ru-- 
pees 10,010, made in her favour by the 
Motor Accident Claims Tribunal, Chandi- 
garh under Section 110-B of the Act.. 


2. Rattanjit Kaur, appellant an un- 
married young girl of 26.years of age 
was employed as a clerk in the Office of 
the Punjab School Education Board and 
was drawing Rs. 418.10 P. as her total 
emoluments on May 30, 1977 the date of 
accident, She was riding on the pillion 
seat of the Scooter No, PNJ-8909 on her 
way to her office in Sector 17, Chandi- 
garh. The scooter was being driven by 
Shri C. D. Kalra. When the scooter 
reached the crossing of the road near 
K. C. Cinema, bus No, HRA-9216, driven 
by Lakhan Pal driver banged into it and 
as per the evidence on record, the scoo- 
ter was dragged to a distance of 20 to 
25 paces from the place of the impact, 
As a result of this accident the appellant 
suffered the following injuries :— 

1. Fracture of both bones’ of the right 
leg with multiple abrasions, 

2. Colle’s fracture of the right forearm 
with multiple abrasions on the forearm 
right side. 

3. Abrasion on the left elbow 3/4” dia- 
metre. . 

4 Contusion on the left forearm on the 
ulter .border on the middle 1/5th size 

1 1” x 1 

9; Two abrasions on the lateral side of 
ring Wee of the right hand. Size of 
each A” x I” 

6, Swelling of the left foot, It was an 
expected fracture of métacarpol and x- 
ray was advised. 

2-A, As a result of the pleadings of 
the parties, the Tribunal was called upon 
to decide the following two issues :— 

1. Whether the applicant was injured 
as a result of the rash and negligent 
driving of bus No.. HRA-9216 by the re- 
spondent No, 3? : 
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2. If issue No. 1 is proved, to what 
compensation is the applicant entitled 


and from which of the respondents? 


3. Under issue No. 1 it was held that 


there was overwhelming evidence on re- 
cord to show that the accident took place 
due to the rash and negligent act of 
Lakhan Pal driver, This finding is no 
more the subject-matter of controversy 
in this appeal. The sole question that 
has been raised and requires determina~ 
tion is the quantum of compensation, 

4. The Tribunal has assessed the com- 
pensation payable to the appellant under 
‘yarious heads in the following manners: 

1, Pain, suffering as a result of frac- 
tures of 3 limbs including that of five 
operations and stay in plaster (about 
6-1/3 months in bed) and loss of happy 
life. — Rs. 5,000/- 

2. Extra diet (as doctor admits he ad- 
vised it) to regain health (and she was 
not normal even when appearing in the 
witness box 2 years after). — Rs, 850/- 

3. Loss pay — Rs. 360/- 

4. Physical disfigurement of and dis- 
ablement and loss of prospects of mar- 
riage, — Rs. 2,000/- ` 

5 Attendance charges (6-1/3 months in 


bed) unreimbursed medical expenses 
(treatment continued even after 29-8- 


1977), — Rs, 1,000/- 
6. Transport Charges following the ac- 
cident, — Rs. 800/- 


Total — Rs. 10,010/- - 


5. According to the learned counsel 
for the appellant the award under ap- 
peal is not only miserly but is unfair to 
the appellant. As per the evidence of 
Dr, Kuldip Singh (P. W. 2) the appellant 
suffered the following major injuries :— 

1. Fracture of both bones of right leg 
with multiple abrasions. 

2. Fracture of right forearm with mul- 
tiple abrasions. 

3. Fracture of the left metacarpal. 

6. According to the doctor the appel- 
lant underwent four operations during 
her stay in the hospital which lasted 
from May 30, 1977 to June 6, 1977 in the 
first instance and from June 26, 1977 to 
August 29, 1977 later. A minor opera- 
tion for the extraction of a screw from 
one of the bones was yet to be conduct- 
ed when he appeared to give his state- 
ment in Court. Rattanjit Kaur as PW 6, 
not only reiterated the injuries suffered 
by her, as described in the earlier part 
of the judgment, but she also stated 
that she had to remain in bed from the 
date of accident to the date of her re- 


Rattanjit Kaur v. State 


A. LR. 


suming, the duty on December 8, 1977. 
Even up to that time in spite of all the 
operations she had undergone, she could 
not conveniently use her right hand and 
her right forearm was not in a proper 
shape. She could not lift weight with 
her right hand and experienced a great 
difficulty in writing something. Her right 
leg was shortened resulting in limp. She 
had also difficulty in climbing a stair- 
case, She was virtually incapacitated to 
run or paddle a cycle, The fingers of 
her left foot developed space in between 
and the look of the foot became ugly. 
She was using crutches till March, 1978. 
She had to employ a rickshaw at the 
rate of Rs. 65/- per month to carry her 
to office, Somewhere in the month of 
May, 1979 her office was shifted from 
Sector 17 Chandigarh to Mohali, During 
the course of her convalescence she had 
to take special diet under medical ad- 
vice. 


7. Man Singh (PW8) her father not 
only corroborated her in all material 
particulars, but also stated that he had 
to spend Rs. 6,000/- on .her extra or 
special diet and some medicines. He ac- 
tually produced a note-book in which he 
had been keeping an account of the ex- 
penses incurred on her after May, 1979. 
The actual figure of this account came to 
be Rs. 5261.25 P., 


8. Shri Hardial Singh (P W 7), the 
Superintendent of the Accounts Branch 
of her office stated that she remained on 
leave from September 6, 1977 to Sep- 
tember 30, 1977 on half pay and on leave 
without pay from November 27, 1977 to 
December 8, 1977, Calculated on this 
basis she suffered a loss of pay to the 
extent of Rs. 360/-. According to him she 
rejoined her duties on December 9, 1977. . 


9. To my mind it is always impossible 
to have an exact estimate or assessment 
of the damage suffered by the persons in 
such cases, yet a reasonable view of the 
case in relation to all the circumstances 
of the case has to be taken in order to 
compensate the person injured for the 
loss which he has or appears to have 
suffered in life, After going through the 
evidence and some of the Judgments, the 
learned counsel for the appellant relied 
upon, I find that the impugned award of 
Rs. 10,010/- in all is highly inadequate 
and is not commensurate with the 
facts and circumstances of the case. As- 
sessing the compensation under the va- 
rious heads under which the lower Court 
has determined the same. J find that no 
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- reasonable view- of the matter has been 
taken. ‘For instance for the extra diet 
which had to be given to the appellant 
to regain health under medical advice 
for about two years that is by the time 
she appeared in the witness box has 
been determined only at Rs, 850/-; 
whereas the claim of the father of the 
appellant, who undoubtedly was.the best 
person to depose about it was for Ru- 
pees 6000/-. He actually produced some 
account for the amount of Rs. 5000/- odd. 
This evidence of his does not deserve to 
be discredited merely for the reason that 
no receipts etc. of the. small amounts 
spent by him on various items have 
either been preserved or obtained. The 
expenses deposed to by him are highly 
consistent with the probabilities of the 
case and I do not see any justification 
for not allowing the same at the rate 
claimed by the appellant, Similarly, a 
paltry sum of Rs. 5000/- has been award- 
ed for the pains and sufferings she has 
undergone as a result of the three frac- 
tures and five operations and for remain- 
ing in plaster for a pretty long time. 
the assessment of damages for physical 
disfigurement and disablement and loss 
of marriage prospects at Rs, 2000/- is 
simply ridiculous. Reduced prospect of 
arriage because of disfigurement and 
incapacitation is by itself a very mate- 
rial loss, The prospect and the bliss of 
a married life is seriously reduced in 
her case. Kemp on Quantum of Dam- 
ages, Volume I, Second Edition, on p. 15 
discusses under the heading 
loss other than loss of earnings”, the re- 
sult of injuries suffered by a female 
thus: “In the case of a female plaintiff 
serious injury or disfigurement may 
greatly reduce her prospects of marriage. 
Quite apart from other aspects of the 
matter, which fall to be considered under 
the head of loss of amenities, such a 
matter would represent a real material 
loss, especially in the case of a woman 
who regarded marriage as her real pro- 
‘ispective career, and who had not béen 
educated or trained for anything else. 
An injury which handicaps her in the 
marriage market represents a real pecu- 
niary loss”. The class of society to which 
the injured belongs getting married and 
ttling down-is the usual career of girls. 











10. The lower Court has not even 
taken. notice of the fact that the appel- 
lant has incurred a permanent disability 
and thus her loss of happiness and en- 
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joyment is life long. - She has only been 


allowed Rs, 800/- as transport charges 
following the accident; whereas over- 
whelming evidence on record is that she 
cannot pull a cycle throughout her life 
and would have to travel either in a 
rickshaw or in a motor vehicle, It looks 
impossible that she would be able to 
drive a scooter or motor car with a de-/ 
formed right hand. So her travelling ex- 
pense again is a life long expense, 

11, Keeping all these facts and cir- 
cumstances in view I enhance the 
amount of compensation payable to the 
appellant under the various heads to the 
following extent :— 

1. Extra or the special diet which had 
to be given to her for her speedy recov- 
ery. — Rs. 5,000/- 

2. Pains and sufferings she had to 
undergo as a result of the major injures 
and the resultant operations and for re- 
maining in plaster and then in bed for 
more than 6 months. — Rs. 15,000/- 

3. Physical disfigurement and loss of 
prospects of marriage. ` — Rs. 25,009/- 

4 Permanent disability and the loss of 
enjoyment in life. — Rs. 20,000/- 

5, Maintenance or employing a rick- 
Shaw or other vehicle to be driven by a 
person other than the appellant, 

— Rs. 10,000/- 
— Rs. 380/- 
Total :— Rs. 75,360/- 

12, As a result of the above discus- 

Sion I determine the compensation pay- 


6. Loss of pay. 


. able to the appellant at Rs. 75,360/- in 


all, Besides the costs of this appeal, she 
would also be entitled to interest on this 
amount ‘from the date of the claim ap- 
plication till the date of realisation of 
this amount at the rate of 6%. 


Appeal allowed. 
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D. S. TEWATIA, J. 
Smt, Gurmeet Kaur, Appellant v 
Harbans Singh, Respondent, 
F. A. F, O. No. 89-M of 1980, D/- 27-8- 
1980.* 


Hindu Marriage Act (25 of 1955), Sec- 
tions 13 (1A) and 23 (1) (a) — Husband 
obtaining decree for restitution of con- 
jugal rights against wife — Wife ready 


*Against judgment and decree of M. S. 
Rakkar, Addl. Dist. J., Patiala, D/- 12- 
2-1980., 





JIX/BY/E993/80/BDB/MVJ _ 
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and willing to comply with decree — 
Total . reluctance of husband to resume 
cohabitation — Husband filing application 
for divorce after prescribed period under 
Section 13 (1A) is over — Reluctance: of 
husband is not a “wrong” within See, 23 
(1) (a) which would disentitle him from 
getting divorce decree. AIR 1977 Panj & 
Har 167 (FB), Foll. 1979 Hindu LR 704 
(Punj & Har), Dist. - (Para 3) 


Cases Referred: Chronological Paras 
1979 Hindu LR 704 (Punj & Har) 4 
AIR 1977 Punj & Har 167 (FB) . 2 

Ujagar Singh with K, S. Cheema, for 
‘Appellant; R. M. Gupta, for Respondent, 

JUDGMENT :— This appeal at the in- 
stance of the wife is directed against the 
‚judgment dated February 12, 1980 of the 
Additional District Judge, Patiala, where- 
by he granted a decree of divorce to the 
husband against wife under Sec. 13 (1A) 
of the Hindu Marriage Act (hereinafter 
called the Act), The husband had secur- 
ed a decree for restitution of conjugal 
rights on May 15, 1978, . and after the 
passage of the requisite period envisaged 
under Section 13 (1A) of the Act sued 
for divorce. - 


2, Evidence was led before the Matri- 
monial Court on behalf-of the appellant- 
wife, showing that she had been keen to 
comply with the decree for the restitu- 
tion of conjugal rights secured by her 
husband against her and had also been 
applying to the Matrimonial Court that 
she was prepared to comply. with the 
decree, but the husband had frustrated 
her attempts to do so. It was on the 
basis of this material.on the record that 

- İt was argued on behalf ofthe wife that 
in view of the provisions of S. 23 (1) of 
the Act, a decree of divorce could not be 
granted to him as it would tantamount 
on his part to be taking advantage of his 
own wrong. The trial Court relying on 
a Full Bench decision of this Court in 
Smt, Bimla Devi v. Singh Raj, AIR 1977 
Funj and Har 167, held that such an ob- 
jection is no longer tenable. Before the 
Full Bench the facts were that the judg- 
ment debtor wife had frustrated the ex- 
ecution of the decree for restitution of 
conjugal rights, and after the expiry of 
the period envisaged under Sec, 13 (1A) 
of the Act she herself sued for divorce 
on the ground that the decree of restitu- 
tion of conjugal rights obtained against 
her had remained unsatisfied in that 
there had been no resumption of conju- 
gal relationship between the parties after 
the passing of the decree till the filing 
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of the divorce petition by her. An objec- 
tion was raised from the side of the hus- 
band that she could not take advantage 
of her own wrong as she had frustrated 
the attempt ofthe decree holder, ie., the 
husband to execute the decree and resume 
conjugal relationship with her. The Full 
Bench held that the language of Sec- 
tion 23 (1) (a) of the Act was clear that 
the advantage of his or her own wrong 
or disability should be’ in connection 
with the relief which was sought to be 
claimed in the proceedings. 

3. Now the question that would arise 
for consideration is as to whether relu- 
ctance on the part of the husband-decree 
holder in this case, to resume cohabita- 
tion would amount to a wrong which 
would disentitle him by . virtue of the 
provisions of Section 23 (1) (a) of the Act 
to the relief sought by him. Dhillon J., 
who delivered the majority opinion m 
the Full. Bench case, took notice of such 
a circumstance where a spouse after 
obtaining the decree may change his or 
her mind and many not be willing to live 
with the other spouse. It was also notic- 
ed in the judgment that the Legislature ` 
thought it fit not to provide the mode of 
execution of a decree for restitution of 
conjugal rights so as to unite the two 
spouses physically who could not live 
together for one reason or the other., 
The decision of the spouse whether the 
decree holder or the one who has suffer- 
ed the decree not to resume cohabitation 
after the passing of the decree, would 
not fall in the category of acts which 
could be termed as ‘wrongful acts’ in 
terms of Section 23 (1) (a) of the Act, 
The position could not be otherwise in a 
mind to enforce the compliance of the 
decree or in the other words be not. 
agreeable to resume cohabitation although 
the judgment-debtor is forthcoming to 
resume cohabitation in compliance with 
the decree. Otherwise it would tanta- 
mount to this that the law gives a right 
by one hand and takes away with the 
other. Section 13 (1A) of the Act gives 
a right to either party to a marriage, 
whether solemnised before or after the 
commencement of this Act, to present a 
petition for the dissolution of the mar- 
riage by a decree for divorce on the 
ground that there has been no restitution 
ef conjugal rights as between the parties 
to the marriage for a period of one year 


-or upwards after the passing of a decree 


for restitution of conjugal rights in a 
proceeding to which they were parties, 
What is of relevance, is as to whether 
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there has not been resumption of conjugal 
Tights for a given period after the pass- 
ing of the decree till the presentation. of 
petition for divorce, A perusal of the 
provision of Section 13 (1A) of the Act 


would show that both parties can present _ 


a petition, This would include the party 
ae conduct has resulted in the ‘failure 
of the restitution of conjugal rights after 


the passing of the decree, If the contén- 


tion was that such party could not file 
a petition then there was no question. of 
giving the right to seek divorce on the 
said grounds to both the parties. There- 
fore, the wrong envisaged under S. 23 (1) 


(a) of the Act has to be a wrong of a kind . 


different froma mere. conduct on either 
side of refusing to resume conjugal re- 
lationship after the passing of the decree 
1u question - 
4. Mr. Ujagar Singh, learned 
counsel ror the appellant drew my at- 
tention to a single Bench decision of 
_this Court in’ Kala Wati v, Atma Ram, 
1979 Hindu LR 704. That was a case in 
which after obtaining a decree for resti- 
tution -of. conjugal rights and before the 
iry of the period envisaged under 
Section 13 (1A) of the. Act the decree 
holding spouse contracted second mar 
riage and it was-in the background, of 
that fact that it was held that the hus- 
band was not entitled to the -decree of 
divorce for his conduct in marrying 
before the expiry of the period meant 
for the restitution of conjugal rights 
amounted to a wrong of the kind envi- 
saged under Section 23 (1) (a) of the Act. 
Such is not the case here. 
5. For the 
find no merit in this appeal and dismiss 


the same. 
Appeal dismissed. 
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G. C. MITAL, J.. 

Bhagat Ram, Petitioner v. The State 
of Punjab and others, Respondents. 

Civil Writ Petn. No. 3822 of 1971, D/- 
21-8-1980. 

(A) Punjab Town Improvement Act 
(4 of 1922), Sections 23,: 24 — Land 
Acquisition -Act (1 of 1894), Sec- 
tion 23 — Evaluation of property ac- 
quired — Agricultural property within 
the limits of Municipal Corporation — 
Ought to be evaluated as Urban pro- 
perty — Evaluation | AS ` agricultural pro- 
perty is patent error on ‘the face of re- 
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‘tion. 
- LJ 464, Foll. 


aforementioned reasons, I. 
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cord —— Can be cured by writ Court. 
(Constitution ofi: India, Art. 226).  - 
Where. land acquired under the Act is 
within ‘the Municipal limits of a parti- 
cular town it ought to be evaluated as 
Urban property even if the property -at 
the time of. acquisition is used as agri- 
cultural property. In the instant case 
the Collector and the Tribunal had eva- 
luated agricultural property . acquired 
by the standards of agricultural property 
and not by the standards of urban pro- 
perty. . Thus it was a patent error on the 
face of record and as’ such could be 
corrected in exercise of writ jurisdic- 
AIR 1964 SC 477 and 1977 Punj 
(Para 6) 
. Further higher evaluation of land 
abutting on main road was justified but 
there could be no justification for mak- 
ing sub categorisation on the basis of 
agricultural quality of the land lying 
behind the front belt. (Para 7) 
(B) Land Acquisition Act (1 of 1894), 
Section 23 — Punjab Town Improve- 
ment Act (4 of 1922), Sections 23, 24 — 
Compensation for acquired land — Cri- 
terion for determination — Ought to be 
same irrespective of the fact as to 
under which Act the ‘property is ac- 
quired. AIR 1975 Punj & Har 241 (FB) 
and AIR 1973 SC 689, Foll (Para 5) 
(C) Constitution of India, Art. 226 — 
Land Acquisition’ Act (1894), S. 23 — 
Punjab Town Improvement Act (4 of 
1922), Ss. 23 and 24 —: Writ . jurisdic- 
tion — Extent of — Determination of 
compensation based on evidence — 
Court in writ jurisdiction not empower- 
ed to reappraise evidence to enhance 
compensation awarded by tribunal. Case 
law discussed. (Para 9) 
Cases Referred: Chronological - Paras 
AIR 1980 Punj & Har 27: 1979 Cur LJ 
(Civil) 452 — 7 
(1978) LPA No. 45 of 1976.. D/- 10-8- 
1978 (Punj & Har), Amritsar Im- 
provement Trust v. Jagdish Rai 9 
1977 Punj LJ’ 464 6 
(1976) CWP No. 2523 of 1970, D/- 13-7- 
1976 (Punj & Har), Arjan Singh v. 
. State of Punjab . 3,4 9 
AIR 1975 Puni & Har 241: (1975) 77 
Puni LR 527 (FB) 5 
AIR 1973. SC 689 i . 5 
AIR 1964 SC 477 .4 6, 8, 9 
Gurbachan Singh, for Petitioner; Kul- 
dip Singh, Rajkumar, J. S. Narang (for . 
No. 2) and Ashok Bhan (ior Nos. 1 and 
3), for Respondents, | 
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ORDER :—. This order will dispose of 
Cc. W. P. Nos. 3822 to 3829 and 4000 of 
1971, as they arise out of the. same 
aquisition proceedings and a common 
award of the Tribunal. 

2. Under Section 36 of the Punjab 
Town Improvement Act, 1922 (herein- 


after referred to as the Act), the Ludhi-~ 


ana Improvement Trust notified ac- 
quisition of land for Gill Road Develop- 
ment Scheme within the *municipal 
limits of -Ludhiana town. The scheme 
was later on' approved by the Punjab 
Government (Local Government) vide 
notification dated 6th December, 1967. 
under Section 42 of the Act. The total 
acquired area was approximately 200 
acres. ‘The Land Acquisition Collector, 
by award dated 14th Jan. 1969 allowed 
compensation at the following rates :— 

For land up to a depth of 12 Gathas 
from the road at the rate of Rs. 30/- 
per Biswansi. 

The rest of the land was categorised 
on the basis of agricultural use and 
compensation was allowed as follows :— 

Chahi and land under the houses at 
the rate of Rs. 20/- per Biswansi; 

Rosli (Barani) and Bhudd land at the 
rate of Rs. 15/- per Biswansi: 

Banjar Qadim at half the rate of 
Barani, i.e. at the rate. of Rs. 7.50 per 
Biswansi: 

Ghairmumkin land at the rate of 
Rs. 4/- per Biswansi. Feeling dissatis- 
hed with the award of the Collector, 
the petitioners sought references which 
came up for consideration before the 
Land Acquisition Tribunal, created 
under the Act, who by order dated 26th 
June, 1971, upheld the valuation fixed 
by the Land Acquisition Collector but 
allowed 15 per cent solatium and 6 per 
cent per annum interest in addition to 
the award of the Collector. Still feel- 
ing aggrieved from the award of the 
Tribunal, the claimants-petitioners have 
come up in these writ petitions under 
Articles 226 and 227 of the Constitu- 
tion of India. ` 

3. Most of the points argued before 


me by the counsel for the claimants are. 


covered by a Division Bench judgment 
of this Court in C. W. P. No. 2523 of 
1970, Arjan Singh v. State of Punjab, 
decided on 13th’ July, 1976, against 
the petitioners and, therefore, need not 
be discussed in détail in this judgment. 
In Arjan Singh's case. (supra), the ac- 
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quisition was for the samé purpose, 
namely “Gil Road Development 


Scheme” but the award of the Tribunal 
which was impugned was dated 6th > 
May, 1970, and, therefore, was a dif- 
ferent decision of the Tribunal as com>- 


. pared to the present set of cases, which 


were decided by the Tribunal on 26th 
June, 1971. 

4. The counsel for the petitioners has 
raised afew additional points as follows: 

1. That the acquired land belonging 
to the petitioners was situate within 
the municipal limits of Ludhiana town 
and, therefore, even if for the time be- 
ing it was being used for „agricultural 
purposes, it had to be evaluated as 
urban property; and 

2. That the acquired land bad the 
potential for being used for urban pur- 
poses and, therefore, no categorisation 
on the basis of agricultural use could be 
made and that on the aforesaid basis - 
there was an apparent error of.law on 
the face of the- record which could be 
corrected in the writ jurisdiction, as 
held by the Supreme Court in Syed 
Yakoob v. K. S. Radhakrishnan, AIR 
1964 SC- 477, which has been relied 
upon by the Division Bench of this 
Court in Arjan Singh’s case (supra). 

5. As regards the first point, the 
award of the Land Acquisition Collector, 
a copy of which has been annexed as 
‘B’ to the writ petition, mentions in 
the opening part of para 1 that the ac- 
quired land is within the boundary of 
municipal limits of Ludhiana and, there- 
fore, it is indisputably proved that the - 
acquired land formed part of Ludhiana 
town. Further, in para 18 (ix) of the 
writ petition, the petitioners have stated 
as follow :— 

A T A The Tribunal should have 
fixed the market price of the land in ac- 
cordance with the provisions of Ss. 23 
and 24 of the Acquisition Act and 
should have taken into consideration 
the potential value of the land in dis- 
pute as a building site as it is situated 
within the municipal limits of Ludhiana; 
which is a very fast developing town 
and is Manchester of India.” 
The State, in its return, gave the fol- 
lowing reply :— `` 

‘With regard to para No. 18- (ix) of 
the petition, I submit that the acquisi- 
tion’ of land under the -Punjab Town 
Improvement Act is’ quite different from. ~ 
the -acquisition under’ the Land Acquisi- 
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tion Act. The acquisition under the 
Puniab Town Improvement Act is for 
specific purpose of development of the 
area of the locality concerned in which 
the landowners whose area is acquired 
also stand to benefit- considerably - as 
provided under the Act.” 


The relevant reply on behalf of the 
Improvement Trust is as follows :— 
EE It is also denied that the 
unacquired area was all built up on 
or about the material date. The Tri- 
bunal’s order gives adequate reasons 
for its finding.” 


The reply of the Siate as vali: as of 
the Improvement Trust go to show that 
it was not disputed that the acquired 
land was within the municipal © limits 
and was part of Ludhiana town, Ac- 
cording to the State, the standard for 
fixing the market value of the land 
acquired under the Act is different from 
the market value to be allowed for ac- 
quisition under the Land Acquisition 
Act. This stand is obviously contrary 
to a Full Bench judgment of this Court 
in Devinder Kaur v. Ludhiana Improve- 
ment Trust, Ludhiana, (1975) 77 Punj 
LR 527: (ATR 1975 Punj and Har 241) 
wherein it was held that — 


_ “the compensation to be awarded to 
the landowners whose land is acquired 


for a Town Improvement Trust will not . 


be less than the compensation determin- 
éd for that land under the Land Ac- 
quisition Act..........” 


In coming to the aforesaid conclusion, 
reliance was placed on a Supreme Court 
decision .in Nagpur Improvement Trust 
v. Vithal Rao, AIR 1973 SC 689. Ac- 
cordingly, under both the Acts the 
claimants would be entitled to the samé 
compensation and two different stan- 
dards cannot be applied. 


6. Since the acquired land was with- 
in the municipal limits of Ludhiana 
town, the question that arises for con- 
sideration is whether the acquired land 
had to be treated as urban even if it 
was being cultivated at the time of 
acquisition or was to be evaluated as 
agricultural land. In this regard, the 
counsel for the petitioners has relied 
upon a Division Bench ltudgment of this 
Court in: Lakhm{ Dass v. The Punjab 
State, 1977 Punj LJ 464, wherein for 
fixation of compensation under. the 
Land Acquisition Act for land situate 
within :-the..municipa] limits. of .Ludhiana 
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town it was held that even if the ac- . 
quired property was being used for 
agricultural purposes. it had to be 
evaluated as urban ovroperty as bemg 
within the municipal limits it necessari- 
ly has the presumption that it is urban 
property. The following observations 
of. S. S. Sandhawalia, J., speaking for 
the Bench. deserve to be quoted :—- 
"As would appear hereinafter this 
area had come within- the municipal 
limits of the town of Ludhiana more 
than a year prior to the notification 
under Section 4 of the Act. That the 
city of Ludhiana is one of the principal 


industrial cities of the State of Pun- 


jab was not disputed before us. Nor is 
there any manner of doubt that the 
said town has been a developing and 
expanding industrial centre -ever since 
the late fifties. 


The potentialities for the develop- 
ment of the acquired land are further 
evidenced from the admitted fact that 
this very area was earlier sought to be 
acauired by the Ludhiana Improvement 
Trust itself by a notification dated the 
7th of March, .1962. The Trust obvi- 
ously had sought to acquire this land 
for the purposes of residential and in- 
dustrial development of the town as 
it lay not only on the fringe of the de- 
veloping city of Ludhiana but had in 
fact been incorporated within the muni- 
cipal limit itself. Though this propos- 
ed acquisition did not materialise, it 
nevertheless is a pointer to the poten- 
tiality' of this area for development for 
other than agricultural purposes. 


It is evident from the above that the 
area under acquisition had assumed pri- 
marily an urban character and had in- 
deed ceased to be rural or agricultural 
in nature. Its potentiality for develop- 
ment as residential colonies within the 
municipality limits of Ludhiana is thus 
too patent to deserve any great elabora- 
tion. 

A A It has been stated at the 
bar that in fact the notification bringing 
the area within the municipal limits 
was issued nearly a vear earlier in 
January, 1962. It inevitably flows from 
this that a presumption would arise in 
favour of the claimants that the ac- 
quired land was primarily of an urban 
character,” 
In view of the aforesaid Division Bench 
decision, the entire acquired -land had 
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to be evaluated as. urban. property and 
“Ithe Collector and the Tribunal were in 
error in. considering . the same to be 
agricultural and evaluating it as such. 
This is.a patent error, on the face of 
the record and as held by the Supreme 
Court in Syed Yakoob’s case (AIR 1964 
SC 477) (supra) this Court is competent 
jto interfere and correct the mistake in 
exercise of its jurisdiction under Arti- 
cle 226 of the Constitution. 


7. Coming ‘to the second. point, I 
find that there is a great deal of merit 


in the same also. This matter is part- 


ly covered under the first point. The 
learned’ counsel for the petitioners ` has 
urged that besides the fact that the 
acquired Jand is within the municipal 
mae of Ludhiana town, the potential 

of the acquired land has been establish- 
ed from the unrebutted and ‘uncontro- 
verted .statement of Gian Chand clai- 
mant, who appeared as P.W. 2 before 
the Tribunal and stated that Calcutta 
Industries, I. T. L,- Power House, Engi- 
neering College and ` other buildings 
from the town of Ludhiana :to the ac- 
quired land were-in existence at the 
time of acquisition. From this unrebut- 
ted evidence it is clearly established 
that the acquired property had the 
potential for being used ‘as -urban pro- 
perty for commercial, industrial or re- 
sidential purposes. Once it is found 
that the property had the potential for 
urban purposes, no ‘categorisation on 
the basis of agricultural use was per- 
missible. as held by a Division Bench 
of this Court in Brij Nandan v. State of 
Haryana, 1979 Cur LJ (Civil) 452: (AIR 
1980 Pun & Har 27).. 
case were that the acquisition was made 
for the development of sector 16 of 
the new industrial township of Farida- 
bad and the Land Acquisition Collector 
considered the whole acquired land as 
agricultural and = assessed ‘its value in 
three categories, primarily on a qua- 
lity as agricultural land. . 


On reference, even the’ banet Ad- 
ditional District Judge. máde four 
blocks, not on the basis. of agricultural 
quality of: the land but on the basis of 
nearness to the Abadi.of the town of 
Faridabad; nearness to the main Bazar’ 
nearness to.the road and the. rest was 
treated in the fourth block and awarded 
various rates of compensation. S. S., San- 
dhawalia,' C.J., 
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set aside the categorisation and held that 
whole of ‘the acquired land which. was 
nearly 25: acres having potential - -for 
being developed for commercial, indus- 
trial or residential purposes..had to be 
evaluated at a uniform rate. ' However, 
in coming to the aforesaid conclusion, 
it, was noticed that Sector 16-A had — 
also been carved out which abutted on 
the main G. T. Road between Delhi and 
Mathura and Sector 18 was just behind 
it. It was held . that for Sector 16-A 
abutting on the. G. T.. Road higher .com- 
pensation was payable whereas -for the 
sector behind it, namely, Sector 16,. no 
further categorisation . or Classification 
was. permissible and, ' therefore, lesser 
compensation was allowed’ for Sector 16. 
For the ` acquisition of the’ same date 
and for the same purpose, while for 
Sector 16-A compensation was awarded 
at the rate of Rs. 1460 per sq. yard, 
for Sector 16, it was allowed at the 
rate of Rs. 10/- ‘per sq. yard. Deriving 
support from Brij, Nandan’s case (supra) 
counsel for the’ petitioners has’ strongly 
urged that no categorisation’ was per- 
misgible on. the basis of agricultural 
quality of. the land and if at all any 
categorisation deserved to be made that 
could be in two blocks one abutting 

on the main road, as found: by the Col- 
ior for which compensation has been 
allowed at'the rate of Rs. 30/- per Bis- 
wansi, ‘and whole of the rest of the 
land had to be evaluated in the second 
block at a uniform rate.’ There is 
patent merit in the second part of the 
submission: The acquired ‘land’ abuts 
on the Gili road and. therefore, the 
Land Acquisition’.Coilector and the Tri- 
bunal were right in giving higher value 
for the land abutting on that road but 
there was: no justification for making 
sub-categorisation on the basis of agri- 
cultural: quality of the. racine land 
lying : behind the- ‘front belt. .:,- 

8 For the reasons recorded shove it 
is held that the’ artificial categorisation 
made by. the Land. Acquisition Collector 
and affirmed by the: Tribunal was clear- 
ty illegal which fact jis patent on the 
face of the record and this Court . is 
competent to interfere: to . correct the 
mistake in, exercise. of' its _. jurisdiction 
under „Article 226 of the Constitution; 
in view of.the decision in Syed Yakoob’s 
case (ATR. 1964 .5C..477) (supra) and ac- 
cordingly, while-the award ofthe Land 
Acquisition - Collector. and that.:of the 
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tate of Rs. 30/- per Biswansi, . for : the 
iand abutting on Gill Road, Ludhiana: 
up to'a depth of 12 Gathas. is maintain- 
èd; the whole of the :remaining land 
would be considered as second category. 
Once it is. held, that the acquired land 
has the potential for being used for 
urban purposes, ‘it is of no significance 
whether the .land was recorded in the 
revenue papers at the time of acquisi- 
tion as Chahi, Rosli (Barani), Bhudd, 
Banjar Qadim or Ghairmumkin, as the 
land of all these qualities would have 
the same - potential for being URES as 
building sites. 


‘9 The question which now arises for 
consideration is as to what ` compensa- 
has to be awarded“ for the second cate- 
gory of land. Tt has been held by thìs 
Court in Arjan Singh’s case (CWP 
No. 2523 of 1970, D/- 13-7 1976) (supra), 
that in exercise of jurisdiction under 
Article. 226. of: the constitution, appre- 
ciation of evidence -cannot be gone into. 


It has also been held by a Letters: 


Patent Bench of this Court in L. P. A. 
No. 45 of 1976, Amritsar Improvement 
Trust v. Jagdish Rai decided on 10th 
August, 1978, that m writ jurisdiction 
facts cannot’. be reappraised to: enhance 
the compensation awarded by the Tri- 
bunal under the Act.. Keeping in view 
the dictum of this Court in Arjan 
Singh’s case and. Jagdish ` Rais case 
(supra) and of the Supreme Court in 
Syed -Yakoob’s case (AIR. 1964 SC 477) 
(supra), I decline to reappraise the evi- 
dence to. find out the market value of 
the: second category of land. While: do- 
ing so. I have no option but to fall back 
upon the assessment of the Land Ac- 
quisition Collector for the second cate- 
gory, for which he allowed compensa- 
tion at the rate of Rs. 20/- per Biswansi 
although he allowed this on the _ basis 
of agricultural quality of the land as 
Chahi and also for the land under the 
houses. There is apparent indication 


that the value. of house’ sites for the. 


Strip of land situate beyond the belt 
abutting on the'road was considered to 
be at the rate of Rs. 20/- per Biswansi 
by the Land Acquisition Collector which 
has -been duly maintained by the’ Tribu- 
nal. Since Ihave upset. the further cate- 
gorisation, therefore, the whole of the 
remaining land would be- evaluated at 


a uniform rate of Rs. 20/- per Biswansi, 
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as allowed by ‘'the. Land Aequisition 
Collector ana, maintained by = Tribu- 
nal - 

“40. . For. the resons rda above, 
all the writ petitions: are allowed „with 
costs (counsel’s fee being Rs. 100/- in 
each case) and the award ofthe Tribunal 
as also of the Land Acquisition Col- 
lector are modified to the extent. that 
whole of, the acquired -land would be 
divided into’ two blocks. one for ‘the 
land abutting on the road uptoa depth 
of 12 Gathas for which compensation 
has been allowed at the rate of Rs. 30/- 
per Biswansi, and the second for whole 
of the rest of the acquired land for 
which the compensation is allowed at 
the rate of Rs, 20/- per Biswansi Be- 
sides the above. the petitioners would 
be entitled to 15 per cent solatium and 
interest at the rate of 6 per cent per 
annum on the enhanced amount from 
the date of taking possession till pay- 
ment, , 

Petitions allowed. 
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Balwant Singh, Petitioner v. Dr. Har- 
charan Singh Bhandari, Respondent. 
Civil Revn. No. 363 of 1979, D/- 13-8- 
1980. 
_ (A)- East Punjab Urban Rent Restrie- 
tion Act (3 of 1949), Section 13 — Evic- 
tion Suit — Bona fide requirement — 
Death of landlord — Only his -widow 
impleaded — All legal heirs not brought 


on record — Suit cannot be dismissed 


on that ground. (Civil P.C. (1908), O. 22, 
E. 3). 
' Where`a landlord filed a suit for evic- 
tion on ground that he bona fide requir- 
ed the demised premises for his own 
use as his: wife was a heart patient and 
a first storey ‘portion of a rented house 
which he was occupyimg was not,-there- 
fore suitable ‘but during the pendency 
of the suit the landlord died, the suit 
could not be dismissed on ground that 
all legal heirs of the deceased landlord 
were not impleaded. The widow of the 
deceased was competent to continue the 
suit alone. (1967) 69 Puni LR 221 and 
AIR’ 1976- SC 2358, Foll (1980) 2 Ren CR 
15 (Cal), Disting. (Paras 5, 10, 12) 
. (B) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 13 (3) (a) (i) (©) 


TX/IX/E461/80/VVC/DVT 
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— Plea that landlord did not 
vacate a building without sufficient 
cause after commencement of the Act 
-- Proof — Evidence should be consider- 


ed as a whole and not a solitary piece. 


Where a landlord has in an applica- 
tion for eviction taken requisite plea 
that he has not vacated similar residen- 
tial premises without sufficient. cause in 
the last one year and on taking the 
overall view of the evidence adduced 
by the landlord and his wife it is mani- 
fest that the landlord did not possess 
any other house except the demised 
premises, the mere statement of the 
landlord that he had not got vacated 
any house in the last one year would 
not lead to the inference that he had 
failed to establish the requisite plea 
that he- had not vacated any house after 
the commencement of the Act. The 
evidence hss to be read as a whole. 

(Paras 14, 18) 

Cases Referred: Chronological Paras 
ATR 1980 SC 1218: (1980) 1 Ren CJ 235 
13 

(1980) 2 Ren CR 15 (Cal) 9 
(1979) SLP No. (Civil) No. 5253 of 1979, 


D/- 3-7-1979 (SC) 6,7 
(1978) 1 Ren CJ 286 (Punj & Har) 
13 

AIR 1977 Punj & Har 158: (1977) 1 Ren 
CJ 332 (FB) 13 
AIR 1976 SC 2358 5, 6, 8 
AIR 1973 SC 2110 4. 5 


(1967) 69 Punj LR 221 12 

H. L. Sarin. Sr. Advocate with Mr. 
J. L. Malhotra, Advocate for Peti- 
tioner: Manmohan Singh Liberhan, for 
Respondent. — 


ORDER:— Dr. Harcharan Singh 
Bhandari, landlord-respondent, herein- 
after referred to as the landlord (since 
deceased), sought eviction of the demised 
premises from Balwant Singh, tenant- 
petitioner hereinafter referred to as the 
tenant, on the ground that he needed 
the premises for his. enc his wife’s oc- 
cupation. The facts, underlying the need 
as mentioned in the petition. and also 
in his statement, were that after retire- 
ment he had been practising at Gur- 
daspur, that he had closed his practice 
because he was not keeping good health, 
that his wife became heart-patient and 
during the past about two years he had 
changed 2/3 rented houses and the house 
in his present occupation was a first 
storey portion which was not fit keep- 
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ing in view the fact that his wife had 
become a heart-patient. and that from 
Gurdaspur it became necessary to shift 
to his own house at Jullundur which 
happens to be in the occupation of the 
tenant. 


2. The Rent Controller held that the 
landlord had not been able to make out 
that he genuinely needed the premises. 
He somehow formed the impression that 
since to begin with the rent of the pre- 
mises was Rs. 60 p.m. which was later 
on increased to Rs. 140/- p. m., the 
eviction perhaps, was sought in order 
to rent it out afresh at a higher rent. 
The Rent Controller also held that the 
landlord had not been able to establish 
that he had not vacated a similar resi- 
dential premises after the commence- 
ment of the East Funiab Urban Rent 
Restriction Act at Jullundur. 


‘3. The appellate authority reversed 
the findings of the Rent Controller on 
both the counts. It held that the land- 
lord bona fide required the demised 
premises and that he had not vacated 
Similar premises at Jullundur without 
any reasonable cause after the com- 
mencement of the said Act. 


4. Mr. H. L. Sarın. iearned counsel 
for the petitioner, in the first instance, 
urged that during the pendency of ihe 
revision petition. the landlord had died 
and, in law. his bona fide need died 
with him. The ground for eviction thus 
having vanished, the petition has virtu- 
ally become infruétucus and deserves 
to be dismissed as such. For his above 
Submission, he sought sustenance from 
a Supreme Court decision rendered in 
Smt. Phool Rani v. Sh Naubat Rai 
Ahluwalia, AIR 1973 SC 2110. 


5. The decision in Smt. Phool Rani’s 
case has since been overruled by a lar- 
ger Bench decision of the Supreme 
Court rendered in Shantilal Thakordas 
v. Chimanlal Maganlal Telwala, AIR 
1976 SC 2358, in which it was clearly 
enunciated that where the eviction was 
sought on the ground that the landlord 
needed the demised premises for his bona 
fide use and occuption, the said re- 


‘quirement did not cease on his death. 


After his death. the senior member of 
his family took his place and, therefore. 
was competent to continue the suit for 
eviction qua his occupation and the 
occupation of all other members of his 
family. . 
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,- 6 Mr. Sarin at this stage brought to 
my notice the following order of the 
Supreme Court dated 3-7-1979 render- 
ed in S. L. P.. (Civil) No. 5253 of 1979: 

“Leave granted. We consider that the 
point is of sufficient importance to merit 
being placed before a larger- Bench 
Although it has been brought to our 
notice that. one decision of this Court 
by a Bench of two Judges has been ex- 
pressly overruled by a later decision of 
this Court by a Bench of three 
Judges, owe direct that this case be 
placed before the learned Chief Justice 
for being considered by a larger Bench. 

Interim stay pending notice of mo- 

tion.” 
A perusal of the order dated 3-7-1979 
shows that the decision in Shantilal 
Thakordas case (AIR 1976 SC 2358) 
(supra) is under recosideration before a 
larger Bench of the Supreme Court. 

7 Mr. Sarin desired that the _ final 
. decision in the 8. P. L. (Civil) No. 5253 
of 1979 pending in the Supreme Court 
be awaited, as in some cases this Court 
has postponed the decision. 

8. I do not think this request of Mr. 
Sarin can be acceded to. Present is a 
case, where the landlord had sought 
eviction on the ground of bona fide re- 
quirement for use and occupation of the 
demised premises, as his wife was a 
heart~patient. In view of this fact, the 
case cannot brook any’ delay for one 
cannot know as to how long it would 
take their Lordships of the Supreme 
. Court to render the iudgment. Till 
such time, the decision in the case of 
Shantilal Thakordas’s (AIR 1976 SC 
2358) holds the field; the same is bind- 


. Ing on the Court and I am bound to 
follow: it. l 
9. Mr. Sarin then urged that since 


the deceased had left behind, besides 
-his widow Smt. Daljit Kaur four daught- 
ters, who are also heirs, and since they 
are not impleaded as legal heirs, the. 
revision petition. cannot be decided in 
their absence they being necessary par- 
ties. In support of his submission, he 
cited Krishna Dhone Pramick v. Ram 
Palat Sahoo, (1980) 2 Ren CR 15 (Cal). 

10. In my opinion, there is no merit 
in the contention advanced by Mr. 
{Sarin. In the case relied upon by Mr. 
Sarin, it was the tenant who had died 
and all his heirs, who had’ inherited the 
tenancy, had not been brought on the 
record. Obviously, a decree of | eject- 


Harcharan Singh P.& H. 169 


ment passed in favour of the landlord 
against the heirs brought on the re- 
cord. could be of no use to the land- 
lord, for the same would not be binding 
on the other heirs of the deceased 
tenant. who could not be evicted in pur- 
suance of the said decree and, there- 
fore, all the heirs of the deceased tenant 
were considered necesary parties in that 
case. The position is otherwise in a 
case where it is the laridiord who dies 
during the pendency of the proceedings. 
In such a case if the petition succeeds, 
then such of the heirs who were brought 
on the record as legil heirs of the ce- 
ceased-landlord would be entitled to ex- 
ecute the order of ejectment and take 


- possession from the tenant. 


11. Mr. Sarin contended that if tae 
tenant is made to deliver possession, to 
only some of the legal heirs. then the 
other heirs, who are not brought on the 


record, may hold him accountable re- 


garding delivery of the possession of 


the house. . 
12. In my opinion,.such an apprehen- 


‘gion is unjustified. This Court had an 


occasion to consider an argument of 
this kind in a case where the payment 
of rent had been made to one of the 
heirs of the deceased-landlord. The 
other heirs of the deceased-landiord 
filed the petition for ejectment on the 
ground of non-payment of rent. The 
tenant took up the plea that no rent 
was due from him, as he had paid the 
same to one of the heirs of the deceas- 
ed-landlord. This Court accepted the 
plea of the tenant and held that the 
payment of the rent to one of the heirs 
of the deceased-landiord completely 
absolved the tenant from any claim from 
other heirs of the deceased-landlord. 
If such is the position in regard to the 
rent, the position in regard to the deli- 
very of possession could not be other- 
wise. (see Sukh Dev Dass v. Lalit 
Mohan, 1967-69 Punj LR 221). 

13. Mr. Sarin then lastly urged that 
the landlord had not proved that he had 
not vacated a similar residential pre- 
‘mises in Jullundur town after the com- 
mencement of the Act and. therefore, 
the petition is liable to be dismissed, 
and he has placed reliance on Banke 
Ram v. Shrimati Sarasti Devi, (1977) 1 
Ren CJ 332: (AIR 1977 Puni & Har 
158) (FB), Hans Rai v. Balraj Singh, 
(1978) 1 Ren CJ 286 (Puni. & Har) and 
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Onkar Nath v.: Ved Vyas. (1980) 1 Ren 
CJ 235: (AIR 1980 SC 1218). 


14, There is no dispute with the pro- 
positions that are enunciated in the de- 
cisions which Mr. Sarin has ‘relied 
upon. The question that requires answer- 
ing is as to whether, m fact, the neces- 
sary ingredients in the present case 
have been proved or not. It is not in 
dispute that the requisite plea had been 
taken by the landlord in the petition. 
Dr. Harcharan Singh, the landlord, in 
his testimony stated that “I do not own 
any other house at Jullundur except 
the house in question, nor I was in pos- 
session of any house at Jullundur...... I 
had not got vacated any house at Jul- 
lundur in the last one yeat......... 4 


15. Mr. Sarin, learned counsel for 
the -tenant-petitioner, drew attention to 
this portion of the landlord’s statement 
where he had stated that he had not 
got vacated any house at Jullundur in 
the last one year and urged that a 
the landlord had to establish was not 
that he had not vacated any house: at 
Jullundur in the last one-year but any 
time after the commencement of the 
Act. 


16. It may be stated here that the 
evidence has to be read as a whole and 
not to be interpreted like a Deed of 
Transfer or a Will The landlord -had 
taken a categorical position in his state- 
ment that he did not own any house at 
Jullundur nor he was in possession of 
any house at Jullundur. His wife, who 
has now been substituted as his legal 
heir in this revision petition. has made 
a categorical statement that “we do not 
own any other house besides the house 
in dispute either in Jullundur or any 
other place in India’. Taking an over- 
all view of the evidence of the landlord 
and his wife, it cannot be said that they 
were ever possessed of any house in 
lany capacity in Juliundur town other 
‘than the house on rent with the tenant 
herein. More so, when it is viewed in 
the light of the fact that it was not put 
to the landlord that-he owned or posses- 
sed any other house in Jullundur which 
he continued to possess or vacated after 
the commencement of the Act without 
a reasonable cause. The tenant-peti- 
tioner in his testimony, no doubt, stated 
that the landlord possessed another 
house bearing No. 266in Jawahar Nagar. 
Jullundur, which. was tying vacant. 
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This appears to be an afterthought on 
the part of the tenant. If this would 
have been the positiun, he would have 
put it to the landlord when he appear 
ed in the witness-box. 


17. For the- reasons aforementioned, 
I find no merit in this revision petition 
and dismiss the same. The ` petitioner, 
who is present in Court. undertakes to 
vacate the premises in dispute on or 
before 13-11-1980, subject to his right 
to invoke further remedy by way of 
special leave to Supreme Court. He 
also undertakes to deposit three months’ 
rent within three weeks in the Court 
of the Rent Controller. Previous rent 
up to August 1980 has already been de- 
posited with the Rent Controller in ac- 
cordance with the order of this Court, 
There will, however. be no order as to ~ 
costs, | 

Petition dismissed, 
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G. C. MITTAL, J. : 
Joginder Singh Saini, Appellant v. 


State of Haryana and another, Respon- 
dents. 


Regular First Appeals Nos. 688 to 692 
of 1979 and Cross Appeals R. F. As, 
Nos. 1109 to 1113 of 1979, D/--' 28-7- 
1980.* 

(A) Land Acquisition. Act (1 of 1894), 
5. 23 — Acquisition of land underneath 
orchard — Compensation -— Market 
value — Determination of. 

There can be following ways for as- 
sessing the market value of the’ land 
underneath the orchard:—- | 

1. To find out the value of the an- 
nual produce from the orchard and 
capitalise the same by 20 times. This 
would give the total market price of 
the land under the: fruit: bearing trees 
as also the wood in the trees, 


However, over and above this capita- 
lised value, the claimants would not be 
entitled to market price- of the land 
under the orchard nor for the wood in 
the trees, as the capitalised value would 
include the price of all those, or 


2. Market value of the land under, 
neath the .orchard, plus the market 


a 
*From order of I. M. Malik, Addl. Dist, 
J., Gurgaon, D/- 30-12-1978, ` 
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value for the Wooa i the trees: 
' ~ "(Para 4) 

Finike: there are ko methods, out 
of which the claimant can. be allowed 
to choose the higher of the two values, 
A purchaser of an orchard would also 
judge the ‘value of the same on ‘the 
basis of the capitalised value. if that 
does not suit the. claimant, then the 
other reasonable method ‘would be to 


allow him the price of the land “under- 


neath the orchard plis the wood in the 
trees. Naturally he would like to have 
the higher value. While the claimant, 
who has only Eucalyptus trees, will 


have one method of evaluating the 


market value, the owner of the orchard 
would be entitled to claim market value 
on either. of the two “méthods (Para. 7) 
(B) Land Acquisition Act (1 of 1894), 
S. 23 — Land containing nursery plants 
oe Acquisition of — Permission to re- 
move sapplings — Compensation not 
awarded for nursery plants — Held, 
claimants could not make any grievance 
or claim compensation when they them- 
selves allowed the sapplings to go 
waste though. they had more than two 

years’ time to remove sapplings. . 
> (Para 9) 


Cases Referred: Chronological Paras 


(1979) R. F. A. No 1750 of 1977, D/- 
2-5-1979 (Punj & Har), Radhey Shyam 
” vy. State of Haryana 8 


S. C. Kapoor, for Appellant; U, D. 
Gaur, Advocate: General (Haryana) and 
V. K. Jain, for ‘Respondents. 


JUDGMENT :— This order will dis- 
pose of five , claimants’ . Appeals R. F. 
As. Nos., 688 to 692 of 1979 and . five 
Cross. appeals . R. F. As. 1109 to 1113 of 
1979, as they arise out of the same ac- 
quisition proceedings. 


2. By notification dated 24th March, 
1971 published’:on 30th March, 1971, the 
State of Haryana acquired 11.38 Acres 
of land in the area of Faridabad for the 
planned development under S. 19. The 


claimants had set up orchard on the, 


acquired land and on oper spaces the 
claimants were carrying on: the’ business 
of nursery plantation. Before the ‘Land 
Acquisition Collector the claimants ask- 
ed for compensation for the land ‘under- 
neath the orchard, and’ ‘the nursery 
plants. By award dated 22nd: February, 
1973 the Land Acquisition Collector al- 
lowed compensation for‘the land at the 
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rate of Rs. 5.95 per square. yard.. “For 
the orchard -the claimants were allowed 


the following: ‘compensation as .shown 

against’ their respective appeals :— 

K. 'F. A. 688 of 1979 Rg, 44,122. 00 
s 689- n as” Rs. 48,019.00 
n 690 ., p Rs. 25,137.00 
m 691 „n os Rs. 59,682.00 
s , 692 > 2 Rs. 51, 141. 00 


For nursery ‘plantation nothing was al-. 
lowed ‘and the claimants were allowed 
three months’ time to remove the sap- 
plings. Feeling dissatisied with the 
aforesaid award the. claimants sought 
references which came up for consi- 
deration before the Additional District 
Judge, Gurgaon, who on the contest of 
the parties framed several issues, After 
the evidence was led, the learned Addi- 
tional District J udge, Gurgaon, by’ award. 
dated 30th December, 1978, allowed 
compensation for ‘the Land at the rate 
of Rs. 10/- per square yard and doubled 
the compensation .for orchard. As re- 
gards the, nursery plants, nothing was 
allowed on the reasoning that the clai- 
mants were unable to show that the 
Land Acquisition _ Collector could not 
give direction for removing the nursery 
plants. Feeling dissatisfied with the 
award of the Court below. the claimants 
as well as the State have come up in 
these appeals to this Court. 


3., Cases of acquisition of orchards 
have been coming before me for deci- 
sion and in every case I have taken the 
view that there would be more than 
one way of assessing the compensation 
for an orchard and the claimants would . 
be entitled to ask for the highest com- 
pensation to be calculated in those ways. 
I have also held that the claimants can- 
not ask for compensation for the land 
underneath the orchard plus compensa- 
tion for the orchard to be calculated on 
the schedule or formula prepared by 
the Government for fruit bearing trees 
because if this is allowed, then the 
claimants would be paid compensation 
for the land twice. However, I am of 
the firm view that the compensation to 
be calculated for orchard on the basis 
of formula prepared by the Govern- 
mentor on the basis of annual: value of 
the produce of the ‘orchard, would mean 
the total compensation for the orchard 
ag a whole Le. the fruit bearing trees 
and the land on which they are grow- 
ing. Different counsels have been ap- 
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pearing and no one was able to 
support that the claimants would be 
entitled to compensation for the | land 
plus for the orchard either on the basis 
of the capitalised value of the annual 
income of the orchard, or on the basis 
of the formula prepared by the State 
Government. 


4. To my mind for an orchard, there 
can be the following ways for assessing 
the market value :— 


1. To find out the value of the annual 
produce from the orchard and capita- 
lise the same by 20 times. This would 
give the total market price of the land 
under the fruit bearing trees as also 
the wood in the trees. However, it is 
made clear that over and above this 
capitalised value the claimants would 
not be entitled to market price of the 
land under the orchard, nor for the 
‘wood in the trees, as the capitalised 
value would include the price of all 
these: or 

2. Market value of the land under- 
neath the orchard plus the market value 
for the wood in the trees. 4 


For this view of mine, I draw support 
from the possible methods in which the 
market value can be fixed for a resi- 
dential or a commercial built property 
for which also there would be at least 
the following two methods :— 


1. To find out the market value of 
the land underneath the construction 
and to add to it the cost of the super- 
structure. 


2. If the property is let out toa 
tenant or can be shown to have annual 
income, then its capitalised value can 
be found out by multiplying the an- 
nual income by 20 years and the value 
so arrived at would be the market 
value of the entire property Le. for the 
land and the superstructure standing 
thereon. 


5. The learned counsel for the clai- 
mants were not able to suggest any 
other possible method of evaluating an 
orchard or a residential house or a com- 
mercial building. l l 

6. To further elaborate how market 
value should be assessed - for an or- 
chard, the three examples, may further 
throw light in this behalf. Suppose 
three owners have adjoining plots of 
the same size and of equal value. One 
of them merely brings that land. into 
cultivation or. does-: not. do- anything. in. 
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it because it is in the vicinity of an 
urban area and has the potential for 
being used for residential or commer- 
cial purposes. The other one merely 
plants non-fruit bearing trees. on whole 
of the plot, for instance ‘Eucalyptus’; 
and the third one plants fruit bearing ' 
trees on whole of the plot. If acquisi- 
tion of all the three plots is made at a 
time when the Eucalyptus trees are 
fully grown and the fruit bearing trees 
are giving maximum produce, then the 
question arises how the market value of 
all the three plots is to be assessed. 
The first person who has not planted 
any trees would be entitled to the 
market price of the land whereas the 
second person who has grown Eucaly- 
ptus trees would be entitled to market 
price of the land, which the first clai- 
mant would also get, plus the value of 
the wood in the Eucalyptus trees. The 
third person who has grown an orchard 
has been getting the benefit of the pro- 
duce therefrom till the date of acqui- 
sition and if he wants compensation for 
the same, then the only possible me- 
theds would be as shown by me 
above. If some customer purchases 
whole of the orchard as it is, then that 
would be the price for the fruit bear- 


ing trees as also the land underneath it. 


So the State should be ‘considered as 
such a purchaser, for then the question 
of evaluting the value would still re- 
main. 

7. To my mind there are two me- 
thods, out of which the claimant 
be allowed to choose the higher of the 
two values. A purchaser of an orchard 
would also Judge the value of the same 
on the basis ofits annual produce and 
that is why it would be on the basis of 
the capitalised value. If that does 
not suit the claimant, then the other 
reasonable method would be. to allow 
him the price of the land underneath 
the orchard plus the wood in -the trees. 
Naturally he would like to have the 
higher value. While the claimant who 
has only Eucalyptus trees will have one 


‘method of evaluating the market value, 


the owner of the orchard would be en- 
titled to claim market value on either 
of the two methods. As already - stated, 
besides the above, no other.method has 
been suggested by either of the sides 
and whenever an additional method is 
suggested, that would: also` be taken 


- into - consideration :to find out. its, feasi- 


can] . 
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bility. Since the case was not: fought 
in the Court below on the lines as 
suggested above, it is not possible to 
fix the market value of the acquired 
property in these appeals and’ it will be 
in the interest of justice that after 
framing the points, a report is called 
for from the Court below. 


8. Under one of the methods the 
claimants would be entitled to the price 
of land and this aspect of the matter 
deserves to be decided now. The coun- 
sel for the parties are agreed that this 
matter stands already decided by a 
Division Bench of this Court in R. F. A. 
No. 1750 of 1977 (Radhey Shyam v. 
State of Haryana) decided on 2nd May, 
1979 wherein compensation for the 
same acquisition, as in the present ap- 
peals, was allowed at the rate of Ru- 
pees 16/~ per square yard and the same 
deserves to be fixed in this case. I have 
gone through the Radhey Shyam’s case 
(supra) and find that that decision ison 
all fours with the present case. Accord- 
ingly, I fix the market value of the ac- 
quired land at the rate of Rs. 16/- per 
square yard. Over and above this 
amount. the claimants would be entitl- 
ed to the price of the wood in 
trees, which matter has yet to be de- 
cided. In this regard report would be 
called for from the Court below. The 


total of the two values will show the’ 


net market value under one method. 
Under the second method it has to be 
found out as to what was the annual 
income of the orchard in each case. This 
matter is also not decided and the mat- 
ter would be sent back to the Court 
below for report. After the report is 
received the annual jncome would be 
then capitalised into twenty years in- 


come, which would represent the mar- ` 


ket value of the orchard and noth- 
ing would be payable to the claimants 
above this value, neither for the land 
under the orchard nor the amounts 
which have been awarded by the Court 
below or the Collector for the orchard, 
as 20 times value would represent the 
total value of the orchard. After the 
market value under the two methods 
becomes available, which ever is higher, 
would be payable to ‘the claimants as 
the market value and if it is found 
that the value is less than the amount 
already paid or payable under the 
award of the Additional District Judge. 
read with the award ofthe Land Acqui- 
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sition Collector, then to that extent the 
State appeals would stand allowed and 
the compensation proportionately re- 
duced. But, in case it is found that the 
amount already paid or payable is less 
than the market value payable to each 
one of the claimants on the report re- 
ceived, then for the difference the ap- 
peals of the claimants would stand al- 
lowed with proportionate costs. Of 
course on the enhanced amount the 
claimants would be entitled to 15 per 
cent solatium and 6 per cent interest 
per annum from the date of taking pos- 
session till paymient. 


9. This now leads me to the ques- 
tion of fixation of compensation for 
nursery plants. As already noticed, the 
Land Acquisition Collector did not al- 
low compensation for nursery plants on 
the ground that the claimants had been 
allowed three months time to remove 
the sapplings. Even the Court below 
did not grant any compensation for the 
same, on the ground that the claimants 
were not able to show that the Land 
Acquisition Collector could not give a 
direction for removal of the nursery 
plants. The learned counsel for the 
claimants has strenuously urged that 
the Court below was wrong in not 
granting compensation for the nursery 
plants because they also form part of 
the acquired land. The nurseries are set 
up to prepare sapplings and to sell 
them. From that point of view it can- 
not be said that the nursery plants 
were immovable property. I am of the 
opinion that they would be treated as 
movable property as in the very nature 
of things they were planted for the 
purpose of transplantation and there- 
fore, the Land Acquisition Collector was 
justified in allowing time to the clai- 
mants to remove the same. The award 
was dated 22nd February, 1973, which 
provided three months time to remove 
the sapplings. But it has come in evi- 
dence that although the possession of 
the property was taken by. the State 


_yet the claimants were allowed further 


time in June, 1975 to remove the sap- 
plings. This clearly shows that the 
claimants had more than two years 
time to remove the sapplings and they 
never took up the stand during that 
period that they could not be either 


- asked to remove the sapplings or it was 


not possible for them to remove the 
same, Therefore, if the: claimants 


N$ 
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themselyes allow the sapplings to go 
waste, they cannot make a grievance 
and ask for the compensation for the 
same. For the aforesaid reasons I up- 
hold the award of the Court below in 
ot allowing compensation for the nur- 
sery plants. 

10. In order to decide the case final- 
ly, I cail for a report from the Court 
below on the following points :— 

1. Find out the market value of the 
wood in the trees, pertaining to each 
set of claimants separately. 

2. Find out the annual income from 
the orchard in respect of each set of 
claimants. 


3. Find out whether whole of the ac- 
quired land was under the orchard and 
for purpose subservient to orchard. If 
not, how much land of each claimant 
was outside the orchard? ` 


The cases are remanded to the Addi- 
tional District Judge, Gurgaon, under 
Order 41, Rule 25, Civil Procedure 
Code, who shall permit the parties to 
lead evidence on the aforesaid three 
points and hear arguments thereon and 
send a report to this Court along with 
the evidence already recorded and to 
be recorded, within a period of four 
months after the appearance of the par- 
ties before the Court below. The par- 
ties through their counsel are directed 
to appear before the Court below on 
25th August, 1980. 
11. Put up for hearing after the re- 
port is received. 
Order accordingly. 
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Tirath, Appellant v. Manmohan Singh 
and others, Respondents. 

Regular Second Appeals Nos. 589 and 
419 of 1980, D/- 22-7-1980. 

(A) Hindu Succession Act (30 of 1956), 
Section 14 (1) and (2) — Property ac- 
quired by a Hindu widow in lieu of 
maintenance — Becomes her absolute 
property. 

Where the suit land was, as a result 
of compromise decree, given by way 
of maintenance to a Hindu Widow, 
who was under the law prevailing at 
that time entitled to maintenance from 


the estate of her father-in-law, she be- 
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comes the absolute owner of. that pro- 
perty after the commencement of the 
Any restrictions put on her by 
way of compromise will cease to have 
its effect after the commencement of 
the Act in view of the provisions of ` 
Section 14 (1). (Paras 7, 8, 9) 


It cannot be said that she acquired 
the property for the first time sa 
grant, without any pre-existing right, 
under the compromise, and the decree 
of the civil Court. -The provisions of 
sub-section (2) of Section 14 will only 
be attracted if any property is acquired 
by way of gift or under will ete, only 
for the first time without there being 
any pre~existing right. ‘(Para 8) 


It cannot be said that where a pro- 
perty is given to a widow in lieu of 
maintenance, it is given to her for the 
first time and not in lieu of a pre-exist- 
ing right. The claim of maintenance, 
as also the right to claim property in 
order to maintain herself, is an in- 
herent right conferred by the Hindu 
Law and, therefore, any property given 
to her in lieu of maintenance is merely 
in recognition of the claim or right 
which the widow possessed from before, 
It cannot be said that such a right has 
been conferred on her for the first 
time by virtue of the document con-. 
cerned and before the existence of the 
document concerned, the widow had no 
vestige of a claim or right at all. Once 
it is established that the instrument 
merely recognised the pre-existing 
right, the widow would acquire abso- 
lute interest. AIR 1977 SC 1944 and 
AIR 1979 SC 993, Folk (Para 8) 


(B) Transfer of Property Act (4 of 
1882), S. 123 — Gift of the property — 
Non-delivery of possession — Validity of 
the gift. 

Where a gpift-deed has been signed by 
the donees in token of their acceptance 
of the same, it is only the donor who 
can object to the delivery of possession. 
If the donor supports that a valid gift 
was made, then non-delivery of posses- 
sion if any, becomes immaterial. 


(Para 107 
Cases Referred: Chronological Paras 
AIR 1979 SC 993 7, 8 


AIR 1979 Punj & Har 257:79 Pun LR 
185: 6 
AIR 1979 Punj &.Har 341:79 Pun LR 
523 (FB) 5, 8 
AIR 1977 SC 1944 7, 8 
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H. S. Wasu Sr. Advocate (Manr-. 
mohan .Singh with him), for Appellant; 
K.: C. Puri, for Respondents. 


JUDGMENT :— This order will ` dis- 
pose of Regular Second Appeals Nos. 
589 and 419 of 1980, as both have been 
filed against the same order. 7 


2. The  plaintiff-appellant has filed 
this appeal against the judgment and 
decree of the Additional District Judge, 
Jullundur, dated 12th November, 1979, 
whereby the decree of the trial Court 
dismissing the plaintiff's suit was main- 
tained: 

3. Natha Singh, grand-father of the 
plaintiffs Tirath Singh and Harbhajan 
Singh and Mehnga Singh, defendant, 
was the owner of the suit land. After. 
his death, the land was mutated. in fav- 
our of Smt. Banti widow of. Santa 
Singh (wife of pre-deceased son . of 
Natha Singh). In the | year 1942, the 
plaintiffs filed a suit for possession of 
the said land on the ground that Natha 
Singh had executed a will dated 4th 
July, 1938, in their favour. The suit 
was compromised and on the basis of 
that compromise, 20 Ghumaons of land 
was given to Smt Banti by way of 
maintenance and she was given restrict- 
ed estate, inasmuch as she was to keep 
this 20 Ghumaons of land in her pos- 
session till her death and not to alte- 
nate the same in any manner. Mean- 
while, consolidation of holdings took 
place in the village and she gifted the 
land measuring 136 Kanals 10 Marlas to 
Manmohan Singh and Manjit Singh 
sons of Puran Singh defendants by 
means of a ERAS dated. 27th Janu- 
‘ary, 1976. l - 

4, ‘Thereupon, Tirath Singh or Har- 
bhajan Singh, plaintiff-appellants, filed 
the present suit, out of which these -ap- 
peals have arisen; for declaration that 
the gift-deed made in favour of ,the 
defendants Nos. 1.and 2 by Smt. Banti 
was null and void and was ineffective 


against their rights, as under the ‘com- . 


promise . and the decree of the Civil 
Court both dated 20th June, 1942, the 
land in suit was given to her as a life 
estate for maintenance on the condi- 
tion that. after her- death the. property 
would go..to the present plaintiffs. - It 
was also . pleaded: inter alia, that -the 
gift was not complete and perfect as no 
possession :. was ever delivered to. the 
donees which was the sine-qua-non of 
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the gift. The suit was contested by de- 
fendants Nos 1 to 3 Le. the donees and 
the donor who was alive at the time of 
the filing of the suit. They denied the 
plaintiffs’ allegations and alleged that 
omt. Banti was the .absolute owner of 
the suit land and she validly- executed 
the gift-deed in question in their fav- 
our. The said gift-deed is, therefore, 
valid and binding upon the plaintiffs. It 
was further. alleged that since Smt. 
Banti was the absolute owner of the 
property in ` dispute, the plaintiffs had 
no . locus-standi to file the suit. On the 
pleadings -of the parties, the trial Court 
framed the following issues :— 


1. .Whether the suit is. maintainable? 


2 Whether deceased Banti had re- 
stricted estate without- any power of 
alienation by way of gift of the pro- 
perty in dispute as- alleged “ in the 
plaint? 


' 3. Whether deceased Banti made a 
valid gift in favour of defendants Nos. 
1 and 2? If so, what is its effect? 
Issues Nos. 1 and 2 were decided by the 
trial Court : against the plaintiffs and 
issue No: 3 was decided in favour of 
the defendants, and, - consequently, the 
plaintiffs suit was dismissed. In appeal, 
the. findings of the trial Court on all 
the issues have been maintained, and, 
consequently, the appeal was dismissed. 
Feeling aggrieved against this concur- 
rent finding of the two Courts below, 
the. plaintiff-appellants have come ‘up in 
appeal to this Court. 


‘3. The learned counsel for the ap- 
pellants vehemently contended that 
Smt. Banti had a restricted estate 
without any power. of. alienation by way 
of gift of the. property in dispute and | 
it has -been wrongly held by the Courts 
below that she had. become the full 
owner . thereof by virtue of the provi- 
sions of. Section 14 (4) of the Hindu 
Succession Act, 1956. According to, the 
learned counsel, the case was not cover- 
ed by the provisions of Section 14 (1). 
but it would be governed by the provi- 
sions of Section 14 (2), as the suit pro- 
perty . was acquired by Smt. Banti 
under a decree prescribing a restricted 
estate in: that. property. In support of 
his contention he has relied upon a 
Full Bench judgment of this Court, in 
Jaswant Kaur v. Harpal Singh, (1977) 
79 Punj LR 523: (AIR 1979 Puni & 
Har 341), in which it has been held 
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that a restricted estate created by’ will, 
gift, decree, award or any other instru- 
ment, prior to the commencement of 
the Act shall not be enlarged into full 
-ownership under sub-section (1) of Sec- 
tion 14 and that a restricted estate can 
be created in favour of a female even 
after coming into a force of the Act. 


6. It was next contended that in 
any case, the’ gift made by Smt. Banti 
in favour of defendants Nos. 1 and 2 
was not a valid one, as there was no 
delivery of possession of the donees at 
the time of the gift. In support of this 
contention, he cited Smt. Mukhtiar Kaur 
v. Smt. Gulab Kaur, (1977) 79 Pun LR 
185: (ATR 1979 Puni & Har 257), in 
which it was held that delivery. of pos- 
session can prove the assent of the 
donor and mere assent in the gift-deed 
cannot prove the factum of delivery 
of possession of the gifted property. 


7. On the other hand, the learned 
counsel for the defendants vehemently 
contended that since the suit land was 
given to Smt. Banti by way of main- 
tenance to which she was entitled under 
the law being the daughter-in-law of 
Natha Singh deceased, and, therefore, 
any restriction put on her by way of 
compromise, will cease to have its effect 
after the commencement of the Hindu 
Succession Act in view of the provi- 
sions of Section 14 (1) thereof. In sup- 
port of this contention, he has cited 
Vaddeboyina Tulasamma v. £Vedde- 
boyina Sesha Reddi, AIR 1977 SC 1944 


and Bai Vajia (dead) by Lrs. v. Thakor- 


bhai Chelabhai, AIR 1979 SC 993. 


8. I have heard the learned counsel 
for the parties at great length and I 
find force in the contentions raised on 
-behalf of the defendant-respondents. 
After the decision of the Full Bench of 
this Court in Smt. Jaswant Kaur’s case 
(AIR 1979 Punj & Har 341) (supra) the 
matter has been set at rest by the 
highest Court of the land in its judg- 
ment in V. Tulasamma’s case (AIR 1977 
SC 1944) (supra) and again reiterated 
in Vaijia’s case (AIR : 1979 SC 993) 
(supra). It is the common case of the 
patties that Smt. Banti was the widow 
of the pre-deceased son of Natha Singh 
and under the law prevailing at that 
time she was entitled to maintenance 
from the estate of her father-in-law. In 
the compromise-deed itself it is men- 
tioned that the suit land was given to 
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her by ‘way’ of maintenance. Thus, 
under the circumstances, it could not 
be held that she acquired the property 
for the first time as a grant, without 
any pre-existing right, under the com- 
promise, and the decree of the civil 
Court. The provisions of sub-sec. (2)of 
Section 14 will only be attracted if any 
property is acquired by way of gift or 
under will ete., only for the first time 
without there being any pre-existing 
right. The matter has been considered 
at great length by the Supreme Court 
in V. Tulasamma’s case (supra). It has 
been held therein that :— 

“Sub-section (1) of Section 14 is 
large in its amplitude and covers every 
kind of acquisition of property by a 
female Hindu including acquisition in 
lieu of maintenance and where such 
property was possessed by her at the 
date of commencement of the Act or 
was subsequently acquired and. possess- 
ed, she would become the full owner 
of the property. Sub-section (2) is 
more in the nature of a proviso or 
exception to sub-section (1). It excepts 
certain kinds of acquisition of property 
by a Hindu female from the operation 
of sub-section (1) and being 'in the 
nature of an exception to a provision 
which jis: caleulated to achive a social 
purpose by bringing about change ‘in 
the social and economic position of 
women in Hindu society, it must be 
construed strictly so as to impinge as 
little as possible on the broad sweep of 
the ameliorative provision contained in 
sub-section (1). It cannot be interpreted 
in a manner which would rob sub- 
section (1) of its efficacy and deprive a 
Hindu female of the protection sought 
to be a given to her by sub-section (1). 


Sub-~section (2) must, therefore, be 
read in the context of sub-section (1) 
so aS to leave as large a scope for 
operation as possible to sub-section (1) 
and so read, it must be confined to 
cases where property is acquired by a 
female Hindu for the first time as a 
grant without any pre-existing right 
under a gift, will, instrument, decree, 
order or award, the terms of which 
prescribe a restricted estate in the pro- 
perty. Where, however, property is ac- 
quired ‘by a Hindu female at a parti- 
tion or in lieu of right of maintenance, 
it is in virtue of,a pre-existing right 
and such an acquisition would not be 
within the scope and -ambit of sub-sec- 
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tion (2), even if the instrument, 
decree, order or award allotting the 


property prescribes a 
in the property.” 


Again, in Vajia’s (supra), it has been 
reiterated that it cannot be said that 
where a property is given to a widow 


restricted estate 


in lieu of maintenance, it is given to 


her for the first time and not in lieu of 
a pre-existing . right. The claim of 
maintenance, as also the right to claim 
property in order to maintain herself, 
Is an inherent right conferred by the 
Hindu Law and, therefore, any property 
given to her in lieu of maintenance is 
merely in recognition of the claim or 
right which the widow possessed from 
before. It cannot be said that such a 
right has been conferred on her for the 
first time by virtue of the document 
concerned and before the existence of 
the document concerned, the widow had 
no vestige ofa claim or right at all. 
Once it is established that the instru- 
ment merely recognised the pre-exist- 


ing right, the widow would acquire 
absolute interest. 
9. Thus, in view of these binding 


precedents, it has been rightly held by 
the Courts below that Smt. Banti had 
become the absolute owner of the pro- 


perty after the commencement of the 
Hindu Suecession Act. 
10. As regards the contention that 


the gift was not complete as there was 
no delivery of possession to the donees 
I do not find any merit therein. Once 
it is held that Smt. Banti had be- 
come the full owner of the suit land, 
the plaintiffs have no right to challenge 
her alienation and as such the suit 
cannot be held to be maintainable. In 
any case, the  gift-deed has been 
signed by the donees in token of 
their acceptance of the same and it is 
only the donor who could object to 
the delivery of possession. If the donor 
supports that a valid gift was made, 
then non-delivery of possession if any, 
becomes immeterial. Section 123 of the 
Transfer of Property Act, provides that 
for the purpose of making a gift of 
immoveable property, the transfer must 
be effected by a registered instrument 
signed by or on behalf of the donor, 
and attested by at least two witnesses. 
In the present case, the 
with that provision has been made and 
1981 P. & H/12 VI G—33 


compliance . 
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under the circumstances the non-deli- 
very of possession, if any, is of no 
consequence, particularly when the 


plaintiffs have no right to challenge the 

gift itself. 
11. For the reasons recorded above, 

both the appeals fail and are dismissed 


with costs. 


Appeals dismissed. 
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Pyare Lal Chohan, Petitioner v. Pun- 
jab University, Chandigarh and others, 
Respondents. 

Civil Writ Petn. No. 4451 of 1980, D/- 
5-3-1981. 

Punjab University Calendar, Volume II 
(1976), Rules 5 and 8 — Student of 
3rd semester Law examination dis- 
qualified for two years for unfair means 
— His result of the semester examina- 


‘tion during which he was disqualified 


and three subsequent semester exa- 
minations in which he appeared would 
be deemed to have been cancelled. 
Where a student of 3rd semester Law 
examination was disqualified for two 
years being found guilty of unfair means 
his result -of three subsequent semester 
examinations, i.e.. 4th, 5th and 6th in 
which he appeared during the period of 
disqualification along with the semester 
examination during which he was dis- 
qualified and would also be deemed to 
have been cancelled by the University 
as he was not eligible to appear in 
any of the University examinations 
during the semester examination when 
he was disqualified and for subsequent 
three semester examinations. AIR 1976 


SC 376, Disting. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1976 SC 376 4, 6 


Vinod Sharma, for Petitioner: J. L. 
Gupta, for Respondents. 


ORDER :— Briefly, the case of the 
petitioner is that he was a regular 
student of the Department of Laws 
(Evening Shift), Punjab University, 
Chandigarh, in the year 1977-78. He 
appeared in one paper of 3rd Semester, 
two papers of 4th Semester and all the 
papers of 5th Semester in November- 
December, 1977. The paper of Third 
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Semester examination was. held on 5th’ 
December, 1977, two papers of 4th 
Semester examination: on 26th Novem- 
ber, 1977, and lst December, 1977, re- 
spectively, and all the papers of the 
oth Semester examination on 28th Nov. 
1977, 3rd December, 1977, 9th Decem- 
ber, 1977, 16th December, 1977 and 21st- 
December. 1977. While taking the 3rd 
Semester paper on 5th December, 1977, 
he was involved in an unfair means 
case. Ultimately, he was disqualified for 
two years, that is, from December, .1977, 
to April. 1979- (four sessions), vide 
letter dated 27th July, 1978, copy An- 
nexure P-2. Regarding the result of 
4th Semester, the petitioner was shown 
as Result Later (Lower), and regarding 
the result of the 5th Semester, he was 
required to reappear in Paper IL Be- 
fore he was declared as disqualified for 
two years, he appeared in one paper of 
Sth Semester: examination and all the 
papers of 6th Semester: examination in 
April, 1978. The result of the petitioner 
with respect. to aforesaid . examinations 
was not declared. 


2. The petitioner “appeared in the 
3rd Semester examination in Novem- 
ber, 1979, and cleared the same. He 
thereafter, made a request to the Uni- 
versity to declare his result with re- 
spect to papers of 4th, 5th and 6th Seme- 
ster examinations: vide his letter dated 
25th March, 1980, copy Annexure P-3. In 
reply to that letter, the University ‘in- 
formed him vide its letter dated 17th 
April, 1980, copy Annexure P-4, that 
the result of all the Semesters of Law 
examinations. in which he appeared 
during the above period stood cancel- 
led. He has challenged the said letter 
and has prayed that the letter be 
quashed and the University be directed 
to declare his result of the 4th, 5th and 
6th Semester examinations. 


8 The writ petition has been con- 
tested by the respondents who have 
inter alia pleaded that after the ‘neti- 
tioner had been disqualified by the Uni- 
versity for the four semester sessions, 
he was not entitled to appear in’ the 
examinations of higher Semesters dur- 
ing that period and, therefore, his re- 
sult was liable to be cancelled. 


4. It-is contended by the learned 
counsel for the petitioner that the peti- 
tioner had appeared in the 4th. 5th and 
6th Semester examinations before he 
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A.L E. 


was disqualified for two years. He 
has argued that after the petitioner had 
passed 3rd Semester examination in 
November, 1979, the University should 
have declared the results of the ex- 
aminations of 4th, 5th and 6th Seme- 
sters and the same could not be can- 
celled ‘by it In. support of. his con- 
tention, ‘he places reliance on Regula- 


tions 5 and 8 of Punjab University 


Calendar, Volume II, 1976, and on Kri- 
shan v. Kurukshetra University, Kuruk- 
shetra, ‘AIR 1976 SC 376. 


5 I have heard the learned counsel 
for the petitioner. at a considerable 
length but regret my inability to accept 
his contention. Regulation 5 ibid pro- 
vides that if during a University ex- 
amination. a candidate is foumd in mala 
fide possession of any material such as 
books ar notes etc. which are 
relevant to the subject matter of the 
examination, he shall be disqualified 
from appearing in any University ex- 
amination for four examinations, in- 
cluding that in which heis found guilty, 
if he is a candidate for an examination 
held twice a year. Regulation 8 relates. 
to disqualification in case a candidate is 
found having copied or indulged in’ 
copying from any paper, book or notes 
or if he has allowed or is found allow- 
ing any other candidate to copy any 
matter from his answer-book. Similar 
penalty as has been provided under Re- 
gulation 5 has been - provided in that 
case also. From a reading of the 
aforesaid Regulations, it is evident that 
the ` candidate is disqualified to appear 
in any University examination for four 
examinations, including that in which 
he is found guilty. In the present case, 
he was found guilty of copying in the 
3rd Semester examination held in No- 
vember-December, 1977. Thus, accord- 
ing to the aforesaid Regulations, after 
having been disqualified in November- 
December, 1977, the petitioner was not 
eligible to appear in any examination 
of the Punjab University during that 
Semester examination and subsequent 
three Semester examinations. As already 
stated’ above, he had already . appeared 
in two papers of 4th Semester and all 
papers of 5th Semester in November- 
December 1977, and one paper of 5th 
Semester and all papers of 6th Semes- 
ter in April 1978. As he was not en- 
titled to appear in those examinations 
by virtue -of the order dated July 27, 
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1978, his result with regard. to those 
Semester examinations. shall also be- 


deemed to have. been cancelled by .the 
University. ._The,. Regulations :, referred 
to: by the- - counsel. do not ‘help’ n ‘in 
this regard. 


6. He also cannot derive - any ae 
fit from the observations'in Krishan’s 
case (AIR 1976 SC 376) (supra). That 
case related’ to ‘Ordinance X of the 
Kurukshetra University Calendar Volu- 
me I, which inter alia provides that cer- 
tificate (b) will be provisional and can 
_ be withdrawn at any time before the 
examination if the applicant fails to- at- 
tend the prescribed course of lectures 
before the end of his term. In that 
case, the petitioner’s examination form 
was sent provisionally and ` it could be 
withdrawn at any time in case of his 
failure to attend the requisite percen- 
tage of lectures. He did not attend the 
requisite number of lectures but was 
still allowed ‘to take the examination. 
Later, when it was discovered that’ he 
could not appear in the examination 
for the said reason, his candidature was 
cancelled. He filed a ‘writ petition | in 
the High Court which was dismissed in 
limine. The petitioner went up ‘to the 
Supreme Court which observed that if 
neither the Head of the Department nor 
the University authorities took care to 
scrutinise the admission’ form, then the 
question of the appellant committing a 
fraud did not arise. It is well-settled 
_that where a person on whom fraud is 
committed is in a position: to discover 
the truth by due diligence, fraud is not 
proved. It was further . observed by 
the Supreme Court that it was neither 
a case of suggestio falsi, nor suppressio 
veri. The appellant never wrote to the 
University authorities that he had at- 
tended the’. prescribed number of lec- 
tures. There was ‘ample time. and op- 


portunity for the University authorities | 


to have found out the defect. In these 
circumstances; therefore, if the Univer- 
sity authorities acquiesced in the- in- 
firmities which the admission form con- 
tained and alowed the appellant‘ to 
appear in Part I Examination in April, 
1972, then by force of the. University 
‘Statute the University had no power to 
withdraw the . candidature of the ap- 
pellant. From the above observations, 
it is evident that the matter before the 
Supreme Court was different and the 
observations were made in that context. 


Achhra Singh. v. Gm Parkash -+ 
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-7.:; Before - parting with.. the. .judg- 
ment, it may be observed that the peti- 


“tioner, has. applied. to the University: to 


grant. him atleast- two speciai. chances 
to clear the ‘examinations from Decem- 
ber, 1980 and onwards. The application 


‘Is said to. be under consideration of the 


University. It will be advisable for the 
University. to decide that application in 
accordance with the Regulations. 

8. The .writ petition, therefore,: fails 
and is- dismissed with no order as to 
costs. | 

Petition dismissed. 
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‘Achbra : Singh, Petitioner v. 
Parkash Garg, Respondent. 

Civil Revn. No: 337 of 1975 and Civil 
Mise. Nos. 2955-CII and 3068/CII ..of 
1980, D/- 23-2-1981.* | 

‘Civil P.: C. © of 1908), O. 6, R. 17 
and Section 151 — Amendment of plead- 
ings' — Suit for eviction on ground of 
‘default and bona fide requirement of 
landlord’s family — Amendment in ori- 
ginal ejectment application, a decade old 
— Amendment not sought. during ap- 
pellate stage and three years since new 
position of law entitling landlord to 
amendment emerged — Nọ reason 
shown for laches — Amendment could 
not be allowed. (East Punjab Rent 
Restriction Act (3'of 1949), Section’ 13 
(3) {a) ). © | 


The landlord sought eviction of the 
tenant, on the ground of default and re- 
quirement of the, premises, for use and 


Om 


‘occupation of his family. . He made an 


application for amendment in the ori- 
ginal ejectment application, a decade 
old, when the revision petition was filed 
in the High Court and sought the ad- 
dition that the premises were required 
for the use of his married son, under 
suspension from Govt. Service and his 

own family.’ He did not make an. at- 


Genoa too eeeey Ane wnletals in previ- 


ous - stages nor during the period of 
about three years since the new position 
of law entitling him to amend the 
ejectmerit application had emerged.” He 


*Against order of Joginder Singh Man- 
- der, Appellate Authority - (Dist. 7 
Patiala, D/- 20-11-1974, . n> ae 


CY/CY/B16i/81/SMA/MV5 
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did not show any reason for the. laches 
on his part. . 


- Held, that the landlord was not en-. 


titled to discretionary relief of amend- 
ment. (Paras 6 and 7) 


The amendnent could not also be 
allowed as the amendment sought to 
be made did not state how the pre- 
sence of landlord’s son was necessary 
in the town after his suspension, when 
the station of posting during suspen- 
sion was some other town ,and it could 
be said 
amendment of  ejectment application, 
the landlord sought to launch practi- 
cally a new ejectment application with 
a .cause of action quite different from 
the one on which he litigated earlier, 
and when the landlord had lost in both 
the Tribunals of fact, Le. the Rent 
Controller> and Appellate Authority. 

(Paras 6 and 7) 

While the Court is called upon 
to safeguard the genuine interest 
of the landlord, it is at the same time 
its duty not to prolong the agony of the 


tenant in a protracted and endless 
litigation. l (Para 8) 
Cases Referred: Chronological Paras 
AIR 1977 Punj & Har 158: 79 Punj LR 

112 (EB) i 3 
AIR 1975 SC 1409 6 


Vijay Tewari, for Petitioner; Ashok 


Bhan, for Respondent. 


ORDER :— This revision petition has 
been filed by Achhra Singh (hereinafter 
referred to as the landlord) against the 
decision of the Appellate Authority 
under the East Punjab Urban Rent Re- 
striction Act, which authority affirmed 
the decision of the Rent Controller dis- 
missing the ejectment application filed 
by the petitioner. 


2. Briefly stated the petitioner-land- 
lord sought the eviction of Om Parkash 
respondent-tenant mainly on two 
grounds (1) default in the payment of 
rent and (2) requirement of the denils- 
ed house for the use and occupation of 
the petitioner and his family. So far 
as the first ground is concerned, the 
same was set at naught by the tender 
of the arrears along with costs et cetera 
on the first date of hearing before the 
Rent Controller. On the second ground, 
there is a concurrent finding of both 
the Rent Control. Authorities that the 


need for the occupation of the premises’ 


_ by the landlord was not bona fide. 


Achhra Singh v. Om Parkash 
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3. It may be mentioned. here that 
the civil revision petition was filed in 


this Court on 12th February, 1975 and 


was admitted for hearing on 23rd April, 
1975. On 1st September, 1980, Civil 
Miscellaneous No. 2955/CII was filed on 
behalf of the petitioner under Order 6, 
Rule 17 read with Section 151 of the 
Code of Civil Procedure for the amend- 
ment of the original ejectment applica- 
tion. In this civil miscellaneous applica- 
tion it was averred that earlier it was 
not necessary to plead all the ingre- 
dients of the ground for eviction in the 
ejectment application and these ingre- 
dients not having been mentioned in 
the same, the ejectment application was 
fatally defective and was liable to be 
dismissed on this short ground. It was 
further pleaded in the said application 
that in view of the changed legal posi- 
tion it is essential to incorporate all the 
ingredients of Section 13 (3) (a) of the 
Act in the ejectment application. The 
changed legal position has obviously a 
reference to the Full Bench decision of 
this Court in Banke Ram v. Smt. Sarasti 


Devi, (1977) 79 Punj LR 112: (AIR 1977° 


Punj & Har 158). 
fore, desired that 


The petitioner, there- 
after para 6 of the 


Original: ejectment  application,.a new 
para 6-A as detailed in the applica- 
tion for amendment, may be added. 


The proposed new para is reproduced 
below for ready reference :— 


“Para 6A: That the applicant re- 
quires the premises in dispute for his 
own occupation and for residence of his 
married son Harcharan Singh. The 
applicant is not occupying any other 
suitable residential building in Patiala 
except for the insufficient accommoda- 
tion in his father’s house mentioned 
above. The applicant has not vacated 
any building at Patiala without suf- 
ficient cause after the commencement 
of the East Punjab Urban Rent Restric- 
tion Act. The applicant’s son Har- 
charan Singh is under suspension and 
“his family consists of his wife and 3 
children out of which two are school 
going. They are also residing in the 
house of the applicant’s father men- 
tioned above and the. accommodation 
with them is highly inadequate.” 

4. The matter did. not end’ there. 
The petitioner put in another applica- 
tion (C. M.. 3068-CH) on 10th Septem- 
ber, 1980, under Order 6, Rule 17 read - 
with Section 151 of the Code of Civil 
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Procedure for a further amendment. of 
the ejectment application. By means 
of this application, a prayer was made 
to add the following words in the. pro- 
posed para 6A referred to above :— 

“Harcharan Singh is not occupying 
in Patiala any other building for re- 
sidence and he has not vacated any 
such building without sufficient cause 
after the commencement of the said 
Act in Patiala.” 


5. At the time of the arguments in 
the revision petition, Mr. Vijay Tiwari, 
learned counsel for the petitioner. 
frankly stated that he would press 
only his two civil miscellaneous applica- 
tions mentioned above and if the prayer 
for amendment of the ejectment applica- 
tion, as made in these two applications, 
is not granted, he had nothing to say 
in regard to impugned orders of the 
Rent Controller and the Appellate 
Authority. The learned counsel, there- 
fore, concentrated only upon the relief 
claimed in the miscellanceus applica- 
tions. After giving the matter my care- 
ful consideration and hearing the coun- 
sel for both the parties, I find that it 
is not possible to grant the prayer 
made in the civil miscellaneous aplica- 
tions. My reasons for this conclusion 
follow. 


6. In these the learned counsel for 
the petitioner has placed reliance upon 
the observations made in Pasupuleti 
Venkateswarlu v. Motor and General 
Traders, AIR 1975 SC 1409, and some 
‘other authorities in support of his con- 
tention that even this Court should 
take note of subsequent events in dis- 
posing of proceedings relating to Rent 
Control statutes but I find that the 
peculiar circumstances of the present 
case do not entitle the petitioner to this 
discretionary benefit. While on this 
subject it may be observed that even 
the Supreme Court did not lay down 
an inflexible rule that the Appellate 
Court must take notice and cognizance 
of all events and developments sub- 
sequent to the institution of the pro- 
ceedings. On the other hand. a clear 
proviso has been mentioned that such a 
course should be adopted only “if the 
rules of fairness to both the parties are 
scrupulously obeyed.” In the case 

hand, neither in the original -efect- 

ent application which commenced 
ore than a decade ago Le. 16th July, 


1970, nor at. the appellate stage before | 


Achhra Singh. v. Om Parkash 


. Full Bench decision was 
‘There is no reason 
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the... Appellate Authority, an attempt 
was made by the petitioner to rectify 
the mistake committed in the aver- 
ments made in the ejectment applica- 
tion. - The argument that the new posi- 
tion of law in regard to this fact has 
emerged, entitling the petitioner to 
amend the ejectment application, is also 
not tenable as the changed interpreta- 
tion of law (if it can be said so) also 
occurred as far back as 1977 when: the 
pronounced. 
shown as to why 
the petitioner did not take any steps in 
this behalf during the period of about 
three years since then. The laches on 
the part of the petitioner does not there- 
fore entitle him to the discretionary 
relief of amendment. 

7. There is another aspect of the 
matter and this is that the petitioner in 
C. M. 2955-CII has sought to add para 
8A in which it is averred that the peti- 
tioner’s son Harcharan Singh is under 
suspension and the premises in dispute 
are also required for use of that son 
and his family. The allegation so made 
is quite incomplete as it is not stated 
as to how the presence of the peti- 
tioner’s son is necessary at Patiala after 


his suspension from government ser- 
vice. On the other hand, when the 
counsel for the petitioner was faced 


with a query as to what was the station 
of posting of the petitioner’s son dur- 
ing his suspension, the counsel has to 
concede, after taking instructions from 
his client, that the station of post- 
ing of the petitioner’s son during his 
suspension was some place other than 
Patiala. 


8. In the wake of what has been 
Stated above, it is apparent that by tak- 
ing the shorter course of amendment of 
the ejectment application, the petitioner 
seeks to launch practically a new elect- 
ment application with a cause of action 
quite different from the one on which 
he litigated earlier. It would not be, 
therefore, prudent to allow the amend- 
ment after the petitioner had lost in 
both the Tribunals of-fact, Le. the 
Rent Controller and the Appellate . Au- 
thority. While the Court is called upon 
to safeguard the genuine interest of 
the landlord, it is at the same time its 
duty not to prolong the agony of thel. 
tenant in a protracted and endless litiga- 
tion. fe 

9$. In view of what has been discus- 
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sed above, both Civil Miscellaneous Ap- 
plications: 2955-CI and 3068-CII of 1980, 
are disallowed.. 

10. As already observed, the learned 
counsel for the petitioner has nothing 
further to press in the civil revision 
petition and rightly. se in view of the 
concurrent finding of fact recorded by 
the two Rent: ‘Control Authorities, in 
regard to the personal necessity of the 
petitioner to occupy the demised pre- 
mises. The revision petition is, there- 
fore, dismissed but with no order as to 
ieosts.. It is, however, made clear that 
no observation made in this judgment 
shall be- deemed to limit the right of 
the petitioner to file a fresh efectment 
application on a new cause of action, if 
available to him under the law. 


Petition dismissed. 
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` Jagmander Dass Jain and another, 
Petitioners v. M/s. Hart Kishan Sushil 
Kumar, Moga. Mandi, Respondent. 


Civil Revn. No. 957 of 1976, D/- 
20-2- -1981. f l 
East Punjab Urban Rent Restriction 


Act (3 of 1949), Section 13 (2) (iii) — 
Material alteration or construction — 
Unauthorised construction in front of 
shop — Obstruction to light and air — 
S. 13 (2) (iii) attracted. 


- The words: “that .the tenant His com- 
iied such acts as are likely to impair 
materially the value or utility of the 
building’ under Section 13 (2) (iii) do 
not mean that the act or conduct re- 
ferred to must be committed on the de- 
mised building itself. . All what. is re- 
quired to be seen.is. as to whether the 
alleged act or conduct results in mate- 
rial impairment of the value or utility 
of the demised building. . (Para 7) 

Where a tenant raised a pucca shed on 
open space in front of the shop which 
‘was obviously unauthorised and was 
later demolished by the Municipal Com- 
rnittee, held, it caused obstruction to 
‘ight and. air to the demised shop «and 
as such. it: fell within the ambit. of 
cl. (iii). of sub-section (2) of Section 13. 


"Against order of Dev Rai Saini, Ap- 
pellate ‘Authority, Faridkot, D/- 23-1- 
1976. 
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The tenant is therefore Hable to be evict- 
ed. Case Law discussed. (1977) 2 Rent LR 
689 (Punj & Har); 1973 Ren CR. 274 
(AH); Foll ' (Para 7) 


' Cases Referred: ' Chronological Paras 


(1978) 1 Ren CJ 406 (Puni &. Har) 8 
(1977) 2 Rent LR 689 (Punj] & Har) 5 
1973 Ren CR 274 (All) . - 6 
(1966) 68 Puni LR 780 8 
AIR 1956 Nag 60 8 


/ N. C. Jain, for Petitioners; H. L. 


‘Sarin, with ML. Sarin-and R. L. Sarin, 


for Respondent. .' 


ORDER :— The facts giving rise to 
the. present revision. petition filed by 
Shri Jagmander Dass Jain and another 
(hereinafter referred to as the landlord) 
may be briefly noticed. 


2. The ‘landlord filed an application 
under .Section 13 of the East Punjab 
Urban Rent Restriction Act against M/s. 
Hari Kishan Sushil Kumar respondent 
(hereinafter referred to as the tenant) 
for eviction of the latter from the shop 
situated: in Moga Mandi’ on various 
grounds some of which’ have become 
redundant’ or are not. relevant for the 
purpose of the present revision peti- 
tion. The ground of default is no lon- 
ger in dispute, the arrears of rent 
having been duly deposited along with 
costs etcetera onthe first date of hear- 
ing. The only ground which has been 
canvassed seriously and is in fact the 
bone of contention. in the present revi- 


sion petition is as to whether the tenant’ 


has committed such acts which have 
or are likely to impair materially the 
value and _ utility of the demised pre- 
mises. So far as the Rent Controller is 
concerned. he found the above mention- 
ed' ground: for eviction established 
against the tenant and therefore, the 
tenant was ordered to be evicted from 
the demised premises, though they. were 
allowed three months’ time to do so. 


‘The tenant took the matter in appeal 
to the Appellate Authority, which au- 
thority, however, took a different view 
of the matter and held that even 
though certain alterations and construc- 
tions unauthorisedly made by the 
tenant were proved, they did not result; 
in material impairment in the value and 
utility of the shop in question. The 
decision ‘of the Rent Controller was, 
therefore, set aside and the eviction ap- 
plication of the landlord was di 
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_The present revision - petition seeks to 
impugn this order of the en ener Au- 
_ thority. 

3. A brief factual kei -is necessary 
in order to understand the controversy 


_in the present case. For this purpose, - 


reference can be usefully made to the 
plan : Exhibit A/1 of the. demised pre- 
mises in regard to which there is hardly 
any dispute. As. the plan would indi- 
cate, after the Ahata on the Southern 
side, there is the shop portion, -consisting 
of three rooms in a row. In front of 
these rooms is a verandah and in front 
of the verandah there is an open space 
which is referred to. as a Thara. As 
noticed even by the Appellate. Authority, 
the tenant had constructed a pucca 
. Structure covering practically the entire 
length and breadth of the said Thara 
The structure consisted of a cemented 
floor enclosed by brick walls on the 
Eastern and Western sides. The Nor- 
thern side of the same had been kept 
open. The shed which- was so construct- 


ed was roofed with corrugated sheets. 


Inside the shed a urinal had been con- 
structed. The roof of the shed was 
about 4 feet higher in level than the 
level of the demised shop with the re- 
sult. that the shop was not visible from 
the courtyard side of the Mandi. l 

The grieyance of the landlord is that 
by making this construction without his 
consent or authority, the tenant had 
caused diminution of light and air to 
: the demised shop and had thus impair- 
ed its value and utility. The, last men- 
tioned allegation was, however, con- 
troverted. On behalf of the tenant it 
has also come in evidence that during 
the pendency of this litigation, the 
Municipal . Committee had demolished 
the unauthorised construction raised by 
the tenant on the Thara in front of the 
shop. That fact, however, would not 
make any difference. in so far as the 
ground for. eviction is concerned. What 
has. to be seen is: whether the tenant 
had committed such acts which are like- 
ly to impair the value and utility of 
the demised premises and the mere fact 
that he may have rectified the position 
later ‘on ‘either .himself or the same was 
achieved . through the agency of the 
Municipal Committee, would make no 
difference in so far as the Hability of 
the tenant is concerned. 


4. During -the course of the. argu- 
ments in this revision petition, Mr. N. 
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C. Jain; learned ‘counsel for the’ peti- 
tioner, brought, to the. fore certain ecir- 
cumstances from which he -.contended 
that the eviction: ef the tenant had be- 
come: inevitable. In -the first place the 
made reference 'to the ‘inspection mote 
recorded by .the Rent Controller bim- 
self in this case which finds place at 
page 147 of the record. What was no- 
ticed by the learned Rent Controller ‘in ' 
the course of his inspection has already 
been reproduced above and need not be 
repeated. The dearned counsel has also 
referred to.. the Report of the Local 
Commissioner whe was appointed to in- 
spect the spot in. the case. The Rent 
Controller -took into consideration this 
report of the Local Commissioner as 
also its own note of inspection but the 
Appellate Authority appears to have not 
touched the report of the Local Com- 
missioner. 4 

According to the said report which 
is at page 49 of the record, the exact 
nature of the construction raised by the 
tenant on the Thara including its dimen- 
sions et cetera and the material 
therein has’ been - enumerated. - e 
Local. Commissioner indeed took pains 
to make all measurements which were 
necessary for this purpose. From these 
documents and the- other evidence. on 
the record, there is no manner :of doubt 
(and even the- Appellate Authority did 
not hold to the -contrary) that the con- 
struction of big size shed had indeed 
been made in front of the demised shop 
on the Thara without the consent or 
authority of the landlord. As regards 
the question as to whether. the un-autho- 
rised construction had diminished the 
facility .of light and. air to the demised 
shop, the learned counsel for the peti- 


` tioner, apart from the evidence produc- 


ed on behalf of the landlord, took sup- 
port from the admissions made by the 
tenants own witnesses. 


At the very outset the learned coun- - 

sel took me through the evidence of 
Shri O. P. Mehta, Secretary, Municipal 
Committee, Moga R. W. 9, who even in 
his examination-in-Chief stated that the 
tenant-firm had made an encroachment 
upon the Thara in front of the shop in 
consequence of which a notice was issu- 
ed to the firm under Section 220 of the 
Punjab Municipal Act. It is the undis- 
puted case of the parties that as a fol- 


_low-up ef the said notice, the un-authe-.. 
rised construction was later on See) 


— 
Pe in igi 
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molished. Though this witness in his 
examination-in-chief claimed that the 
Thara in front of the shops in the Mandi 
were owned by the Municipal Commit- 
tee but in his cross-examination he was 
obliged to admit that all the Tharas had 
been built by the owners of the respect- 
_tive shops with the consent of the 
Municipal Committee. He also deposed 
that these Tharas are meant primarily 
for the shop in front of which the Thara 
is situated. 

The witness who is a responsible Offi- 
cer of the Municipal Committee further 
admitted that on account of the un- 
authorised construction made by the 
tenant the access to the main shops 
has been stopped and obstructed. He 
also frankly admitted that there was a 
reduction of light and air to the main 
shop to the extent of about 30 per cent. 
The evidence of this witness goes a 
long way to establish the Hability of 
the tenant in this behalf. Apart from 
this witness, two other witnesses of the 
respondent namely Mangat Rai R. W. 2 
and Bal Kishan R. W. 4 also admitted 
that the light and air to the demised 
shop have been reduced by the raising 
of the construction in its front. In face 
of this material, it may be quite un- 
necessary to take further support from 
the evidence of the witnesses produced 
by the petitioner on the point. 


5. Once having established the fac- 
tual position as noticed above, the learn- 
ed counsel for the petitioner straight- 
way relied upon an unreported deci- 
sion of: this Court in Civil Revn. 
No. 1247 of 1970 (Raj Kumar v. Ram 
Kanwar) decided by Gurdev Singh J. 
on 17th of Dec. 1971,* a certified copy 
_whereof has been placed on the record. 

The learned single Judge in the said 
case was dealing with a situation on all 
fours with the one in hand and after 
considering the whole matter the fol- 
ling observations were made :— 

“I am of the opinion that these 
findings are justified as it is clearly 
established that on the open platform. 
which was in front of the shop and a 
part of the premises, two walls 12 feet 
high had been raised and covered by 
the tin sheets. This had not only spoil- 
ed the look of the shop but has also 
resulted in obstructing light and air to 


*Since reported in (1977) 2 Rent LR 
689. ` 
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the main shop and thus affected its uti- 
lity. This conduct of the present peti- 
tioner is clearly covered by Section 13 
(2) (iit) of the. Rent Restriction Act and, 
accordingly, his eviction is perfectly in 
order.” 

6. The learned counsel for the peti- 
tioner also relied upon Phaggoo Mal v. 
Smt. Chandrawati, 1973 Ren CR 274 
(All), wherein a learned single Judge of 
the Allahabad High Court laid down 
a good test in order to assess as to whe- 
ther the alteration or construction would 
amount to material alteration, so as to 
affect the value and utility of the 
building and if this test is applied, there 
is no escape from the conclusion that 
the act of the tenant was clearly cul- 
pable and invited his eviction under the 
Rent Act. 


T. In an attempt to support the de 
cision of the Appellate Authority, the 
learned counsel for the respondent Mr. 
H. L. Sarin submitted in the first in- 
stace that even though the fact of the 
unauthorised construction raised by the 
tenant stood proved, he could not be 
evicted because the said construction 
was not on any part of the property 
which was owned by the landlord. In 
this behalf he took benefit of the find- 
ing of the two Rent Control Authori- 
ties that the Thara in front of the shop 
was not owned bythe landlord. I, how- 
ever, fail to see the logic of the argu- 
ment. It appears that the learned coun- 
sel seems to presume that the act and 
the conduct of the tenant which could 
invite his eviction must relate to the de- 
mised premises itself or part thereof. 

The examination of the relevant pro- 
vision i e. Section 13 (2) (ii) of the 
Rent Act reveals that this presumption 
is not well based as the wording of the 
clause is “that the tenant has commit- 
ted such acts as are likely to impair 
materially the value or utility of the 
building.” These words do not mean 
that the act or the conduct referred to 
must be committed onthe demised build- 
ing: itself. All what is required to be 
seen is as to whether the alleged act 
or conduct results in material impair- 
ment of the value or utility of the demis-|. 
ed building. The raising of a pucca shed]! 
in front of the shop which was obviousiv 
unauthorised and -was later demolished 
by the Municipal Committee, did cause 
obstruction to the light and air to the 
demised shop and as such it fell with- 
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in the 
clause. It is no argument, as observed 
by the Appellate Authority, that all 
this construction could be ‘easily’ demo- 
lished. The authorities relied upon by 
the Appellate Authority are also quite 
_ distinguishable on facts and no support 
can be drawn from the same. 


Apart from this, the argument of the 
learned counsel for the respondent that 
the Thara was not the property of the 
landlord and could thus be used in any 
manner as the tenant chose, is also not 
tenable. It is borne out from the evi- 
dence of the respondents own witnesses 
including the Secretary of the Munici- 
pal Committee that the Thara in front 
of a particular shop is meant primarily 
for the use of the person occupying the 
shop and thus for all intents and pur- 
poses the Thara is to be considered as 
a part and parcel of the tenanted premi- 
ses. The . question as to whether the 
ownership of the Thara vests in- the 
Municipal Committee or the landlord is 
of: no significance. 
= 8. It may be observed here that the 

learned counsel for the respondent has 
referred to Smt. Savitri Devi v. U. 5S. 
Bajpai, AIR 1956 Nag 60, Charan Singh 
v. Smt. Ananti, (1966) 68 Punj LR 780 
and Mohinder Singh v. Om Parkash, 
(1978) 1 Ren. C. J. 406 (Punj & Har), 
but a perusal of these authorities indi- 
cates that they do not’ advance the case 
of the 
authorities are distinguishable on facts 
alone. 


9. The result is that the revision 
petition succeeds, the order of the Ap- 
pellate Authority is set aside and that 
of the Rent Controller is restored. 
The respondent-tenant is ordered to 
vacate the premises in dispute within 
one month. from today. There is no 
order as to costs, 

Petition allowed. 


AIR 1981 PUNJAB AND HARYANA 185 
SURINDER SINGH, J. 
Smt. Karti and others, Petitioners v. 
Rattia and others, Respondents.. 
Civil Revn. No. 920 of 1980, Piz 1-10- 
1980.* 


*Against order of T. C. Gupta, Sub. J.. 
lst Class Karnal, D/- 31- 3-1980. 
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ambit of the aforementioned . 


that during the pendency of 


tenant any better as all these- 
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Civil P. C. (5 of 1908), O. 13, R. 2 — 
Production of document at late stage 
— Application for permission to pro- 
duce a certified copy of mortgage deed 
after hearing of arguments and before 
delivery of judgment — Trial Court al- 
lowing application subject to costs — 
Trial Court requiring document for 
coming to correct conclusion —— No ob- 
jection to its production even at a late 
stage can be sustained. AIR 1964 SC 
993, Distinguished, (1980) 82 Punj LR 179 


Relied on. (Para 3) 
Cases. Referred: Chronological Paras 
(1980) 82 Pun-LR 179 3 
AIR 1964 SC 993 3 


K. S. Kundu, for Petitioners: Jinendra 
Kumar Sarma with Y. K. Sharma, for 
Respondents. 


ORDER :— The facts, in brief, are 
the suit 
before the Subordinate Judge First 
Class, Karnal, the plaintiffs-~respondents 
filed an application praying for permis- 
sion to produce a certified copy of a 
mortgage deed from the office of the 
Sub-Registrar, Karnal, as the original 
mortgage deed is said to have been lost. 
The application for additional evidence 
was moved after the arguments had 
been addressed in the case and the case 
was fixed for pronouncement of orders. 
The trial Court by means of a detailed 
order, dated March 31, 1980, allowed 
this prayer, subject to the payment of 
Rs. 250/- as costs, as the prayer for 
additional evidence had been made at a 
late stage. The defendants~petitioners 
have come up in Revision against the 
aforesaid order. 


2. Mr. K. S. Kundu, learned counsel 
for the petitioners has vehemently argu- 
ed that there was no sufficient cause 


“made out by the respondents so as to 


entitle them to the concession of addı- 
tional evidence at such a late stage of 
the case. There is no gainsaying that. 
the prayer for additional evidence was 
indeed made at a-belated stage, but the 
law by now is well settled that not 
only additional evidence but even the 
amendment of pleadings may be allowed 
at any stage of the proceedings howso- 
ever late, if it does not cause any pre 
judice to the opposite party and if the 
opposite party can be duly compensat- 
ed by costs. In the present case, the 


‘document required to be produced is a 


certified copy of a’ mortgage deed ob- 
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tained from ‘the Sub-Registrar, Karnal, 
and the. -authenticity of this document 
cannot be disputed.. o a 

3. As regards the aspect of second- 
ary evidence, if the original mortgage 
deed was really available to the re- 
spondents, theré-is-no reason why they 
. Should hesitate to produce the original 
instead of- getting its certified copy from 
the Sub-Registrar’s office. Mr. Kundu, 
however, has tried to gain support from 
Arjun Singh v. Mohindra Kumar, AIR 
1964 SC 993, which ruling has no appli- 
cation to the facts of the present case. 
This matter has been thoroughly con- 
sidered by the trial Court and I do not 
think anything more can be added to its 
observations in this behalf. It is obvious 
that the said. Authority was dealing 
with Order IX, Rule 13, Code of Civil 
Procedure, which is not the provision 
under consideration in the present case. 
The trial Court has very rightly placed 
reliance on Rajdhani Films Pvt. Ltd. v. 
Northern India Motion: Pictures Asso- 
ciation 1980-82 Pun] LR 179, which is 
one of the several - pronouncements in 
this behalf. In the present case, the 
trial Court felt the need for the produc- 
tion of the mortgage deed in order to 
assist it to reach a justifiable conclu- 
sion in the matter under dispute, ie., 
the factum of the creation of the mort- 
gage and -the terms thereof. In the 
wake of the circumstance that ' the 
document was required by the Court for 
coming to a correct conclusion, no ob- 
jection to its production -even at a late 
stage could be accepted. 

4. The Revision Petition is without 
force and is consequently dismissed, but 
with no order as to costs. The parties, 
through their counsel have been direct~ 
ed to appear before the trial Court on 


October » 15, 1980. 
Beye dismissed. 
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S. C. _MITAL, J 
Jai Devi, Petitioner - v. Bishan Dass, 

Respondent. |: : 

. Civil Revn. No. 2575 oi 

25-8-1980.* :. 

- Hindu Marriage Act (25 of 1955), Sec- 
tion 25 — Application by husband for 


*Against order of Amarjit Chopra, Dist. 
_ Judge, Faridkot, D/- 2-8-1979. 
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1979, . D/- 


Jai Devi v. Bishan . Dass 


A. I: R. 


divorce —- No application filed by wife 
for grant - of maintenance ~~ Compro- 
mise decree granting divorce also grant- 
ed maintenance to wife — Order. of 
maintenance cannot be challenged in 
execution of order of maintenance — 
Execution Court cannot go behind de- 


cree. Case. law discussed. (Para 8) 
Cases Referred: Chronological Paras 
ATR 1970 SC 794 . 7 
AIR 1970 SC 838 7 a 4 
AIR 1970 SC. 1475 5-A 
(1970) 72 Punj LR 478 5 
ATR 1968 Guj 150 4 


T. S. Doabia and B. S. Bindra, for 
Petitioner: N. C. Jain and V. K. Jain, 
for Respondent. 


ORDER :— Facts giving rise to this 
petition under Section 115 of the Code 
of Civil Procedure are that the petition 
filed under Section 13 of the Hindu 
Marriage Act, 1955, . by Bishan Dass 
against his wife Jai Devi. seeking dis- 
solution of their marriage by decree of 
divorce, was allowed by the i 
Judge, Faridkot on January 27, 1978. In 
this consent decree it was further 
agreed that -Bishan Dass would pay 
monthly maintenance of Rs. 100/- to. 
Jai Devi till she re-marries. According- 
ly, the District Judge exercising power 
under Section 25 of the Act passed an 
order. Upon the failure of Bishan Da 
to pay maintenance, Jai Devi took out 
execution. The objections raised by 
Bishan Dass gave rise to the following 
issues :~— 


1. Whether the pay of the Judgment- 
debtor is not lable to attachment? 


2. Whether the order fixing mainten- 


‘ance, is illegal and without jurisdiction? 


2. The learned District Judge decid- 
ed issue No. 1 in favour of Jai Devi 


. and she was held’ entitled to 2/3rd of 


the monthly basic salary of Rs. 132/- of 
Bishan Dass. As issue No. 2 was decid- 
ed in favour of Bishan Dass, her execu- 
tion .application was dismissed.. Hence 
this revision petition. 7 

3. Learned counsel for the parties 
have addressed me only on the decision 
of the District Judge on issue No. 2. A 
perusal of the impugned judgment 
shows that the learned District Judge 
was, influenced by the fact that Jai 
Devi did not make any application 
under Section 25 of the Act for grant 
of maintenance in her favour. Thus, 
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he formed the view that: the decree 
passed by his learned predecessor being 
illegal and without jurisdiction was in- 


executable. , Sub-section (1) of Section 
2 of the Act isin. the following 
terms :— 


(1) Any Court exercising jurisdiction 
under this Act may, at the time of 
passing any decree or at any time sub- 
Sequent thereto, on application’ made to 
it for the purpose by either the wife or 


the husband, as the case may be, order: 


that the respondent shall, pay to the 
applicant for her or his . maintenance 
and support such gross sum or such 
monthly or periodical sum for a term 
not exceeding the life of the applicant 
as having regard to the 
own income and other property, if any. 
the income and other property of the 
applicant the conduct of the parties and 
other circumstances of the case it may 
seem to the Court to be just, and any 
such payment may be secured, if neces- 
sary, by a charge on the immoveable 
property of the respondent. 

(2) & (3) eenias 

4. ` There ` being . provision of the filing 
of an application for maintenance in 
Section 25 (1) of the Act- (quoted 
above), the ratio of the impugned judg- 
ment appears: to be that, notwithstand- 
ing the consent of Bishan Dass, failure 
on the part of Jai Devi to file the said 
application owas fatal. Support was 
sought from Patel Dharamshi Premji 
v. Bai Sakar Kanji, AIR 1968 Guj 150. 
Therein . the question was: Whether’a 
husband: or wife can apply to the Court 
for permanent alimony under Section 
25 of the; Act after the passing of the 
decree of divorce. A Division Bench of the 
Gujarat High Court answered the ques- 
tion in affirmative. It deserves mention 
that that was not a case of non-filing 
an application under Section 25 of the 
Act, rather the maintainability of such 
an application having been filed, after 
the dissolution of marriage,” received 
their Lordships’ consideration. Empha- 


sis on the filing of the application. 


referred to in Section 25 of the’ Act 
was made in that context by the learn- 
ed Judges. The most distinguishing fea- 
ture of that case is ' that the’ question 
relating to the. non-filing of ań appli- 
cation „under Section 25 of the Act in 
execution proceedings was obviously not 
there. In other words that was not a 
case like the present in which--validity 
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of the. -~ compromise- decree ` has been 
challenged on the ground of: non-filing 
of an application under Section' 25 of 
the Act.. The-ruling is, therefore, of no 


_ avail: to Bishan Dass, 7" 


. 5. “In the impugned ERN the 


Tearned District Judge has also referred 


to Ishar Singh v. The State of Punjab 
1970-72 Punj LR 478, laying down that 
an’ order: which is a nullity, for want of 
jurisdiction cannot be sustained because 


the parties consented thereto. This is 


the well ‘settled proposition but the 
question, to be presently’ discussed in 
this case, relates to the powers of. an 
Executing Court, 

5-A. In this case to my mind the 
approach to the basic question involved 
has been ‘quite erroneous, inasmuch as, 
before the learned District Judge the 
scope of the powers of the Executing 


_Court was not pressed with clarity. In 


Vasudev Dhanjibhai Modi v. Rajabhai 
Abdul Rehman, AIR 1970 SC 1475, their 
Lordships of the Supreme Court have 
laid down that:— > 

“A Court executing a decree cannot 


‘go behind the decree between the par- 


ties or their representatives; it must 
take the decree according to its tenor. 
and cannot entertain any objection that 
the decree was incorrect in law or on 
facts. Until it is set aside by an appro- 
priate proceeding in appeal or revision, 
a decree even if it be erroneous js still 
binding between the parties. When a 
decree which is a ‘nullity, for instance 
where it is passed: without bringing the 
legal representatives on the record of 
a person who was dead at the .date of 
the decree, or against. a ruling prince 
without a certificate, is sought to be 
executed, an objection in that behalf 
may be raised in a proceeding for exe- 
cution. Again, when the decree is made 
by -a Court. which has no inherent iur- 
isdiction to make it, objection as to its 
validity, may be raised in an’ execution 
proceeding if the objection appears on 
the face of the record: where the ob- 
jection as to the jurisdiction of the 
Court to pass the decree does not ap- 
pear on the face of the record and re- 
quires examination. of the questions 
raised and decided at the trial er which 
could have been. but have not been 
raised, the executing © Court will have 
no jurisdiction to entertain an objec- 
tion. as to the validity of the’ decree on 
the ground of ‘absence of jurisdiction.” 


. Dass. 
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6. Very fairly it has not been dis- 
puted before me that the District Judge 
had the jurisdiction under Section 25 
of the Hindu Marriage Act to grant 
permanent alimony at the rate of Ru- 
pees 100/- per month against Bishan 
But the learned counsel for 
Bishan Dass vehemently argued that 
because the provisions of Section 25 of 
the Act (quoted above) were not fully 
complied with, therefore, the decree 
could not be executed. In . the frst 
place, argued -the learned counsel, that 
no application was made by Jaj - Devi 
for grant of maintenance. Secondly, 
neither the income nor the property of 
Jai Devi, if any, was taken into ac- 
count. There was. no reference in the 
decree sought to be executed with re- 
gard to any property owned by Bishan 
Dass, the conduct of the parties and 
other circumstances of the case. The 
argument ignores the basic fact that 
the parties having consented, there was 
no occasion for the Court to go into 
these questions and it is: not known if 


any of these factors were ever brought’ 


on record by any of the parties. Above 
all if the decree sought tobe executed 


suffers from the illegality being pressed. 


now, the proper course for Bishan Dass 
was to get it set aside by filing an ap- 
peal under Section 28 of the Act. 


7. Learned counse] for Bishan Dass 
then laid stress on two Supreme Court 
decisions (1) Smt. Kaushalya Devi v. 
K. L. Bansal, AIR 1970 SC 838 and (2) 
Ferozi Lal Jain v. Man Mal, AIR 1970 
SC 794. Those were execution cases 
wherein the executability of the evic- 
tion orders passed by the Courts was 
successfully challenged. In both the 
cases the parties compromised and in 
accordance with the terms thereof evic- 
tion orders were passed. In that context 
the tenants pressed into service Section 
13 of the Delhi and Ajmer Rent Con- 
trol Act, 1952 (38 of 1952). The material 
portion of Section 13 (1) reads :— 


“Notwithstanding anything to the 
contrary contained in‘ any other law or 
any contract, no decree or order for 
the recovery of possession of any pre- 
mises shall be passed by any Court in 
favour of the landlord against any ten- 
ant (including a tenant whose tenancy 
is terminated): 


Provided that nothing in this sub- 
section shall- apply to any suit or 
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other proceeding for such recovery of 
possession ‘if the Court’ is satisfied...... 
(b) that the tenant without obtaining 
the consent of the landlord in writing 
has, after the commencement of this 
Act, 


(i) sublet, assigned or otherwise part- 
ed with the possession of, the whole or 
any part of the premises............ R 


8. It deserves mention that Section 
25 of the Hindu Marriage Act repro- 
duced above is quite differently word- 
ed. My attention could not be drawn to — 
any term thereof, divesting the Court 
of its jurisdiction to pass the decree 
owing to the non-fulfilment of any con- 
dition. In other words. it could not be 
said that the present consent decree 
was in any way forbidden by the terms 
of Section 25 of. the Act, when the 
Court had jurisdiction to pass the de- 
cree under Section 25 of the Act. For 
the foregoing reasons I reverse the deci- 
sion of the learned District Judge on 
issue No. 2. 


9. Neither the learned counsel for 
Jai. Devi nor the learned counsel for 
Bishan Dass has assailed the decision of 
the learned District Judge on _ issue 
No. 1. It is accordingly affirmed. 


10. In view of the discussion above, 
that the learned District 
Judge has failed to exercise jurisdiction 
vested in him. I accordingly allow the 
revision petition, set aside the impugn- 
ed judgment and remand the case for 
decision according to law. The parties 
are left to bear their own costs. 


11. The parties are directed to ap- 
pear before him on September 22, 1980, 
Revision allowed. 
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M/s. Kashmir Art Printing Press, Sirsa 
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— Regulations framed under S. 50 (3) 
=~- Regulations 76 and 77 — Powers of 
_ Branch Managers — Extent of. 


The Branch Manager has the auth- 
ority not only to sign the pleadings and 
verify them, but has the authority to 
sign a Wakalatnama to authorise an 
Advocate to file suit or to file the same 
himself This is amply borne out by 
looking at the entire scheme of the Act 
and particularly Section 50 (2) (m) and 
(n), coupled with Regulations 76 and 
77. Regulation 77 is quite comprehen- 
sive. If the words ‘generally all other 
documents connected with legal pro- 
ceedings whether contentious or non- 
contentious may be made and complet- 
ed on behalf of the State Bank’ had not 
been mentioned in Regulation 77, some- 
thing might have been said for the 
opponents, but the use of the aforesaid 
words -clearly goes to show that the 
authorised officer has been given power 
to sign all documents connected with 
the legal proceedings and one of the 
documents would be’a Wakalatnama 
which the concerned officer could sign 
in favour of an Advocate. It cannot be 
disputed that a Wakalatnama is a docu- 
ment connected with the legal proceed- 
ings and when, admittedly. in the pre- 
sent cases, the concerned Branch Man- 
agers had executed Wakalatnamas in 
favour of the counsel. who presented 
the plaints it cannot'be said that the 
presentation of plaints in Courts - by 
the Advocates was not a proper pre- 
sentation. Case law discussed. 

(Para 6) 


(B) Limitation Act (36 of 1963), Sch. 
I, Art. 1 — Loan by way of cash cre- 
did limit — Limitation for filing suit 
— Would be governed by Art. 1. 


Where a person who was allowed the 
benefit of Cash Credit Account had been 
withdrawing and repaying amounts up 
to the limit of Rs. 5000/~ from time to 
time and on the debit balance, interest 
was accruing, the limitation would be 
that provided under Art. 1 of the 1983 
Limitation Act. According to Art. 1, the 
limitation is three years, which starts 
from the close of the year in which the 
last item admitted or proved is entered 
in the account, such year to be com- 
puted as in the account; meaning there- 
by that the year in which the last 
entry is made would be excluded in 
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computing the period of limitation and 
thereafter ie. from the following Janu- 
ary, the limitation of three years would 
Start. The facts of the present case 
show that the last entry was of I1th 
November, 1975, whereas the suit was 
filed on 18th November. 1975, ie. with- . 
in a week of the last entry. Hence the 


entire suit even against the surety, 
would be within limitation. ATR 1956 
Punj 21, Dist. (Para 11) 


(C) Negotiable Instruments Act (26 of 
1881), S. 98 — Notice under — Absence 
of — Effect on suit — Burden of prov- 
on surety — Failure as to — 
Held suit could not be held bad for 
want of notice. (1977) 79 Punj LR 256, 
Rel. on. (Para 12) 
Cases Referred: Chronological Paras 


1979 Rev LR 341 (Punj) 8 
(1978) Suit No. 653 of 1974, D/- 25-10- 


1978 (Delhi), State Bank of India v. 

Swahney Finance Co. 7 
AIR 1977 Cal 55 7 
(1977) 79 Pun LR 256 12 
ILR (1975) 2 Mad 486 7 
1970 Cur LJ 631 (Puni) 8 
AIR 1956 Puni 21 11 
AIR 1954 J&K 45 8 
AIR 1914 Cal 782 (1) - 
(1894) ILR 21 Cal 60 (PC) 7 


R. K. Chhibbar, for Appellant; J. R. 
Mittal with P. N. Markain and P. K. 


Bansal, for Respondent No. 3. 


ORDER:— One of the important 
points involved in these four cases 
(R. S. A. No. 2997 of 1979. R. S. A. No. 
401 of 1980. Civil Revision No. 2357 of 
1980 and Civil Revision No. 2358 of 
1980) is whether the Branch Manager, 
State Bank of India (concerning dis- 
putes arising in his Branch) in the ab- 
sence of a resolution in his favour pass- 
ed by the Directors of the State Bank 
of India, is competent to file a suit or 
other legal proceedings. 


2 The Branch Managers of the re- 
spective Branches involved in these 
cases, filed civil suits against the re- 
spondents before the Sub-Judges in 
whose jurisdiction their Branches were 
situated and the plaints were signed 
and verified by them. On the basis of 
the power of attorneys given by the 
Branch Managers, the suits were insti- 
tuted by the Advocates so authorised. 
The defendants in the two suits, out of 
which Civil Revisions arise, took up the 
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plea that the Branch Manager had no 
authority to sign and verify the plaints 
and to institute the suits and, there- 
fore, the same cannot proceed. The 
trial Judge (Judge, Small Cause Court) 
overruled the objection on the basis of 
Regulations 76 and 77 of the State Bank 
of India, General Regulations, 1955 
(hereinafter called the Regulations) and 
decreed the suits after giving a finding 
that the amounts claimed in the suits 
were due. The judgment-debtors filed 
Civil Revisions which came up for con- 
sideration before the Additional Dis- 
trict Judge, who allowed the same and 
set aside the judgments and decrees of 
the Court. below, solely on the ground 
that the Branch Manager, although had 
the authority to sign and verify the 
pleadings by virtue of Regulations 76 
and 77, but had no authority to insti- 
tute the suits on behalf of the State 
Bank of India. The State Bank of India 
bas come up in further revisions to this 
‘Court under Art. 227 of the Constitu- 
tion of India. 


3. In the other two suits, out of 
which R. S. A. No. 2997 of 1979 and 
R. S. A. No. 401 of 1980 arise, the ob- 
jections of tbe defendants were that 
the Branch Manager had no locus standi 
to file the present suits as he had no 
authority to sign and verify the plead- 
ings, and that the suits were time bar- 
red. The suit, out of which R. S.A. 
No. 2997 of 1979 arises, was held to be 
within time against the principal deb- 
tors and was held to be time barred 
against the surety, whereas the suit, out 
of which R. S. A. No. 401 of 1980 
arises, was held to be within time 
against all the defendants. On merits, 
in suit, out of which R. S. A. No. 2997 
of 1979 arises, it was found that | the 
State Bank is entitled to recover Ru- 
pees 5765.79 as Principal and interest 
and in the other suit, out of which 
R. S. A. No. 401 of 1980 arises, it was 
found that the State Bank- was entitled 
to recover a sum of Rs, 10618.24 from 
the defendants. However, the suits were 
dismissed in view of the findings re- 
corded on the point of locus standi to 
bring the suit. The State Bank of 
India filed appeals which were 
dismissed by the Additional District 
Judge and second appeals have been 
fled in this Court. Since the point of 
Tocus standi was common in all the 
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four cases, they were ordered to be 
heard together. 


4. In order to appreciate the point 
whether the Branch Manager of a local 
Branch of State Bank of India has the 
power to sign and verify the pleadings 
and to institute and defend the legal 
proceedings in a Court. it will be use- 
ful to refer to the various provisions of 
the State Bank of India Act, 1955, 
(hereinafter called the ‘Act’) so that the 
scheme of the Act can be: noticed. 
Under Section 3 (1) of the Act. the 
State Bank of India was to be constitut- 
ed to carry on the business of banking 
and other business in accordance with 
the provisions of the Act and -for tak- 
ing over the undertaking of the Impe- 
rial Bank. It is admitted that the State 
Bank of India was constituted and the 
State Bank of India so constituted was 
to be a body corporate with perpetual 
succession and was to sue and could be 
sued in that name as provided by Sec- 
tion 3 (2) of the Act. According to Sec- 
tion 16 (1) of the Act, the Central Of 
fice of the State Bank was to be 
at Bombay, and according to sub-sec- 
tion (2) local head offices in Bombay, 
Calcutta and Madras and at such other 
places in India as the Central Govern- 
ment may provide in consultation with 
the Central Board. It deserves to be 
mentioned here that a local head office 
was constituted at Chandigarh in ac- 


cordance with Section 16 (2) vide noti- 


fication dated 20th August, 1979, pub- 
lished on Ist September, 1979, in Part 
II of the Gazette of Government of 
India, page 99. The management of 
the affairs of the State Bank. has been 
entrusted to the Central Board by vir- 
tue of Section 17. The Central Board 
was to be guided by the directions of 
the Central Government as required by 
Section 18. According to Section 21 of 
the Act, Local ` Boards are to be con- 
stituted at places where the State Bank 
has a local head office, which are to 
consist of the members mentioned in 
the section. The ‘Local Board’ has 
been defined in Section 2 (dd) to mean 
a Local Board constituted under Sec- 
tion 21. 

Section 21-B defines the powers of 
the Local Board in respect of the area 
served for which local head office is 
constituted and according to this sec- 
tion, Local: Board is to exercise all 
powers and perform all functions and 


\ 


1981 


business of banking and shall also exer- 
cise such other powers - and perform 


such other functions and duties as:-may | 


be conferred on or assigned ‘to it by 
the Central Board as otherwise pre- 
‘scribed and subject to any other gene- 
ral or special instructions which the 
Central Board. may give from time to 
time. The net result of the reading of 
the provision is that. for the area under 
the local head office. the, Local Board 
has full powers. to do what the Central 
Board has. Under Section 30 of the Act, 
the Central Board has-been. authorised 
to constitute an Executive Committee 
or other Committees and delegate to 
the Executive Committee or ‘other Com- 
mittees such powers as the Central 
Board may consider necessary. This 
Section deals with the delegation of 
powers of the Central Board to the 
Executive Committee or other Com- 
mittees.. Under Section 43 (2), the Cen- 
tral Board has been authorised to dele- 
gate such powers and duties as it deems 
proper, to the officers, advisers and em- 
ployees of the State Bank. Regulations 
are ‘to be framed under Section 50 of 
the Act. Section 50 (2) (m) and (n) pro- 
vides for the framing of’ regulations 
regarding the conduct and defence of 
legal proceedings and the manner of 
signing proceeding, besides providing 
the duties and conduct of the officers, 
other employees, advisers and agents of 
the State Bank, Sub-section (3) pro- 
vides that the frst regulations are to 
be made by the Reserve Bank with the 
‘previous sanction of the Central Gov- 
ernment -which shall be the regulations 
of the Central Board under this provi- 
sion and shall have force accordingly 
until they are amended. or repealed. -` 

5. In exercise 
ferred by Sub-section (3) of Section 50 
of the Act, the Reserve Bank of India, 
with the previous sanction of the Cen- 
tral Government, made certain regula- 
tions. Regulation 77, which is relevant, 
deserves to be noticed for .the decision 
of the point involved in ad ‘eases and 
is as follows :— -` 

“77. Plaints, written tanani peti- 
tions, and: applications may be signed 
and verified, affidavits may be sworn 
or affirmed, bonds may be signed, sealed 
and delivered, and generally all. other 
documents connected. with legal 
proceedings whether contentious or 


e 
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non-contentious may be made and. com- 
pleted on behalf of the State Bank by. 
the Chairman or by any officer or em- 
ployee empowered by or under Regu- 
lation. 76. to. sign documents for and‘on 
behalf of the: State Bank’ 


A reading of the aforesaid eren 
shows that the plaints, written . state- 
ments, petitions and applications can be 
signed and verified and similar other 
documents including documents con- 
nected with legal proceeding could be 
made and completed:on behalf of the 


State Bank by the Chairman or by an 


Officer.obr an employee empowered by 
and under Regulation 76. 


A reading of Regulation 76 shows 
that the power of signing the docu- 
ments has ‘been „given: to the Vice- 
Chairman, the Managing Directors, the 
Deputy Managing Directors, the Chief 
General Managers and such other offi- . 
cers or employees of the State Bank as 
the Central Board or ‘the Executive 
Committee may authorise in this behalf 
bv notification in the Gazette of India. 
In pursuance of the ‘powers conferred 
under Regulation 76, notification dated 
17th September, 1959, was published in 
the Government of India Gazette, Part 
Of Section 4, dated - 26th September, 
1959, by virtue of which it authorised 
‘Agents’ besides other persons, to sign 
the documents contained in Regulation 
76 and. therefore, by virtue of Regula- 
tion 77 an agent would be. entitled to 
sign the pleadings, verify the docu- 
ments etc: and also to sign generally 
all other documents connected with the 
legal proceedirigs om behalf of the 
State’ Bank. Later on, the designation of 
Agents was re-designated as Branch 
Managers by virtue of notification dated 
2ist June, 1972, published in the: Gov- 
ernment of India Gazette Part IT Sec- 
tion 4 dated 26th August, 1972, which 
carne into force with effect from Ist 
September, 1972. The resultant effect 
was that on. and after Ist Sentember, 


1972, a Branch Manager was entitled to 


sign and verify pleadings and was au- 
thorised generally to complete all other 
documents connected with, legal pro- 
ceedings besides other matters. It is not 
disputed that the. present. suits were 


instituted at- the instance of the respec- ~ 


tive Branch Managers in respect of the 
matters arising in thelr Branches,. and 
the plaints and Wakalatnamas were 
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- 6. After hearing the parties at a 
considerable length, I am of the view 
that a Branch Manager had the auth- 
ority not only to sign the pleadings 
and verify them, but had the authority 
to.sign a Wakalatnama to authorise an 
Advocate to file suit or to file the same 
himself. This is amply borne out by 
looking at the entire scheme of the Act 
and particularly Section 50 (2) (m) and 
(n), coupled with Regulations 76 and 
77. According to the counsel for the 
respondents-defendants, regulations could 
be framed on three matters as enume- 
rated in clause (m),.that is, to: make 
a provision for conduct of legal pro- 
ceedings, for defence of legal proceed- 
ings and the manner of signing plead- 
ings. But, in the present case, regula- 
tion has been made only for the 
third. purpose ie. for signing the 
pleadings, and not for other two 
purposes. On the other hand, the 
stand of the counsel for the State Bank 
of India is that the first authority to 
act on behalf of the State Bank of 
India vests in the Central Board and 
in the case of local head offices, in 
the. Local Boards. In order to carry 
out the purposes of the Act, Section 
50 (1) provides for making of regula- 
tions under the Act and under clauses 
(m) and (n) specific powers have been 
given for making regulations in regard 
to the conduct of the legal procéedings 
and about other details and conduct of 
the officers of the State Bank. In fur- 


therance of the aforesaid power, Regu-. 


lations 76 and 77 were framed and ac- 
cording to the learned counsel, thebe 
regulations have to be liberally constru- 
ed so as to convey that whatever was 
provided in clauses (m) and (n) was to 
be regulated by Regulations 76 and 77, 
and Regulation 77, could not be constru- 
ed in a limited manner as was sought 
by the counsel for the cea 
spondents, 


I find merit in the contention of the 
learned counsel for the State Bank of 
India. Regulation 77 is quite compre- 
hensive. If the words ‘generally all 
other documents connected with legal 
proceedings whether contentious or 
non~contentious may be made and com- 
pleted on behalf of the State Bank’ had 
not been mentioned in Regulation 77, 


something might have been said for the 


defendants, but the use of the afore- 
said words clearly goes to show that 
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the authorised officer has been given 
power to sign all documents connected 
with the legal proceedings and one of 
the documents would be a Wakalat- 
nama which the concerned officer could 
sign in favour of an Advocate. It can- 
not be disputed that a Wakalatnama.is 
a document connected with the legal 
proceedings and when, admittedly. in 
the present cases, the concerned Branch 
Managers had executed Wakalatnamas 
in favour of the counsel who presented 
the plaints it cannot be said that the 
presentation of plaints in Courts by the 
Advocates was not a proper presenta- 
tion. 


7. The aforesaid view of mine finds 
full support from a Privy Council deci- 
sion in Delhi and London Bank Limited 
y. A. Oldham, (1894) ILR 21 Cal 60 
(PC); Chandra Sekhar Zamindari Co. 
Ltd. v. Ram Kumar Haldar, AIR 1914 
Cal 782 (1); M. C. S. Rajan and Co., 
Madras v. National Nail Industries 
Trichy, ILR (1975) 2 Mad 486; United 
Bank of India v. Prabhas Ch. Deb, AIR 
1977 Cal 55; and a decision of the 
Delhi High Court in Suit No. 653 of 
1974, State Bank of India v. Swahney 
Finance Company decided on 25th Oct. 
1978. 


8. The counsel for the defendants in 
support of their contention wanted to 
place reliance on decisions of this Court 
in Municipal Committee, Ludhiana v. 


H 
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Surinder Kumar, 1970 Cur LJ 631; and | 


Garib Chand v. Municipal Committee, 
Budhlada, 1979 Rey LR 341. These 
judgments are clearly distinguishable 
as the same are based on earlier judg- 
ments of the Lahore High Court where- 
in it was held that in the case of 
Municipal Committees if authority to 
Sign pleadings is only granted to an 
officer of the Municipal Committee, that 
would not include an authority for 
him to decide whether to file an appeal 
or not and to institute an appeal This 
distinction has been noticed in Seth 
Kirpal Chand v. Traders Bank Ltd. 
Jammu, AIR 1954 J&K 45, and I am 
in agreement with the distinction point- 
ed out therein. There also reliance was 
placed on the same Lahore authorities. 


3. Even apart from the aforesaid 
reasoning, I am of the view that the 


larger authority granted to the Branch. 


Manager to 
statements, 


sign the- plaints, written 
petitions and applications 
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and all other documents connected with 
the legal proceedings, should include 
the power to file suit, written state- 
ments and other documents in Court. 


I cannot lose sight oof the fact 
that the State Bank of India has 
Branches all over the country and 


a special statute, namely, the Act, was 
framed for its working. The banking 
transactions are taken up in every 
Branch office and if one were to accept 
the argument of the defendants, even 
if suits can be filed within limitation 
after getting the sanction from the 
Central Board or the Local Board, at 
least the first appeals, which will lie 
before the District Judge, would al- 
ways be time barred because I do not 
think it would be possible to get in- 
structions from the Central Board or 
the Local Board to institute an appeal 
within the period of thirty days. 


10. For the reasons recorded above, 
I hold that the suits were not only pro- 


perly filed and instituted by the Branch ~ 


Managers but they had the authority to 
engage a counsel and sign the Wakalat- 
mamas and the presentation of the 
plaints by the Advocates is proper in- 
stitution of the suit. Accordingly. the 
findings to the contrary recorded by the 
Courts below in all the four cases are 
set aside. 


11. In R. S. A. No. 2997 of 1979, one 
more point arises with regard to limita- 
tion. The Courts below in the case out of 
which this appeal arises, have taken 
the view that the suit was within 
limitation against the principal debtors 
but was time barred against the surety. 
After hearing the counsel for the par- 
ties on this matter at length, I am of 
the view that the finding recorded by 
the Courts below on the point of limita- 
tion is also incorrect. The facts of the 
case are that the Branch Manager allow- 
ed the defendants the benefit of Cash 
Credit Account with a limit of Rs. 5000. 
A copy of the running Account has been 
produced on the record as Exhibit P.5, 
which shows that the persons who were 
allowed the benefit of Cash Credit Ac- 
count had been withdrawing and repay- 
ing amounts up to the limit of Rs. 5000/- 
from time to time and on the debit 
balance, interest owas accruing. For 
such a running account, the limitation 
is provided--under- Article--1 of the 1963- 
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Limitation Act, which is analogous to 
Article 85 of the earlier Limitation Act. 
According to Article 1, the limitation 
is three years, which starts from the 
close of the year in which- the last item 
admitted or proved is entered in the 
account, such year to be computed as in 
the account; meaning thereby that the 


-.year in which the last entry is made 


would be excluded in computing the 
period of limitation and thereafter L e, 
from the following January, the limita- 
tion of three years would start. The 
facts of the present case show from Ex- 
hibit P. 5, that the last entry is of Ilth 
November, 1975, whereas the suit was 
filed on 18th November, 1975, Le. with- 
in a week of the last entry. Hence the 
entire suit even against the surety, was 
within limitation. 

The Courts below fell in error in fol- 
lowing Federal Bank of India (Punjab) 
Ltd. v. Som Dev Grover, AIR 1956 Punj 
21, on. the facts of the present case, 
which is clearly distinguishable. That 
was a case of ordinary debtor and his 
surety and it was held that the suit 
can be within limitation from the date 
of acknowledgments against the prin- 
cipal debtor, but the acknowledgments 
cannot be used against the surety and 
if without acknowledgments, the suit 
is barred against the surety, it would 
be so and the acknowledgments can- 
not be used against him. It is true 
that in the Courts below, the counsel 
for the State Bank of India did not 
argue the case on the basis on which 
it has been argued before me. There, 
it appears, that the payments made by 
the principal debtor were relied upon 
by way of acknowledgments and that 
is how the courts below proceeded to 
decide the case on that basis. Accord- 
ingly, I reverse the findings of the 
Courts below on the point of limita- 
tion and hold that the suit against the 
surety was also within limitation. 

12. One more point arises in R. S. A. 
No. 2997 of 1979 under issue No. 8. The 
Courts below have held that since no 
notice was given to the surety under 
Section 98 of the Negotiable Instru- 
ments Act, therefore. the suit was not 
competent against him. This finding is 
erroneous for two reasons. Firstly the 
suit is not on the basis of promissory 
note but is on the basis of balance 
shown against the principal debtors in 
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the running account on the basis of 
agreements Exhibits P. 1 and P. 2, It 
is true that a promissory note, Exhibits 
P. 3, was also executed and the plaint 
did make a mention thereof also. As 
already found above, the claim was 
-made on the basis of balance shown in 
the running account also and to such 
an account the aforesaid section has no 
applicability. Assuming that the afore- 
said Section 98 was applicable to the 
facts of the present case, O. Chinnappa 
Reddy, J. in Balwant Singh v. State 
Bank of India (1977) 79 Punj LR 256, 
Thad analysed the purpose of -giving the 
notice. On the basis of that, it was 
for the surety to show that by not 
giving the notice what loss has occasion- 
ed to him, which he has failed to plead 
and prove in this case. Accordingly, 
the finding of the Courts below on 
issue No. 8 is also reversed. 


13. For the reasons recorded above, 
Civil Revisions Nos. 2357 and 2358 of 
1980 are allowed, the judgments and 
decrees of the Additional District Judge 
are set aside and those of the Judge, 
Small Cause Court, restored. R. S. A. 
No. 2997 of 1979 is also allowed and 
after setting aside the judgments and 
decrees of the Courts below, the plain- 
tiffs suit is decreed for a sum of 
Rs. 5765.79 against all the defendants 
jointly and severally. The plaintiff 
shall also be entitled to interest on the 
decretal amount at the contractual rate 
from the date of institution of the suit 
till realization. R. S. A. No. 401 of 1980 
is also allowed, the judgments and de- 
crees of the Courts below are set aside 
and the plaintiff’s suit is decreed for a 
sum of Rs. 10618.24 against all the de- 
fendants jointly and severally. The 
plaintiff would also be entitled to in- 
terest on the aforesaid amount at the 
contractual rate from the date of in- 
stitution of the suit till realization. The 
parties shall bear their own costs 
throughout, | 

Order accordingly. 


Lachhman Das 


A.I. R. 
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Sain Dass, Petitioner v. Lachhman Das 
and another, Respondents. 
Civil Revn. No. 939° of 1976, 
12-2-1981." | 
(A) Punjab Rent Restriction Act (3 


D/- 


of 1949), Section 13 (1) (c) — Contract 
of tenancy — Composite tenancy — Is 
single and indivisible tenancy — In the 


absence of statutory provision to that 
effect, the Court has no power to divide 
it into two contracts, one for residen- 
tial and other for non-residential 


pur- 
pose — Appellate Authority cannot 
make out a new case for the parties 
which was neither in their pleadings 


nor even urged by the tenant in the 
ground of appeal. (Civil P. C. (1998), 
O. 6, R. 1). AIR 1968 SC 488 App'icd; 
(1978) 1 Rent LR 81 Foll, (Para 3) 

(B) Punjab Rent Restriction Act (3 
of 1949), Section 15 (3) — Revision — 
Jurisdiction —— Composite tenancy — 
Court for granting relief dividing ten- 
ancy without any pleading to that effect 
—- Court commits as apparent error of 
law in making out a new case for the 
party without there being any pleading 


or evidence in that behalf. (Para 3) 
Cases Referred: Chronological Paras 
(1978) 1 Rent. LR 81 3 
AIR 1968 SC 438 3 
R. L. Sarin with M. L. Sarin, for 
Petitioner. 
ORDER :— This revision petition | 


seeks to challenge the decision of the 
Appellate Authority Jullundur, dated 
February, 18, 1976, which Authority 
partly allowed the appeal of the respon- 
dent-tenant to the extent that he was 
ordered to be evicted from the chobara, 
but was allowed to remain in possession 
of the shop underneath the same. It 
may be mentioned that the landlord- 
petitioner filed a petition under Sec- 
tion 13 of the East Punjab Urban Rent 
Restriction Act, for the eviction of the 
respondents on various grounds, namely, 
non-payment of the rent, subletting of 
the premises by respondent No. 1 to 
respondent No. 2, the respondents ~ 
having materially impaired the value 


*Against order of J. S. Chatha, Appel- 
late Authority, Jullundur, D/- 18-2- 
1976. 
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and utility of the demised premises, the 
premises being unsafe and unfit for 
human habitation and the ground of 
personal necessity by the landlord. So 
far as respondent No. 2 is concerned, 
he merely filed a written statement be- 
fore the Rent Controller and there- 
after he did not appear, and was pro- 
ceeded against ex parte. The eviction 
application was, however, contested by 
respondent No. 1. The Rent Control- 
ler after appraising the evidence of the 
parties, found that the ground of non- 
payment of rent was not available as 
the arrears of rent had been deposit- 
ed on the first date of hearing. The 
grounds of sub-tenancy, the premises 
being unsafe and unfit for human 
habitation and personal necessity of the 
landlord were found in favour of the 
latter. The ground of material impair- 
ment of the premises in. dispute was 
found not to have been proved. The 
tenant-respondent preferred an appeal 
and the Appellate Authority upheld the 
finding of the Rent Controller on the 
grounds of subletting and personal 
necessity of the landlords, but he re- 
versed the finding in regard to the 
building being unsafe and unfit for 
human habitation. In spite of the above 
finding, the learned Appellate Auth- 
ority ordered the eviction of the tenant 
only from the chobara portion of the 
demised premises which was found to 
be residential and the prayer for evic- 
tion from the shop portion was not al- 
lowed. The present Revision Petition 
seeks to impugn the aforesaid decision 
of the Appellate Authority. 


2. At the time of hearing of this 
Revision Petition, it was found that the 
respondents who had been served earl- 
ier and to whom intimation was sent 
about the hearing of the Revision Peti- 
tion, have not chosen to appear or ar- 
ranged for representation on their be- 
half. The Revision Petition has, there- 
fore, been heard against them ex parte. 


3. As already observed, the sole 
ground on which the eviction of the 
tenant from the shop portion of the de- 
mised premises was refused by the Ap- 
pellate Authority, is that the said Au- 
thority split up the tenancy into two 
parts by holding the sameto be divisible 
‘merely by reference to certain receipts 
for the payment of rent which were, in 
fact, produced by. the landlord himself. 
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These receipts had to be produced to 
support the case of the landlord that 
the chobara part of the premises had 
been sublet by the tenant to respondent 
No. 2. It is pertinent to note here that 
all through the conduct of the case 
before the Rent Controller, the tenant 
had at no time, raised the question that 
the tenancy was divisible. In fact, 
there is an observation of the Rent 
Controller in the opening sentence of 
his order that it is common ground 
between the parties that respondent - 
No. 1 was tenant of the petitioner on a 
monthly rental of Rs. 20/- for the pre- 
mises in dispute. The petitioner in his 
objection application had = specifically 
made this allegation in Paras 1 and 2 
of the ejectment petition and the same 
was not controverted with the objec- 
tion that there was a separate tenancy 
in regard to the two parts of the build- 
ing, namely, the Chobara and the shop. 
On the other hand. the tenant took up 
the stand that the whole of the build- 
ing was being used by him for his busi- 
ness purposes. Naturally, in view of 
the pleadings of the parties, there was 
not even an issue framed on the ques- 
tion whether the tenancy was divisible 
or not, and I fail to see how the Ap- 
pellate Authority could make out a new 
case for the parties which was neither 
in their pleadings nor even was it urged 
by the tenant in the Grounds of Ap- 
peal before the Appellate Authority. It 
is interesting to note that the Appellate 
Authority during the course of its judg- 
ment observed as follows :— 


"When a composite property is let on 
rent which includes commercial and 
residential parts then the whole would 
be covered by the definition of residen- 
tial building.” i 
The above observation indicates that 
the learned Appellate Authority was 
quite alive to the position of law in 
respect to composite property, but in 
the latter part of the judgment, some- 
how, he turned the table by holding 
that the tenancy was divisible. The 
Appellate Authority has, therefore. 
fallen in an apparent error of law, If 
any authority on the question is need- 
ed, the same is available in Radhey 
Sham v. Nazar Singh Kanwal, (1978) 1 
Rent LR 81, and a more direct enuncia- 
tion of law is made by the Supreme 
Court in Miss S. Sanyal v. Gian Chand. 
AIR 1968 SC 438, wherein it was held 


t 
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that the jurisdiction of the Court may 
be exercised under Section 13 (1) (e) 
only when the premises are let for 
residential purposes and not when the 
premises being let for composite pur- 
poses, are used in specific portions for 
purposes residential and  non-residen- 
tial. It was further held that the con- 
tract of tenancy is a single and indi- 
visible contract, and in the absence of 
any statutory provision to that effect it 
is not open to the Court to divide it 
into two contracts one of letting for re- 
sidential purposes and the other for non- 
residential purposes, and to grant relief 
to the landlord under Section 13 (1) (e) 
{limited to the portion of the demised 
property which is being used for resi- 
dential purposes. In face of this clear 
verdict of the Supreme Court, nothing 
more need be said on this matter. 


4. The Revision Petition: is accepted 
and the order of the Appellate Authority 
is reversed to the extent that it refused 
to evict the petitioner from the shop 
portion of the premises. The order of 
the Rent Controller is restored. The 
respondents shall hand over vacant pos- 
session of the whole of the premises to 
the petitioner within one month from 
today. 


o. There shall be 
costs. i 


no order as to 


Revision allowed. 
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KULWANT SINGH TIWANA AND 
M. M. PUNCHHI, JJ. 
Bhawani Dass, Petitioner v. Kaushalya 
Rani, Respondent. 
Civil Revn. No. 

4-12-1980.* 


Civil P. C. (1908), O. 6, R. 17, O. 1, 
R. 10 — Pre-emption suit — Two ven- 
dees — Originally only one vendee im- 
pleaded as defendant — Application for 
amendment of plaint by addition -of co- 
vendee as new defendant — On date of 


1478 of 1980, D/- 


application suit becoming time barred 
—~ Amendment cannot be allowed. 
(Limitation Act (1963), S. 21). - 

In a suit for pre-emption of certain 


land, the plaintiff relied on a copy of 


*Against order of J. K. Sud, Sr. Sub. J. 
Sirsa, D/~ 26-5-1980. 
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the sale-deed obtained by him from the 
office of the Sub-Registrar. The copy 
so obtained. by plaintiff contained only 
one name of the vendee. But the re- 
citals of the sale-deed if read with cau- © 
tion created suspicion that there were 
more than one vendee. The plaintiff 
filed suit against one vendee onlv. and 
on objection taken by the defendant 
that plaintiff omitted to implead the co- 
vendee as defendant, the plaintiff made ` 
an application for amendment of plaint 
by addition of co-vendee as new defen- 
dant. On the date of application the 
period of limitation of suit had expired. 
It was neither a case in which the 
amendment sought for was to supply 
omission of details of property com- 
prised in the sale or to clarify a mis- 


description of the name of a party alb `` 


ready sued as a defendant. The de- 
tails of the omitted defendant could 
easily be gathered, if the certified copy 
of the sale-deed had been read by 
plaintiff with due care and attention. 
The amendment sought for by the plain- 
tiff, therefore, could not be allowed. 
1976-78 Puni LR 330, AIR 1925 Lah 343 
Rel. on: 1976 Cur LJ 463 Disting. 


(Para 7) 
Cases Referred: Chronological Paras 
1976 Cur LJ 463 1, 4, 5, 6 
(1976) 78 Punj LR 330 1, 5, 6 
1971 Punj LJ 222 4 
1870 Punj LJ 615 4 
(1963) 65 Puni LR 884 (SC) 4 
(1962) 64 Puni LR 633 4 
ATR 1925 Lah 343 5 


H. N. Mehtani, for Petitioner; N. C. 
Jain, (V. K. Jain with him) for Respon- 
dent. 


M. M. PUNCHHI, J.:— This revision 
petition came to be admitted to a Divi- 
sion Bench by my learned brother, K. 
S. Tiwana, J. (who is happily now with 
me) as he felt that a conflict of opi- 
nion apparently arising from two single 
Bench decisions of this Court in Samir 
Singh v. Ujagar Singh, 1976 Cur LJ 
463 and Gela Ram v. Kailash Nath, 
(1976) 78 Punj LR 330, need be resolved. 
This is how this petition has been 
listed before us. 


2. The facts giving rise thereto are 
in a narrow compass. The petitioner 
instituted a suit for possession by way 
of pre-emption in respect of a parcel 
of agricultural land- fully detailed in © 
the plaint. As his reliance, he append- 
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ed therewith a copy of the registered 
sale deed obtained by him from the. 


Office of the Sub-Registrar. The copy 
provided to him, contained only one 
name of the vendee, being Kaushalya 
Rani, wife of Radha Krishan, respon- 
dent. In defence of the suit, it was 
averred in the written statement that 
the plaintiff had omitted to implead the 
co-vendee of the defendant-respondent, 
who had purchased half share of the 
property. On objection raised, the pre- 
emptor made an application to the 
Senior Sub Judge, Sirsa, trying the suit, 
seeking permission to amend the plaint 
and to add thereto Raj Rani as the 
second defendant in the suit. This ap- 
plication met with still resistance at 
the hands of the defendant. The trial 
‘Court, after considering all aspects of 
the vase, chose to dismiss the petition 
on 26th May, 1980, being of the view 
that on the date of the application, the 
suit had become barred by time and a 
valuable right had accrued to the de- 
fendant-vendee. Challenge in this peti- 
tion has been directed against that 
order. 


3. During the course of hearing of 
this petition, we felt the necessity of 
calling for the records. On their ar- 
rival, we have perused the case file and 
in particular the certified copy of the 
registered sale-deed. It would be worth 
while to take note of a portion of its 
recitals, It is mentioned therein that 
the land was being sold in favour of 
‘Kaushayla Rani, wife of Radha Krishan, 
son of, Ram Ditta Mal, resident of 
Panjuana in equal shares. The sale 
made was absolute. The possession of 
land at the spot in Killa numbers (de- 
tails given) has been given by them to 
the vendees. 


4. In Samir Singh v. Ujagar Singh, 
1976 Cur LJ 463. S. S. Sandhawalia. J. 
(now the Chief Justice) had held as 
follows t- 


“As has been highlighted earlier, the 
plaintiffs being the vendors were not in 


possession of the original sale deed 
which was with the vendees. Thev had 
secured a certified copy through the 


‘Copying Agency of the said sale deed. 
The plaintiffs were entitled to assume 
the correctness of the official copy sup- 
plied to them and, therefore, mentioned 
the Khasra numbers in the plaint in 
accordance therewith. It cannot be said 


. also 
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to be the duty of a plaintiff in such a 
situation to compare the certified copy 
in. his possession with the original when 
it was filed by the vendees. It was 
only when the specific objection had 
been raised on behalf of the defendants 
that a Khasra Number had been wrong- 
ly mentioned that the matter came to 
the knowledge of the plaintiffs and it 
is not in dispute that thereafter they 
expeditiously moved the present applica- 
tion for amendment. 

3. It is well settled that in the mat- 

ter of amendment of the plaint, the 
primary considerations are whether 
the same is being sought bona fide and 
whether the defendants can be 
adequately compensated with costs. In 
pre-emption matters it has also to be 
seen as a matter of fact whether the 
intention of the pre-emptor was to pre- 
empt the whole of the sale or other- 
wise. In the present case, it appears 
to be manifest that the bona fides of 
the plaintiff are beyond doubt. They 
did, and indeed, were entitled to pre- 
sume the correctness of an official cer- 
tifled copy supplied to them. No litigant 
is to suffer for the default of an official 
agency as in the present case.” 
For the view taken, reliance was 
placed on Sodhi Singh v. Basant Singh 
(1962) 64 Punj LR 633. Teja Singh v. 
Bhagwan Singh, 1970 Punj LJ 615 and 
Bhagwan Singh v. Kashmir Singh, 1971 
Punj LJ 222. Mr. Mehtani learned 
counsel for the petitioner, employed for 
the view more decisions of the same 
kind. He also contended that the prin- 
ciple “Actus curiae neminem gravabit” 
was recognised by the Supreme Court 
in Jang Singh v. Brij Lal, (1963) 65 Punj 
LR 884 and deserved to be invoked in 
his favour. 

5. On the other hand, the learned 
counsel for the respondent, relied on 
Gela Ram v. Kailash Nath, (1976) 78 Punj 
LR 330, a decision rendered by Harbans 
Lal, J., as also Jawala Das v. Gopal Lal, 
AIR 1925 Lah 343, contending that 
inclusion of a name of a party, after the 
expiry of the period of limitation, in a 
pre-emption suit would not be permit- 
ted by the Court by way of amendment 
of the plaint. In Gela Ram’s_ case 
(supra) some judgments of this Court 
of the nature relied upon in Samir 
Singh’s case, (1976 Cur LJ 463) (supra) 
were taken note of and it was observ- 
ed as follows:— . 
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‘Tt is clear from: a close perusal of 
the judgments, referred to above, re- 
lied upon by the Iearmed counsel on 
both sides that it is only in those cases 
where the learned Judges came to the 
conclusion that that was a case of mis- 
description of a property or parties in 
pre-emption cases that the amendment 
was allowed and the conclusion arrived 
at was that such a misdescription was 
bona 
tence. No case has. been cited at the 
Bar where a differént view may have 
been taken from the one which has 
been taken in Jawala Das’s case (supra), 
the facts of which are almost similar 
to the case in hand. No decision has 
been breught to my notice in which the 
amendment of the plaint may have 
been allowed so as to include the 
name.of a party who had not been im- 
pleaded as a defendant after the ex- 
piry of limitation. In the present case, 
the omission ta include the name of 
Amar Ditta, one of the vendees, as a 
defendant, cannot even he held to be 
an act of good faith The term ‘good 
faith’ has been defined in Section 2 (h) 
of the Limitation Act, 1963, as under :— 

‘nothing shall he deemed to be done in 
good faith which. is not done with due 
care and. attention.” 


If the  plaintiff-respondent, Kailash 
Nath had used “due care and attention” 
he must have been put on enquiry as 
to why after mentioning the names of 


all the purchasers, namely, Ram Kishan. 


and Ram Das, the word “three” 
(meaning thereby three purchasers) 
had been mentioned and he would have 
easily found out the names of the three 
vendees from the office of the Sub- 
Registrar or from the revenue records 
in the possession of the Patwari.” 


6. The golden streak which per- 
meates the case law on the subject is 
to the effect that the amendment sought 
to be allowed by a party must be on 
account of bona fide mistake and as a 
result of inadvertence. We would refrain 
from resolving the suggested conflict be- 
tween the views expressed in Samir 
Singh’s case (1976 Cur LJ 463) (supra) and 
in Gela Ram’s case (1976-78 Pun LR 330) 
(supra) as it appears to us that there is 
none which arises and what just is sought 
isan answer foan abstract question that 
if the plaintiff relying on the recitals 
in a certified copy of the sale deed sup- 
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fide and as a result of inadver-- 
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plied by an official agency is misled, 
could he whatever be the mistake, cor- 
rect it as of right in a pre-emption suit. 
Here again, it would depend on the re-* 
citals in a given attested copy of the 
Sale deed. If the documents supplied 
to the plaintiff carried recitals from 
which he could have had no inkling or 
suspicion of something missing there- 
from, he could well take the shelter 
that the mistake committed by him was 
bona fide and he was misled by the 
certified copy supplied. It would again 
depend, on a variety of other considera- 
tions, whether the Court would permit 
the plaintiff amendment of the plaint 
or not. But if on the other hand, the 
recitals in the certified copy obtained 
by the plaintiff, do show that he could- 
get an inkling or suggestion that some- ` 
thing was remiss therefrom, then it 
would be the duty of the plaintiff in 
his own interest to get the matter clari- 
fied. The plaintiff would not be permit- 
ted to gain from his own indolence and 
neglect. The plaintiff would not be per- 
mitted, in the circumstances, to cash 
on the error committed by the Copying 
Agency. 


7. Reverting back to the facts of the 
present case, we find that there were 
two angular expressions in the copy of 
the sale deed to the effect that the land 
had been sold in equal shares and the 
possession had been given to the ven- 


‘dees. These expressions, if read in a 


cautionary trend would have put the. 
plaintiff to alert that there was like- 
lihood of more than one vendee and the 
name of the sole vendee mentioned in 
the certified copy of the sale deed, 
could be misleading. If the plaintiff be- 
came wiser by the name of one 
vendee from the sale deed, it is 
difficult to reconcile that the suspi- 
cious expressions used therein would 
have escaped his notice. The plaint 
was filed on 6th June, 1979, hardly a 
week before the expiry of the period 
of limitation. The objection had been 
taken in the written statement on 8th 
Feb. 1980. Despite that the amend- 
ment was sought on 4th April, 1980. 
By the time the amendment was sought, 
the period of limitation of the suit had 
expired. It is thus neither a case in 
which the amendment sought for was to 
supply omission of a detail of property 
comprised in the sale or to clarify af 
misdescription of the name of a party 
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already sued as defendant. The details 
of the omitted defendant could easily 
be gathered, if the certified copy of the 
sale deed had been read with due care 
and attention putting the plaintiff to 
the run, to: get it corrected “from 
office of the Sub-Registrar, or to verify 


the names of the vendees from the re-- 


venue records with regard to the posses- 
sion, or ownership or both over the suit 
land. 

8 As a sequel to ‘the aforesaid dis- 
cussion, we find no merit in the petition. 
The order of the trial Court is unassail- 
able. Thus this petition fails and is here- 
by dismissed. No costs. 

- Petition dismissed. 
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Mohinder Singh Sohal and another, 
Appellants v. Ramesh Kumar and others, 
Respondents. 

F. A. F. O. No. 169 of 1975, 
10-10-1980." 

(A) Motor Vehicles Act (4 of 1939), 
S. 110-B — Negligence — Contributory 


D/- 


negligence — Inference of — When not 


open.. 


When accident was -caused by rash 
and negligent driving -of a jeep, con- 
tributory negligence is not to be pre- 
sumed merely from the facts that the 
deceased did not hold a driving licence 
č and that he was carrying more ` pas- 
sengers on the vehicle than permitted 
under law. If the deceased was driving 
his motor cycle with due care and cau- 
tion in that case it could not be held 
that he was liable for the contributory 
negligence. At times, even a most 
competent driver may be without a 
licence. For example, he may. by sheer 
inadvertence, have failed to have -his 
licence renewed. Such a driver cannot 
be held to be negligent merely from 
the fact that he was driving without 
a licence. AIR 1962 SC 1 and 1986 Acc 
CJ 319 (Punj) Foll. (Para 7) 
. (B) Motor Vehicles Act (4 of 1939), 
Sections 110A. 110B — Award of com- 
_ pensation — Factors to be considered 
' — Principles evolved under’ Fatal Ac- 


*Against order of K. S Bhalla, Motor 
Accident Claims Tribunal, Gurdaspur, 
D/- 28-2-1975 
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Mohinder. Singh v. 


the - 
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cidents Act for. award of compensation 
can be applied. 

While awarding compensation under 
Section 110-B of the Motor Vehicles Act, 
the Tribunal is required mot only to 
make. good the pecuniary loss resulting 
from the death to the claimants, but 
also the loss occurring to the estate of 
the decesased which the claimants re- 
present. When the-.application for com- 
pensation under Section 110-A of the 
Act is for and on behalf of all the legal 
representatives. of the deceased, that. is, 
on behalf of the estate as represented 
by- the legal representatives; the prir- 
ciples for determining compensation 
which has been evolved wnder the pro- 
visions of the Fatal Arecidents Act can 
be applied to the applications under the 
Motor Vehicles Act while determining 
the amount.of compensation. The com- 
pensation is to be determined on the 
basis of the loss suffered by the estate 
which is to be distributed amongst ‘the 
legal representatives. The Tribunal is 

- also required to take into consideration 
the saving of the deceased, which is to 
be arrived .at after making an alow- 
ance for his personal expenditure. 
The.amount which would represent the 
monthly loss to the claimants must form 
the basis for calculation of the amount 
of compensation having regard to the 
multiplier theory enunciated by this 
Court in Lachman Singh v. Gurmit Kaur, 
“AIR 1979 Punj & Har 30 (FB); AIR 
1862 SC 1 and 1972 Ace CJ 334 (Pumi) 
Applied. {Paras 13, 16) 

' (C) Motor Vehicles Act (4 of 1939), 
Section 110B — Compensation for in- 
juries — Award of — Mustration. 
` Fresh army recruit injured during 
collision of his Motor-cycle with a jeep 
-—. Suffering four lacerated wounds and 
had to undergo three operations and was 
put in plaster in the hospital for 
‘2 months — Discharged fram the Army 
on the basis of disability — Rs. 20,000 
Awarded as general damages for pain 
and suffering and loss of enjoyment cf 
life. AIR 1578 J & XK 80 Dist. 

(Para 20) 
Cases Reparca: Chronological Paras 
ATR 1979 Punj & Har 50- 81 Puni LR i 

(FB) 13, 15 

AIR 1976 J & K 80- 19786 Acc CJ 146 20 


1972 ` Acc CJ- 334 (Pun?) 16 
1966 Ace C J-319 (Pun -Y 
AIR 1962 SC 1- > à i 7, 16 
AIR 1958 Puni 5:59 Puni IR 372- 4 
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V. P. Gandhi, for Appellants. 
JUDGMENT :— 
dispose of three appeals viz, F. A. O. 
Nos. 169 and 170 of 1975 filed by the 
parents .of deceased Sukhwinder Singh 
and Gurbinder Singh and F, A. O. 


No. 171 of 1975 filled by injured Bal-. 


_ winder Singh 


2. Three real brothers, namely 


. Sukhwinder Singh, Gurbinder Singh and 


Balwinder ‘Singh were going on Motor 
Cycle No. DHM-2452 when a Govern- 
ment jeep No. HIM-3633 coming from 
opposite direction and being driven 


. rashly went out of control of the driver 


~ 


. being driven on its proper side. 


and came to the. wrong side of -the road 
and hit the motor cycle which was then 
After 
the accident the driver of the jeep ran 
away, Lieutenant Gurbinder Singh and 
Sukhwinder Singh died at the spot and 
Balwinder Singh sustained serious in- 
juries, 


3. The parents of Sukhwinder Singh 
and Gurbinder Singh claimed compensa- 
tion of rupees one lac in regard to the 
death of Sukhwinder Singh and rupees 
one lac on account of death of Gurbin- 
der Singh. Balwinder Singh claimed 
rupees three lacs as compensation on 
account of the damage and monetary 
loss that he suffered as a result of the 
accident. 


4. The Tribunal found that the jeep 
was driven rashly and on the wrong 
side of the road when the accident oc- 
curred; that the motor cycle was pro- 


ceeding on its right side at that time: 


that the jeep was driven by Sh. Ramesh 
Kumar; and that Sukhwinder Singh who 
was driving the motor cycle contribut- 
ed to the accident to the extent of 40% 
as he did not have driving license and 
carried on the motor cycle besides him- 
self two more persons which was not 
permitted by law. 


5. Since the Union of India had ad- 
mitted the ownership of the jeep and 
also admitted that the accident occur- 
red with that jeep, the Tribunal award- 
ed compensation against the Union -of 
India. From the amount of compensa- 
tion so awarded to the claimants. the 
Tribunal made a cut of 40% on account 
of contributory negligence of Sukh- 
winder Singh and a further cut of 20% 
because of the compensation being paid 
in jump sum, ; 
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This judgment will 


ALR. 


6. Mr.: V. P. Gandhi, the learned 
counsel for the appellants has urged and 
righty so that in view of the clear find- 


ings of the Tribunal to the effect that ` 


the motor cycle was driven on its right 
side; that the jeep which hit the motor 
cycle was driven rashly and on the 
wrong side of the road! and that at that 
time there was no obstruction to the 
view and every thing was visible from 
a distance, its conclusion ‘that since 
Sukhwinder Singh did not possess any 
licence and that more than two persons 
were sitting on the motor cycle. so he 


.contributed to the. accident to the extent 


of 40% is clearly untenable in law. 


-]. Contributory negligence is not to 


be presumed merely from the facts that 
Sukhwinder Singh did not hold a driv- 
ing licence and that he was carrying 
more passengers on the vehicle than 
permitted under law. If Sukhwinder 
Singh was driving his motor cycle with 
due care and caution in that casé it 
could not be held that he was liable for 
the contributory negligence. At times, 
even a most competent driver may be 
without a license. For example, he may, 
by sheer inadvertence, have failed to 
have his license renewed. Such a driver 
cannot be held to be negligent mere- 
ly from the fact that he was driving 
without a licence. . The matter is not 
res integra. We have on this point the 
authoritative enunciation by Supreme 
Court in Gobald Motor Service Ltd. v. 
R. M. K. Veluswami, AIR 1962 SC.1 
and there. are also two decisions 
of our own High Court -~—.Mansha 
Ram v.: Tej Bhan, (1957) 59 Puni LR 
372: (AIR 1958 Puni 5) and Dharam- 
chand vy. Shivpat, 1966 Acc CJ 319... 


8. I, therefore, reverse the finding of 
the Tribunal that Sukhwinder Singh 
who was driving the motor cycle did 
contribute to the saprenn of the ac- 
cident. 

- 9. When it came to the Soman of 
compensation it appears the Tribunal 
clearly became tight-fisted. 

10. According to P.W. 9 Shri D. S. 
Jaswal, Sukhwinder Singh who was aged 
20 years was a trained Pilot and ` got 
‘© Certificate. He was holding a Pilot’s 
licence. He was scheduled to foin at 
Poona for the training of Gliding In- 
structor and after the completion of the 
training of Glider Instructor which -was 
only. for two months, he was likely to 
be appointed a Gliding Instructor at a 


_ 
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monthly pay of Rs. 600-700/-. . He was 


thereafter likely to obtain the licence . 


of Commercial. Pilot and then his pay 
could have been Rs. 1300-2000/- P. M. 


11. In regard to the death of Sukh- 
winder Singh, the Tribunal assessed 
the monetary loss to the claimants at 

Rs. 10,000/- and after making a cut of 
40% on account of contributory negli- 
gence and cut of 20% on account of 
lump sum payment, the amount award- 
ed came to be Rs. 4806/- as fins] com- 
pensation. 


12. In my opinion the compensation 
amount awarded by the ‘Tribunal in 
connection with the death of Sukhwin- 
der Singh is not sufficient and should 
be enhanced. 


13. Sukhwinder Singh was schedul- 
ed to go for Gliding Instructor’s train- 
ing course at Poona and after com- 
pleting the training in two month, he 
was likely to secure the job of Gliding 
Training Instructor carrying a monthly 
salary of Rs. 600/- P. M. Had he re- 
mained alive he would have further 
improved his career prospects. The 
job carrying monthly salary of Rs. 600/- 
was almost within his reach when’ he 
died. But it cannot be said he was 
already getting -that amount, hence 
making an allowance of about Rs. 100/- 
P. M. for this uncertainty and a further 
allowance of Rs. 200/- in regard to per- 
sonal expenditure, I would put the 
monthly loss of the claimants or for 
that matter the estate of the deceased at 
Rs. 300/- per month. Sukhwinder Singh 
when died was 20 years of age. Having 
regard to the ratio of Lachhman Singh 
. Gurmit Kaur, (1979) 81 Punj LR 1: 
(AIR 1979 Punj & Har 50) (FB), ‘multi- 
plier of sixteen would meet the ends of 
justice. The amount of compensation 
thus worked out comes to Rs. 57,600/-. 
From this amount no cut is required to 
be made on account of lumpsum pay- 
ment, for the Full Bench while eyoly- 
ing the principle of ‘Multiplier’ had 
taken into account all such factors 
which earlier used to be taken into con- 
sideration for depressing the amount of 
compensation which then used to be 
calculated by . multiplying the annual 
monetary loss to the claimants by the 
number.of years that the deceased was 
assumed to -remain alive ie. the num- 
ber of years by which the life-expect- 
ancy was. cut-short by the aecident,. 
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14. Gurbinder Singh who at the time 
of the accident was 22 years of age was 


lieutenant in the Army and was getting 


Rs. 650/- per month as his pay. From 
this pay he used to send Rs. 100/- to 
his parents. This. amount alone was 
allowed by the tribunal to be the loss 
to the claimants on account of death of 
Gurbinder Singh Life expectancy of 
the claimants was fixed at 70 years and 
it was calculated that at the time of 


-accident claimants (both husband and 


wife) were about 53 and 55 years of age. 
If Gurbinder Singh had remained alive, 
then they were likely to continue ‘to 
receive this amount for a period of 16 
years. Therefore, loss thus calculated 
came to Rs. 19,200/- and after making 
deduction of 20 per. cent on account of 
lump sum payment and 40 per cent on 
account of contributory negligence only 
a sum of Rs. 9216/- was awarded to the 
claimants. 


15. In my opinion in assessing pecu- 
niary loss resulting from the death of 
Gurbinder Singh, the Tribunal did not 
follow the correct principles. 


16. While awarding compensation 
under Section 110-B of the Motor Vehi-| 
‘cles Act — hereinafter referred to as 
the Act — the Tribunal is required not 
only to make good the pecuniary loss 
resulting from the death to the claim- 
ants, but also the loss occurring to 
the estate of the deceased which the 
claimants represents. A Division Bench 
of this Court in Damyanti Devi v. Sita 
Devi, 1972 Ace CJ 334, had the occasion 
to consider the scope of Section .110-B 
of the Act and the proposition whether 
the said section was comprehensive 
enough as to include the claims for 
which a provision was made in Sections 
l-A and 2 of the Fatal Accidents Act. 
These provisions are in the following 
terms: 


“I-A. Whenever the death of a per- 
son shall be caused by wrongful . act, 
neglect or default, and the act, neglect 
or default is such as would (if death 
had not caused) have entitled the party 
injured to maintain an action and re- 
cover damages in respect thereof, the 
party who would have been liable if 
death had not ensued shall be liable to 
an action or suit for damages, notwith- 
Standing the death of the person in- 
jured, - and although the - death shall 
have bëen caused under such circum- 
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stances as amount in law to felonyor 
other crime. 

Every such action or suit shall be 
for the benefit of the wife, husband, 
parent and child, if any, of the person 
whose death shall have been so caused, 
and shall be brought by and -to the 
name of the executor, administrator or 
representative of the person deceased; 
and in every such action the Court 
may give such damages as it may .think 
proportional to the loss resulting- from 
such death to the parties respectively, 
for whom and for whose benefit such 
action shall be brought and the amount 
go recovered, after deducting all costs 
and expenses, including the costs not 
recovered from the defendant, shall be 
divided amongst the before-mentioned 
parties, or any of them, in such 
shares as the Court by its judgment or 
decree shall direct. 

2. Provided always that not more 
than one action or suit shall be brought 
for. and in respect of the same subject- 
matter of complaint; 


Provided that, in any such action or 
suit, the executor, administrator or re- 
presentative of the deceased may in- 
sert a claim for and recover any pecu- 
niary loss to the estate of the deceased 
occasioned by such wrongful act, neg-~ 
lect or default, which sum, when re- 
covered, shall be deemed part of the 
assets of the estate of the deceased.” 
This Court in Damyanti Devi case 
(supra) held that it was evident that 
the application for compensation under 
Section 110-A of the Act was for and 
on behalf of all the legal representa- 
tives of the deceased, that is, on behalf 
of the estate as represented by the legal 
representatives; that the principles for 
determining compensation which had 
been evolved under the provisions of 
the Fatal Accidents Act could be applied 
to the applications under the Motor 
Vehicles Act while determining the 
amount of compensation considered just; 
and that before the Tribunal, the whole 
estate of the deceased was represented 
by his legal representatives and the 
compensation was to be determined on 
the basis of the 
estate which was to be distributed 
amongst the legal representatives and 
no separate amount had tobe deter- 
mined for the legal representatives ‘and 
the estate. This Court relied upon the 
decision of their Lordships of the Sup- 
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reme Court in Gobald Motor Service 
Ltd. v. R. M. K. Veluswami, AIR 1962 
SC 1, in which their Lordships indi- 
cated the respective scope of claims 
under Sections 1 and 2 of the Fatal 
Accidents Act and the principles for de- 
termination of the compensation amount 
in the following terms: 


-“The cause of action under Section 1 
and that under Section 2 are different, 
While under Section 1 damages are re- 
coverable for the benefit of the persons 
mentioned therein, under Section 2 
compensation goes to the benefit of the 
estate; whereas under Section 1 damages 


_are payable in respect of loss sustain- 


ed by the persons mentioned therein, 
under Section 2 damages can be claim- 
ed inter alia for loss of expectation of 
life. Though in some cases parties that 
are entitled to compensation under both 
the sections may happen to be the same 
persons, they need not necessarily be 
So; persons entitled to benefit under 
Section 1 may be different from those 
claiming. under Section 2. Prima facie 
as the two claims are to be based up- 
on different causes of action, the claim- 
ants, whether the same or different, 
would be entitled to recover compensa- 
tion separately under both the heads, 
But a difficulty may arise where: the 
party claiming compensation under both 
the heads is the same and the claims 
under both the heads synchronise in re- 
spect of a particular sub-head or in 
respect of the entire head. In that 
situation, the question is ' whether a 
party would be entitled to recover dam- 
ages twice over in respect of the 
The Jaw on 
this branch of the subject may be brief- 
ly stated thus: The rights of: action 
under Sections 1 and 2 of the Act are 
quite distinct and independent. If a 
person taking benefit under both the 
sections is the same, he cannot be per- 
mitted to recover twice over for the 
same loss. In awarding damages under 
both the heads, there shall not be 
duplication of the same claim, that is, 
if any part of the compensation repre- 
senting the loss to the estate goes into 
the calculation of the personal loss 
under Section 1 of the Act, that por- 
tion shall be excluded in giving com- 
pensation under Section 2 and vice 
versa,” 

In view of the clear enunciation by this 
Court, it must be observed that the 
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Tribunal was not right in restricting 
the amount of compensation to the one 
that was obtained after taking into con- 
sideration only the monthly loss of Ru- 
pees 100/- to the claimants which the 
deceased used to remit to them every 
month. The Tribunal was under law 
also required to take into consideration 
the saving of the deceased which was 
to be arrived at after making an allow- 
ance for the personal expenditure of 
the deceased. The pecuniary loss to 


the claimants, who also represent the 
estate of the deceased, would be the 
loss of Rs. 100/- per month plus the 


amount which the deceased was likely 
to save after spending reasonable 
amount on himself from his salary 
every month. The deceased being a young 
army officer and a bachelor, it would 
be reasonable to fix his personal ex- 
penditure at fifty per cent of his salary, 
that is, Rs. 325/- per month. That 
would leave Rs. 325/- and this would 
be the amount which would represent 
the monthly loss to the claimants and 
which must form the basis for calcula- 
tion of the amount of compensation 
having regard to the ‘multiplier’ theory 
enunciated by this Court in Lachhman 
Singh v. Gurmit Kaur, (1979) 81 Punj 
LR 1: (AIR 1979 Punj & Har 50) (FB) 
(supra). The deceased was only 22 years 
of age when he died. So in this case 
multiplier of 16 would meet the ends 
of justice. The annual loss calculated 
at the rate of Rs. 325/~ per month when 
multiplied by 16 would come to Rupees 
62,400/- which, in my opinion, would be 
the just compensation envisaged under 
Section 110~B of the Act. 


17. Balwinder Singh on the date of 
accident was 18 years of age. He was 
a fresh recruit to the, Indian Army. He 
was drawing Rs. 160/- per month as 
salary and was also enjoying free uni- 
form and free messing facilities. Taking 
into account such free facilities to him, 
his monthly income was assessed at 
Rs. 260/-. Since he was not totally dis- 
abled it was assumed that he could 
earn Rs. 160/- per month Hence, his 
pecuniary . loss was assessed at Rupees 
1200/- annually. The period of loss was 
taken to be 25 years — the period for 
which he could remain employed in the 
Army. His loss thus calculated came to 
Rs. 30,000/-. He was additionally award- 
ed Rs. 5000/- by way of general dam- 
ages for pain and suffering and loss of 


Mohinder Singh v. Ramesh Kumar 


P.& H. 203 


enjoyment of- life. From this total 
amount, after deducting 40 per cent, he 
was finally, awarded Rs. 21,000/-. 


18. Mr. Vijay Gandhi, learned coun- 
sel for the claimants, contended that no 
cut should have been imposed and also 
further maintained that amount award- 
ed under the head of ‘general compen- 
sation’ is highly inadequate. 


19. The accident took place on 14th 
April, 1971, Balwinder Singh suffered 
the following injuries: 

“1, Lacerated wound 14”’x1” over the 
right eye brow. 

2. Lacerated wound 1” x1” over 
upper lip. 

3. Lacerated wound over the right 
foot 2 x1”. 

4, Lacerated wound over the acrotum. 
Both the testies were hanging out.” 


He had undergone three operations. He 
remained under plaster up to 31st Aug. 
1971, and up to 6th Nov. 1971, he re- 
mained confined to the hospital bed. 
On the basis of disability he was dis- 
charged from the Army. Thus, it would 
be seen that from 14th April, 1971, to 
6th Nov. 1971, he remained under pain 
and agony and suffered loss of enjoy- 
ment of life. 


20. Mr. Gandhi cited Union of India 
v. P. S. Mahai, 1976 Acc CJ 146: (AIR 
1976 J&K 80). In that case, Rupees 
30,000/- awarded by the Tribunal under 
the head of ‘general damages’ was en- 
hanced to Rs. 40,000/- by the High 
Court. The facts of the above noted 
case are not identical. In that case. in- 
juries sustained by the claimant were 
substantially serious and pain and suf- 
fering too must have been considerab- 
ly more. In my opinion, the amount of 
Rs. 20,000/- in the present case for pain 
and suffering and loss of enjoyment of 
life would meet the ends of justice. As 
already observed the deduction on ac- 
count of contributory negligence being 
not in order, the total amount of com- 
pensation in his case would come to 
Rs. 50,000/-. 


21. To sum up the claimants in 
F. A. O. No. 169 of 1975 would be en- 
titled to Rs. 62,400/- on account of the 
death of Gurbinder Singh; Rs. 57,600/- 
in F. A. O. No. 170 of .1975 on account 
of death of Sukhwinder Singh; and Rs. 
50,000/- to Balwinder Singh claimant 
in F, A, O, No. 171 of 1975, The par- 


the 
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ties are entitled to receive the enhanc- 
ed amount of compensation along with 
interest at the rate of six per cent from 


the date of applications filled by the 
appellants. ` 
22. The appeals are allowed to the 


extent indicated. No order as to costs. 
Appeals allowed. 
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Haqiqat Singh, Petitioner v. The Addi- 
tional Director, Consolidation of Hold- 
ings, Punjab, Chandigarh and others, Re- 
spondents. 


Civil Writ Petn, No. 3384 of 1979, D/- 
16-3-1981. 
(A) East Punjab Holdings (Consolida- 


tion and Prevention of Fragmentation) 
Act (50 of 1948), S. 42 — Petition under 
impugning scheme prepared or confirmed 
or repartition made by an officer — Bar 
of limitation under R. 18 does not operate 
— Word ‘order’ under R. 18 — Meaning. 
(East Punjab Holdings (Consolidation 
and Prevention of Fragmentation) Rules 
(1949), R. 18). 1967 Cur LJ 861 (Punj); 
1966 Cur LJ 362 (Punj); 1966 Cur LJ 762 
(Punj) and 1976 Pun LJ 317, Overruled. 


The bar of limitation created by R. 18 
of the East Punjab Holdings (Consolida- 
of Fragmentation) 
Rules, 1949, would not operate when a 
petition under S. 42 of the East Punjab 
- Holdings (Consolidation and Prevention 
of Fragmentation) Act, 1948, is filed im- 
pugning only the scheme _ prepared or 
confirmed or repartition made by any 
officer and not any specific order of any 
of the authorities passed under the Act. 

(Para 12) 

The statute makes a clear distinction 
between an order passed by an officer 
under the Act and the performance of 
duties by the authorities.under the Act 
in the matter of preparation. and con- 
firmation of scheme of consolidation and 
the repartition made in pursuance there- 
of. So it cannot be held, that preparation 
or confirmation of a scheme and the re- 
partition carried out would fall within 
the scope of ‘ordex’ as used in R. 18 of 
the Rules. The Rule as it stands does not 
come into play when a petitioner chal- 
lenges either the scheme of consolidation 
including its preparation or confirmation 
or the repartition made in pursuance 
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-on the facts and circumstances 


. India has assumed considerable 
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thereof. ‘1967 Cur LJ 861 (Punj); 1966 Cur 
LJ 362 (Punj); 1966 Cur LJ 762 (Punj); 
and 1976 Pun LJ 317, Overruled: L. P. A. 
No. 163 of 1957, D/- 22-7- -1959 (Punj) 
and Civil Writ No. 33.of 1959, D/- 8-10- 


1959 (Punj), Rel. on. (Para 12) 

(B) East Punjab Holdings. (Consolida- 
tion and Prevention of Fragmentation) 
Act (50 of 1948), S. 42 —  Revisional 


power of State Government to vary or 
reverse scheme etc. — Power can be ex- 
ercised without limitation as to time — 
Phrase “at any time” — Meaning. 

No limitation has been placed on the 
exercise of the power of revision under 
S. 42. The use of the words “at any time” 
under 5. 42 indicates that no time limit 
should be placed on the exercise of the 
revisional power conferred on the State 
Government by S. 42 ee the Act. 

(Para 13) 

However, the power vested in the State 
Government or its delegates to look into 
the legality or propriety of any scheme 
prepared or confirmed or repartition 
made under the Act, at any time, is not 
intended to be exercised arbitrarily. 
Though discretionary, yet being judicial 
power, it has to be exercised reasonably. 
Whether in a particular case the petition 
or the revision should be entertained at 
a belated stage, would, however, depend 
of each 
case. AIR 1967 Punj 111 (FB) and 1964 
Cur LJ 447 (Punj), Rel. on, (Para 13) 
Cases Referred: Chronological sa 


1976 Pun LJ 317 7 

AIR 1968 Punj 267: 69 Pun LR 689 (B) 
AIR 1967 Punj 111 (FB) l E 
1967 Cur LJ 861 (Puni) 2, 12 
1966 Cur LJ 362 (Punj) 3 
1966 Cur LJ 762 (Punj)’ 3 
AIR 1964 SC 436 ` 13 
1964 Cur LJ 447 (Punj) 11r, 13 
AIR 1961 SC 1371 13 


(1959) L. P. A. No. 163 of 1957, D/- 22-7- 
1959 (Punj), Charan Singh v. Arbail 
Singh 11 

(1959) Civil Writ No. 33 of 1959, D/- 8-10- 
1959 (Punj), Makhan Lal v. Punjab 
State 11 
I. K. Sharma ‘with V. L. Vashishta, for 

Petitioner; G. S. Grewal with P. L. Luth- 

ra, for Respondents 


I. S. TIWANA, J.:— The’ following 


question of law raised in this petition - 


under Article 226 of the Constitution of 
import- 
ance as our answer to the same is not in 
consonance with the. conclusions of a 
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number of Single Bench judgments ` of this 
Court:— 

Whether the bar of limitation created 
by Rule 18 of the East Punjab Holdings 
(Consolidation and Prevention of Frag- 
mentation) Rules, 1949, would also op- 
erate when a petition under S. 42 of the 
East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act, 1948, 
is. filed impugning only the scheme pre- 
pared or confirmed or repartition made 
by any officer under the Act? In other 
words, whether Rule 18 would apply to 
the facts of a case whether no specific 
order of any of the authorities passed 
under the Act is the subject matter of 
challenge in a petition under Section 42 
of the Act? 


This question being purely a question of 
law, it is but appropriate to reproduce 
the above-noted provisions of law at this 
very stage:— _ 

. (Section) 42. The State Government 
may at any time for the purpose of satis- 
fying itself as to the legality or propriety 
of any order passed, scheme prepared or 
confirmed or repartition made by any 
officer under this Act, call for and 
examine the record of any case pending 
before or disposed of by such officer and 
may pass such order in reference thereto 
as it thinks fit: 


Provided that no order, scheme or re- 
partition shall be varied or reversed with- 
out giving the parties interested notice 
to appear and opportunity to be heard 
except in cases where the State Govern- 
ment is satisfied that the proceedings 
have been vitiated by unlawful considera- 
tion.” 

“(Rule) 18, Limitaiton. for application 
under Section 42.— 

An application under Section 42 shall 
he made within six months of the date 
of the order against which it is filed: 

‘Provided that in competing the period 
of limitation, the time spent in obtaining 
certified copies of the orders and the 
grounds of appeal, if any, filed under 
sub-section (3) or sub-section (4) of Sec- 
tion 21, required to accompany the ap- 
plication shall be excluded. 

Provided further that an application 
may be admitted after the period of 
limitation prescribed therefor if the ap- 
plicant satisfied the authority competent 
to take action under Section 42 that he 
had sufficient cause for not making the 
application within such period.” 


This Rule 18 was undisputably added to: 


the Rules. Vide Punjab Government Noti- 
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fication No. 1426-D (II) 60/1527 dated 
March 18, 1960. The facts giving rise to 
this question are as follows: 


2. Respondent No. 2, Waqf Board, 
owns Killa Nos. 12/6/2, 7/2 and 13/9/1 
and 10/2 in village Singh, District Rupar. 
On August 31, 1977, this respondent filed 
an application under Section 42 of the 
East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act, 1948 
(for short, the Act) for the provision of 
a link passage to the said Kurrah or block 
of land. The Addilional Director, Consol- 
idation of Holdings, Punjab, after giving 
due notice and hearing to the petitioner, 
provided the requisite passage to the 
land of the Waqf Board vide his order 
dated August 2, 1979 (Annexure P-1). It 
is mentioned in paragraph 4 of this order 
that though the petition under Section 42 
of the Act was barred by time and no 
objection in that regard had been taken 
by the respondent (now the petitioner), 
yet the Additional Director felt that as 
the omission in not providing a passage 
to the Kurrah of respondent No. 2 was 
on the part of the consolidation authori- 
ties, it was appropriate for him to con- 
done the delay in the filing of the said 
application for the rectification of that 
omission. It is this order of the Addi- 
tional Director which is impugned pri- 
marily on the ground that neither the 
petitioner before the Additional Director 
had made out a case for the condonation 
of the delay nor was the said officer justi- 
fied in condoning the same in the light of 
the provisions of Rule 18 referred to 
above. It is further maintained that since 
the question of limitation relates to the 
very jurisdiction of the Officer passing 
the impugned order,.it can be raised in 
these proceedings even though it had not 
been so raised before the Additional Di- 
rector. In support of this stand of his, the 
learned counsel for the petitioner, while 
arguing the case before me in Single 
Bench, relied upon a Single Bench judg- 
ment of this Court in Maghar Singh v. 
State of Punjab, 1967 Cur LJ 861, where- 
in facts similar to the present case were 
involved. As after hearing the learned 
counsel for the petitioner I was of the 
view that this Rule 18 could not at all be 
attracted to the facts of this case as no 
specific order of any authority passed 
under the Act was under challenge be- 
fore the Additional Director and the Rule 
did not apply where only the preparation 
and confirmation of a scheme or reparti- . 
tion made under the Act is under chal- 
lenge and that view of mine being not in - 
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consonance with the decision in Maghar 
Singh's case (supra), I made a reference 
to my Lord, the Chief Justice to consti- 
tute a larger Bench to consider the cor- 
rectness of that decision and this is how 
the matter has come up before us now. 


3. During the course of arguments to- 
day, the learned counsel for the peti- 
tioner has brought to our notice, besides 
the above noted Maghar Singh’s case, 
some other Single Bench judgments of 
this Court, reported as:— 


1. Sher Singh v. State of Punjab, 1966 
Cur LJ 362; 2.-Chhutmal v., Addl. Direc- 
tor, Consolidation of Holdings, 1966 Cur 
LJ 762, and 3. Sarwan Singh v. Addl. 
Director, Consolidation of Holdings, Pun- 
jab, Jullundur, 1976 Pun LJ 317. 


Wherein a view similar to the one in 
Maghar Singh’s case on facts almost simi- 
lar to the case in hand had been taken. 
In all these cases which related to the 
grant of a path to a petitioner in proceed- 
ings under Section 42 of the Act and 
where no specific order of any authority 
passed under the Act was under chal- 
lenge before the Director, the bar of 
limitation provided for under Rule 18 
was held to be applicable. After going 
through all these judgments we find that 
in none of these cases the pointed atten- 
tion of the learned Judges to the question 
now being considered, was drawn by the 
- counsel for the parties. In these’ cases it 
has either been assumed or conceded 
that Rule 18 applied to the facts of those 
cases. The learned counsel for the peti- 
tioner, however, seeks to: support the 
view expressed in these judgments on 
two grounds:— 


(i) The meaning and scope of the word 
‘order’ as used in Rule 18 would include 
the preparation or confirmation of a 
scheme and the implementation thereof in 
the form of repartition, etec., and 


(ii) By the use of the words ‘at any 
time’ in Section 42, the Legislature did 
not possibly intend to mean that the Gov- 
ernment could interfere in any proceed- 
ings under the Act with impunity at any 
time, may be after decades of the com- 
pletion of the consolidation proceedings. 
Such an interpretation, according to the 
learned counsel would introduce an ele- 
ment of indefiniteness and uncertainty so 
far as the rights of the persons whose 
-lands had been subjected to consolidation 
proceedings are concerned. 


4. To examine the weight and validity 
of the first submission of the learned 
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counsel, I find it necessary to analyse the 
various provisions of the statute to find 
out as to how far the preparation or con- 
firmation of a scheme, implementation of 
the same in the form of repartition and 
the passing of an order by a competent 
authority on the objections raised or the 
appeals filed under the various provisions 
of the statute can be said to be one and 
the same thing. 


5. Under Section 2 (b) of the Act 
‘Consolidation of Holdings’ means the 
amalgamation and the redistribution of 
all or any of the lands in an estate or 
sub-division of an estate so as to reduce 
the number of plots inthe holdings. The 
advent of the consolidation proceedings 
in a village or a revenue estate starts 
with the publication of a notification 
under Section 14 of the Act disclosing 
the intention of the Government to make 
a scheme for the consolidation of hold- 
ings in that estate, for the purposes of 
better cultivation of lands therein. Sub- 
section (2) of Section 14 provides that the 
Consolidation Officer appointed by the 
Government shall obtain in the prescrib- 
ed manner the advice of the landowners 
of the estate or estates concerned and 
prepare a scheme for the consolidation 
of holdings in such an estate or estates 
or a part thereof as the case may be. In 
terms of the next following Sections 15, 
16, 16A, 17 and 18, such a scheme shall 
provide for compensation to be paid to 
the owners who are allotted a holding 
of less market value than that of their 
original holdings, for the distribution of 
land held under occupancy tenures be- 
tween the tenants holding the right of 
occupancy and their landlords, for keep- 
ing certain lands as joint or for amalga- 
mation of the public roads, streets, paths 
and channels etc. and the redistribution of 
the same and for reservation of land for 
common purposes of the village commu- 
nity etc. According to Section 19, the 
draft of such a scheme is to be published 
by the Consolidation Officer in the pre- 
scribed manner. He is also required to hear 
and decide objections if any made by the 
landowners against the proposed scheme. 
It is only after that that he is to submit 
the scheme or the amended scheme as the 
case may be to the Settlement Officer ap- 
pointed under Section 20 of the Act. The 
Settlement Officer is then to confirm the 
scheme after considering the written or 
oral objections, if any, filed by the land- 
owners or the persons whose lands ara 
to be subjected to the process of conso- 
lidation. Sub-section (4) of Section 20 


tw, 


1981 


makes it imperative to publish the con- 
firmed scheme in the prescribed manner. 
Section 36 of the Act authorises the au- 
thority confirming the scheme subject to 
any order of the State Government made 
in that regard to vary or revoke the 
scheme at any time. It is further laid 
down by the said section that any subse- 
quent scheme may be prepared, publish- 
ed and confirmed in accordance with the 
provisions of the Act. 

6-7. It is only after the preparation 
and confirmation of the scheme as pointed 
out above that the process of repartition 
starts, Section 21 of the Act lays down 
that the Consolidation Officer shall after 
obtaining the advice of the landowners 
of the estate carry out the repartition in 
accordance with the scheme of consolida- 
tion of holdings confirmed under Sec. 20 
and the boundaries of the holdings as 
demarcated shall be shown on the Shajra 
which shall be published in the manner 
prescribed in the estates concerned. 
Rule 7 of the Rules lays down as to what 
record and in what manner in relation to 
the repartition has to be prepared. 

8. It is again after the repartition pro- 
ceedings carried out by the Consolidation 
Officer that a person aggrieved by the 
said repartition may under sub-section (2) 
of Section 21 file written objections 
within fifteen days of the publication be- 
fore the Consolidation Officer who shall 
after hearing the objector pass such order 
as he considers proper. The person ag- 
grieved by the order under sub-sec. (2) 
of Section 21 is entitled to file an appeal 
before the Settlement Officer and an- 
other appeal before the Assistant Direc- 
tor under the provisions of sub-sections 
(3) and (4) of the said section, within a 
specified period of time. These appellate 
authorities, however, have been given 
the power to entertain the appeal after 
the expiry of the period of limitation if 
they are satisfied that the appellant was 


prevented by any sufficient cause from 
filing the appeal in time. 
§. From the above analysis of the 


various provisions of the Act it is thus 
apparent that the preparation and con- 
firmation of the scheme, repartition of 
holdings in accordance with the said 
scheme or in other words implementation 
of the scheme and the passing of the 
orders on hearing objections and then 
appeals against those orders are three 
different connotations and concepts en- 
visaged by the Act. By no stretch of 
imagination can it be said, as is being 
maintained by the Jearned counsel for 
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the petitioner that the preparation or con- 
firmation of the scheme, the implementa- 
tion thereof or the repartition made and 
the order passed for deciding the objec- 
tions and disposing of the appeals would 
mean one and the same thing. Otherwise 
also J fee] that these very provisions of 
law, that is, Section 42 of the Act and 
Rule 18 of the Rules indicate and main- 
tain this distinction, As has been pointed 
out earlier, Rule 18 was introduced _-for 
the first time on March 18, 1969:-On that 
date the words ‘scheme’ prepared or con- 
firmed or repartition made under this 
Act’ did not occur in Section 42 of the 
Act. At that time the section only talked 
of any order, The words ‘any order pass- 
ed, scheme prepared or confirmed or re- 
partition made by any officer under this 
Act’ were substituted for the words ‘any 
order passed by any officer under this 
Act’ by Punjab Act No. 27 of 1960 with 
retrospective effect and this Act received 
the assent of the President of India on 
July 9, 1960. The reason for passing Act 
No. 27 of 1960 is stated in the following 
words in the Statement of Objects and 
Reasons appended to the bill:— 


‘Rule 16 (ii) of the Rules framed under 
the Act provides for reservation of land 
for the benefit of the village community. 
This Bill intends to give legal cover to 


this rule and also to empower the auth- 
orities taking action under Section 42 to 


revise or rescind a scheme prepared or 


confirmed or repartition made by any 
officer under the Act. It also intends to 


give powers to the recovery of cost of 
consolidation from the lessees of long 
term lease of land and from the tenants 
of surplus areas.” (Published in Punjab 
Gazette (Extra.) dated February 16, 1960). 
(Emphasis added). 


Thus it is apparent that on the date, that 
is, March 18, 1960, Rule 18 was introduc- 
ed, a petition under Section 42 could only 
be made to the State Government or its 
delegates against an order passed by any 
officer under the Act. As is indicated by 
the above noted Statement of Objects and 
Reasons which led to the amendment in 
Section 42, it was to empower the auth- 
oriHties taking action under Section 42 to 
revise or rescind the scheme prepared or 
confirmed or repartition made by any offi- 
cer under the Act. Had the use of the 
word ‘order’ in Rule 18 included within 
its ambit the scheme prepared or con- 
firmed or repartition made, as is being 
maintained by the learned counsel for 
the petitioner, then there was no neces- 
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sity to amend at all Section 42 of the Act. 
Conversely as the preparation or con- 
firmation of a scheme and repartition 
carried out in accordance therewith does 
not amount to an order passed by an offi- 
cer under the Act — the view I am 
inclined to take — the State Government 
did not intend to create the bar of limi- 
tation where the challenge under Sec- 
_tion 42 was not to an ‘order’ passed by 
any~authority under the Act. There can 
only be two-~possibilities. The State Gov- 
ernment either did not deliberately create 
the bar of limitation so far as it related 
to the impugning of preparation or con- 
firmation of a scheme of 
effected in pursuance thereof under Sec- 
tion 42 of the Act or it omitted to do so. 
Whatever may be the reason the Rule as 
it stands at the moment does not come 
into play when a petitioner challenges 
either the scheme of consolidation includ- 
ing its preparation or confirmation or re- 
partition made in pursuance thereof. 

10. Further, Rule 17 of the Rules 
which deals with the form of the appli- 
cation to be filed under Section 42 of the 
Act makes it abundantly clear that the 
bar of limitation has been created only 
in the. context where a party impugns 
a specific order passed by any of the 
authorities under Section 21, sub-sections 
(3) and (4) of the Act. It is for this reason 
alone that in computing the period of six 
months, the time spent in obtaining the 
certified copies of the order passed under 
Section 21 is to be excluded. This is what 
_has been provided for by the proviso to 
Rule 18 itself, 


11. It is not for the first time that this 
distinction between a scheme, repartition 
_ and an order passed under the Act is 

noticed. Earlier also in L. P. A. No. 163 
of 1957 (Charan Singh v. Arbail Singh) 
decided on July 22, 1959 and in Civil Writ 
No. 33 of 1959 (Makhan Lal v. Punjab 


State) decided on October 8, 1959, this 
‘aspect of the matter was noticed and 
pointed out. Those cases, of course, re- 


lated to the interpretation of Section 42 
as it stood prior to its amendment through 
Punjab Act No. 27 of 1960. In the earlier 
case, when an argument was raised on 
behalf of the respondent to the effect 
that repartition to which objections were 
‘invited by the Consolidation Officer under 
the provisions of Section 21, be deemed 
to be an order from which -a revision was 
competent under Section 42 of the Act, 
the learned Judges of the Division Bench 
‘after analysing the latter section as it 
stood then, held:— 
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“This section empowers the State Gov- 
ernment to examine the legality or pro- 
priety (a). of any order; (b) passed by an 
officer under the Act and (c) in a case 
pending before or disposed of by such 
Officer......... One of the orders which the 
Legislature appears to have contemplat- 
ed is an order passed on an objection 
raised by a person aggrieved by the par- 
tition under the provisions of sub-section 
(2) of Section 21. It is manifest that. the 
order in respect of which the present 
order under Section 42 was passed, was 
not an order passed under the provisions 
of sub-section (2) of Section 21. Indeed, 
Mr. Chawla was unable to indicate to 
us that any case was pending. before or 
disposed of by any Consolidation Officer 
against which the revision could lie. He 
contended vaguely that the entire 
consolidation proceedings was one case 
and that it is open to Government in 
exercise of the revisional powers con- 
ferred upon it to revise any portion of 
the whole scheme. The Legislature could 
never have contemplated that the scheme 
as a whole should be capable of being 
revised under the provisions of Sec. 42. 
It contemplated merely that it should be 
open to Government to revise any indi- 
vidual order which may be passed by 
any officer under the provisions of this 
Act. As there was no order which could 
have been revised in the present case, it 
seems to me that the Director exceeded 
the powers which have been conferred 
upon him under Section 42 of the sta- 
tute.” i 


In Makhan Lal’s case (supra) where also * 


a similar argument was raised in support 
of the impugned order of the Director 
of Consolidation, the matter was more 
elaborately examined and elucidated by 
Mehar Singh, J. (as his Lordship then 
was) in the following words:— 


-“Now, after repartition the only order 
that is ever made and can ever be made 
is on an objection by somebody to the 
repartition, Repartition itself has not been 
described as an order in the Act and it 
cannot be considered an order for the 
purposes of Section 42 of the Act. If it 
was itself an order under the Act, then 
there was no necessity for providing ob- 
jections to that order and decision of 
those objections by the very Consolida- 
tion Officer who has carried out the re- 
partition. Objections are to the actual 
Shape of repartition, which is not an 
order, and it is only when those objec- 
tions are disposed of that the Consolida- 
tion Officer makes an order. As pointed 
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out if repartition is itself to be: consider- 
ed an order, the provision. with regard 
to objections against repartition is a pro- 
vision for objections being filed before 
the same authority to an order that . it 
has already made. This is apart from thé: 
consideration that sub-section (1) of Sec- 
tion 21, which concerns repartition, does 
not say that repartition is an order. So 
that in the present case there -was no 
order which respondent No. 2 could re- 
vise under Section 42 of East Punjab Act. 
No. 50 of 1948.” 


It is no doubt true that this single Bench 
judgment was reversed by the L.. P. Av 
Bench in State of Punjab v. Makhan Lal, 
1964 Cur LJ 447, but that was,- as has 
been pointed out in paragraph 4 of the 
judgment, on -account ‘of ‘the coming” into 
force of the Punjab Act No. 27 of 1960 
with retrospective effect thereby confer- 
ring powers on the Government or its 
delegate to alter or vary a scheme or a 
repartition made under the Act. The dis- 
tinction between a scheme prepared or 
confirmed, repartition effected or an order 
passed under the Act was not in any way 
disturbed. ; 


12. Thus-a reading of Section 42 re- 
produced above itself as well as ‘the’ 
Scheme of the Act as analysed above and 
the two judgments of this*Court referred 
to above unmistakably point out that 
the statute makes a clear distinction be- 
tween an‘order passed by an officer under 
the Act and the performance of duties by 
the authorities under the Act in the mat- 
ter of preparation and confirmation of. 
scheme of corisolidation and the reparti- 
tion made in. pursuance thereof. So it 
cannot possibly be held,, as is: maintained 
by the learned counsel: for the petitioner, 
that preparation or confirmation of a 
scheme: and the repartition carried out 
would fall within the scope of ‘order’ as 
used in Rule 18 of the. Rules. The rule as 
it stands at the moment does not- come 
into play when a petitioner challenges. 
either the scheme. of consolidation in- 
cluding its preparation or confirmation. 
or the repartition ` made in pursuance 
thereof. If that: is so—as to my mind it is 

— then the view taken in Maghar Singh’s 
case (1967 Cur LJ 861) (supra) in apply- 
ing Rule 18 to facts almost similar to 
those of the case in hand does not reflect 
the correct position of law. For the ob- 
servation that the’ Additional ‘Director | 
could extend the time-under the proviso 
to Rule 18 only if he had come to the 
conclusion that during the period of de-. 
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fault the petitioner .. was. incapable of 
moving the authority or there were good 
reasons for his not doing so earlier, the 
learned Judge relied upon a Full Bench © 
decision of. this.Court in S. Gurdial Singh 
v.. State of Punjab, (1987) 69 Pun LR. 
689: (AIR 1968 Punj 267). But that was 
a case in which. the-challenge was to ‘a 
specific order passed by the authorities 
under the provisions of Section 21 of the 
Act. In fact in that Full Bench case two 
contentions had been raised— (i) that 
there was in fact no fragmentation in 
existence in the estate concerned and 
consequently there was no need for any 
consolidation and thus the issuance of 
the notification under: Section 14 of the 
Act was unsustainable and (ii) that the 
petition. under Section 42 of the Act hav- 
ing been filed after more than six months. 
of the passing of the impugned order 
dated March 30, 1960,. was -barred by 
time. The -firSt contention of the peti- 
tioners in the case was rejected by the 
Full Bench wae the following observa- 
tions: 


“Coming, as they do to this Court near- 
ly ten years after the notification, which 
‘they are trying:to impugn, and there be- 
ing no merit in the plea raised, for the 
first time,. this Court would. be justified 
in. refusing them any relief under its 
writ jurisdiction under. ‘Article 226 on. 
that ground alone.’?; 

So far as the other contention ied on 
the ground of limitation as prescribed by 
Rule 18 is concerned the Full Bench 
after noticing the’ facts of the case and 
the argument that even though the Direc- 
tor had not enough’ of justification to 
condone the delay in the petition: made 
to him-under-Section 42 of the Act, yet 
he was- not bound by any period of limi- 
tation for interfering suo motu, declined 
to ‘decide the question as. according to 
the learned Judges the petition was to be 
allowed on another ground, that is, the 
impugned order of the Consolidation Offi- 
cer being a ‘consent order could not be 
challenged under Section 42 before the 
Director, This aspect of the case is dis- 
cussed in paragraphs.17 to 19 of the judg- 
ment. Thus it is apparent from this 
decision of the Full Bench that the chal-. 
lenge’ so far as it was levelled against 
the issuance of the, notification under 
Section 14 of the Act, the same was not 
declined on the ground of limitation and 
was rather turned down on the ground. 
of. laches alone. The contention with re- 
ory to on period of limitation x as envis- 
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aged by Rule 18 of the Rules which was 
raised in the context of an order of the 
Subordinate authority dated March 30, 
1960, -was left undecided.: Thus this judg- 
ment of the Full Bench does not in any 
way lend support to the view taken by 
the learned: single Judge in Maghar 
Singh's: case (1967 Cur LJ. 861) (supra). 
Similarly the other. judgments mentioned 


at serial Nos. I’ to 3 above, taking a sim-. 


ilar view on similar facts have also not 
enunciated the correct position of law 
so far as the. applicability of Rule 18 ‘Is 
concerned. We are conscious of the fact 
that besides these pronouncements there 
may be a few other judgments 
reported or unreported 
the distinction as pointed . out 
above in an order passed, scheme 
prepared or confirmed. or repartition 
made in pursuance thereof, has not been 
noticed but that fact.alone does not alter 
the legal position in any manner. 


13. So far ‘as the second: contentor of 
the learned counsel for the petitioner re- 
lating to the interpretation of the words 
‘at any time’ as used in Sec. 42° of the 


Act is concerned, we‘ find that the matter | 


has been conclusively settled against him 
by two decisions of this Court in State of 
Punjab v. Makhan Lal, 1964 Cur LJ 447 
(DB) and Nar Singh’ Mansoor “Singh” v. 
State, AIR 1967 Punj 111 (FB). This is 
what has been held by the Full ` Bench 
in this regard:— 


“The scheme of the Act fucnishes no 


indication whatever which would justify. 


putting a limitation on. this unambiguous 
expression., This phrase, occurs in a revi- 
sional provision and, in my opinion, two 
decisions of the-Supreme Court place the 
matter beyond any: doubt so far as. Sec- 
tion 42 is concerned. Of course, both these 
decisions relate to different statutes. But 
the considerations, which prevailed with 
their Lordships of the Supreme Court 
with regard to the exercise of the revi- 
sional -power without any limitation of 


time, apply with equal force so far as 


S. 42 is concerned......... 


“It will thus appear that no limitation 
has been placed on the exercise of ‘the 
power of revision. Whether that power 
has been conferred by a statute ‘which 


is not of a temporary duration or by a, 


statute which is of a temporary duration, 

the power of revision can -be exercised 

by the appropriate authority without 

limitation as to time, But it is axiomatic 

to say that the power cannot. be exercis- 

ed for an ulterior purpose or arbitrarily 
£ 


wherein. 
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and if it is so exercised, the exercise. of 
the same can be struck down by a Court 
in appropriate’ proceedings. I am, there- 
fore, clearly of the view that neither the 
scheme of the Act nor the scheme of the 
revisional provision supports the conten- 
tion of the learned counsel for the peti- 
fioners that some time limit should be 
placed on the exercise of the revisione] 
power. conferred on the State. Govern 

ment by S. 42 of the Act.” 

For reaching the above noted conclusion, 
the Full Bench relied on two Supreme 
Court. judgments in- Laxman Purshottam 


` Pimputkar v. State of Bombay, AIR 1964 
SC 436 and Purshotam Lal Dhawan v. — 


Diwan Chaman Lal, AIR 1961 SC 1371, 
wherein a similar phrase. “at .any time” 
in the context of the revisional jurisdic-. 
tion of the authorities concerned came up 
for consideration. We respectfully follow 
this enunciation .of law. At the same time 
we would like to mention that the power 
vested in the State Government.. or its 
delegates to look into the legality or pro- 
priety of any scheme prepared or con- 
firmed -or repartition made : under the 
Act, at any time, is not intended to be 
exercised ` arbitrarily. Though  discre- 
tionary, yet being judicial power, it has 
to. be exercised reasonably, . Whether in 
a particular. -ease the petition or the re- 
vision should be entertained at.a belated 
stage, would, however, depend:;, on, the 
facts and circumstances of each case. 


‘14. Having ‘considered the. legal as- 
pect of the matter as discussed above now 
we proceed © to examine the applicability 
of the same to the ‘facts of the case in 
hand. Respondent No. 2 admittedly had 
not impugned any specific order . before 
the Additional ` Director and had ~ only 
made a grouse of the non-providing of a 
link passage to his Kurrah or‘block at 
the time of the repartition in ‘pursuance 
of the scheme prepared for the consolida- 
tion of holdings in the village. The scheme 


undisputedly envisages the providing of — 


a passage to the Kurrah of every land- 
owner. In other words, the respondent 
only pointed out to the Director the non- 
performance of duties by the consolida- 
tion staff in accordance with the provi- 
sions of the Act and the scheme prepared 
thereunder, Its'case further as stated in 
the return filed to the present’ petition is 
that prior to the time of its making the 
application before the Additional Director 
on August 31, 1977, the petitioner had 
never objected to the use of the passage 
through his land to reach the Kurrah of 
the respondent. It was always believed 
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that the said passage had: been provided . 
for by the consolidation authorities in 
their records. Only when it was revealed ‘ 
to the Board through its tenants that no 
such passage had: been provided for to: its 
Kurrah then it made an application under 
Section 42 of the Act to the Director. It 
was in this context, as.has been pointed 
out earlier, that the Director in his im- 
pugned order Annexure P-1 observed 
that the omission on the part of the con- 
solidation staff deserved to be rectifled. 
Though he passed the impugned order 
after condoning the delay in the filing of 


the- petition ‘before him, yet as has been. 


held above no such period ‘of limitation 
was applicable to the petition before him. 
Anyhow, the fact remains that keeping in 
view the facts and circumstances of the 
case, the Director found enough of justi- 
fication to interfere or pass the impugned 
order even at that belated stage. This 
exercise of power on his part does not in 
. any manner appear to be 
uncalled for. 


15. Towards the ena. Caduoners 
learned counsel sought to argue that an 
alternative path could be provided to re- 
spondent No. 2, but we decline to go 
into the same as it.is. patent that, in 
exercise of jurisdiction under Article 226 
of the Constitution of India, this. Court 
is not to sit as a Court of appeal. The 
order of the Director not being without 
jurisdiction or in violation of any-:provi- 
sion of law, deserves to be sustained. 


' 16. In the light of the’. discussion 
above, we do not find any merit in this 
petition and“ dismiss the’ same but with 
no order as to costs. 


S.S. » SANDHAWALIA, C. J.:— T agree. 
Petition dired, 
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SURINDER SINGH, J. K 
Daljit Kumar and another; Petitioners 

v. Popal Dass, Respondent.. 
Civil Revn. - No. 1527 vot ae 

8-11-1980." 

Punjab Registration of Monėy ` Len- 


ders Act (3 of 1938), Section 3 — Suit 
by a money-lender for recovery of loan 


under a promissory note — Non-produc- 


*Against order of Balwant Singh Teji, 
Addl. Dist: J. Sangrur, D/-’: 25-7- 1973; 
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tion .of certificate. of registration — Suit 
has to be dismissed — Provisions of the 
section are mandalo. (1971) 73. Punj 
LR 628, Foll. (Para 3) 
Cases Referred : “Chronological ‘Paras 
(1971) 73 Punj LR 628° . 8 
: „Amarjit Markan, for Petitioners. 


” JUDGMENT :— Popal Dass respon- 
dent filed a suit for the - recovery . of 
Rs. 570/- against .the petitioners on the 
basis of a Pronote. The trial Court 
granted a decree for Rs. 500/- in fav- 
our of the respondent being the princi- 
pal amount, but declined the claim for 
interest and costs in view of the fact 
that the respondent who was admittedly 
a money lender had not sent. any ac- 
counts to the petitioners before filing 
the suit. The appellate Court, ie. the 
Additional District Judge, Sanprur, 
affirmed the decree of the trial Court. 
The present Revision Petition has, there- 
fore, been filed by the petitioners to 
challenge the decree passed in the suit. 
= 2. The respondent has not chosen to 
appear in spite of service, nor is he re- 
presented by any counsel in fact, ac- 
cording to the report of: the process- 
serving agency, ‘he refused ‘to accept 
the ` summons. He is, therefore, presum- 
ed ‘to have been-served. The Revision 
Petition’ has been heard ex parte. 

3. The sole point which - has -been 
urged by the learned. counsel for the 
petitioners is  that';. the: respondent 
having !been admitted to.be a money 
lender, he. had a:statutory: duty’ under 
Section 3 of the Punjab Registration of 
Money Lenders Act, 1938 to produce the 
certificate. of registration. granted . under 
the Act. which he-never did. .A con- 
sequence. of this default is. that his suit 
has: to be dismissed .as prescribed under 
Section 3 of the Act. This `. mandatory 
provision of law appears: to have been 
ignored by both the Courts below. If 
any ‘authority’ is required. on the point, 
the same is contained’ in Kapur Singh v 


Firm Bhagwan Das Sat Pal, 0971) 73 
Punj LR 628. | 
4, The result is thai this Revision 


‘Petition succeeds and the judgment and 
decree passed by. the Courts below 
against the petitioners are set aside. 
‘There shall, however, be no order as 
to costs, . 

Revision: allowed. 
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l J. V- GUPTA, J. 
Rajinder Parkäsh, Appellant v. Smit. 
Roshni Devi, Respondent. 
F.A.O. No. 45-M of 1980, D/- 4-11- 
1980.* 


Hindu Marriage Act (25 of 1955), S. 25 
— Divorce on ground of desertion on part 
of wife — Wife is not disentitled from 
claiming permanent alimony and main- 
tenance. 


The reference in sub-section (1) of Sec- 
tion 25 to the conduct of the parties is 
to be read with the provisions of sub-sec- 
tion (3) thereof Accordingly, no party 
will be entitled to the maintenance keep- 
ing in view their conduct, if either of 
them has remarried or, if the party 
Claiming the maintenance is wife, has not 
remained chaste. But, it cannot be said 
that simply because the divorce was 
granted on the basis of desertion on the 
part of the wife, it is itself sufficient to 
deprive her of the maintenance under 
Section 25. In this respect, reference to 
S. 125 of the Code of Criminal Procedure 
may be relevant, Therein, wife includes 
a woman who has been divorced by, or 
has obtained divorce from her husband 
and has not remarried. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1970 Punj 515: 72 Pun LR 291 5 
H. S. Brar, for Appellant. 


JUDGMENT:— This appeal arises out 
of an application under Section 25 of the 
Hindu Marriage Act, filed on behalf of 
the: wife-respondent, for permanent ali- 
mony and maintenance. 

2. The facts, briefly stated, are that 
Rajinder Parkash appellant and Roshni 
Devi respondent were married in May, 
1976, according to the Hindu rites. On 
the application moved by Rajinder Par- 
kash, a decree of divorce dissolving the 
marriage between the parties was grant- 
ed on 29th of August, 1979..The divorce 
‘was granted on the ground of desertion. 
The application under Section 25 of the 
Hindu Marriage Act, 1955 (hereinafter 
referred to as the Act) was filed on 19th 
of May, 1979 on the ground that she does 
not own any movable or immovable pro- 
perty and has no independent source of 
income. She further alleged that Rajin- 
der Parkash owns about 10 Killas of land 


and is getting a salary of Rs. 400 per 


“*From order of S. B. Ahuja, Addl. Dist. 
Judge, Rohtak, D/- 24-11-1979. 
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adultery, or if, without any 


A.L R. 


month and is also receiving: income of. 
_ about Rs. 500 per: month from the -agri- 
cultural land. Thus she claimed: that she 


may be allowed a sum of Rs. 200 as per- 
manent alimony. The petition was resist- 
ed by Rajinder Parkash appellant, It was 
told by him that Shrimati Roshnj owns 
land and-has income from the land which 
is sufficient for her needs. He - mentioned 


that he-is getting a salary of Rs. 300 per - 


mensem and he has to support his aged 
parents and a sister. 


3. On the pleadings of the parties, the 
following issues were framed:— 

1. To what amount of maintenance the 
petitioner is entitled to in proceedings 
under Section 25 of the Hindu Marriage 
Act? 


2. Relief. 

4. After discussing the whole evidence, 
the trial Court came to the conclusion 
that a sum of Rs. 85 per month would be 
just amount which can be fixed towards 
maintenance of the wife. Feeling aggriev- 
ed, against this, the husband has come 
up in appeal to this Court. 

3. The only point urged on behalf of 
the appellant is: that no maintenance 
could be allowed under ‘Section 25 of 
the Hindu Marriage' Act because .in the 
decree of divorce dissolving the marriage 
between the parties, granted on 29th 
of August, 1979, on the ground of deser- 
tion, it was held that it was the wife 
who deserted the husband for a continu- 
ous period of more than 2 years. Under 
these. circumstances, it was contended 
that the. respondent-wife 
lowed to take benefit of her own fault. 
Moreover, according to the learned coun- 
sel, the Court, while granting permanent 
alimony and maintenance under Sec. 25 
of the Hindu Marriage Act, will take in- 
to consideration the conduct of the par- 
ties and other circumstances of the case 
which may seem to the Court to be just. 


According to the learned counsel, this 
fact has not been considered by the 
learned Additional District Judge and, 
in view of the conduct of the wife, she 


is not entitled to any maintenance. In 
support of his contention, he also refer- 
red to the provisions of sub-section (4) 
of Section 125 of the. Code of Criminal 
Procedure, 1973, wherein it ‘has been pro- 


vided that no wife shall be entitled to . 


receive an allowance from her husband 
under this section if she is living in 
sufficient 
reason, she refuses to live with her hus- 
band, or if.they are living separately by 


i mutual consent.. He cited Baldev Raj vV. 


cannot be al-- 


af) 


1981 


Pushpa Rani, 1970-72 Pun LR 291: (AIR 
1970 Punj 515) a support of this. conten- 
tion. 


- 6. I have: heard the learned counsel 
for the appellant at a great length but I 
do not find any: force in his contentions. 
Section 25 of the Hindu “Marriage Act 
reads as under:— — 


' “() Any court exercising “Jurisdiction 
under this Act may, at the time of pass- 
ing any decree or at any time subsequent 
thereto, on application made to it for 
the purpose by either the wife or the 
husband, as the case may be, order that 
the respondent shall pay to the applicant 
for her or his maintenance and support 
such gross sum or such monthly or 
periodical sum for a term not exceeding 
the life of the applicant as, having regard 
‘to the respondent’s own income and other 
property of the applicant, the conduct of 
the parties and other circumstances of 
the case it may seem to the court to be 
just, and any such payment may be se- 
cured, if necessary, by a charge on the 
immoveable property of the respondent. 


(2) If the court is satisfied that there 
is a change in the circumstance of either 
party at any time after it has made an 
order under sub-section (1), it may, at 
the instance of either party, vary, modify 
or rescind any such order in such man- 
ner as the court may deem just, 

(3) If the court is satisfied that the 


party in whose favour an order has been 
made under this section has remarried 


or, if such party- is the wife, that she has — 


Tnot remained chaste, or, if such party 
is the husband, that he has had sexual 
intercourse with any woman  outsidé 
wedlock, it may at the instance of the 
other party vary, modify or rescind any 
such order in such manner as the court 
may deem just. ` 

The provisions of sub-section (3) of Sec- 
tion 25 of the Hindu Marriage Act indi- 
cates the reason on the basis of which 
an order passed under this section for 
allowing permanent alimony and main- 
tenance could be varied or modified or 
even rescinded. The reference in sub- 
section (1) of Section 25 of the Hindu 
Marriage Act to the conduct of the par- 
ties is to be read with- the provisions of 
sub-section (3) thereof. No party will be 
Yentitled to the maintenance. keeping — in. 
view their conduct, if either of them has 
remarried or, if the party claiming the 
maintenance is wife, has not remained 
chaste. Therefore, it cannot be said that 
simply because’ the divorce was granted 
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on the basis ‘of desertion: on the part o 
the wife, it is itself sufficient to deprive 
her of the miaintenance.under Section 25 
of the Hindu Marriage Act. In this res- 
pect, reference to Section 125 . ‘the 
Code of Criminal Procedure may be 
relevant, Therein, wife includes a woman 
who has been divorced by, or has obtain- 
ed divorce from her husband and has not 
remarried, Such woman is entitled to an 
order of maintenance. even under Sec- 
tion 125 of the Code of Criminal Proce- 
dure provided all other 


the divorce was granted on account of the 
desertion on the part of the wife, she has 
disentitled herself to the maintenance 
under Section 25 of the. Hindu “Marriage 
Act. In the present case, no other evi- 
dence as to prove the conduct of the wife- 
respondent after the grant of decree of 
divorce has been brought on the record 
and, under the circumstance, it has been 
rightly held by the Additional District 
Judge that’she is entitled to the mainten- 
ance ‘of Rs. 85 per month as permanent 
alimony., Consequently, this appeal fails 
and is dismissed with no order as to costs. 

Appeal dismissed. 
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AIR 1981 PUNJAB AND. HARYANA 213 
FULL BENCH 


S. S. SANDHAWALIA, C. J., P. C. JAIN 
AND J. M. TANDON, JJ.* 

‘M/s. Indo Swiss Time Limited, Dunda- 
hera, Petitioner v. Umrao and others, Re- 
spondents. 

Civil Revn. No. 388 of 1980, D/- 23-2- 
1981.* 

: (A) Precedents — Supreme Court deci- 
sions — Direct conflict between two ‘deci- 
sions of co-equal Benches and -cannot 
possibly be reconciled — Courts to follow 
the judgment which appears to them to 
state the law accurately — Mere inci- 


*(In this case, the Judges of the Full 
Bench differ in their views. The major- 
ity view is taken by Prem Chand Jain 

` and J. M. Tandon, JJ. and the minority 
by S. S. Sandhawalia, C. J. The judg- 
ments in the case are printed in the 
order in which they are re in the 
certified .copy.—Ed.) 





“Decided by Full Bench on Order of’ 


Reference made by P. C. J ain, J., D/- 
30-5-1980. 


DY/DY/B764/81/LGC 


P. & H. 213 | 


“4 F.& H 


dence: of. time whether the judgments of 

ce-equial Benches are earlier or Ester iS a 

considexatiom whieh ix karkiy refevant. 

-v @aram 23, 38; 38) 

(B) Bandi Acquistion. Act (h of 189i} 

Ss. 50) (2), 18 (i) 3 (b) amd 53 — ‘Person 
interested’, who i 


as party im a reference under S. is under 
ponwisions af @. I. RB. 1h. CPC. ARR: 1580 
SC HIS. Not Folik (Cixi F. C, ~- (1908), 
OL L. Re Mp. 

Per Mæjority— 6 — S Sandhawala, 
C. J: emtra)r— 

Arn application under O-I„, R. 10 of the 
Crni E C, for being impleaded as a party 
_ by the Company for whose benefit the 
Ten? is: acquired is. not Legally mafntain- 
able. The Company is not an interested 
persor so as to give it a right fa become. 
€ party ta the proceedings in reference 
before the District Judge. The only right 
given. to a. Comparry under S. 50 (2) is’fo 
appear and’ aduce evidence for fhe pur- 
pu of determination of fie amount of 
compensation. and for the exercise. of that 
ruht, it, iz mot necessary nor is there any 
provision nr the Act which may entifle 
the company to ask for Being impleaded 
as g under the provisions of O. 1, 
R. 10, C.P.C. (1978)  SCWR 183, Foll; AIR 
1:2980; Toh Wit, Net. Foll. (Case law din 
cussed}, (Para 42) 

Per & &, Sandhawalia, C. Ia— - 

A refenence to the plasin: provision of 
8.. 52 would indicate that se far as pro- 

;. Befbre the aequisitřon court are 

the Civil P. C would he at- 

tracted subject to the bar of any’ patent 
iru with tire provisions of the 
Act itself. There is no conflict or incom- 
sistency between OF 1, R. IG) Civil P.-C, 
amd Si 50 (O of the Act It is aw elemen- 


tary rule of iom that’ different 
provisions of lew: where ‘made 
applicable Have tæ- pe harmoni 


meaning, must be given fe every word of 
the: statute. Sa construing the two provi- 

sions together, it appears that: O. L, R..10 
of the Civil P. C, which would he attract- 
ed: By vintue of S.. 53: of the Act, is in. no 
way barred! ar excluded by S. 50 (2) of 
the Act. A Company for whose very 
Benefit the fand is acquired: and who is 
obliged. ta, discharge: substantially if . not 
wholly the burdem of the payment off its 
campensatian, would be chwiousliy a per- 
son interested within the meaning aå the 
definition and the use of the phrase in 
the Act, . ‘(Para 8) 


India Swiss Time Ltd. v. Umrao (FB) et 


A.L R. 
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AIR 1976 SC 2433: 1876 Lab IC 1551. 29 
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AIR. 1971 Bom 341 9, 10 
(1970) 1 SC WR 183 20, 21, 22, 28, 

a a 37, 38, 4l, 42 
AIR. 1970 Guj 8i - 37 
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AIR 1968 SC 366: (1968) 1 SCÉ 362 ‘Ii 
AIR. 1967 Ori a 19 
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(1944) KB 718: Tas 2 All ER 293: 171 
LT H3, Young v. SBO Aeroplane Co, 
24 


AFR 1939 Cal o6? Da _ 19 
AFR 1936 Lah 564 ee 37 
(1883) 24 Ch -D'633: 49 LT 162: 62 LJ Ch 
. 796, Milles w. Jarvis : 6 + 24 
(1877) 5 Ch-D 185: 36 LT 287: 25 WR 
45% Hampton v. Holman. : 24 


(12:3) 36 ER 822: 4 Russ 31%, Hayes v. 
Hayes 24} 


BE. L. Sarin, Sr. ‘Advocate “with M/s. 
M L. Sarion and R..L. Sarin, for Peti- 
ticner,; M.S. Liberhan, for Respondents. 


S S ‘SANDHAWALIA, . C. Ja— Whe- 
ther a company for whose benefit land 
is. Tepes under the provisions of the 

Land Acquisition . Act, 1894 can be im- 
pleaded as a party in the Court of the 
District Judge in a reference preferred 
under Seefion 18 ‘of the Act aforesaid is 
the meaningful issue which has’ necessi- 
tated this reference to the Full Bench. . 


- & Undoubtedly. :there was ‘a - et 


‘divergence of judicial opinion on the 


aforesaid issue. However; it appears -tọ 
me that ai reeent judgment of their Lord-.. 
ships im Himalaya Tiles and Marble (P)? 
Ltd. v. Francis Victor Coutinha; AIR 1980 
SC 12:8, to which a detailed’ reference 
follows hereinafter has now cut the Gor-: 
dar knot cleanly in favour: of the peti- 
E OIRR ' i 


981° 


3. For an issue so pristinely legal, 
the particular facts would ultimately pale 
info insignificance, However, it is apt to 
briefly outime the matrix thereof which 
has given rise to these twelve revision 
pet:tions now before us. Learned coun- 
sel for the parties are agreed that the 
issue being identical, this, judgment 
would govern all of them. 


4. The State of Haryana initiated the 
acquisition proceedings under Ss. 4. and 
6 of the Land Acquisition Act (herein- 
after‘ called the Act) for the public pur- 


pose of setting up a wrist watch manu- . 


facturing factory by the petitioner~com- 
pany of M/s. Indo Swiss Time Ltd, in 
village Dumdahara. A sur of Rs. 100 was 
to be contributed by the State and the 
rest of the compensation money was to 
“be paid by the company, The possession 
of the land was taken and handed over 
to the company after acquisition. Subse- 
quent to the award of the Collector the 
landowners-claimants preferred a refer- 
ence for the enhancenient of the compen- 
sation in the Court of the District Judge, 
Gurgaon. The matter ultimately came up 
before the learned Addl. District Judge, 
Gurgaon, before whom an application was 
preferred by the petitioner-Company 
under Section 52 of the Act “read. with 
O. T, R. 10, Civil P. C., seeking expressly 
to be impieaded as a respondent to de- 
fend the case for the purpose of deter- 
mination of the amount of compensation. 
‘The learned Additional District Judge re- 
jected the prayer of the petitioner-Cam- 
any for being impleaded as a party but 
allowed a limited relief to thèm of ap- 
pearing and adducing evidence. for the 
determination of the compensation 
amount. ' 


ð- Aggrieved iy the area ae. 
the petitioner-Company preferred- these 
civii revisions which came up for hearing 


before my learned. brother P. C. Jain, I; 


who referred the matter for. decision by 
a Jarger Bench. 


6. Now the weighty and " meaningfel 
contention of Mr. M. i. Sarin, learned 
counsel for the | petitioner-Company: is 
thei it is directly and vitally mterested’m 
tne compensation to be awarded ta ‘the 
land-holders and ‘consequently, even if 
Net. a necessary party, it can certainly 

Celaim to be impleaded as a party m the 
proceedings. The stand is that the peti- 
tioner-Company is. piainly a person inter- 
ested under the Land Acquisition Act, 
1294 (hereinafter called ‘the Act}, The 
basic reliance of the: counsel is, first, on 
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o of a “person #riterste im 
% db) of the Att and kater - reference 
tery 2S 18 (1) amd 8. 20 ‘€p) of fhe 


7. Tt appears ‘to 'me-that in examining 
the afuresaid contention, it woui now 
be wasteful to digress into a Jong discus- 
Sion on principle ‘because fhe ‘issue {as thas 
aiready been noficed) seems ‘to be direct- ` 
ty covered ‘by fhe ‘binding ‘prerefent. 
Trerefure, tt would suffice fto mention 
thal the indhusive defhittion of a aaa 
a ee wae ee in 

“the expression "person interested” iin- ' 
cludes all persons claiming an interest im 
compensslinn to be male an account wf 


' fine acquisition af Jand under this Act; 


and a person shall be deemed to he in- 
terested in lamā if he is interested in an 
easement The iland:” 
S. 18 Ü) then expressly canters the might 
to claim a icterence fp the conrt against 
the award af the Caollactor by any parson 
interested, who thas mot «accepted ‘the 
game. S. 2) (b) ther enjoins fhe court to 
serve notice ‘on.all persons interested ‘in 
the abyettioa except those who ‘had ton- 
sented without protest tt ‘receive ‘the 
payment of compensation awarded. 

3. There. appears to ibe now Tittle 
doubt that the definition of ‘the 
interested” th S. 3 (B) of ‘the Act (# de 
serves tighlightting ‘Chat ut ts only an än- 
Ciusive definition), as also ‘the nse of ‘fhe 


‘Phrase ïn 5. 18 (i) and Section 20 of the 


Act, are to ‘be rorstrued, Dre 
fhat is so, on principle, Tt would ‘be plain 
thal a Company for whose very ‘benef. 
the land is acqmmed: and who $ diifigad 
to discharge substantially Wf not wholly 


_ . Ube bomen of the payment of tts em- 


pensation, world be dbvimmky «a person 
Interested woifm ithe meaning of tihe de- 
pa = the ume æf tihe phrase im the 


es Tihe oman. wihefher a Company 
for whose benefit tthe anquisitiom pooredd- 
mge: had bam imethelutied, was a persim im 
terested im fhe mroveedimgs btt ensuei 
fram sdh amyuistiinn—srose dimedily ffor 
decisiom befar ther JLendiships im Mime- 
laya Tikes amd Niariles (P.) Ltd. case ATR 
1280 SC 1198 @oprs). Therm the agpd- 
lent-Campany bed moved the Govern 
ment tar angwiimg .adidificnel kyä ter 
the punpa af its exisiing ffartany ard 
aoeningly muiiiratiomn under S, 4 ‘a 
6 «if the Aci were daily isad and (ihe 
precsetimnegs eukmimdied im an asm 
under & 12 of the Act. Tins agepmisition 
wet ehallenged by same of the Imi 


216 P. & H. 


owners by way of a writ pelition on the 
ground that the land was not acquired 
for any public purpose as contemplated 
by S. 4 of the Act and that the Govern- 
ment was not competent to acquire the 
Seme for the purposes . of a Company 
which could not be said to be a public 
purpose. In this writ petition, the appel- 
lant-Company was impeladed as a party 
though expressly no relief was claimed 
against it. The learned single Judge be- 
fore whom the matter came initially 
quashed the acquisition proceedings. The 
appellant-Company then preferred a 
Letters Palent Appeal. Therein an objec- 
tion was taken on behalf of the respon- 
dents that the appellant-Company had 
no locus salindi to maintain such an ap- 
peal The primary objection was upheld 
by the Letters Patent Bench in Hima- 
layan Tiles and Marbles (Pvt.) Ltd. v. 
Frances V. Coutinho, AIR 1971 Bom 341, 
primarily on the ground.that the appel- 
lant-Company, as such, was not a ‘person 
interested’ within the meaning of S. 18 
(1) of the Act. Aggrieved thereby the 
Company appealed to the Supreme Court. 


10. Now a reference to the judgment 
to the Himalayan Tiles and Marbles (P.) 
Ltd. case (AIR 1980 SC 1118) (supra) 
would make it plain that the twin ques- 
tion that arose before their Lordships was 
whether a company, for whose benefit 
the acquisition proceedings 
taken, is a person interested, and second- 
ly, whether it had a right to prefer an 
appeal to a higher forum against an order 
adverse to its interests. Both these ques- 
tions were unreservedly decided in favour 
of the appellant-Company with the fol- 
_ lowing observations:— (At p. 1120) 


“It seems to us that the definition of 
‘a person interested’ given in S. 18 is an 
inclusive definition and must be liberally 
construed so as to embrace all persons 
who may be directly or indirectly inter- 
ested either in the title to the land or in 
the quantum of compensation, In the 
iInsiant case, it is not disputed that the 
lands were actually acquired for the 
purpose of the company and once the 
land. vested in the Government, after ac- 
qu'sition, it stood transferred to the 
company under the agreement entered 
into between the company and the Gov- 
ernment, Thus it cannot be said “that the 
company had no claim or title to the land 
at all, Secondly, since under the agree- 
ment the company had to pay the com- 
` pensation, it was most certainly interest- 
ed in seeing that a proper quantum of 
compensation was fixed so that the com- 
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had been 
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` pany may not have to pay a very heavy 


amount of money, For this purpose, the 
company could undoubtedly appear and 


adduce evidence onthe question of thes 


quantum of compensation.” 

And again; 

letai How can it be said that a person for 
whose benefit the land is acquired and 
who is to pay the compensation is not a 
person interested even though its stake 
may be extremely vital? For instance, 
the land acquisition proceedings may be 
held. to be invalid and thus a person con- 
cerned is completely deprived of the 
benefit which is pruposed to be given to 
him. Similarly, if such a person is not 
heard by the Collector or a court, he may 
have to pay a very heavy compensation 
which, in case he 1s allowed to appear 
before a court, he could have satisfied it 


that the compensation was far too heavy 


having regard to the nature and extent 
of the land. We are, therefore, unable to 


agree with the view taken by the Orissa 


Eigh Court or even by the Calcutta High 
Court that a company, local authority or 
a person for whose benefit the land is 
acquired is not an interested person. We 
are satisfied that such a person is vitally 
interested both in the title to the property 
as also in the compensation to be paid 
therefor because both these factors con- 
cerr: its future course of action and if 
decided against him seriously prejudice 
his rights. Moreover, in view of the deci- 
sion of this Court referred to above, we 
held that the appeilant was undoubtedly 


_& person interested as contemplated by 
High Court,> 


5.18 (1) of the Act. The 
therefore, committed an error in throw- 
ing out the appeal of the appellant on 
the ground that it had no locus to file 
an appeal before the Bench.” 

It would be manifest from the aforesaid 
enunciation of the law that it must now 
be held that a Company for whose bene- 
fit the. land is acquired, is both a ‘person 
interested’ ın the acquisition proceedings 
und is further entitled to maintain an 
appeal in its own right. 


11. Now once it is‘ held as it inevitably 
must be in the present case that the peti- 
tioner-Company is a ‘person interested’ 
ther it would inevitably follow that it 
can claim to be impleaded as a party. 


`w 


There is no gainsaying with the eie- 


mentary proposition-that a party who is” 
interested directly and vitally in a litiga- ~ 


tion is a proper party to the same. Apart 
from principle, on this point 
maiter is' covered by binding precedent 
and therefore, calls for no elaboration. In 


also the - 


‘1981 ‘Indo Swiss Time 
Sunder Lal v. Paramsukhdas, (1968) 1. 
SCR 362: (AIR 1968 SC 366), a similar. 


question arose and was uncuuivoenny = 
termined as follows:— 


‘Tt seems to us that Panmah was 
clearly a person interested in the objec- 
tions which were pending before ~ 
Court in the references made to it and 
that he was also a person whose interest 
would be affected by the ‘objections, with- 


in 5, 21. He was accordingly entitled to 


be made a party......... 


12. 
and on authority that the petitioner-Com- 
pany’ being vitally interested would be 
entitled to be impleaded as a party, all 
that remains for 
ther there is any express statutory bar 
in the Act against it being so impleaded. 
On this question, the submission of Mr. 


M. L. Sarin is twofold, It is first pointed: 


out that Section 53.of the Act makes the 
Civil P. C. applicable to all proceedings 
before the Court, save in so far as they 
may be inconsistent with anything con- 


tained in the Act.’ Proceeding on: that 


premises Mr. Sarin submits that this 
would at once bring into play the provi- 
sions of O. 1, R., 10 ofthe Civil P. C. and 
thereunder the petitioner-Company can 
claim to be impleaded as a party. Second- 
ly, the submission was ‘that there is no 
conflict or inconsistency betwixt the pro- 


visions of O. 1, R. 10 of the Civil P. C.. 


and any provision of the Act. 


13. Herein again the in E 
of Mr. Sarin appears to be plainly meri- 
torious subject of course to the stàtutory 
limitation contained in S. 50 (2) of the 
Act. A reference to the plain ‘provision of 
S. 53 would indicate that -so far as pro- 
ceedings before the acquisition court are 
concerned, the Civi Procedure ` ` Code 
‘would be allracted subject to the bar of 
any patent inconsistency with the’ provi- 


sions of the Act itself. The crux of thé 


matter, therefore, is whether O.'1, R. 10 
of the Civil P. C. which would be made 
plainly applicable by S. 53. of the Act, can 


be excluded on the ground of any con-— 


flict with S. 50 thereof? It is on this later 
provision that basic reliance was placed 
on behalf of the respondent by Mr. M.'S. 
Liberhan who attempted to contend that 
these provisions of the Act were dia- 
metrically ın confhct with those of O. 1, 
R. 10 of the Civil P. C. and would conse- 
quently . exclude its.application and . bar 
the petitioners from Pens impleaded as 
a party. SP . 


the. 


‘Once it is held on larger principle 


examination is—whe-. 
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14. Herein as the argument turns pri- 
marily on the provisions of S. 50 of the- 
Act, it is apt to quote it in extenso:—- _ 

“50. (1) Where the provisions of this 
Act are put-.in force for the purpose of 
acquiring land at the cost of any fund 
controlled or managed by a local auth- 
ority or of any Company, the: charges of 
and incidental to such acquisition: shall 
be defrayed from or by such suna or. 
Company. 

-(2) In any proceedings held peice a 
Collector or Court in such cases the local 
authority or company concerned may 
appear and adduce evidence for the pur- 
pose of determining the amount of. com- 
pensation: 

_ Provided that no such local authority 
or Company shall be entitled to demand 
a reference under Section 18.” — 

Much ado was raised around the provi- 
sums of sub-sec. (2)' quoted above, as also 
the proviso thereto by Mr, M. S. Liber-: 
han for contending that these provisions: 
tar the petitioner-Company from being 
impleaded as a party. I am unable to hold 
so. A close examination of the scheme of 
the Act would: make it manifest that the 
acquisition proceedings:for this purpose 
can be categorized’ into --two distinct 
Stages, After the initial issuance of the 
notification: and the notices ete., the pro=. 
ceedings before the Collector culminating 
in his award under S. 12 of the Act, form 
the first stage. Herein S. 50 (2).of the Act 
eives the right to the Company to appear 
and adduce evidence on. the point. of 
compensation. Plainly the Collector when 
rendering the award isnot a court stricto 
sensu even though it may perhaps be 
hazarded that he would be exercising 
quasi-judicial functions. What has, how- 
ever, to be borne in mind is the fact that 
by virtue. of Section 53 of the Act, the 
Civil P. C. is applicable only to the pro- 
ceedings before the Court and.not to the 
proceedings before the Collector. There- 
fore, no question of the petitioner-Com- 
pany being formally .impleaded as a party 
under .O, 1, R. 10 of the Civil P. C. before 
the Collector can possibly arise. Never- 
theless S. 50 (2) gives the express . right 
of. appearance and adducing evidence to 
the. company. before the Collector even 
though at that stage,.its interest may be 
primarily identical with the Government 
who may have initiated the . acquisition 
proceedings at its instance. Apparently to 
avoid any duplication the proviso to sub- 
sec, (2) bars the making of a reference. 
under S. 18 of the Act by the Company. - 
What, therefore, deserves highlighting is 
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that this proviso would exhaust itself at 
the very -first stage when the proceedings 
before the Collector are -concluded and 
the award is rendered under Ss. 11 and 
12 of the Act. If the matter is not carried 
any further on behalf of the parties, the 
acquisition. proceedings virtually culmi- 
nate. This would nee the first stage 
of the proceedings. 

15. However, if the landowners- 
Claimants (and in the Punjab and Har- 
yana the State as well by virtue of a spe- 
cific amendment) choose to challenge the 
award of the Collector by making refer- 
ences under S. 18 of the Act then the 
second stage of the proceedings begins in 
the Court. Herein now there is no other 
bar imposed by S. 50 of the Act apart 
from the limitation that the appearance 
ana the adducing of the evidence by the 
Company must be directed to the pur- 
pose of determining the amount of com- 
pensation. Once the matter is before the 
acquisition court, the proviso to sub-sec- 
tion (2) ceases to have any relevance and 
. Indeed has exhausted itself. Therefore, 
hereafter now the matter must be con- 
strued in the light of sub-sec. (2) of S. 50 
(de hors its. proviso) and the applicability 
of the Civil P. C. under S. 53 of the Act. 

16. I am unable, therefore, to see any 
conflict or inconsistency between O. 1, 
R. 10, Civil P. C. and S. 50 (2) of the Act. 
It is an elementary rule of construction 
thac different provisions of law when 
made applicable have to be harmonious- 
ly construed and content and meaning 
must be given to every word of the sta- 
tute. ‘So construing the two provisions 
together, it appears to me that O. 1, R. 10 
of the Civil Procedure Code, which would 
be attracted by virtue of S..53 of the Act, 
is -in no way barred or excluded by S. 50 
(2) of the Act. The petitioner-Company, 
which is entitled to be impleaded can 
come in and make its claim under the 
procedural provisions of Order 1, Rule 10 
of the Civil Procedure Code, and as en- 
visaged by sub-sec. (2) of S. 50 of the 
Act the limitation of adducing evidence 
for the purpose of determining the 
amount of compensation only would ap- 
ply to it. Therefore,. harmoniously con- 


struing the two provisions, I would con- ` 


clude that O. 1, R. 10 of the Civil P. C. 
would apply within the confines of Sec 
tion 50 (2) and the petitioner-Company 
is entitled to he umpleaden as a_ party 
thereunder. 


17. Before adverting to precedent, it 
seems only fair to notice an ancillary 
argument advanced by Mr. M. L. Sarin. 
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He submitted with plausibility . that their 
Lordships of the Supreme Court in 
Himalaya Tiles and Marbles (P.) Ltd. 
case (AIR 1980 SC 1118) (supra) have now 
heid in no uncertain terms that a com- 
pany for whose benefit the land is acquir- 
ed, is entitled to maintain an appeal in 
its own right. He submitted that it is 
inherent in the situation that such a eom- 
pany, which is both directly and vitally 
interested in the compensation and also 
has a right of appeal would inevitably 
be entitled to be impleaded as a party 
if it chooses to make such a claim, Coun- 
se] went to the length of contending that 
the right to maintain an appeal inevit- 
ably flows from the fact, that such.a per- 
son was a party to the original proceed- 
ings. It was submitted as a consequence 
that once the dictum of their Lordships 
of the Supreme Court in Himalaya Tiles 
and Marbles (P.) Ltd.. case. (supra) 
the appellant-Company | can maintain an 
appeal in its own right is accepted, then 
it would patently follow in the converse 
as a necessary corollary that the same 
company would have a right to be im- 
pleaded in the original proceedings be- 
fore the Court as well | 


18. Inevitably, one must now turn te 
the case law. It-would appear that with- 
in this Court, there has been little or no 
conflict on the point. The learned single 
Judge in State of-.Haryana v. Umrao 
Kaur, C. M. No. 546/C-I of, 1980°in RE.A 
No. 84 of 1980 decided on May 22, 1980, 
has in no uncertain terms held that a 
company for whose benefit the land is 
acquired is entitled to be impleaded as 
a party. Earlier the same view had been 
expressed in the Hindustan Sanitaryware 
and Industries Ltd., Bahadurgarh v. State 
of Haryana, AIR 1972 Punj & Har 59. 
However, what seems to me in clinching 
the issue is the fact that this judgment 
was not only referred to with approval, 
tut the material part thereof was quot- 
ed in extenso by their Lordships in 
Himalaya Tiles and Marbles (P.) Ltd. ease 
(supra), Therefore, the final seal of ap- 
proval has been directly set on the view 
that a company, for whose benefit land 
has been acquired is entitled to be im- 
Pleaded as a party. 


19. Now because of the binding pre- 
cedent in Himalaya Tiles and Marbles (P.) 
Ltd. case (AIR 1980 SC 1118) (supra), it 
seems wasteful to launch on a survey of 
the case law taking the contrary view or 
to refute the reasoning of individual 
judgments. The best example of the oppo- 
site view is the exhaustive judgment of 


that: a> 
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cultural University. Rajendranagar v. 
Mahmoodunnisa Begum, AIR 1976 Andh 
Pra 134. Without adverting to it in any 
great detail, it would suffice.to mention 
that the very cornerstone of this judg- 
ment. was the twin finding that neither 
the. State nor the Company for whose 
benefit the land was acquired, could be 


deemed as a ‘person interested’ under the 


Act and further that such a company had 
to locus standi to prefer an appedl in its 
own right. Both of those viewpoints: now 
Stand categorically :overruled in Hima- 
laya Tiles and Marbles (P.) Ltd. case 
(supra). Again Mahmoodunnisa Begum’s 
case (supra) expressly dissented from. The 
Hindustan Sanitaryware . and Industries 


Ltd., Bahadurgarh v. State of Haryana, - 


AIR 1972 Punhj & Har 59, which judg- 
ment in turn has now received specific 
and categoric approval of their Lordships 
in Himalaya Tiles snd Marbles (P.) Ltd. 
case (supra), The learned Judges of the 
Full‘ Bench in Mahmoodunnisa Begum’s 
ease (AIR 1976 Andh Pra 134) (supra) 
relied primarily on State v. Amarendra 
Pratap Singh, AIR 1967 Orissa 180 and 
other. judgments following the same. In 
Himalaya Iles and Marbles (P.) Ltd. 
ease (supra) their Lordships have in no 
uncertain terms overruled the. aforesaid 
Amarendra Pratap’s case (supra) as also 
the view in Comilla Electric. Supply Ltd. 
v. East Bengal Bank’ Ltd., Comilla, AIR 
1939 Cal 669. For all these reasons I would 
respectfully dissent from - Andhra. Pra- 
desh Agricultural University, Raj endra- 
nagar v. Mahmoodunnisa’ Begum, AIR 
4976 Andh Pra 134, and other judgments 
taking a similar view. Indeed,’ with res- 
pect, it appears to me that these auth- 
orities can now no longer hold the field 
in view of the clear enunciation of the 
law by the final Court in Himalaya Tiles 
and Marbles (P.) Ltd. case (supra). 


20. 
han, a reference must be- made to Muni- 


cipal Corporation of the City of Ahmeda- 


ae v. Chandulal Shamaldas Patel, (1970) 
1 SCWR 183. Therein in a short order 
whilst upholding a preliminary objec- 


tion against. the maintainability of the 


appeal, their Lordships observed that the 
Municipal Corporation: of the City of 
Ahmedabad for whose! benefit ' the land 
had been acquired could not maintain an 
appeal in the’Supreme-Court against the 
judgment of the High Court setting aside 
that notification. It is evident from the 
brief order that the matter was disposed 
of at the very threshold’ ‘without any 
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the Full Bench in Andhra Pradesh Agri- 
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elaborate reference to either principle or 
by adverting to any authority. The ap- 
peal was held to be not maintainable on 
the short ground that their Lordships 
failed to see what. interest the Municipal. 
Corporation had which would sustain an 


appeal by it against the order of the High. — 


Court allowing the writ ac filed by - 
the landowners. 


21. Relymg heavily on this solitary 
observation Mr. Liberhan had forcefully 
contended that’ the judgment of: their 
Lordships in Himalaya Tiles and Marbles 
(P; Ltd, case (AIR 1980 -SC 1118) had 
failed to notice the binding precedent ‘in 
Municipal. Corporation of. the City of 
Ahmedabad’s case and, therefore, it must 
be assumed that they had not intended 
to deviate from the law as declared in 
the earlier case. Counsel, therefore, in- 
sisted with great vehemence that in face 
of a-direct conflict the earlier view which 
had not been noticed and has not been 
dissented from must necessarily have the 
pride of place. On the’ other hand learn- 
ed’ counsel for the petitioner, Mr. Sarin 
has contended that the more elaborate 
and exhaustive enunciation of the law 
which has been rendered in the Himalaya 
Tiles’ case must now be necessarily 'fol- 
lowed in preference to the earlier view. 


22. A perusal of the judgments in the 
Municipal Corporation of the City of 
Ahmedabad _ (1970) 1 SCWR 183 and 
Himalaya Tiles’ (AIR 1980 SC 1118) cases 
would plainly indicate that there is a 
direct conflict on the point therein. Both 
the judgments have been rendered by a 
Bench consisting of two Hon’ble. Judges 
and cannot ‘possibly be reconciled, This 
situation” at ‘once brings to the fore the 
somewhat intricate question which is now 
not of infrequent occurrence, namely...... 
‘when there is.a direct conflict between 
two decisions of.the Supreme Court .ren- 
dered by co-equal Benches, which of 
them should be followed by the High 
Courts and the Courts below’, 


23. “Now the contention that the latest 
judgment of a co-ordinate Berich is to be 
mechanically followed ‘and must have 
pre-eminence irrespective of any ‘other 
consideration does not commend itself 
to me. When.judgments of the superior 
Court are of co-equal Benches and there- 
fore of matching authority then their 
weight mevitably must be considered by 
the rationale and the logic thereof and 
not by the mere fortuitous circumstances 
of the time and date on which they- were 
rendered, It is.manifest that when two 
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directly conflicting judgments of 
superior Court and of equal authority 
are extant than both of them cannot be 
binding on ihe courts below. . Inevitably 
a choice, though a difficult one, has to be 
ade in such a situation. On principle it 
appears to me that the High Court must 
‘follow the judgment which appears to it 
to Jay down the law more elaborately and 
accurately. The mere incidence of time 
whether the judgments of  co-equal 
Benches of the superior Court are earlier 
or later is a consideration which appears 
to me as hardly relevant. 


24. The view l am inclined to take has 
the support of the high authority of Jessel 
M. R. in Hampton v. Holman, (1877) 5 
Ch D 183. Therein aiso the learned Master 
of the Rolls was faced with the difficult 
task of choosing between the two deci- 
gions of equal authority which were di- 
recily in conflict with each other. He ob- 
served as fullows:— 


“Now I take it that both the cases to 
which I have referred are not to be re- 
conciled with Hayes v. Hayes ((1828) 38 
ER 822); al all events, they differ from 
it so far as to leave me at liberty now 
to say thal Hayes v. Hayes is not sound 
law; indeed it appears that Sir John 
Leach himself was dissatisfied with © his 
decision.” 


Again in Miles v. Jarvis, (1883) 24 Ch D 
633, Kay, J., was simliarly faced with two 
judgments of equal weight which were 
in conflict, He observed as follows:— 


"The question is which of these two 
decisions I should follow, and it seems to 
‘me that I ought to follow that of the 


Master of the Rolls as being the better 


in point of law.” 


Reference in this context may in parti- 
cular be made to the celebrated case of 
Young v. Bristol Aeroplane Co. Ltd. 
(1944) KB 718. Therein in a similar con- 
text of the court of appeal being bound 
by its previous decisions it was held that 
it was not unly entitled but indeed duty 
bound to deude which of the two con- 
flicting dec:sions of its own will it follow 
in case of a clear divergence of the opin- 
ion in the earlier precedents. 









25. I am ‘conscious of the fact that a 
narrowly divided Bench in Govindanalk 
G.: Kalaghatigi v. West Patent Press Co. 
Lid, AIR 1980 Kant 92 (FB) has taken 
the view by a majority of three to two 
that in such e situation the later of the 
two decisions should be followed. A peru- 
sal of the judgment, however, would 
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show that'in fact there were two ques- 
tions before the Full Bench— firstly, that 
where there was conflict of two decisions 
of the Supreme Court of unequal Benches 
which one is to be followed and secondly 
where these decisions were of co-equal 
Benches then which decision is to be. fol- 
lowed. It is patent that the majority view 
adverted to the first of the two questions 
alone and there does not appear to be 


any discussion whatsoever on the second . 


issue, Minority view on the other hand 
whilst agreenig with the majority view 
on the first question specifically advert- 
ed to and discussed the second aspect of 
the matter ın detai and concluded as 
follows:— 

“***Tt seems to us, therefore, the High 
Court would be well advised to consider 
which of two -conflicting decisions it will 
follow in lie interest of the administra- 
tion of justice and it sought to follow that 
which 1s better in point of law than in 
point of time.” . o 
With great respect I am inclined. to 
wholly agree with the aforesaid view of 


‘the minority and it bears repetition that 


the majority view aoes not seem to have 
even adverted to the question in essence. 


26. Even though it is perhaps uncon- 


ventional to quote a living authority, it- 


deserves recalling that Mr. Seervai in his 
iatest edition of hi: authoritative work 


in the Constitutional Law of India has - 


opined as fulows:— 

"***But judgments of the ` Supron 
Court, which cannot stand together, pre- 
sent a serious problem to the High Courts 
and to subordinate Courts. It is submitted 
that in such circumstances the’ correct 
thing is to follow that judgment which 
appears to the court to state the law 
accurately or more accurately than the 
other conflicting judgment.” 


27. As a matter of recent legal history 


“it may be uciiced that it was earlier even 


advocated that the latest judgment of the 
fina] court must be followed irrespective 
of the fact whether it was rendered -by 
a larger or a smalier Bench (see A, J. 
Aramha v. Mysore Road Transport Cor- 
poration, (1974) 1 Kant LJ 344), However 
this theory of pre-eminence by time 


alone has nuw been conclusively explod-. 


F 


ed. In Mattujal v. Radhe Lal, AIR 1974 SC 
1596, the final court itself was faced with 


two directly contzadictory judgments and | 


Bhagwati J., speaking for the Bench in 
following the earlier judgment in prefer- 


enc to the later one observed as --fols . 


lows (at p. 1602):— - 


1981 


“***Now there can be. no doubt.’ that 
these “bservations made in Smt. Kamla 
Soni’s case, AIR 1969 NSC 186 are ‘plainly 
Kin contradiction of what was.said by this 
court earlier in Sarvate T. B.’s case, 1966 
MPLJ 26. It is obvious that the decision 
in Sarvate T. B.’s case was not brought 
to the notice of this court while deciding 
Smt. Kamia Sonis case, or else this court 
would not have landed itself in such 
patent contradiction. But whatever be the 
reason, it cannot be gainsaid that it is not 
possible to reconcile the observations in 
these two decisions. That being so, we 
must prefer to follow the decision in 
Sarvate T. B.’s case as against the decision 
in Smt. Kamla Soni’s case, as the former 
is a decision of a larger Bench than the 
latter. Moreover, on principle, the . view 


_taken in laken in Sarvate T. B.'s case commends T. B.’s case commends 


“it self to us and we think that i is the tself to us and we think that is the right 
view. 

It would be’ evident frorn the underlined 
observations above that even in such a 
situation their Lordships considered the 
principle and_ the correctness of the view 
to be a relevant factor, Again in Union 
of India v. K. S. Subramanian, AIR 1976 
SC 2433, a similar issue arose and Beg d., 
speaking for the Bench held as follows:— 


“*** But, we do not think. that the High 
Court- acted correctly in ‘skirting the 
views expressed by larger: Benches of 
this court in the manner in which it had 
done this. The proper course. for a High 
Court, in such a case, is to try to find out 
and follow the opinions expressed by 

>larger- Benches of this Court in prefer- 
ence to those expressed by smaller 
Benches of the court, That is the practice 
followed by this court itself, The practice 
has now crystallised into a rule of law 
declared by this court. If, however, the 
High Court was of opinion -that the views 
expressed by larger Benches of this 
court were not applicable to the facts of 
the instant case, ıt should have said -so 
giving reasons supporting its point oł 
view, 33 

It seems manifest from the above that 
the theory of pre-eminence of a judg- 
ment by virtue of its time and being the 
latest aione has now been conclusively 
laid to rest. 

28. It appears to mè “that in 
“sent case the issue would be interestingly 
highlighted if one were to interchange 
the dates of the two judgments in Hima-. 


laya Tiles case (AIR 1980 SC 1118) and 


Ahmedabad Municipal Corporation case 
((1970) 1 SCWR 183), If the Judgment in 
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-  “inafter referred. to as the Act), 
the pre- 


te 
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Ahmedabad Municipal . Corporation -case 
had been-rendered later on the time 
theory it would:have to:be followed even 
though no elaborate reasoning or- princi- 


‘ple or any authority had been cited on 
‘an intricate question of law whilst dispos- 


ing of a preliminary point. With ‘great 
respect, doing so in my ` view cannot be 
possibly justified. a 


29. I am keenly aware- of the stant 
difficulty of making a choice between the 
dec:sions of 1‘superior court when they 
are in direct conflict with each other. 
However, when such divergence arises 
and the litigants’ fortune depends there- 
on the issue cannot possibly be evaded. 
Obviously in such a situation it is not the 
province of the High Courts or the Sub- © 
ordinate Courts to comment on the judg- 
ments of a superior Court which are pa- 
tently -entitled to respect. Its plain duty 
in the interest of justice is to respectfully 
follow that which appears to it te state 
the law accurately or in any case more 
accurately than the ` other conflicting 
judgment, 
$0. Applying the aforesaid principle I 
would with great respect prefer to follow 
the more elaborate judgment rendered in 
Himalaya Tiles case (AIR 1980 SC 1118). 

31. To conclude, the answer. to the 
question -posed at the very. outset is, 
therefore, rendered in ‘the affirmative, 
viz., that a compary, for whose benefit 
the- land is acquired, can be impleaded as 
a party in the court of the District Judge, 
in a reference preferred under Section 18 
of the Land Acquisition Act, 1894. How- 
ever, it bears reiteration that as observ- 
ed in the earlier paras 15 and 16 of this 
judgment, such an impleading would be 
withm the confines spelled out in Sec- 
tion 50 sub-sec. (2) of the Act aforesaid. 

32, In view of the above, these Civil 
Revisions succeed and the order of the 
Additional District Judge is’ modified to 
the extent that the petitioners are hereby 
allowed to be impleaded as a party to the . 
proceedings. There will, however, be no 


“order as to costs. 


'P. C. JAIN, J. (Majority view):— 33. 
The State of Haryana initiated the 
acquisition proceedings under Sections 4 
‘and 6 of the Land Acquisition Act (here- 
for the 
public purpose. of setting up a wrist 
waich manufacturing factory by the peti- 
tioner-company of M/s. Indo Swiss Time 
Ltd., in village Dundahera, which culmi- 
nated into the filing of an award by the 


` Collector under: §..12:of the Act. Feeling 
dissatished: from 


the award of the: Col- 
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lector, the landowners filed applications 
under S. 18 of the Act, requiring the 
. Collector to refer the matter of enhance- 
ment of the compensation, to the Court 
of the District Judge, Gurgaon. After ref- 
erence, the matter was taken up by the 
_ Additional District Judge, Gurgaon, be- 
fore whom an application was preferred 
by the petiticner-company under S. 50 (2) 
of the Act read with O..1, R. 10 of the 
Civil P.. C., praying that it may be im- 
pleaded as a respondent to. defend the 
case for the purpose. of determination of 
the amount of compensation, The learned 
-. Additional. District- Judge rejected the 
prayer of the petitioner for being im- 
pleaded as a party, but allowed the com- 
pany to appear ana adduce evidence for 
the determinstion of the amount of com- 
` pensation. 


34. Feeling aggrieved from the order 
of the Iearned Additional District Judge, 
datcd 28th Nov., 1979 the petitioner-com- 
pany preferred 12 revision petitions, 
which came up for hearing before me on 
May 30, 1980. Finding that the point in- 
volved in the petitions was of consider- 
able importance. I referred the matter for 
decision 1o a larger Bench. The question 
that needs our decision may be formu- 
lated thusi— 3 

“Whether 1 company for whose benẹe~ 
fit the land is acouired by the ‘Govern- 
ment, can claim to be impleaded as a 
party in a reference made under Sec- 
tion 18 of the Act, under the provisions 
of O. 1,'R. 10 of the Civil P. C.? ? 

3% Lengthy arguments were advanc~ 
ed on both sides by the learned counsel 
for the parties and various judgments, 
both of the Supreme Court and the High 
Courts, were cited before us. - = 
- 86. On behalf. of the petitioner, Mr, 
Sarin, learned counsel contended that the 
company is a necessary party, that S.. 53 
of the Act provides that the provisions 
of the Civil P. C. so far as they are not 
inconsistent with anything contained in 
the Act, shall apply to all the proceed- 
ings before the Court, that under Sec. 50 
of the Act the company is entitled to 
adduce evideice, that the company is a 
‘person interested’ as defined in S.: 3 (b) 
of the Act and that a:combined reading of 
the provisions of Ss. 3 (b), 18 (1), 20 (b), 
50 (2) and 55 of the Act would go to show 
that a ‘cumpany can claim as a matter of 
right to be impleaded as a party and 
thereafter in the event of the decision of 
the District Judge regarding compensa- 
tion going against it, can fillean appeal in 
this Court, In support of his contention, 
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the learned counse] has relied on an un- 


reported decision of this Court in C. M, 
No. 546/C-I of 1980 in R.F.A. No. 84 of 
1930 (State of Haryana v. Umbrao Kaur),. 
decided on 22nd May, 1980. He also drew 
our ailention to the judgment. of this 
Court in Hindustan Sanitaryware and In- 
dustries Ltd, Bahadurgarh v. State of 
Haryana, AIR 1972 Punj & Har 59 and a 
judgment of the Supreme Court in 
Hiniaiaya Tiles and Marbles (P.) Ltd. v, 
a Victor ‘Coutinho, AIR 1980 SC 


37. On the other hand, Mr. M. S. 
Liberhan, ‘learned counsel for the respon- 
dents, contended that the only right of 
the company is to render assistance by 
adducing evidence for the purpose of de- 
termination of the amount of compensa- 
tion, Lhat the company is not a ‘person 
interested’, that the company is not en- 
titled to claim a reference under Sec- 
tion 18 of the Act and that a company 
is neither a necessary nor a proper party 
and is not entitled to become a party by 
invoking the provisions of O. 1, R. 10 of 
the Civil P. C. In support of his conten- 
tion, the learned counsel has relied on the 
judgment of the Supreme Court in Muni- 
cips] Corporation of the City of Ahmeda- 
bad v. Chandulal Shamaldas, (1970) 1 
SCWR 183. The learned counsel also drew 
our attention to the judgments of the 
Gujarat High Court in Gautamlal Naran- 
lal v. Addl. Spl. Land Acquisition Officer, 
AIR 1970 Guj-81; Andhra Pradesh Agri- 
cultural Ucxiversity, Rajendranagar v, 
Mahmoodunnisa Begum, AIR 1976 Andh 
Pra 134; Sangit Mohinder Singh v. Punjab~ 
University, Patiala, AIR 1975 Punj & Har 
318; Nihal Chand v. District Board, Mian- 
wali, AIR 1936 Lah 564 and- an unre- 
ported Division Bench judgment of this 
Court -in C. Misc. Nos. 906-C/1-76 & 961- 
C/1-76 in R.F.A. No. 600 of 1976, decided 
on 8th April, 1977 (Punjab State Ware- 
housing Corporation Ltd, v, Narinder 
Nath Jain). 


38. On a careful consideration of the 
respective contentions of the learned 
counsel for the parties, in the light of 
various decisions cited by them, it trans- 
pires that the view taken in the judgment 
of the Supreme Court in Himalaya Tiles 
and Marbles (P.) Ltd. (AIR 1980 SC 1118) 
(supra), on: which reliance has been plac- 
ed by Mr. Sarin, is in conflict with the 
view taken in the earlier judgment in 
Municipal Corporation of the City of Ah- 
medabad’s ‘case (1970) 1 SCWR 183 
(supra). As ‘observed by -my Lord ‘tha 
Chief Justice, a perusal of the two judg: 


€ 
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ments plainly indicates that there jis .a 
direct conflict on the point which needs 
our decision, Both the judgments have 
-been rendered by a Bench consisting of 
two Hon'ble Judges and. cannot: possibly 
be reconciled: In this situation, a some- 
what interesting, though tricky question 
arises for determination, i.e., when there 
jis a direct conflict between the two deci- 
sions of the Supreme Court rendered by 
co-equal Benches, which of them should 
be followed by the High Courts and the 
Courts below. m oo 
39. On this question, my Lord the 
Chief Justice in his elaborate . judgment 
has held that the Courts may follow the 
judgment’ which appears to them to state 
the law accurately and that mere inci- 
dence of time whether the judgments of 
{the co-equal Benches of the superior 


Court are earlier or later is a considera- 


tion which appears .to be hardly ‘relevant. 
I have also given my thoughtful consi- 
deration to the entire matter and . find 
myself in respectful agreement with the 
aforesaid. observations of my Lord the 
Chief Justice. ng l P 
40. Keeping in view these observa 
tions, the next question that arises ‘for 
determination is as to which out of the 
two judgments of ‘the Supreme Court 
should be followed for -deciding‘the point 
in issue, ee : 


41, After giving my thoughtful con- 
sideration to the entire matter, I -have 


not been able to persuade myself to agree 
with my Lord the Chief Justice in fol- 
„lowing the view enunciated in Himalaya 
“Miles and Marbles (P.) Ltd, (AIR 1980 $C 
$118) (supra), and I would with respect 
prefer to follow the view propounded in 
Municipal Corporation of the City í 


Ahmedabad’s case (1970) 1. SCWR 183 


(supra), wherein it has 
thus:— s g i pas ua 

“The Municipal Corporation was im- 
pleaded as the fourth respondent bėfore 
the High Court but no relief was claimed 
against the Municipal Corporation. The 
property, it is true, was notified for ac- 
quisition by the State Government for the 
use of the Municipal Corporation after it 
was acquired by the Government, but 


been: observed 


that, in our judgment, did not confer any. 


interest in the Municipal Corporation so 
(as to enable it to file an appeal against 
the order of the High Court allowing the 
petition. Substantially the grounds on 


which the petition was filed were that the. 


notifications were. invalid on account.’ of 


» 


diverse reasons. Same of these reasons. 


Indo Swiss Time Ltd. v. Umrao (FB) 


order of the High Court 


~ 
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have been upheld and some have not 
been upheld; but all those grounds relat- 
ed to the validity of the Notifications issu- 
ed by the- Government of Bombay and 
the Government of -Gujarat. Not even. an 
order of costs -has been passed against 
the Municipal Corporation of the City of 
Ahmedabad. We fail to see what. interest 
the Municipal Corporation has which 
would sustain an appeal by it against the 
t allowing the 
writ petition filed by the first respondent.” 
42... From the bare perusal of. the 
aforesaid observations, it is quite evident 
that their Lordships of the Supreme. 
Court have held that in acquisition pro- 
ceedings, a company has no interest and 
that it has.no. right to file an appeal. 
When a company has no right to file an 
appeal then a fortiori it follows that an 
application under O. 1, R. 10 of the Civil 
P. C. by a company to become a party 
in the proceedings would not be main- 
‘tainable, because once an application for 
becoming :a party is allowed and a com- 
pany is made a party then the company 
would have a right to file an appeal. It 
may be observed at this stage that . the 
only right given to a company under Sec- 
tion 50 (2) of the Act is to appear and 
adduce evidence: for the purpose of de- 
termination -of the. amount of compensa-} 
tion and for the exercise: of that right, it 
is not necessary ‘nor is there: any- provi- 
sionin the Act which may entitle the} 
company to ask for being impleaded as 
a party under the provisions of -O. 1, 
R. 10 of the Civil P, C. In the light of the 
binding. precedent of the Supreme Court 
in Municipal Corporation of the City of 
Ahmedabad’s case (1970) 1 SCWR 183 
(supra), my answer to the question. pos- 
ed. for decision. by the Bench: is as. 
under:—. Bic ae o ir a En l z 
(1) that an application. under O. 1, R. 10) 
of the Civil P. C. for. being impleadéd at 
a. party’ by the company is not legally 
maintainable, = =. > 
(2) that the company is not an interest- 
ed person so as to give it a right to bey 
come a party to the proceedings in refer- 
ence before the District Judge; T, 
(3) that: the only right under the — Act 
available to the company is to appear and 
adduce evidence for the. determination oft 


.the amount of compensation, and 


(4) that. the. company’ by itself; would- 


have no right to file an appeal. vo 
' 43. In view of my aforesaid conclu- 
sions, the revision petitions filed by the 
petitioner are dismissed, but in the eir- 


t., 
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&s.to costs. 


J. M. TANDON, J. (Majority view):— 
44. I have had the privilege ` of going 


through the judgments recorded by my 


Lord the Chief Justice and my ‘esteemed 
brother’ Prem Chand Jain, J.,- and with 
respect to-the former, I concur with 
bróther Jain, J. 


45. In accordance with the majority 
decision the revision petitions filed by the 
petitioners are Hereby dismissed but in 
the circumstances of the case we ee 
no Gos as to costs. 


Petitions. dismissed. 


AIR 1981 PUNJAB AND HARYANA 224 
RAJENDRA NATH MITTAL, J 

. Krishna Devi and another, Petitioners 

v. Gian Kaur and others, Respondents. 

Civil Revn. No. 1885 of 1980, Dr 26-3- 
1981. 

Evidence . Act (1 of 1872), S. 91. —- Ad- 
missibility of secondary evidence of sale 
deed — Document of sale given for attes- 
tation. of mutation not returned -to peti- 
tioner according to witness — Copy of 
sale deed pasted in register of Sub-Regis- 
irar — Court not allowing ‘petitioner -: to 
adduce secondary evidence of sale deed — 
High Court can interfere under S. 115. 
(Civil P, C. (1908), S. 115) — (Registration 
Punjab CR Act (19 of 1961), 

- 52 (1) (c)). 

Where the husband of the plaintiff and 
_ her- general attorney- stated that the sale 
deed executed in favour ‘of plaintiff was 
handed over to Patwari for attestation of 
mutation and the same was not returned 
to the petitioner and a copy of the docu- 
ment was pasted in the register as per 


Section 52 (1) (c) of the Punjab Act 19 of’ 


1961, the loss of the.document was estab- 
lished i dnd his statement’ could not be 
discarded as it was evident that the sale 
deed was executed in favour of the plain- 
tiff and also the copy. of sale deed, it was 
not proper to disallow ‘the ‘plaintiff to 


produce “sécondary evidence’ of sale deed. 
In doing ‘so the court would be deemed 


to, have acted with matérial irregularity 
and illegality, and ‘consequently the High 
Court-could interfere under S. 115, 
. Cur LJ 271 (Punj), Distinguished. 
(Para 7) 


Cases: ‘Referred : eee Paras 


AIR 1972 SC 2379 ` A 
4, a 


1969 Cur LJ 271. (Puni) 
DY/EY/B916/81/SAD/SNYV - 


Krishna Devt v. 
' a cumstances of. the case I make no order 


1969 


Gian Kaur A. i. R. 


R. S. Bindra with K. C. Puri, for Peti- 
tioners; B, S. J awanda, for Respondent 
No. 1. 


ORDER:— This revision petition ha: : 
been filed by the plaintiffs against the 
order of the Subordinate Judge Ist Class, 
Anandpur Sahib, dated 9th May, 1980, 
dismissing their application to lead- 
secondary evidence of the sale deed ex- 
ecuted by Telu alias Chanan ‘Singh in 
favour of the plaintiffs. - . 


2. Briefly, the case of the plaintiffs is 
that Telu alias Chanan Singh executed a 
Sale deed in respect of land measuring 34 
Kanals 9 Marlas in favour of.the plain- 
tiffs for a consideration of Rs, 14,000, on. 
2lst ‘December, 1971, and got the same 
registered on 27th December, 1971. Telu 
alias Chanan Singh. died in 1974, The 
plaintiffs, after his death; filed a suit for 
declaration that they were the owners 
and in possession of the suit property. 
The suit was contested by the defendants. 
At the tine of leading evidence, the plain- 


- tiffs filed an application that the original 


sale deed had:been lost and that. they. 
should be aliowed to produce the second- 
ary evidence. The application was dis- 
allowed by the trial Court vide impugned 
order. They have come up in revision 
against that order to this Court. . 


3. It is contended by the learned 
counsel for the petitioner that -the sale 
deed was executed by Telu alias Chanan 
Singh in favour of the plaintiffs on 21st 
December, 1971, and he got it registered 
before the Sub- -Registrar, Anandpur 
Sahib, on 27th December, 1971: A copy 
of the original sale deed was given by À 
the executor of the document which was 
pasted in the register of the Sub-Regis- 
trar. He further argues that it is evident 
from the statement of Kishori Lal, hus-` 
band of Krishna Devi plaintiff and gene- 
ral attorney of the plaintiffs, that the 
original sale deed had been lost. Accord- 
ing to him, ini the sforesaid situation, the 
plaintiffs should not have been debarred 
from producing secondary evidence of 
the dccument. 
-4- On the other. hand, the 
counsel for the . respendents has vehe- 
mently argued that no such sale deed 
came into’ existence and the sale deed 
alleged to have been executed by Telu is 
a forged document. Iı was due to this- 
reason that the original was not being y 
produced by the: plaintiffs. He. has fur- 
ther urgued that the loss of the document 
has not been proved: by the petitioners. 
According: to:hım, the conclusion of the. 
trial Court: that secondary evidence of.. 


learned - 
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the document in question cannot be led 
should not be interfered with in a revi- 
sion petition. He places reliance on Bhag 
Masih v, Sardha Ram, 1969 Cur LJ 271 
(Punj). 

5. I have heard the learned counsel 
for the parties at a considerable length 
and find force in the contention of the 
_ learned counsel for the petitioners, 
Kishori Lal P.W. 4 in his statement has 
said that the document was handed over 
to the Patwari for attestation of mutation 
and the same was not returned to the 
plaintiff-petitioners. From the statement 
of tha said witness, the loss of the docu- 
ment is established, The learned counsel 
for the respondents has pointed out that 
a contradictory position has been taken 
by the said witness and that a differen? 
plea had been taken in the plaint. It is 
normally seen that after the passage of 
a long time, one is left with faint recol- 
lections as to where the documents had 
been kept. Therefore, if there is some dis- 
crepancy in the pleadings and the state- 
ment of Kishori Lal regarding the loss of 
document, much - importance - cannot be 
given to it. In my view, his statement in 
this regard cannot be discarded. It is also 
evident from his statement that the sale 
deed was executed in favour of the plain- 
tiffs, It is a registered document and, 
therefore, it cannot be held that no such 
document came into existence, 


6. The question as to whether the 
document is a forged one or not will be 
gone into by the Court while deciding 
the case on merits, It is relevant to point 
out that clause (c) of sub-section (1) of 
Section 52 of the Registration Act provid- 
ed before the year 1961 that every docu- 
ment admitted to registration be copied 
in the book appropriated therefor accord- 
ing to the order of its admission. CL (c) 
has been substituted by the Punjab Ac? 
XIX of 1961 and now it has been provid- 
ed that a eopy of every document admit- 
ted to registration shall be pasted.in the 
book appropriated therefor according to 
the order of admission of the document, 
From the aforesaid amendment, it is evi- 
dent that instead of copying a document 
in: the book of the Registration Depart- 
ment, now a copy of the document > pro- 
vided by the executant is pasted in. the 
appropriate book. In the present case, in 
view of the change in law, a copy of the 
sale deed was tendered to the Sub- 
Registrar by Telu executant for being 
pasted in the appropriate book and it was 

pasted there. This fact is clear from the 
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statements of Bhag Singh P. w: , clerk in 


the office of the Sub-Registrar, Brij Nath, - - i 


Scribe, P.W, 2 and Harbans Lal, Lambar- 


dar, P.W. 3, attesting witness of the docu- 


ment, It is not proper for me to comment 
on the statements of the said witnesses 
at this stage, It is for the trial Court to 
appraise their evidence while deciding 


about the genuineness of the document, 


It may be highlighted that copies of the 
documents filed by the executants in the 
Registration Department bear the thumb 


impressions/signatures of the executants, 


attesting witnesses and ‘scribe. Therefore, 
it is not difficult to find out as to whether 


.the original documents were executed by 


the persons by whom these are purported 
to have been done. Prior to the- amend- 
ment of clause (c) of sub-section (1) of 
Section 52 of.the said Act, it might not 
have been possible to do so as no thumb 
impressions/signatures of the executants, 
attesting witnesses and scribe were ob- 
tained in the book. It is also relevant to 
point out that after the amendment, there 
is no reason for the purchasers to retain 
the original sale deed and request that 
they should be allowed to produce its 
copy. In the present case, according to 
the respondents, the main reason for nof 


à 


producing the original document is that’ 


the document is a forged one, While de- 
ciding about the loss of the document, 
the reason ascribed by the other side for 
withholding it also gains some import- 
ance, As to whether the sale-deed is a 
forged one or not can be easily found = 
out by the Court after amendment of 
clause (c) of sub-section (1) of Section 52 
of the Registration Act, 

7. After taking into consideration all 
the above circumstances, I am of the 


opinion that the learned trial Court hasj. 
acted with material irregularity and ille- | 


gality in the exercise of its jurisdiction in 
not allowing the plaintiffs to produce] 
secondary evidence of the sale deed]: 
Therefore, this Court can interfere under 


Section 115 of the Code of Civil Proce-| ' 


dure, 


8. Bhag Masih’s case (1969 Cur LJ 


271) (Punjy (supra) on which reliance has . 


been placed by the learned counsel for ` 


the respondents, is distinguishable, In - 
that case, the document, copy of which 
was sought to be produced was a mort- 
gage-deed. A contention was raised on 
behalf of the other side that the original 
document had not been @eliberately pro- 
duced as its production would have 
shown the payment of the entire morts 


«ah 
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gage debt to the plaintiff. In the said 
situation, the secondary evidence was not 
allowed to be produced. 

§. Faced with that situation, the learn- 
ed counsel for the respondents has argu- 
ed that a revision petition against the 
impugned order is not maintainable, In 
support of his contention, he has made a 
reference to Shri M. L. Sethi v R. P. 
Kapur, AIR 1972 SC 2379. I regret my 
inability to accept the submission of the 
' learned counsel. The facts of the above 
said case are distinguishable and the 
learned counsel cannot derive any bene- 
fit from the observations made therein. 
I have already held above that the re- 
vision petition is maintainable in this 
case, 

10. For the aforesaid reasons, I accept 
‘the revision petition and direct the trial 
Court to record secondary evidence of 
the sale-deed. No order as to costs. The 
parties are directed to appear before the 
_drial Court on 27th April, 1981. 


Petition allowed. 


AIR 1981 PUNJAB AND HARYANA 226 
SURINDER SINGH, J. 

M/s. Bengal National Textile Mills Ltd., 
Faridabad, Petitioner v. M/s. M. J. Tex- 
tile Agencies and others, Respondents. 

Civil Revn. No, 413 of 1979, D/- 11-3- 
1981.* 


(A) Arbitration Act (10 of 1940), S. 20 


~- Arbitration agreement — Reference to 


arbitrator — When can be made. 


Where there was an arbitration agree- 
ment between the Company; Agency firm 
and buyer firm and the work order con- 
faining the Clause regarding reference of 
dispute to the arbitration was signed by 
the person who was partner in the Agency 
firm and Buyer firm on behalf of both 
the firms; the dispute regarding the pay- 
ment of such work order could be refer- 
red to the arbitration. When there was.a 

' dispute that whether goods had passed by 
virtue of such work order; it would not 
be incumbent upon the Company to prove 
that any goods had really passed under 
that order for the purpose of referring 
the matter to the arbitration. 

(Paras 4, 5) 

(B) Civil P. C. (5 of 1908), S. 115—Refer- 
€nce to arbitration — Finding regarding 
it by Appellate Court — Based on clear 


; “Against order of V. P, Aggarwal, Dist, 
Judge, Gurgaon, D/- 4-9-1978. 


i DY/DY/B731/81/VNP 


misreading of evidence and misapprecia- 
tion of circumstances on record — Can be 
interfered with, in revision. (Para 6) 


Atul Jain, fer Petitioner. ; 


ORDER:— The business triangle which 
is involved in the present case consists 
of the petitioner-Firm Messrs. Bengal 
National Textile Mills (hereinafter refer- 
red to as the principal Firm). Messrs, 
M. J. Textile Agencies (respondents 1 to 
3) (hereinafter referred to as the Com- 
mission Agents Firm) and Messrs. M. 
Chhoga Lal and Company: (respondent 
No. 4) (hereinafter referred to as the 
Buyer-Firm). It is not disputed that the 
petitioner-Firm had appointed the Com- 
mission Agents-Firm as their sole selling 
representatives for certain brands of the 
cloth manufactured by the petitioner- 
firm. In pursuance of the said agency, the 
Agency Firm is said to have sold some 
cloth cn various occasions to the Buyer- 
Firm by means of various work orders, 
one of which has been exhibited as Exhi- 
bit P4 by the trial Court. The pro forma © 
of the Work Orders contained on the re- 
verse of the same, a clause for reference 
to arbitration in case of dispute between 
the parties, It transpires that in the pro- 
cess of business dealings, a dispute arose 
inter .se these three Firms in regard to 
the amount due to the petitioner-Firm 
either from the Commission Agents Firm 
or from the Buyer-Firm. The petitioner- 
Firm, therefore, filed an application under 
Section 20 of the Arbitration Act before 
the trial Court, ie, Subordinate Judge 
First Class, Ballabgarh, with a prayer 
that the dispute between the parties may 
be referred to arbitration in accordance 
with law. This application was consider- 
ed by the trial Court and after the par- 
ties were permitted to lead evidence in 
the case, the trial Court directed that the 
dispute be referred to arbitration at 
Faridabad. 


2. It appears that the Agency-Firm 
Messrs. M. J. Textile Agencies as also the 
Buyer-Firm Messrs, Chhoga Lal and 
Company felt dissatisfied with the order 
of the trial Court and both of them join- 
ed to file an appeal before the District 
Judge, Gurgaon. This appeal was heard 
and the learned District Judge set aside 
the order of the trial Court and in con- 
sequence dismissed the application of the 
petitioner-firm for reference to: the Arbi- 
tration. The present revision petition 
seeks to impugn the order of the. District 
Judge aforesaid. 


3. It may be mentioned here that the 
respondents have been served in this re- 


- dence in this case. The 
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‘vision petition but no one has chosen to 
appear on their behalf nor is there any 
indication on the record that some coun- 
sel represents them. In these circum- 
stances, the revision petition has to be 
considered ex parte against them. 


4. Mr. Atul Jain, learned counsel ap 
pearing for the .petitioner-Firm in this 
case has taken me through the orders of 
both the Courts below. and has also re- 
ferred to certain vital aspects of the evi- 
submission is 
that the learned District Judge had deni- 
ed the petitioner-Firm an opportunity to 
take the matter to Arbitration on mis- 
conception that the Buyer-Firm Messrs. 
M. Chhoga Lal and Company was not 
bound by any Arbitration agreement and 
hence they could not be forced to go for 
Arbitration. In this behalf, the learned 
District Judge observed in Para 10 of the 
judgment that in Exhibit P2, which is the 
agreement between the principal Firm 
and the Agency Firm, there was no men- 
tion of the Arbitration Clause. However, 
he further observed that Exhibit P4 
which is the Work Order is signed by Shri 
S. C. Bhatia as a buyer and for Messrs. 
M. J. Textile Agencies, ie, the Agency- 
Firm, The next observation made by the 
learned District Judge is that Shri S. C. 
Bhatia is alleged only to be a partner of 
the Agency-Firm, but he is not alleged 
tv be a partner of the Agency-Firm, ie. 
Messrs, M. Chhoga Lal and Company. 
‘Acting on this wrong notion, the learned 
District Judge concluded that Shri S. C. 
Bhatia could not bind the Firm-Messrs. 
M. Chhoga Lal and Company and in turn 
the said Company could not be forced to 
go for Arbitration, Mr. Atul Jain has, 
however, produced a photostat copy of 
the Work Order Exhibit P4. The photo- 
stat copy is indeed of the front page of 
the document, but as regards the terms 
and conditions which are said to be print- 
ed on the reverse of the document, some 
of the relevant terms have been noticed 
by the trial Court in para 12 of the judg- 


ment. According to Clause 13 which has. 


been reproduced, it is clearly stated that 
all matters, questions, disputes, dif- 
ferences and/or clans in respect of or 
arising out of or concerning or in connec- 
tion with or in consequence of or relating 
to the contract or order or any other 
contract/order made between the parties 


hereto shall be referred for arbitration 
at Faridabad. A perusal of the Work 


Order Ext. P4 also indicates that Shri 
5. C. Bhatia, did sign not only at the 
place earmarked for the representative 
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of broker, i.e. Agency-Firm Messrs. M. J. 
Textile Agencies, but he also signed the 
Form at the place meant for the Buyer- 
Firm and the Buyers who are mentioned 
at the top of the Work Order, are Messrs, 
M. Chhoga Lal and Company. It is, there- 
fore, more than apparent that Shri S. G 
Bhatia by signing at two different places, 
bound not only the Agency-Firm but also 
the Buyer-Firm, There is nothing unna- 
tural about the same because as alleged 
by the petitioner and also admitted by 
Shri S, C. Bhatia himself in his statement, 
he is a partner both of the Agency-Firm 
as well as of the Buyer-Firm. In this’ 
State of affairs, the document Exhibit P4 
assumes great importance and the learned 
District Judge was not right in ignoring 
the same and merely hulding on conjec- 
tures that Shri S. C. Bhatia could not 
bind the Buyer-Firm for the purpose of 
Arbitration. This being the main ground 
on which the judgment of the trial Court 
was reversed, the verdict of the District 
Judge cannot be ‘sustained, 


5. Another point which was taken by 
the learned District Judge against the pe- 
titioner-Firm is that they had not been 
able to prove that-any goods had passed 
by virtue of the Work Order Exhibit P4. 
The observation is, however, in negation 
of the very fact which is in dispute be- 
Cause according to the  petitioner-Firm 
these goods had been supplied through 
the Agency-Firm to the Buyer-Firm, 
whereas the other Firms are denying the 
same, Their denial itself creates a dispute 
which requires to be referred to the arbi- 
tration. In these circumstances, for the 
purpose of referring the matter to Arbi- 
tration, it was not incumbent upon the 
petitioners to prove that any goods had 
really passed under the Work Order P4. 
The observaitons made in this behalf by 
the learned District Judge are, therefore, 
a misappreciation of the actual contro- 
versy. 


6. Normally, this Court is not called 
upon to upset a finding of the lower appel- 
late Court in such matters, but when the 
same is based on clear misreading of the 
evidence and misappreciation of the cir- 
cumstances on the record, it becomes the 
duty of this Court to interfere and set 
the error right, 


7. The result is that this Revision Pe- 
tition succeeds and the order of the Dis- 
trict Judge dated September 4, 1978 is set 
aside and that of the trial Court dated 
February 5, 1977, is restored. The direc- 
tion given by the trial Court in regard 
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to the appointment of Arbitration shall 
now be given effect to immediately, 

8. In view of the fact that the Revi- 
sion Petition is not contested, there shall 
be no order as to costs. 

Revision allowed, 
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The Lakshmi Commercial Bank Ltd, 
Yetitioner v, Hans Raj Sayal and others, 
respondents, 

Civil Revn, No, 1397 of 1980, D/- 26-2- 
1981.* 


Civil P. C. (5 of 1908), 0.9, R. 4 — 
2unjab High Court Rules and Orders, 
art I, Chap. I, R. 5 — Restoration of suit 
lismissed for default — Counsel being 


mgaged in another court, whether sufi- 


tient cause — Suit if can be restored. 


If counsel of applicant-plaintiff is en- 
taged in another Court and the suit is 
lismissed for default, it would be suffi-~ 
tient cause to restore the same, Restora- 
ion of case should not ordinarily be de- 
ued unless the party is found guilty of 
zontumacious negligence or wilful default. 
AIR 1961 Andh Pra 128, (1978) 80 Pun LR 
103; (1978) 80 Pun LR 423, Rel. on 

(Para 2) 


R. 5 of High Court Rules and Orders 
requires that in case the Pleader of a 
litigant is not available and is sent for, 
the Court should not straightway pro- 
ceed to dismiss the suit for default but 
should call the case again in the later 
part of the day. This has not been done 
in the instant case. The fact that the ap- 
plication for restoration on ground 
of counsel being busy in another court 
and party having gone to call him at time 
of dismissal, is filed on the same day 
within half hour after dismissal would 
-~ show that the party is not guilty of con- 
tumacious negligence or wilful default, 
Suit restored, (Para 3) 
Cases Beferred: Chronological Paras 
(1978) 80 Pun LR 423 
. (1978) 80 Pun LR 103 
AIR 1972 Madh Pra 198 
ATR 1961 Andh Pra 128 
ATR 1927 Lah 791 (1) 

H. L. Sarin, Sr. Advocate and M. L. 
Sarin, for Petitioner. R. K. Chibber and 
` Narinder Singh, for Respondents, 


. “Against order of P. S. Ahluwalia, Addl, 
Sr. Sub-J., Amritsar, D/-. 8-11-1979. 
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ORDER:— The Revision Petition is di- 
rected against the order passed by the 
Additional Senior Subordinate , Judge, 
Amritsar, on November, 8, 1979. The 
order was passed on an application hav- 
ing been preferred by the petitioner-Bank 
under Order IX, Rule 4, Code of Civil 
Procedure, for restoration of its suit dis~ 
missed in default on July 24, 1978. It was 
Stated in the said application that the 
counsel for the petitioner was busy in 
the Court of the Senior Subordinate | 
Judge on the relevant date and when he 
came to attend the present case at about 
3 p.m. he came to know that the suit had 
been dismissed in default. The application 
was resisted by the respondents and the 
trial Court framed the necessary issue 
in the matter as to whether there was 
sufficient ground for restoration of the 
suit or not, The trial Court considered 
the evidence of one witness G. S. Bahs- 
ker (A.W. 1). Manager of the petitioner- 
Bank who had deposed that when the casa 
was called, he went to call his counsel 
who was busy in the Court of Senior Sub- 
ordinate Judge. However, when he re+ 
turned to the Court at 3 pm. he found 
that the case had already been dismissed 
in default, The trial Court did not be- 
lieve this witness and also held that as 
the plaintiff had not availed of the op< 
portunities given to them for producing 
their evidence, the case was dismissed 
when no one appeared for the planni on 
the date of the hearing. j 


2%. A perusal of the trial Court’s 
cord indicates that the suit was dismissed 
in default on July 24, 1978 at 2-30 p.m, 
The question which falls for determina- 
tion is as to whether the trial Court was 
justified in acting in this manner, So far ` 
as the Subordinate Courts under the 
control of this Court are concerned, cer- 
tain specific guidelines have been issued 
to them, as provided in the High Court 
Rules and Orders. Rules 4, 5 and 6 Part J 
Chapter I, Volume I thereof, are to tha 
following effect:— 


“4. Order IX, Rule 8, lays down that 
if the defendant appears and the plaintiff 
does not appear when the suit is called 
on for hearing, the Court shall make an 
order dismissing the suit, unless the claim 
is admitted wholly or in part, in which 
case the claim shall be decreed only to 


‘the extent to which it is admitted, 


5. The above rules must be worked in 
a reasonable manner, otherwise, they 
will result in a number of applications 
for setting aside orders passed in the ab- 
sence of one or both parties, A litigant 
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may have gone away for a few minutes 
to call his pleader, or to refresh himself, 
It is impossible to expect a man to remain 
in constant attendance for the whole of 
the time during which the Court is sit- 
ting. (A convenient method is to lay aside 
a case wher it is found that both the par- 
ties are not present, and to call it a se- 
cond time later on in the day, when all 
other cases have been called and those 
in which parties are present have been 
disposed of and though it is not desirable 
to lay down any hard and fast rule as 
applicable to all cases, the above course 
should ordinarily be followed, Ocea- 
sionally, when it is brought to the notice 
of the Court that both the parties to a 
case which has been held over are in 
attendance, it may be found convenient 
to call up the case before all other cases 
have been disposed of), 


6. Some judicial officers are Inclined to 
dismiss eases in default hastily in order 
to show an increased outturn, This ten- 
dency must be strongly deprecated. No 
case should be dismissed without giving 
a party reasonable opportunity to appear 
as indicated above and if this is done, 
the number of successful applications for 
setting aside dismissals in default will be 
appreciably reduced, The same remarks 
apply to proceedings taken ex parte and 
applications to set aside ex parte orders. 
When a suit or application is dismissed 
in default, the exact time of dismissal 
should be noted in the order by the Pre- 
siding Officer in his own hand,” 


It appears that the Jearned Additional 
Senior Subordinate Judge did not attract 
his attention to the above rules of proce- 
dure, particularly Rule 5 and proceeded 
to dismiss the suit for default at 2-30 
p.m., primarily for the reason that the 
petitioner had not summoned or produced 
his evidence on that day. It has been 
stated in Rule 5 ibid that in case | the 
Pleader of a litigant is not available and 
is sent for the Court should not straight- 
way proceed to dismiss the suit for de- 


fault, but should call the case again in 


the later part of the day. There is noth- 
ing to show if this has been done, The 
learned Additional Senior Subordinate 
Judge should have also taken note of the 
fact that the suit was for partition of the 
petitioner’s share in immovable property 
of substantial value comprising of haveli, 
well, shops, open spaces etc, The learned 
Subordinate Judge sought assistance from 
Chuni Lal v. Gandu Mal, AIR 1927 Lah 
_ 491 (1) and Sita Bai Gangrade v, Vidhwo- 


he 


Lakshmi Commercial Bank Ltd. v. Hans Raj 


‘restoration of a case dismissed for de- 


e ree 


P. & H. 229 


wati Gangrade, AIR 1972 Madh Pra 198, 
to hold that the absence of the counsel, 
who was busy in another Court, was not 
to be treated as sufficient cause for re- 
storation of the suit. However, the legal: 
position is to the contrary, as laid down 
by this Court in some recent authorities 
like Avtar Singh v. Bhajan Singh, (1978) 
80 Pun LR 103 and Smt, Chander Kanta 
v. Sulekh Chand Sumer Chand, (1978) 
80 Pun LR 423, wherein it has been held 
that the rules of procedure are the hand- 
maids of justice, meant to advance its 
cause and not to deny the parties deci- 
sion on merits. It was further held tha 






fault should not ordinarily be denied un- 
less the party is found guilty of contu-j. 
macious negligence or wilful default. 
Asgher Hussain v, Vicarunnisa Begum, 
AIR 1961 Andh Pra 128 is another auth- 
ority directly on the point that if the 
counsel is engaged in another Cours and 
the suit is dismissed in his absenee, it 
would be a sufficient cause to restore the 
same without the necessity of the iawyer 
to file an affidavit in this behalf, 


3. Even on merits, the very fae that 
the suit was dismissed at 2-30 p.m, and 
the application for restoration was mov 
€d by the counsel within half an hour 
Le. at 3 p.m. on the same day, shows that 
it is not a case of contumacious negli- 
gence or wilful default, In this view of 
the matter the orders of the trial Court 
dismissing the suit for default as also its 
refusal to restore the same are liable to 
be set aside and it is ordered accordingly, 


4, The suit shall be restored af its 
original number and the trial Court shall 
proceed to dispose of the same on merits 
in accordance with law, ` 


5. The parties, through their eounsel 
have been directed to appear before the 
trial Court on March 25, 1981, for pro- 
ceeding further in the matter, 

6. There shall be no order as fo eosts, 
of the present Revision Petition, 
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S. S. SANDHAWALIA, C. J, AND - 
! D. S. TEWATIA J. 

State of Punjab and another, Appel- 
lants v. Deepak Theatre, Dhuri, Re- 
Spondent. 

Letters Patent Appeal No, 913 of 1980, 
D/- 3-4-1981.* 


(A) Punjab Cinemas emano Act 
. (11 of 1952), Ss. 5, 4, 3, 6, 8, 9 and Pre- 
amble — Objects of the Act — Regulation 
and Licensing of Cinema business — 
Includes power to. impose conditions in 


licence to classify seats in Cinema hall 


and prescribe rates therefor — Power 
not ultra vires the Act nor amounts to 
excessive delegation, AIR 1981 Punj & 
. Har 92, Reversed. (Punjab Cinemas (Re- 
gulation) Rules (1952), R. 4 and Form A; 
Licence — Regulation and licensing of 
_ business). 

The licensing authority is competent 
under the Act to classify the seats in a 
cinema hall and to prescribe rates there- 
for. Condition No. 4 of the Licence issued 
in Form A prescribed by Rule 4 of Rules 
framed under the Act expressly authoris- 
ing the classification of seats and the pre- 
scription of rates therefor is not ultra 
vires the Act. The various provisions of 
the Act make it clear that firstly, to 
safeguard the public health and safety, 
secondly, to safeguard against undesir- 
able, obscene or provocative films being 
‘shown to the public and thirdly, to re- 
gulate exhibitions of films, direct exhibi- 
tion of documentary films and the films 
meant for educational purposes ete, are 
not the only objects of the Act, The 
heading and preamble of the Act reveal 
that the larger purpose of the Act is the 
“regulation” and “licensing” of the busi- 
ness of cinematograph exhibition, 5S. 3 
highlights the regulatory and licensing 


intent of the statute. Ss. 4, 5, 6, 8 and 9. 


of the Act and R. 4 of the Rules further 
fortify that ‘regulation’ and ‘licensing’ 
the business is the basic postulate of the 
Act. The power to regulate and license a 
trade, business or calling is invariably 
one of wide amplitude. Therefore Rule 4 
of the Rules, prescribing Form-A for 
the grant of the licence -under the Rules 
and Condition No. 4 in the said Form, do 
not travel beyond the scope and purposes 


*Against judgment of Rajendra Nath 
. Mittal, J. reported in AIR 1981 Punj & 
Har 92. 
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of the Act, These provisions expressly 
and in terms authorise the making of the 
classification of cinema seats and the pre- 
scribing of rates therefor, This power 


` would fall well within the power of ‘re- 


gulation’ and ‘licensing’ of the business 
of cinematograph exhibitions, AIR 1981 
Punj & Har 92, Reversed. 
. (Paras 6, 9, 11, 12) 
Section 7A which was introduced by 
the Punjab Act 11 of 1952 also leads to 
the same concFusion, (Paras 13, 14) 
(B) Punjab Cinemas (Regulation) 
Rules (1952), R. 4, Form A — Condition 
4 — Licensing Authority — Classifying 
seats in Cinema hall and prescribing 
rates therefor — Absence of factual 


‘foundation that it has resulted in actual 


loss to business — Plea that the power 
violated Art. 19 (1) (g), held not main- 


tainable. (Punjab Cinemas (Regulation) 
Act (11 of 1952), S. 5). AIR 1954 SC 747, 
Disting. (Para 20) 
Cases Referred: Chronological — Paras 
AIR 1970 SC 1589 10 
AIR 1969 Mad 21if g 
AIR 1967 Punj 219 6, 7 


AIR 1961 SC 751: 1961 (1) Cri LJ 773 IL 
AIR 1961 All 600 6, 7, 15 
(1960) W. P. No. 174 ete. of 1960, Univer- 


sal Theatre, Tiruppur v, Collector of 
Coimbatore / 8 
AIR 1954 SC 747 19 
AIR 1952 Bom 16- 55 | 16 


Mohinderjit Singh Sethi, Addl. Advo- 
cate-General with H. S. Kathuria, for 
Appellants; Ashok Bhan, for Respondent, 

S. S. SANDHAWALIA, C. J.:— Whe 
ther the Punjab Cinemas (Regulation) 
Act, 1952 and the rules framed there- © 
under authorise the Licensing Authority 
to make classes of Cinema Hall Seats and 
to prescribe the rates therefor is tha 
meaningful and indeed solitary question 
which falls for determination in this set 
of fourteen connected appeals under 
clause 10 of the Letters Patent. 


2. The learned single Judge had dis< 
posed of all the -fourteen writ petitions . 
by a common judgment which is under 
appeal. Counsel are equally agreed that 
this judgment will govern all the Letters 
Patent Appeals, 


3 Since the questions of law and fact 
are indeed closely similar, if not identi~ 
cal, a reference to the facts in L. P. A 
No. 913 arising from C. W. P. No. 6300 
of 1976 amply suffices, The respondent 
was carrying on the business of exhibi- 
tion of cinema films in Deepak Theatre, 
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Dhurl, It had been duly granted a licence 
by the District Magistrate, Sangrur, 
under Section 5 of the Punjab Cinemas 
(Regulation) Act, 1952 (hereinafter called 


the Act) and the rules framed thereunder, . 


The Licensing Authority by its order 
dated the 26th of February,. 1975, had 
_ made four classifications of seats, namely, 

Box; Ist Class; IInd Class/Ladies and HD 
Class at the prescribed rate of Rs, 2.70}; 

. 1.75; Rs. 1.30 and Re. 0.80 p. respec- 
tively, That order was challenged on .be- 
half of the respondent in © W. No. 1752 
of 1971 and this High Court after issuing 
notice to the respondent stayed the op- 
eration of this order. Apparently the pro- 
prietors of the Cinema Hall thereafter 
made their own classification of seats 
and fixed the rates therefor. 
subsequently the District Magistrate, 
Sangrur, who is the Licensing Authority 
passed a fresh order dated the 26th of 
August, 1976, abolishing the earlier classi- 
fication and fixing three classes of Cinema 
Seats as under:— 


Balcony — Rs, 3.50 p. 
lst Class — Rs. 2.50 p. 
2nd Class — Rs, 2.00 p, 


The aforesaid rates were apparently 
lower than those fixed by the. cinema 
owners themselves and a representation 
was made on their behalf to the Licens- 
ing Authority which, however, was re- 
jected. The respondents then presented 
the writ petitions and by the judgment. 
under appeal all the writ petitions pre- 
ferred earlier in 1971 and sa in 1976 
stand allowed, 


4, The learned single Judge noticed 
that there was no section in the Act spe- 
cifically authorising the - ' Licensing Au- 


thority to classify the seats in cinema 


hall and to prescribe rates therefor, 
Therefrom he deduced that the power, to 
do so was beyond the scope of the Act 
and consequently condition No. 4 in the 
Form ‘A’ prescribed by Rule 4 which ex- 
pressly authorised the classification of 
Seats and the prescription of rates there- 
for was held ultra vires the Act, 


5. It is the aforesaid view which has 
been assiduously assailed on behalf of 
the appellant-State. It was submitted 
that an overly constricted and narrow 
view has been taken ofa beneficent 
piece of legislation enacted specifically in 
the interest of the general public. In 
particular it was pointed out that the 


larger purpose of the Act, namely, the re- . 


_ gulation of all cinema exhibitions has 
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totally missed consitleration. It was con- 
tended that condition No. 4 in the form 
of the licence in accordance with Rule 4 
was well within the ambit of the regula- 
tion of a trade or business, 

- 6 Now a close look at the judgment 
would indicate that the basic premises on 
which it proceeds is the assumption that 
the Act had only three objects and these 
were exhaustive, It has been observed 
as follows:— 

“From a reading of the above sections, 
there appear to be three objects of the 
Act firstly, to safeguard the public 
health and safety, secondly, to safeguard 
against undesirable, obscene or provoca- 
tive films being shown to the public and 
thirdly to regulate exhibitions of films 
direct exhibition of documentary films 
and the films meant for educational pur- 
poses etc. Gee AIR 1967 Punj 219 and 
AIR 1961 All 600). There is no section in 
the Act authorising the Licensing Au- 
thority to prescribe classes in the Cinema 
Halls or to fix rates of the classes.” 


With the greatest respect to the learn 
single Judge it appears to us that his 


`- basic assumption that the ‘aforesaid thr 
-objects enumerated by him were 


th 
only objects of the Act.and were exhaus- 
tive of all its purposes is not easily sup- 
portable by either principle or precedent. 
To arrived at the aforesaid conclusion th 
learned single Judge seems to have pri- 
marily relied on sub-sections (1), (2) and 
(4) of Section 5 and made a passing refer- 
ence to Sections 6 and 8 and the rule 
making power under Sec. 9 of the Act 
Therefrom it seems to be concluded more 
as a dictum rather than a reasoned con- 
clusion that the only objects of the Act 
were the three enumerated by him. 


7. ‘The Act is comprised of eleven sec- - 
tions and has the virtue of relative bre- 
vity. What deserves highlighting is the 
fact that S. 5 on which basie reliance 
seems to have been placed by the learn; 
ed single Judge for his conclusion prima- 
rily prescribes the restrictions on the 
power of the Licensing Authority for 
granting a licence. This provision could, 
therefore, hardly be either exhaustive or 
conclusive on the point of the larger ‘pur- 
poses of the Act. Similarly S. 6 clothes 
the Government ‘or the local authority to 
suspend exhibition of films in certain 
cases whilst S. 8 empowers the State Gov- 
ernment or the Licensing Authority tc 
suspend, cancel or revoke licences grantec 
under S. 5 on the basis of the seven 
grounds prescribed therein, As already - 


} 
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noticed, S. 9 gives the rule-making auth- 
ority to the Government, These provi- 
sions, therefore, are not so directly rel- 
evant for eliciting the purposes of the 
Act and in any case cannot be conclusive 
on the point. Undoubtedly the three ob- 
jects noticed by the learned single Judge 
are amongst the patently plain purposes 
thereof but there appears to be no war- 
rant for the assumption or the conclu- 
sion that these three and three alone 
were the objects of the Act and all rules 
framed thereunder would be void if they 
traversed beyond the same, It would ap- 
pear that some support for the view taken 
by the learned singla Judge was first 
sought from the singla Bench judgment 
in Rasdeep Touring Talkies v, Distt, 
Magistrate, Karnal, AIR 1967 Punj 219. A 
close perusal of this judgment would, 
however, disclose that the learned Judge 
who rendered the same nowhere attempt- 
ed any exhaustive enumeration of the 
objects of the Act and in passing noticed 
only those which were relevant for the 
decision of the particular issue arising 
before him. Similarly in Govind Ram 
Sharma v. State of U, P., AIR 1961 All 
600, the learned single Judge was indeed 
far from any precisely cataloguing all 
‘the purposes of the Act as is evident 
from the following observations (at 
p. 603) :— l 

“The Act has thus at least two objects 

In view. One the licensing of the place 
where cinematograph exhibition can be 
held and, two, the education and health, 
etc., also of the community making use 
of them.” 
It is plain from the use of the words 
‘at least’ in the quotation aforesaid that 
no exhaustive listing of objects was 
sought to be made and indeed the first 
object mentioned by him is an added one 
to the three enumerated in the present 
judgment under appeal, 

8. Again in support of his view, the 
learned single Judge placed basic reli- 
ance on certain observations in the single 
Bench judgment reported as Royal Arts, 
Coimbatore v. State of Madras, AIR 1969 
Mad 211. However, a close analysis of 
the ‘said Judgment would show that it is 
no warrant for the proposition that under 
the Madras Cinemas (Regulation) Act, the 
classification of seats and the prescrip- 
tion of prices for the tickets thereof can- 
not be either fixed or regulated there- 
under. An indepth examination of the 
short Judgment would indicate that in the 
_ opening and in the substantial part of the 
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relevant paragraph 2 of the Report, the 
learned Judge was only noticing the con- 
tentions raised on behalf of the petitioner 
and not giving his own findings thereon, 
An earlier unreported judgment of the 
Madras High Court in Universal Theatre, 
Tiruppur v. Collector of Coimbatore 
W.P. No. 174 ete. of 1960, was also relied 
upon on behalf of the petitioner, but it is 
plain that its ratio has little or. no rel- 
evance for the point before us. It calls for 
pointed notice that what was specifically 
under challenge was a condition that the 
licensee of the cinema-hall would not 
collect a fee exceeding 5 naya paise for 
each cycle kept in the cyclestand. Con- 
sequently, the decision turned entirely 
on the basic postulate that the levying 
of the fee has to be commensurate with 
the services rendered and therefore fixa- 
tion of merely 5 naya paise as an over- 
all limit for the charge at the eycle stand 
was held to be arbitrary and unsupport- 
able. It was expressly observed that the 
condition itself mentioned the amount 
as a fee and in that event the licensee 
was entitled to correlate the quantum of 
the fee to the actual expenses incurred for 
providing the amenities for the cycle- 
stand which would depend on the salary 
he paid to the caretakers and other ex- 
penses like lighting, cost of up-keep of 
the stand etc. It was in this context that 
the upper limits for the fee fixed with- 
out relevance or relation to the services 
rendered was held to be ultra vires, 
Significantly the whole of the condition 
or rule were not struck down and only 
that part of it which prescribed that the 
fee collected from the users of the cycle 
stand should not exceed 5 naya paise was 
declared as ultra vires, It would thus be 
manifest that the Royal Arts Coimba- 
tore’s case (supra) is plainly distinguish- 
able and indeed has no direet bearing to 

the issue before us, 


9. To conclude on this limited 
with the greatest deference to the learn- 
ed single Judge, neither the relevant 
statutory provisions nor principle or pre- 
cedent appear to support his basic pre- 
mise that the three objects of the Act. 
noticed by him were exhaustive amd con 
clusive, Even when pressed, Mr. Asho 
Bhan. learned counsel for the respondents 
was unable to cite any other authority 
which has confined the objects of the 
present or similar or analogous statutes 
only to three objects, nor was he able to 
raise any logical argument necessarily, , 
pointing to such a conclusion, - 
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10. Now apart from the above, what 
seems to have significantly missed notice 
is the larger purpose of the statute, 
namely, the regulation of the business of 
cinematograph exhibition .in general 
within the State and its rigid licensing in 
particular. Inevitably, in this context 


what first catches the eye is the heading 


of the statute itself and the preamble 
that follows, which are in the following 
terms :— 


“The Punjab Cinemas (Regulation) Act, . 


1952”—"An Act tomake provision forre- 
gulating exhibitions by means of cinema- 
tographs in the Punjab”, 

Now it would be plain from the above 
that the very heading of the statute gives 
an inkling of its purpose to ‘regulate’ the 
cinema trade and if any doubt remains, 
the preamble is more specific that the 
object is the regulation of all exhibitions 
by means of cinematographs. In this con- 
text, reference to the following observa- 
tions of their Lordships in Jullundur 
Rubber Goods Manufacturers’ Association 
v. Union of India, AIR 1970 SC 1589 
{at p. 1594). is called for:— 


oaeiae Where legislative policy is en- 
unciated with sufficient clearness or a 
standard is laid down the Courts will not 


- interfere. It will depend on consideration 


of the provisions of a particular Act in- 
cluding its preamble as to the guidance 


-which has been given and the legislative 


v meaa 


policy which has been laid down in the 


11. Now proceeding further S. 3 of 
the Act lays down that barring statutory, 
exceptions no cinematograph exhibition 
can be held, except in a place 
under the Act and in compliance with 
any restriction or conditions imposed by 


_|such a licence. This provision indeed 


highlights the regulatory and licensing 
intent of the statute. The same is fur- 


_|ther fortified by the following Ss. 4 and 
. |5 of the Act which respectively prescribe 


the licensing authority and lay down 


- {statutory restrictions on its powers, In- 


deed the relevant part of Section 5 of 


the Act and the supplemental Rule 4 of 


the Punjab Cinemas (Regulation) Rules 
1952, (hereinafter called the Rules) and 
condition No. 4 in the prescribed form A 
of the licence at this stage call for notice 
in extenso:— 


“5. Restrictions on powers of licensing 
authority. (1) The licensing authority 
shall not grant a licence under this Act 
unless it is satisfied that— 
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(a) the rules made under this Act have’ 
been complied with, and 

(b) adequate precautions have been 
taken in the place, in respect of which 
the licence is to be given to provide for 
the safety. of the persons attending ex- 
hibitions therein. 

(2) Subject to the foregoing provisions 
of this section and to the control, of the 
Government. the licensing authority, may 
grant licenses under this Act to such 
persons as it thinks fit, _on such terms and 


conditions as it may determine, 





(3) and (4) xx XX XX 
Rule 4 - 
“Licences, whether for a period of 


three years or temporary. shall be in 
form A annexed to these Rules and shall 
be subject to the conditions and restric- 
tions set forth therein and to the provi+ | 
sions by these rules”, 
Condition 4 
XX Xx > xx 

The licensee shall observe the classi- 
fication of seats and the prices thereof 
for different parts of the licensed build- 
ing/place, approved by the Licensing 
Authority as indicated below and | shall 
not amend or alter the same in any way. 
without the prior approval of the Lieens- . 
ing Authority. ' 


Class of *Number of persons Rate of- 
accommo- which may be admission 
dation admitted into class, 


*"The Licensing: Authority. will 
here enter the Number of per- 
sons who may be admitted into 
the . several parts of the audi- 
torium having special regards to 
the provisions of Rule 24.” 


The aforesaid provisions are plainly in- 
dicative of the legislative intent of closely 
regulating, licensing, and controlling th 
business of cinematograph exhibitions. 
Section 6 of the Act which empowers 
government or the local authority to sus- 
pend exhibitions of films and in particu- 
lar Section 8 of the Act clothing the State 
Government and the licensing authority 
to suspend, cancel or revoke a licence 
granted under Section 5 of the Act on 
the numerous grounds provided therein 
are again a pointer to the regulating and 
the licensing power assumed thereby, 
Lastly, the relevant part of Section 9 of 
the Act which confers the rule-making 
power may be read as under:-— 

“Power to make rules.— The Govern- 
ment may by notification in the official 
gazette. make rules— na 
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(a) prescribing the terms, conditions 
ind restriction, if any, subject to which 
icences may be granted under this Act. 

XX XX XX xx 

xx xx”! 

The aforesaid provision gives the 
legislative sanction for the prescription 
of conditions etc. in the licences to 
granted under the Act, It deserves re- 
calling that in State of Uttar Pradesh 
v. Babu Ram Upadhya, AIR 1961 SC 751, 
their Lordships have authoritatively laid 
down, that any rules, if validly framed 
under the Act, are, for all intents and 
purposes to be deemed part of the 
statute. i 


12. Now a broad conspectus of the 
aforesaid provisions would undoubtedly 
indicate that the statute spreads over the 
whole amplitude of cinematograph -exhi- 
bitions and in particular, for the ‘regula- 
tion’ of this business and the licensing 
thereof including the conditions to be 
imposed thereunder. Indeed, the larger 
purpose of both ‘regulation’ and ‘licens- 
ing’ the business, seems to be writ large 
over the whole of the statute itself Once 
it is held that ‘regulation’ and ‘licensing’ 
of the trade is the basic postulate of the 
{Act, then it is unnecessary to labour the 
point in any great detail. In the Corpus 
Juris Secundum—stated 76 C. J. S. Re- 
lease—32, at page 610, itis stated as under: 


“Regulate. The word ‘regulate’ is de- 
rived from the Latin words ‘rego’ and 
‘regula’. It is a word of broad import, 
having a broad meaning, and is very com- 
prehensive in scope,” 

XX XX 

"The power to regulate carries with it 
full power over the thing subject to re- 
gulation, and in the absence of restrictive 
words the power must be regarded as 
plenary over the entire subject. It exclu- 
des, necessarily, the action of all other 
who would perform the same operation 
on the same thing, and implies the power 
to rule and direct and control, and in- 
volves the adoption of a rule or - guiding 
principle to be followed or the making 
of a rule with respect to the subject to 
be regulated,” 

x x x 

“The power fo regulate includes the 
power to restrain, and indicates restric- 
tion in some respects, and the term ‘re- 
gulate embraces the idea of fixing limita- 
tions and restrictions, and contemplates 
the power of restriction or restraint—” 

x. x “ X 
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“The power to regulate may include the 
power to license or to refuse a license, 
or to require a bond from an applicant 
therefor, or to require the taking out of 
a license; and it may include the 


power to tax or to exempt from taxation, _ 


but not the right to impose a tax for 
TEVENUC......0c0see0™ 
x x 

“The power to regulate a particular 
business or calling implies the right to 
prescribe and enforce all such proper and 
reasonable rules and regulations as may 
be deemed necessary and wholesome in 
conducting the business in a proper and 
orderly “manner, and includes the auth- 
ority to prescribe reasonable rules, re- 
fulations and conditions on which such 
a business may be conducted or permitted 
and ordinarily is confined to such reason- 
able restraints on the trade or business 
as may be demanded by the public in- 
terest......... i 
It would thus appear that a power to 
regulate and license a trade, business or 
calling is invariably one of wide ampli 
tude and this appears to be so well settle 
that it calls for no great elaboration. We, 
are, therefore, of the view that Rule 40 
the Rules, prescribing form A for th 
grant of the licence under the Rules an 
condition No. 4 in the said form, do no 
travel beyond the scope and purposes o 
the parent statute. These provisions ex 
pressly and in terms authorise the makin 
of the classification of cinema seats an 
the prescribing of rates therefor. We ar 
clearly of the view that this would fall 
well within the power of ‘regulation’ an 
‘licensing’ of the business of cinemato 
graph exhibitions, 

13. The aforesaid view would receive 
massive support from the insertion of 
Section 7-A in the Act on August 19, 1952 
by the amending Punjab Act No. 11 of 
1952. This provision calls for notice in 
extenso:—~ 

“(1) No person other than a person 
who is an authorised booking clerk at 
the “licensed place, or an agent of tha 
licensee at any other place and whose 
name has been approved by the licensing 
authority shall sell tickets for any cine- 
matograph exhibition: 

Provided that in the case of sale of 
tickets at a place other than the licensed 
place, the approval of the licensing auth~ 
ority shall also be necessary in respect 
of the place where tickets are to be sold, 

(2) Whoever contravenes the provisions .- 
of sub-section (1) shall be punishable 


” m 
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with imprisonment which may extend to 
one month or with fine which may extend - 


to one thousand rupees or both, 


(3) Notwithstanding anything contained 
in the Code of Criminal Procedure, -1898, 
an offence under this section shall be 
cognizable; 

Provided that no police officer shall be 
empowered to arrest without warrant un- 
less he is of or above the rank of an As- 
‘sistant Sub-inspector.” 


It would be evident from the plain read- 
ing of the aforesaid provision that it in- 
tends, to closely control the persons who 
would be authorised to sell the cinema 
tickets and even the place where they are 
to be sold and further that any violation 
of the same has been made a cognizable 
offence punishable with imprisonment 
up to one month. There can be little doubt 
that the whole purpose of this section is 
to make available to the public cinema 
tickets at reasonable rates and to prevent 
any inflated prices thereof and the black- 
marketing therein. If the statute could be 
s0 solicitous that a violation of these con- 
ditions resulting obviously in the sale of 
tickets at inordinately higher prices to 
the pubHe should be made a cognizable 
offence, can it possibly be said that the 
fixation of the price of cinema tickets and 


their fair availability to the public in. 


general is an object beyond the scope and 
ambit of the statute. It appears axiomatic 
to us that exhibition and licence of every 
business or calling would include within 
it the power to fix reasonable prices in 
accordance with the provisions thereof 
unless there are specific restrictive words 
to the contrary which are conspicuous by 
their absence in the present Act and the 
Rules framed. thereunder. | 


14, We may expressly notice that Mr. 
Ashok Bhan, learned counsel for the re- 
spondents very candidly conceded that 
_undoubtedly the prices of cinema tickets 
could be prescribed, if a specific Section 
in the Act is so provided. Apart from the 
concession, it is otherwise evident that 
there is no constitutional or statutory bar 
to the fixation of reasonable prices ‘for 
cinema tickets. If, as conceded by the 
learned counsel for the respondents, pri- 
ces of tickets could be undoubtedly con- 
trolled under a specific provision of the 
Act, we are unable to see why it would 
be impermissible to do so by the statu- 
tory rules themselves where the parent 


Act envisages within it the larger power. 


of the ‘regulation’ and ‘licensing’ of the 
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trade, In the present case, it does not) 
seem to be in dispute that Rule 4 and 
Form A prescribed thereby, as also con- 
dition No. 4 therein, are statutory in 
nature and therefore, would have the 
same force of law as the provisions of 
the Act itself, provided that they are 
within the four corners thereof. Conse- 
quently, if prices of cinema tickets could 
be prescribed by virtue of a Section in 
the Act itself, it could be so done by the 
statutory rules duly framed thereunder 
which in our view did not suffer from any 
vice of excessive delegation or unconstitu 
tionality. 

15. The conclusion which we have ar- 
rived at basically on the provisions of 
the statute and on principle would derive 
support from the observations in Govind 
Ram Sharma v. State of Uttar Pradesh 
AIR 1961 All 600. Therein also a number 
of conditions imposed by the licensing 


authority under the Uttar Pradesh Cinemas 


(Regulation) Act, 1955, were assailed, 
Whilst upholding the imposition of the 
conditions, it was observed that so long 
as those conditions were reasonable and 
had reference to the objects of the Act 
and the regulations contemplated by it, 
they would be beyond the pale of chal- 
lenge, > 


16. Lastly, in this context, it deserves 
recalling that the original order of the 
licensing authority in 1971 was expressly 
made in the interest of the weaker sec- 
tions of the society for whom a slightly 


lower classification of seats was sought to 


be made at the rate of 80 paise. Similarly, 
the subsequent order of the licensing au- 
thority in 1976 was again directed to- 
wards the availability of cinema tickets 


-at fair prices to cinema goers. It would 


thus be apparent that both the assailed 
orders were sought to be made in the in- 
terest of the publie and in particular the 
relatively weaker section thereof. A pro- 
vision of this nature has, therefore, to be 
construed in the light of the following 
observations of Chagla, C. J. speaking for 


‘the Division Bench in State of Bombay 


v. Heman Santlal Alreja, AIR 1952 Bom 
16 (at p. 18): . 

"In considering the validity of the Re 
quisition Act, we have to bear in minc 
that although the administration of the 
Act may have resulted in some hardship, 
on the whole it is a beneficent measure 
intended to subserve a very pressing social ' 


need. It, therefore, calls at our hands a 


benevolent interpretation, The Court must 
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always lean in favour of holding the vali- 
dity of an Act rather than against it. There 
‘may be cases where a law is alleged to 
contravene fundamental rights in such a 
case, undoubtedly, the Court must zea- 
lously “scrutinize the provisions of the 
impugned Act in order to see that funda- 
mental rights are not violated. But where 
what is challenged is only the letter of 
the law and substance is in the interest 
of a larger body of citizens, then as far 
as possible the Court must try to uphold 
the substance and not permit the latter 
to defeat the object of the Legislature,” 


17. Repelled on his main stand that 
the prices of cinema tickets could not be 
fixed or controlled by the licensing auth- 
ority under condition No. 4 of form-A 
therefor, Mr. Ashok Bhan then fell back 
on the larger and what appears to us as 
. untenable, argument. that the afore- 
said condition No. 4 was directly or im- 
placably hit by Article 19 (1) (g) of the 
Constitution of India. 


18. In fairness to Mr. Ashok Bhan, it 
must be noticed that he had raised this 
contention before the learned single Judge 


as well, but because he had already taken © 


a view in favour of the petitioner on the 
main issue, he did not advert to the same, 
Consequently we allowed full latitude to 
the learned counsel for the respondents 
. to sustain this ground before us, 


19. Despite full rein having been given 
with regard to the aforesaid contention, 
the learned counsel could do no more 
than place some sketchy reliance on the 
observations made in R. M. Seshadri v. 
District Magistrate, Tanjore, AIR 1954 SC 
747. Therein, it was held that a special 
condition in a license granted under the 
Cinematograph Act,. 1898 which obliged 
the cinema owners to exhibit at the com- 
mencement of each performance not less 
than 2,000 feet of one or more approved 
films, was an arbitrary imposition which 
could not be sustained. We have closely 
examined this judgment but are wholly 
unable to see how the ratio thereof is ap- 
plicable to the proposition that the power 
given to the licensing authority to fix 
cinema prices is ipso facto violative of 
Article 19 (1) (g) of the Constitution. In 
the earlier part of this judgment, we 
have taken the view that the fixation of 
the prices of cinema tickets is integral to 
and a necessary adjunct of the larger 
power to ‘regulate’ and ‘licence’ the 
cinematograph trade. At best, such a 
_ power is a reasonable restriction in the 
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interest of the general publice to carry 
on such a business, That being so, we 
are unable to appreciate the contention 
that merely because the Act and the 
Rules thereunder clothe the licensing au- 
thority with power to fix prices which 
had been exercised by Imposing condition 
No. 4, then the same would become 
necessarily unconstitutional, 


20. As an argument of desperation, 
Mr. Ashok Bhan had then contended that 
the addition of another classification of 
Seats at the lower rate of 80 paise or a 
marginal reduction in the general rates 
fixed by the cinema-owners earlier, was 
not merely a reasonable restriction but in 
fact took away his very right to carry 
on the trade of cinema exhibition. How- 
ever, there is not the least factual founda- 
tion for such a contention on the present 
record. There is no material or data fur- 
nished on behalf of the respondents 
which could even remotely show that a 
mere adding of a classification of seats at 
a lower rate or a reasonable reduction in 
the prices charged by exhibitors, was 
such a financial blow which wowld rend 
the carrying on of this trade not only 
onerous but totally impossible, Indeed, 
Mr. Ashok Bhan ultimately conceded 
that on this point no sufficient material 
or data had even been attempted to be 
placed on the record. We have, therefore, 
no option but to hold that there is no 
ground whatsoever for jumping to th 
conclusion. that the action of the licensing 
authority herein is violative of the funda- 
mental right to carry on the trade an 
business of cinematograph exhibition, 









21. In the light of the aforesaid dis- 
cussion, we hold with respect that the 
view of the learned single Judge that 
condition No. 4 in form-A, prescribed by 
the Rules, is ultra vires of the Act, is not 
sustainable. We, therefore, allow these 
appeals, set aside the judgment and dis- 


‘miss all the writ petitions with no order 


as to costs, 
D. S. TEWATIA, J. :— I agree, 


Appeals allowed, 
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such a relationship exists between the» 
parties, If it is denied, the revenue Court 


S, S. SANDHAWALIA, C, J., S. P, 
GOYAL AND J. V, GUPTA, JJ.* 


‘Amar Singh and another, Appellants v, 
Dalip, Respondent, 

Second Appeals Nos, 1821 and 1822 of 
3978, D/- 12-3-1981.** 

Punjab Tenancy Act (16 of 1887), Sec- 
tion 77 — Ejectment suit under — Deci- 
sion of Revenue Court upon relationship 
of landlord and tenant between the par- 
fies —- Would not operate as res~judicata 
in subsequent civil suit between the par- 
ties. (Civil P. C. (1908), S. 11). 

Per Majority — (S. 5. Sandhawalia, 
C.J., Contra)}— The decision of the Reve- 
nue Court under Sec. 77 of the Punjab 
Tenancy Act upon the relationship of 
landlord and tenant between the parties 
would not operate as res judicata and 
would be open to challenge in a subse- 
quent suit or any other collateral pro- 
ceedings between the parties, 

(Paras 26, 65) 

Per S. P. Goyal, J.:— The Revenue 
Court is only entitled to pronounce on 
the relationship between the parties for 
the purposes of deciding disputes within 
its cognizance as enumerated in S. 77 and 
the Legislature has not conferred any 
furisdiction on the Revenue Court to pro- 
nounce finally on. the jurisdictional facts 
i. e, the existence of the relationship of 
landiord and tenant between the parties. 

(Para 12) 

The authorities under the rent control 
laws may have to pronounce on the re- 
lationship of landlord and tenant between 
the parties to exercise jurisdiction vested 
in them under these statutes but their 
decisions would not be binding on the 
parties and operate as res judicata in a 
subsequent suit, (Para 19) 

Per J. V. Gupta. J. :— The Punjab Ten- 
ancy Act proceeds on the assumption that 


"In this case the Judges of the Full 
Bench differ in their views. The major- 
ity view‘is taken by S. P. Goyal and 
J. V. Gupta, JJ. and the minority view 
by S. S. Sandhawalia, C. J, 

The judgments are printed in the order 

, in which they are given in the Certified 
Copy—Ed. 


**Decided by Full Bench on order of re- 
ference made by S, P. Goyal J, D/- 
6-3-1979. 
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may, in a given case, determine the ques- 
tion in order to assume jurisdiction . to 
grant the necessary relief, which relief 
is only within the competence of that 
Court under Section 77 of the Act, but it~ 
does not mean that any such decision re- 
lating to the jural relationship of land- 
lord and tenant is final and cannot be 
adjudicated upon in a Civil Court. Even 
if it may be assumed that the expression 
“Court of limited jurisdiction”, includes 
a revenue Court as well, it does not 
render the decision on the issue of jural 
relationship between the parties, by a 
revenue Court, res judicata in a sub- 
sequent suit as a revenue Court .cannot 
be held to be “competent” to decide the -` 
same, (Paras 61, 63) 


Per S, S. Sandhawalia, J. (Contra) —' 
The decision of a competent revenue 
Court clothed with jurisdiction to decide 
the issue of the jural relationship of land- 
lord and tenant, would be binding between 
the parties on general principle of res 
judicata or principles analogous to the 
general principles of res judicata. Nobody 
should be vexed with the same cause 
twice, (Paras 40, 42, 57} 

In view of the earlier state of the law 
the legislative history and the object and 
purpose of the amending provisions of 
C. P. C, Amendment Act of 1976; the mis- 
chief which it had sought to correct; and - 
the use of the phrase ‘Court of limited 
jurisdiction’ would all inevitably bringa 
Revenue Court and similar Courts of 
special jurisdiction well within the ambit 
of the newly inserted Explanation VII 
to Section 11 of the Code, Therefore it 
cannot be said that the expression ‘Court 
of limited jurisdiction’ refers only to. 
civil Courts having inferior pecuniary, 
jurisdiction, The newly added Explana-<_ 
tion VIL to Section 11 of the Civil P, G 
would statutorily render the decision of 
a Revenue Court on the issue of jural res 
lationship between the parties as res 


. judicata in a subsequent suit, 


- (Paras 49, 51, 52) 
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Sarin and R. L. Sarin, for Appellants; 

Rajesh Chaudhary, for Respondent, 

S. P. GOYAL, J. (Majority view):— 
The following question of law was ref- 
erred by me in R. S. As. Nos. 1821 and 
1822 of 1978 to a larger Bench as the 
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correctness of several decisions of ihis 
Court was challenged on the basis of a 
number of Supreme Court cases, 


“Whether the decision of Rent Con- 
troller under the rent control laws or a 
Revenue Court under Section 77 of the 
Punjab Tenancy Act upon the relationship 
of landiord and tenant between the par- 
ties operates as res judicata and ıs not 
open to challenge in a subsequent suit or 
in other collateral proceedings between 
the parties? 


2. The brief facts giving rise to the 
present controversy are that the appel- 
lants filed a suit in the Court of Assist- 
ant Collector First Grade Ballabhgarh for 
the ejectment of the respondent on the - 
ground of non-payment of rent and per- 
sonal need which was decreed on Octo- 
ber 29, 1976. Instead of filing any appeal 
against that judgment, the respondent 
brought the present suit for declaration 
that he was in possession of the land in dis- 
pute as a mortgagee; that there was no 
relationship of landlord and tenant be- 
tween the parties and that the, judgment 
and decree of ejectment was without 
Jurisdiction and void. As he was dispos- 
sessed during’ the pendency of the suit in 
execution of the decree of the Revenue 
Court, relief of possession was introduc- 
ed by way of amendment of the plaint, — 


3. The trial Court, after appreciating 
the evidence of the parties, held that re- 
lationship of landlord and tenant existed 
between the parties and dismissed the 
suit. The finding of the trial Court was’ 
reversed, on appeal, by the learned Addi- 
tional District Judge with the result that 
the decree of the Revenue Court was 
declared -to be void and the suit decreed, 
Aggrieved thereby, the defendants have 
filed the said second appeals in this 
Court, 

4, The main ground urged by the 
learned counsel to impugn the decree 


‘under appeal was that the judgment: of 


the Revenue Court operated as res judicata 
between the parties and was not open to 
challenge in a Civil suit. Reliance for 
this proposition of law was placed on a 
Supreme Court decision in Om Parkash 
Gupta v. Dr. Rattan Singh, 1963-65 Pun 
LR 543 and three Division Bench judg- 
ments of this Court in Muni Lal v. Chandu 
Lal, 1968-70 Pun LR 473; Ambala Bus 
Syndicate (P) Ltd. v. Indra Motors Kurali 
1968-70 Pun LR 960 and J. G, Kohli v. 
Financial Commissioner Haryana, 1975 
Ren CJ 689: (AIR 1976 Punj & Har 17) . 
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The learned counsel for the respondent, 
on the other hand, claimed that Om 
Parkash Gupta’s case (supra) does not 
support the proposition of law put for- 
ward by the appellants and challenged 
the correctness of the three Division 
Bench decisions of this Court relying on 
the said Supreme Court case and two’ 
other decisions in Magiti Sasamal v, 
Pandab Bissoi, AIR 1962 SC 547 and Durga 
Singh v. Thelu, AIR 1963 SC 361. It was 
under these circumstances that the above 
noted question was referred by me for 
_ decision to a larger Bench, 


5. Though in these appeals, we are 
directly concerned with a judgment of 
the Revenue Court under the Punjab 
Tenancy Act and not with the judgment 
of the Rent Controller under the East 
Punjab Urban Rent Restriction Act 1949 
yet I framed the question in such a fashion 
so as to include the judgments of both 
the Revenue Court as well as the Rent 
Control because all the judgments relied 
upon by the learned counsel for the ap- 
pellants related to the proceedings under 
the Rent Act. Otherwise also, so far as 
the proposition of law involved is con- 
cerned, there is no distinguishing feature 
between the judgment of the Rent Con- 
troller and the Revenue Court under the 
Said Acts, 


6. The question referred to us, in my 
view, stands fully covered by the judg- 
ment of the Supreme Court in Om 
Parkash Gupta’s case (1963-65 Pun LR 
043) (supra) and has to be answered in the 
negative. But a contrary view was taken 
by a Division ‘Bench of this Court in 
Muni Lals case (1968-70 Pun LR 473) 
(supra) relying on the same decision of the 
Supreme Court which was followed in the 
other two Division Bench cases noticed 
above. The rule laid down in Muni Lal's 
case however, runs counter not only to 
the decision in Om Parkash Gupta’s case 
(supra) but several other decisions of the 
Supreme Court, 


7. In Om Parkash Gupta’s case (1963-65 
Pun LR 543) (SC) (supra), the landlord 
filed an application before the Rent Con- 
troller for eviction of Om Parkash Gupta 
on several grounds. Om Parkash Gupta 
denied the allegations that he was a ten- 
ant and pleaded that the building was on 
lease with the Ali India Postal and R. M. S. 
- Union for office-cum-residential pur- 
poses, Because of non-compliance of the 
order of the Rent Controller under Sec- 
tión 15 (7) of the Delhi Rent Control Act, 
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1958 for the deposit of rent. the defence 
of the tenant was struck off and ex parte 
ejectment order was passed against him 
holding that prima facie the relationship 
of landlord and tenant had been establish- 
ed on the basis of certain rent receipts, 
The tenant having failed in the first and 
second appeals approached the Supreme 
Court by way of special leave which was 
granted by the learned Vacation Judge on 
June 5, 1962. The main contention urged 
on behalf of the tenant in the Supreme 
Court was that the authorities under the 
said Act had no jurisdiction to entertain 


_the proceedings inasmuch as it was deni- 


ed that there was any relationship of 
landlord and tenant between the parties. 
This contention was overruled with the 
following observations :— 

“ee #* ** Ordinarily it is for the Civil 


Courts to determine whether and if so, . 


what jural relationship exists between 
the litigating parties. But the Act has 
been enacted to provide for the control 
for rents and evictions of tenants, avo- 
wedly for their benefit and protection. 
The Act postulates the relationship of 


landlord and.tenant which must be a pre- © 


existing relationship. The Act is direcled 


he t o 


to control some of the terms and inci-. 


dents of the relationship. Hence, there 
- is no express provision in the Act em- 


powering the Controller, or the Tribunal, © 


to determine whether or not there is a 
relationship of landlord and tenant. In 
most cases such a question would not 
arise for determination by the authorities 
under the Act. A landlord must be very 
ill-advised to start proceedings under the 
Act, if there is no such relationship of 
landlord and tenant. If a person in pos- 
session of the premises is not a tenant, 


- the owner of the premises would be en- 


titled to institute a suit for ejectment in 
the Civil Courts, untrammelled by the 
provisions of the Act. It is only when he 
happens to be the tenant of premises in 
an urban area that the provisions of the 
Act are attracted. If a person moves a 
Controller for eviction of a person on the 
ground that he is a tenant who had, by 
his acts or omissions, made himself liable 
to be evicted on any one of the grounds 
for eviction, and if the tenant denies that 
the plaintiff is the landlord, the Con- 
troller has to decide the question whether 
there was a relationship of landlord and 
tenant.” 


Although there is a specifice provision 
under Section 15 (4) of the said Act which 
authorises the Controller to decide as to 
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who would be entitled to the rent de- 
posited by the tenant in case of, a dis- 
pute between the parties, yet it was fur- 
ther observed that the Act does not, in 
terms, authorise the Authority under the 
Act to determine the initial question of 
relationship of landlord and tenant, that 
such decision may not be res judicata 
in a regular suit in which similar issue 
_ may directly arise for decision. The fol- 
lowing propositions of law, therefore, 
emerge from the decision of the Supreme 
Court in Om Parkash Gupta’s case (1963- 
65 Pum LR 543) (supra), 


(1) that the Rent Controller, under the 


~Delhi Rent Control Act, the provisions 
of which are in pari materia with the East 
Punjab Urban Rent Restriction Act, 1949, 
has.not been invested with specific, much 
less exclusive jurisdiction, to finally de- 
termine. the relationship of landlord and 
tenant between the parties, 


(2) that the Rent Controller for the 
purposes of exercising jurisdiction vested 
in him under the provisions of the rent 
control laws would be competent to de- 
termine the question of relationship of 
landlord and tenant, if disputed, in any 
proceedings before him and the mere 
denial of the said relationship would not 
debar the Rent. Controller from exercis- 
ing any jurisdiction under the said Act, 

(3) that the decision of the Rent Con- 
troller on the question of the relationship 
of landlord and tenant between the par- 
ties would not be res judicata in a re 
gular suit in which a similar issue may. 
arise for decision, 


8. Regarding the third proposition, an 
attempt was made to build an argument 


because of the use of word, “may” in the. 


_ said judgment and it was urged that the 
Supreme Court never categorically said 
that the decision of the Rent Controller 
would not be res judicata in a regular 
suit. The argument, however, has no 
merit. The use of the word “may” does 
. not eonnote that the Supreme Court had 
any doubt on the question whether the 
decision of the Rent Controller operates 
as res judicata or not in regular suit, 
Otherwise, there was no reason to make 
these observations as no such question 
was direetly involved there. It was to 
clarify the real nature of the order of 
the Rent Controller and the extent of its 
jurisdietion that this observation was 
made in the absence of which there was 
a lot of scope for confusion and mis- 
application of the observation that the 
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Rent Controller has the jurisdiction to 
determine the issue of relationship made 
in the earlier part of the judgment. On 
the other hand, if the decision of the Rent 
Controller could operate as res judicata 
in a regular suit, the. Supreme Court 
would have certainly said so instead of 
making the above observation. 


9. The law on the exact extent to 
which the powers of statutory tribunals 
are exclusive was thus settled by Lord 
Esher in the Queen v. The Commissioner 
for Special purposes of the Income-tax 
(1888) 21 QBD 313. -> 

"When an inferior Court or tribunal or 
body, which has to exercise the power of 
deciding facts, is first established by Act 


‘of Parliament, the legislature has to con- 


sider what powers it will give that tribu- 


‘nal or body. It may in effect say that, :f 


a certain state of facts exists and is 
shown to such tribunal or body before it 
proceeds to do certain things it shall have 
jurisdiction to -do such things, but not 
otherwise. There it is not for them con- 
clusively to decide whether that state of 
facts exists. and if they exercise the juris- 
diction without its existence, what they 
do may be questioned, and it will be held 
that they have acted. without jurisdiction, 
But there is another state of things which 
may exist. The legislature may entrust 
the tribunal or body with a jurisdiction, 
which includes the jurisdiction to deter- 
mine whether the preliminary state of 
facts exists as well as the jurisdiction, on 
finding that it does exist, to proceed furs 
ther or do something more.” 

The dictum of Lord Esher was first cited 
with approval and relied upon by Fazal 
Ali, J. who spoke for the Bench in Brij 
Raj Krishna v, S, K. Shaw, AIR 1951 SC 
115. In this ease also, the order of the 
Rent Controller ordering the eviction of 
the tenant because of non-payment of rent 
was challenged in the Civil Court on tha 
ground that no case of non-payment of 
rent in law had been established, The 
trial Court as well as the Appellate 
Court dismissed the suit but it was decreed 
by the High Court in second appeal. Thea 
judgment of tha High Court was reversed 
with the observation that because under 


‘the Act the Reng Controller has been en- 


trusted with a jurisdiction to determine 
whether there is non-paymen$ of rent or 
not the case would fall within the second 
category mentioned by Lord Esher and its 
finding on non-payment of rent and the 
consequent order of eviction, therefore, 
would not be open to challenge in -the 


f 


1981 . 


Civil Court. The rule laid down by Lord 
Esher was again approved and followed 
by the Constitution Bench of the Supreme 
Court in Addanki Tuiruvenkata Thata 
Desika Charyulu v. State of Andhra Pra- 
desh, AIR 1964 SC 807. In Desika Char- 
yulu’s case (supra) the order of the Settie~- 
ment Officer passed under the Madras 
Estates (Reduction of Rent) Act (30 of 
1947) was: under challenge. Clause (d) of 
Section 3 (2) of the said Act defines the 
word, “Estate” with which the Court was 
concerned, as under (at p. 811): 


“3, In this Act, unless there is some- 
thing repugnant in the subject or con- 
text— 
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(d) any inam village of which the grant 
has been made, confirmed or recognised 
by the Government, notwithstanding 
that subsequent to the grant, the village 
has been partitioned among the grantees 
or the successors in title of the grantee 
or grantees,” 


The question before the Court was whe- 
ther the finding of the Settlement Officer 
that the inam village in dispute was an 
“estate” was challenged in a civil suit. 
The answer to the question was made 
by the Constitution Bench in the follow- 
ing terms (at p. 817):— 


“Where therefore persons appearing in 
opposition to the proceedings initiated 
before the Settlement Officer under Sec- 
tion 9 question the character of the pro- 
„perty as not falling within the descrip- 
tion of an ‘inam village’, he has of neces- 
sity to decide the issue, for’ until he 
holds that this condition is satisfied, . he 
cannot enter on the further enquiry which 
is the one which by Section 9 (1) of the 
Act he is directed to conduct. On the 
terms of 5. 9 (1) the property in question 
being an ‘inam village’ is assumed as 4 
fact on the existence of which the com- 
petency of the Settlement Officer to de- 
termine the matter within his jurisdiction 
rests and as there are no words in the 
statute empowering him to decide finally 
the former, he cannot confer jurisdic- 
tion on himself by a wrong decision on 
this preliminary condition to his juris- 
diction. Any determination by him of this 
question, therefore, is (subject to the 
result of an appeal to the Tribunal) bind- 
ing on the parties only for the purposes 
of.the proceedings under the Act, but no 
further. The correctness of that finding 
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may be questioned in any 


. legal proceeding in the ordinary Courts 


of the land where the question might 
arise for - decision. The determination by 
him of the second question whether the 
‘inam village’ is an inam estate is, how- 
ever, within his exclusive jurisdiction and 
in regard to it the jurisdiction of the 
Civil Courts is clearly barred. 

: 10. The learned counsel for the re- 
spondent relied on three other decisions 
of the Supreme Court, namely, Chaube 
Jagdish Prasad v. Ganga Prasad Chatur- 
vedi, AIR 1959 SC 492; Bhagwan Dayal 
v. Mst. Reoti Devi, AIR 1962 SC 287 and 
Katikara Chintamani Dora v. Guatreddi 
Annamanaidu, AIR 1974 SC 1069. But it 
is not necessary to notice them, in detail, 
because in view of the decisions discuss- 
ed above, the law on the question of the 
binding nature of the order of Tribunal/ 
Court of special jurisdiction appears to 


‘be well settled and may be stated thus.— 


(1) that the decision of Tribunal/Court 
of special jurisdiction would operate as 
res judicata and be not open to challenge 
in a subsequent suit between the parties 
in a Civil Court on any matter which 
is in its exclusive jurisdiction, 

(2) the decision of such a Tribunal/ 
Court on facts on the existence of which 
only it gets jurisdiction to decide matters 
entrusted to it under the statute would 
not operate as res judicata in any »sub- 
sequent suit between the parties unless 
such tribunal/Court is also clothed ex- 
pressly with the jurisdiction to decide 
these facts. 


11. The correctness of these proposi- 
tions of law was also not challenged by 
the learned counsel for the appellants. 
He, however, urged that the impugned 
order of the Revenue Court as well as an 
order of ejectment passed by the Kent 
Controller on the question of relationship 
of landlord and tenant would fall under 
the Second category and, therefore, 
not liable to question in a subsequent 
civil suit. It is, therefore, not disputed 
that the Rent Controller under the East 
Punjab Urban Rent Restriction Act or 
the Revenue Court under the Punjab 
Tenancy Act has not been invested with 
any exclusive jurisdiction to pronounce 
upon the question of relationship of land- 
lord and tenant between the parties. 


12. The question which then remains 
to be decided is as to whether the Reve- 


nue: Court or the Rent Controller has 
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been invested with the jurisdiction under 
the Punjab Tenancy Act or the East 
Punjab Rent Restriction Act, as the case 
may be, to decide the question of rela- 
tionship of landlord and tenant. or they 
are entitled incidentally to go into this 
matter for exercising the jurisdiction ex- 
pressly invested in them under the said 
Acts. A perusal of Section 77 of the 
Punjab Tenancy Act would show that the 
Revenue Court has been invested with the 
jurisdiction to decide certain disputes be- 
tween the landlord and tenant which 
necessarily means that the existence of 
relationship of landlord and tenant be- 
tween the parties is a condition prece- 
dent before any matter specified therein 
can be taken cognizance of by a Revenue 
Court. There is no provision in whole of 
the section which authorises the Revenue 
Court to pass a decree regarding the re- 
lationship of the parties. It is, therefore, 
obvious that the Revenue Court is only 
entitled to pronounce on the relationship 
between the parties for the purposes of 
deciding disputes within its cognizance 
as enumerated in that section and the 
Legislature has not conferred any juris- 
diction on the Revenue Court to pro- 
nounce finally on the jurisdictional facts 
ji e., the existence of the relationship of 
landlord and tenant between the parties. 
The reason for not doing so is also not far 
to seek. The determination of the status 
of the parties or a question of title be- 
tween them may involve very intricate 
questions of civil law. For example, the 
status of the landlord may depend on 
the proof and validity of adoption or a 
will. Nobody can even suggest that the 
Revenue Court has jurisdiction to pro- 
nounce on the validity of adoption or a 
will or that such a decision could be final 
and binding on the parties. If that is 
so, then it has to be ruled that the Re- 
venue Court has no jurisdiction to pro- 
nounce finally on the question of status 
of the parties or any other question of 
title because no distinction can be made 
between a simple question of title and 
question of title which involve in- 
tricate and complicated questions of 
law so far as the extent of juris- 
diction is concerned. Furthermore. 
not a single decision has been cited at 
the bar wherein it may have been ruled 
that the decision of the Revenue Court 
under the Punjab Tenancy Act on the 
question of title or status of the parties 


is final and not open to challenge in a 
civil suit. On the contrary, as early as 
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the year 1935, a Division Bench of the 
Lahore High Court in Mt. Harnam Kaur 
v. Narain Singh, AIR 1935 Lah 739 while 
interpreting the scope of the jurisdiction 
of the Revenue Court took the view that 
where a revenue suit is instituted for 
ejecting the tenants and this is the only 
jurisdiction exclusively vested in the 
Revenue Courts, that Court cannot de- 
termine the question of title in that case 
and its decision, therefore cannot operate 
so as to prevent the Civil Courts from 
entertaining the subsequent suit which 
involves the question of title. This view 
has held the field for all these years 
and its correctness has never been doubt- 
ed in any decision so far. A similar view 
was taken by a Full Bench of the Madras 
High Court in Pallapalli Venkatarama 
Rao v. Masunuru Venkayya, AIR 1954 
Mad 788 while dealing with the question 
of exclusive jurisdiction of the Revenue 
Court under the Madras Estates Land Act 
(1 of 1908), which is evident from the 
following passage (at pp. 790-91):— 

“If a particular matter is one whicn 
does not fall within the exclusive juris- 
diction of the revenue Court, then a deci- 
sion of a revenue Court on such a matter, 
which might be incidentally given by the 
revenue Court, cannot be binding on the 
parties in a Civil Court. One practical 
test would be to determine if that parti- 
cular matter would not be a matter in 
respect of which the Civil Court would 
have jurisdiction. To give an obvious in- 
stance, suppose in a suit under Section 55 
for the grant of a patta instituted by a. 
person claiming to be the adopted son cf 
the ryot who was. a pattadar, the land-’ 
lord raises a plea that he is not entitled 
to the patta because his adoption is not 
valid. It may be that the revenue Court 
would have to summarily go into the 
question whether the person suing is or 
is not the validly adopted son of the pre- 
vious ryot. Can it possibly be said that 
the finding of the revenue Court on the 
issue of adoption is binding on the par- 
ties in a subsequent suit in a Civil Court 
in which the validity of the adoption 
might fall to be decided? There can be 
no doubt about the answer. 

That is because the dispute as to the 
validity of the adoption is not a dispute 
in respect of which a revenue Court has 
exclusive jurisdiction. Such a dispute is 
a matter well within the jurisdiction of a 
civil Court. Therefore, it cannot be with- 
in the exclusive: jurisdiction of the Reve- 
nue Court, and the decision of such a 
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dispute by a revenue Court cannot be 
binding in a civil Court.” 

13. In Raja Muhammad Abdul Hussan 
Khan v. Prag, AIR 1916 PC 150, a notice 
of ejectment under the United Provinces 
Land Revenue Act was got issued by the 
plaintiff against the defendants. In the 
suit filed in the Revenue Court to con- 
test their liability for ejectment, the 
defendants set up the plea that they were 
not tenants and instead held Zimidari 
rights which were in the nature of under- 
proprietary rights. This plea/defence was 
upheld up to the highest Revenue Court. 
Thereafter, the plaintiff filed a suit in 
the Civil Court to establish that the def- 
endants had no proprietary or under- 
proprietary rights in the suit land which 
obviously meant that they were only ten- 
ants under him. While explaining the 
nature and extent of the jurisdiction 
under the said Act it was held that the 
Court of Revenue has exclusive jurisdic- 
tion to determine what is the status 
of a tenant on lands and what are the 
special terms upon which such tenant 
holds arid that the civil Courts have the 
exclusive jurisdiction to decide whether 
or. not a person in possession of lands 
holds a proprietary or an under-proprie- 
tary rights in the lands. . 


14. The very question which is being 
debated before us came for consideration 
before a Full Bench of the Patna High 
Court in Kishun Sah v. Harinandan Pra- 
sad Sah, AIR 1963 Pat 79. The order of 
eviction passed under Section 11 of the 
Bihar Buildings, Lease, Rent and Eviction 
Control Act, 1947 was challenged on the 
ground that there was no relationship 
of landlord and tenant between the par- 
ties. The plea of the landlord that this 
question stood finally decided by the Rent 
Controller was negatived by the Full 
Bench in the following words: (at 
pp. 80-81): 


“It is well settled that, unless the 
legislature expressly confers upon a tri- 
bunal of limited jurisdiction ‘the exclu- 
sive power to decide facts upon which it 
can assume jurisdiction to do a certain 
act or to pass a certain type of order, it 
has no jurisdiction to decide these pre- 
liminary or jurisdictional facts finally. 
While it has necessarily to come to its 
own conclusions on these facts in order 
to exercise its jurisdiction relating to 
matters within its exclusive jurisdiction, 
its decision on these facts is liable to be 
challenged in the Civil Court. A tribunal 
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of limited jurisdiction cannot have un- 
limited power to determine the limit and 
to assume jurisdiction or, in other words, 
it cannot usurp jurisdiction on a wrong 
decision relating to jurisdictional facts. 


Where on an application for eviction of 
a tenant under Section 11, Bihar Build- 
ings. Lease, Rent and Eviction Control 
Act, 1947 an order for eviction of the 
tenant on ground of personal necessity of 
the landlord is passed by the final appel- 
late authority under that Act, the order 
ean be challenged by a suit in the Civil 
Court on the ground that no relation- 
ship of landlord and tenant existed be- 
tween the parties. No power has been 
given to the Controller under the Act to 
decide finally and conclusively the ques- 
tion of existence of the relationship of 
landlord and tenant between the parties 
or the question as to whether the pre- 
mises occupied by the tenant is a build- 
ing. These are jurisdictional facts and, 
with regard to these facts, the Controller 
or his higher authorities cannot possibly 
be held to have exclusive jurisdiction. 
The provision relating to the finality of 
their decision in Section 18 of the Act can 
only apply to their decision relating to . 
matters which are within their exclusive 
jurisdiction. It follows, therefore, that a 
decision of the Controller as to existence 
of the relationship of landlord and tenant 
between the parties is not final and its 
correctness is liable to be examined by 
the Civil Court.” 


15. In Smt. Kanta Devi v. Surinder 
Kumar, (1979) 1 Ren CR 31: (AIR 1978 
Delhi 318), V. D. Misra, J. negatived the 
plea that the decision of the Rent Con- 
troller on the question of relationship of 
landlord and tenant between the parties 
operated as res judicata with the follow- 
ing observations: (at p. 319): 


“The Delhi Rent Control Act, 1958 was 
enacted to provide for the control of rent 
and evictions. The powers are to be 
exercised by the Controller appointed 
under the Act. Chapter DJ of the Act 
controls the eviction of tenants. Sec- 
tion 14 falls under this Chapter. This sec- 
tion pre-supposes the relationship of 
landiord and tenant between the parties 
before any order of eviction can be 
passed. Where this relationship is in dis- 
pute, the Controller has to incidentally 
decide it in order to decide the question 
of eviction. Sub-section (1) of Section 50 
of the Act takes away the jurisdiction of 
the Civil Courts to decide questions 
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which the Controller is empowered to 
decide under the Act. - 


Subject to the provisions of sub-section 


(4) of Section 50 the decision of the Con- 
‘troller on the question of eviction of a 
tenant, or on a matter which the Con- 
troller is empowered by or under the 
Act to decide, is final. Though the Con- 
- troller has not been empowered to decide 
a question of title to property or any 
question as to the persons entitled to re- 
ceive the rent, he can decide these ques- 
tions incidentally. This, in fact, is neces- 
sary in order to determine questions of 


rents and evictions of tenants for which - 


the Controller was empowered by the 
Act. The exclusive jurisdiction of the 
Controller, as is apparent from the 
scheme of the Act, is only to decide ques- 
tions relating to rents, eviction of tenants 
and grant of possession to landlords. 


This Act does not give exclusive juris- 
diction to the Controller to decide finally 
the relationship of landlord and tenant.” 


16. Now, I may also notice two other 
decisions of this 
was taken that the Rent Controller would 
have no jurisdiction to decide the ques- 
tion of relationship of landlord and ten- 
ant if it involved a complicated question 
of title. In Beant Singh v. Smt. Harbans 
Kaur, 1980-82 Pun LR 310, the original 
landlord had left behind three daughters 
and one of them claiming to be the ex- 
clusive owner of the demised building on 
the basis of a will alleged to have been 
executed in her favour by the original 
landlord, sold the demised building to 
Smt. Harbans Kaur who on the basis of 
the sale deed executed in her favour filed 
an ejectment application against the ten- 
ant in occupation on the ground of non- 
payment of rent as well as personal re- 
quirement. The tenant denied that there 
was relationship of landlord and tenant 
between the parties and pleaded that she 
was the owner of one-third share in the 
demised building, having purchased the 
same from the daughter of the original 
landiord. The validity of the will was also 
questioned by him. On these facts, my 
‘learned brother J. V. Gupta, J. held that 
as the Rent Control Authority had no 


jurisdiction to decide the. question of the 


validity of the will in dispute, it being a 
question of title, the application for eject- 
ment under the East Punjab Urban Rent 


Restriction Act could not be maintained, | 


17. ‘In. Kharati Ram Bansi Lal v. Smt. 
Radha Rani, (1968) 70 Pun LR 978, a Divi- 
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sion Bench consisting of D. K. Mahajan 


and P. C. Jain, JJ. was of the view that - 


if the Rent Controller comes tọ the con- 
clusion that he cannot decide the ques- 
tion of relationship of landlord and 
tenant between the parties without de- 


termining the complicated question of . 


title, he will, in that event, stay his 
hands. The learned Judges doubted: the 
correctness of the decision in Muni Lal’s 
case ( (1968) 70 Pun LR 473) (supra) having 
been based on a decision of the Patna 
High Court in Baijnath Sao v. Ram Par- 
sad, AIR 1951 Pat 529 which was later 
on overruled in Kishun Sah’s case (AIR 
1963 Pat 79) (FB) (supra). The observa- 
tions in Kishun Sah’s case were approv- 
ed as these were in consonance with the 
judgment of the Supreme Court in Om 
Parkash Gupta’s case ( (1963) 65 Pun LR 
543), (Para. 11, page 983) (supra). 


18. An attempt was also made by the 


learned counsel for the appellants to. 


argue on the basis of the newly added 
Explanation VII to Section 11 of the 
Code of Civil Procedure that after the 
introduction of this explanation even the 
decision of the Court of limited jurisdic- 


tion would operate as res judicata. The- 


argument is wholly misconceived. Sec- 
tion 11 deals with the decisions of the 
civil Courts only and the decisions of the 
Court of exclusive jurisdiction/Tribunals 
are not covered by that section. The 
decisions of Tribunals and Courts of,ex- 
clusive jurisdiction debar. the raising of 
the issues in a civil suit on matters 
which are exclusively within their juris- 
diction not because of Section 11 but be- 
cause of the provisions contained in the 
statute creating those Tribunals or Courts. 


Sometimes, their decisions operate by ` 


way of res judicata under the general 
principles of res judicata also but never 
because of the provisions of Section 11. 
Moreover, the words, “Court of limited 
jurisdiction” refer to civil Courts gov- 
erned by the Code of Civil ‘Procedure 
and not such Tribunals or Courts of ex- 
clusive jurisdiction. Though the civil 
Court is not defined in the Code but Sec- 
tion 3 makes it clear that the Courts 
which are governed by the Code are the 


High -Court, District Court, Civil Courts 


inferior to that of District Court and the 
Court of Small ‘Causes. That apart Ex- 


- planation VIII was: added not to cover the 

decisions of Tribunals or Courts of limit- _ 

> ed jurisdiction - otherwise - than the civil | 
Courts. It ‘was introduced :to nullity: the ` 


provisions. contained in the main section 


. 
~ 
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which require - -that the decision of the 
earlier court would operate res judicata 
only if it was competent to try’ the sub- 


z sequent suit. For example, a person files 


a suit for realization of Rs. 2,000/- in the 
Court on account of rent from a tenant. 
This suit is cognizable by the Court of 
Sub Judge 2nd Class. In this suit if a 
question is raised regarding the status of 
the parties or the ownership of the pro- 
perty, any decision made by the Court 
would not operate as res judicata in a 
subsequent suit for possession filed by the 
landlord where jurisdictional value of 
the suit is more than pecuniary limits of 
Sub Judge 2nd Class because of the said 
provision in the main section. After the 
introduction of Explanation VIII that 
decision of Court of Sub Judge 2nd Class 
would now on the question of ownership 
operate as res judicata although it did not 
have the jurisdiction to try the subse- 
quent suit in which the question has 
again been raised. The said provision in 


the main body of section was resulting in 


an anomalous situation such as even if 
the finding of the Sub Judge 2nd Class 
was confirmed up to the High Court, it 
was still not binding on the parties and 
was open to challenge in the second suit 
It was to do away with this anomaly that 
Explanation VIII was introduced -and not 
to cover the decisions of the Courts or 
Tribunals of exclusive but limited juris- 
diction within the ambit of the said sec- 
tion. The contention raised, therefore, has 
no merit. 

19. The problem regarding the orders 
of the authorities under the Rent Con- 
trol laws is much simpler because these 
authorities are not Courts and are only 
Tribunals of exclusive jurisdiction - only 


on matters laid down in the statute- 


creating them. The authorities under these 
Acts are not required to observe the de- 
tailed procedure of the Civil Court and 
the jurisdiction conferred on them is of a 
summary nature. A reference to Sec- 
tion 13 of the East Punjab Urban Rent 
Restriction Act which deals with the 


ejectment of the tenant would show that - 


the Rent Controller, if satisfied that the 


claim of the landlord is bona fide, can 


make an order directing the - tenant to 
put the landlord in possession. Of course, 


the procedure adopted by the Rent Con- — 


troller has to conform to the norms of 
natural justice but all the same it is not 
required to adopt.an elaborate procedure 
of a civil Court. In case of an application 
by the landlord who.is a member of the 
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Armed Forces, the Rent Controller is re- 
quired to dispose of the same’ within one ` 
month as fär as it may be possible and 
made of his satisfaction has also been 
circumscribed by attaching finality to the 
certificate issued. by the prescribed au- 
thority regarding the requirement that _ 
the landlord is serving under special con- 
ditions. In these circumstances, it is not 
possible to hold that the Legislature in- 
tended to confer any plenary jurisdiction 
on the authorities under the said Act to 
pronounce finally even on facts which 
are known as jurisdictional facts and on 
the existence of which alone the said au- 
thorities can proceed to pass orders on 
matters within their jurisdiction. I am,’ 
therefore, of the considered view that: 
though the authorities under the rent] 
control laws may have to pronounce on 
the relationship of landlord and tenant 
between the parties to exercise jurisdic- 
tion vested in them under those statutes 
but their decisions would not be binding 
on the parties and operate ag res judicata . 
in a subsequent suit. 

20. Now we may notice the decisions 
relied upon by the learned counsel for 
the appellants. The basic and the main 
judgment is of the Division Bench in 
Muni Lal’s case ( (1968) 70 Pun LR 473) 
(supra) holding that the decision of the 
Rent Controller on the question of exis- 
tence of relationship of landlord and 
tenant between the parties operates as 
res judicata in a subsequent suit. Re- 
liance for this proposition was placed on 
Om Parkash Gupta’s case ( (1963) 65 Pun 
LR 543) (SC) (supra) and a decision of 
the Andhra Pradesh High Court in Kunta 
Hari Rao v. Yelukur Subba Lakshmanna 
(1966) 1 Andh WR 122. Narula, J. who 
wrote the judgment interpreted the 
Supreme Court judgment in the follow- - 
ing manner :— 

“It was observed that Tribunals under 
the Act being creatures of the statute 
have limited jurisdiction and have to 
function within the four corners of the 
statute creating them. At the same time 
held the Supreme Court, they are Tri- 
bunals of exclusive jurisdiction within 
the provisions of the Act and their orders 
are final and not liable to be questioned 
in collateral- proceedings like a separate 
suit: or appueanen in ‘executing proceed 


ings.” . 


The learned J udge then ` proceeded: -tO 

say:— . 
“Moreover, the 

nouncement of the 


authoritative pro 
Suprëme Court has 
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finally settled the controversy about the 
decision of the Rent Controller on the 
disputed. question’ being within his juris- 
diction. In this state of law, we cannot 
but hold that the Rent Controller as well 
as the Appellate Rent Control Authority 
did have the jurisdiction to decide whe- 
ther the relationship of landlord and ten- 
ant existed between the parties or not.” 


21. With utmost humility and respect 
‘to the learned Judges, I am of the view 
that no such proposition of law could be 
propounded on the authority of the deci- 
sion in Om Parkash Gupta’s case ( (1963) 
65 Pun LR 543) (SC) (supra). I have al- 
ready discussed this decision in the 
earlier part of the judgment and the 
same need not be repeated here. The 
Supreme Court never held’in that case 
that the Rent Controller has exclusive 
jurisdiction to pronounce on the question 
of relationship of landlord and tenant be- 
tween the parties and only ruled that the 
Rent Controller would be competent to 
decide this question for exercising its 
jurisdiction under the rent control laws. 
On the contrary it was further made 
clear that such a decision on the ques- 
tion of the status of the parties would 
not operate as res judicata in a subse- 
quent suit. 


22. The other dea of the Andhra 
Pradesh High Court in Kunta Hari .Rao’s 
case ({ (1966) 1 Andh WR 122) (supra) relied 
upon by the Bench had absolutely no 
bearing on the question in hand. What 
was held in that case was that the Rent 
Controller was competent to enquire and 
decide the question of jural relationship 
of landlord and tenant. Neither any ques- 
_ tion as to whether the decision of the 
Rent Controller would be binding on the 
parties in any subsequent suit was raised 
nor decided. 


23. In the case. of Ambala Bus Syndi- 
cate (P) Ltd. ( (1968) 70 Pun. LR 960) 
(supra), the decision in Muni Lal’s case 
- ( (1968) 70 Pun LR 473) (supra) was follw- 
ed but with an additional observation 
that as the orders of the authorities under 
the East Punjab Urban Rent Restriction 
Act are made final by the provisions of 
Section 15, they would not be liable to 
be challenged in a civil Court. There is no 
gainsaying that the order of the authority 
under the said Act has been made final 
on matters upon which the said authority 
has the jurisdiction to pronounce under 
the provisions of the Act. As discuss- 
ed, in detail, in Om Parkash Gupta’s case 
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( (1963) 65 Pun LR 543) (SC) (supra), the 
Rent Controller under the said Act has 
the jurisdiction to pronounce only on two 
matters, apart from some other incidental 
matters, namely, the fixation of fair rent 
and the eviction of tenant if the condi- 
tions laid down in the statute are ful- 


ae ae 


filled. So any decision of the Rent Con- 


troller regarding the fixation of the Rent 
or on the question whether the ground 
of ejectment exists or not would certainly 
be final. For example, if the ejectment 
has been ordered on the ground of non- 
payment of rent a suit would not be com- 
petent to challenge that order on the 
ground that the finding of the Rent Con- 
troller on the question of non-payment 
of rent was not correct or that it was er- 
roneous in law. As the question of rela- 


tionship of landlord and tenant between : 


the parties is not within the exclusive 
jurisdiction of the Rent 


Controller and - 


any order in this respect would not be- 
come final under the provisions of Sec- : 


-tion 15, though the Rent Controller would 


be competent to pronounce on this mat- 
ter for the purpose of exercising its juris- 
diction under the said Act. 

24. So far as the decision in J. G. 
Kohli’s ease (AIR 1976 Punj and Har 107) 
(supra) is concerned, suffice it would to 
say that the present question was not be- 
fore the Bench at all and the only argu- 
ment raised there was that as the rela- 
tionship of landlord and tenant was de- 
nied, the authorities under the East Pun- 
jab Urban Rent Restriction Act had no 
jurisdiction to proceed in the case. The, 
matter had come before the Bench in a` 
petition under Article 226 of the Consti- 
tution of India against the orders of the 
authorities under the said Act. It was 
held relying on Om Parkash Gupta's 


-case ( (1963) 65 Pun LR 543) (SC) (supra) 


that there was a specific issue on the 
question of relationship of landlord and 
tenant and the Rent Controller had the 
jurisdiction to decide the same. The fur- 
ther observation that-such decision could 
not be challenged in any subsequent civil 
suit is in the nature of obiter dicta and 
was made simply relying on Muni Lal’s 
case ( (1968) 70 Pun LR 473) (supra). No 
considered opinion was expressed in that 
case and the same is, therefore, 


of no 


help to the appellants. Similarly, in 


Balbhadar v. Hindi Sahitya Sadan, (1980) | 
1 Ren CJ 376 (Punj and Har), again this 


question did not fall for consideration | 


and the only point to be decided was 
whether the authorities under the East 


1981 


Punjab Urban -Rent Restriction Act are 
competent to pronounce upon the ques- 
tion of relationship of landlord and ten- 
ant between the parties, when disputed. 
‘So this decision again is hardly of any 
assistance so far as the present contro- 
versy is concerned. 


25. The last two Supreme Court deci- 
sions in Lal Chand v. Radha Kishan, AIR 
1977 SC 789 and Smt. Raj Lakshmi Dasi 
v. Banamali Sen, AIR 1953 SC 33 relied 
upon by the learned counsel for the ap- 
pellants also have no bearing on the 
question in hand because in both these 
cases the matter decided by the Tribunal 
was in its exclusive jurisdiction. In Lal 
Chand’s case (supra), the question whe- 
ther a tenant of a building in a slum area 
should or should not be permitted to be 
evicted therefrom, was within the exclu- 
sive jurisdiction of the authorities under 
the Slum Areas (Improvement and 
Clearance) Act, 1956. Similarly, in Smt. 
Raj Lakshmi Dasi’s case (supra) the ques- 
tion of apportionment of compensation 
Was within the exclusive jurisdiction of 
the District Judge under the Land Acqui- 
sition Act. The orders passed under the 
said statutes by the competent authorities 
were consequenlty held to be final and 
not open to challenge in the Civil Court. 
Both these decisions obviously have no 
bearing on the present case. 


26. In view of the above discussion, 
the question referred to this Bench is 
_ answered in the negative and it is held 
that the decision of the Rent Controller 
{under the rent contro] laws or the Reve- 
nue Court under Section 77 of the Punjab 
Tenancy Act upon the relationship of 
landlord and tenant between the parties 
would not operate as res judicata and be 
open to challenge in a subsequent suit or 
any other collateral proceedings between 
the parties. 

S. S. SANDHAWALIA, C. J. (Minority 
view): 27. I have the privilege of perus- 
ing the lucid and exhaustive judgment 
recorded by my learned brother S. P. 
Goyal, J. With the greatest re- 
spect it appears to me that the question 
framed by him, in his referring order for 
the consideration of the Full Bench, as 
also in the judgment recorded, does not 
in terms arise from the facts of the two 
Regular Second Appeals before us. It is 
well settled that the Courts should 
eschew the determination of questions 
which do not directly fall for determina- 


tion and inevitably if they do so, the ob- 
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servations necessarily would be in the 
nature of obiter dicta and would not be 
of binding. force. I am clearly of the view 
that on the present set of facts before us, 
the only question that can possibly arise 
is with regard to the decisions of the 
revenue courts under the Punjab Tenancy 
Act. Indeed clubbing this issue with that 
of the decision by a rent controller which 
admittedly has no relevance even re- 
motely to the facts of the present cases 
seems to have considerably warped the 
consideration of the basic issue that fell 
for determination. 


28. To appreciate the aforesaid obser- 
vations, it becomes necessary to advert 
in some detail to the matrix of facts giv- 
ing rise to these two appeals. 


‘The appellants Amar Singh and an- 
other claiming to be owners of the land 
in dispute under the provisions of the 
Punjab Occupancy (Vesting of Proprie- 
tary Rights) Act, preferred a suit in the 
court of the Assistant Collector Ist Grade, 
Ballabgarh on July 29, 1975 under Sec- 
tion 77 of the Punjab Tenancy Act seek- 
ing the ejectment of the respondents 
inter alia on the ground that they were 
small landowners and the respondenta 
had defaulted in the payment of rent of 
the land. The said suit was duly decreed 
on October 29. 1976. Admittedly, no ap- 
peal was preferred against the said judg- 
ment and subsequently the respondent- 
tenants were evicted in the execution of 
the decree of the revenue court and the 
appellants were put in possession thereof. 


29. The respondent-Dalip’ Singh then 
instituted a suit im the civil court seek- 
ing a declaration that in fact he was im 
possession of the land in dispute as a 
mortgagee and that there was no rela- 
tionship of landlord and tenant between 
the parties and that the judgment and 
decree of ejectment of the revenue court 
was without jurisdiction and void. As he 
was dispossessed during the pendency of 
this suit, the plaintiff amended the plaint 
to add the relief of being put in posses- 
sion of the suit land as well. 


30. The suit was contested by the ap- 
pellants. It was admitted on their behalf 
that they had obtained a decree for eject- 
ment of the plaintiff from the land in 
dispute, from the revenue court, and they 
asserted that they had already taken 
possession of the said land in execution 


of the said decree. The other allegations 


of the plaintiff-respondent were denied. 
On the pleadings of the parties six issues 
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‘were -framed, but: the material ones that 
call for notice are issues Nos. (1) and @), 
which dre: reproduced -below:— , 


- (1) In what capacity the plain is 
in possession of the. property in dispute 
snd to what effect? 


(2) Whether the order of Assistant 
Collector dated 29-10-1976 is against law 
and without jurisdiction and not binding 
upon the plaintiff as alleged in para No. 4 
of the plaint? 

The trial court decided issue No. (1) 
against the plaintiff-respondent and on 
issue No. (2) it was held that the order of 


the Assistant Collector was within juris- _ 


diction and the same was binding upon 
the parties and this issue was also decid- 


ed against the plaintiff. As a necessary 


consequence the suit of the plaintiff- 
respondent was dismissed. On appeal by 
the: plaintiff-respondent, the learned 


- © Additional District Judge reversed the 


aforesaid findings on issues Nos. (1) and 
(2) which alone were challenged before 
him. The. appeal was allowed and the suit 
of the plaintiff-respondent was decreed. 
Aggrieved thereby the defendant-appel- 
lants have preferred these two Second 
Appeals in this Court which originally 
came up before my learned brother S. P. 
Goyal, J. who noticed a conflict of prece- 


dent and framed a question of law for. 


consideration by the larger Bench. 
31. It would - be manifest from the 


above re’sume’ of facts that the only ques- — 


tion that does and can possibly arise is 
with regard te the judgments of the 
revenue courts under Section 77 of the 
Punjab Tenancy Act. The Rent Control- 
lers under the East Punjab Urban Rent 
Restriction Act, 1949 and the effect of 
their judgments would not even remotely 
enter for consideration. Indeed my learn- 
ed brother Goyal, J. was fully alive to 
this aspect and has himself observed at 
page 4 of his. judgment that though in 
these appeals we were only concerned 
with the judgment of the revenue court 
under the Punjab Tenancy Act, yet he 


had framed the question in such a fashion. 


so as to .include the judgments of the 
Rent Controllers as well for the reason 
that some judgments relied upon by the 
learned council for the parties related to 
proceedings under. the Rent Act. With 
the greatest respect. it appears to me that 
merely because by- way of. analogy judg- 


- - ments pertaining to the Rent Controllers 


were cited, that alone would not: bring in 
the question with regard to their nature 
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and force. when on the facts it does not 


even remotely arise in the present set of . 


appeals. It deserves recalling that mere 
analogy or similarity is not identity and 
in precisely formulating an issue of law 
for decision by the Full Bench, only the 
question directly arising therein can be 


‘considered and adjudicated upon. An 


added reason given by my learned bro- 
ther is that. there is no distinguishing 
feature between judgments 
controllers and the revenue courts under 
{two altogether different’ and distinct sta- 
tutes. Herein:again with the greatest re- 
spect I would beg to differ. 
court it has been settled ever since the 
decision of the Full Bench in Pitman's 
Shorthand Acadamy v. B. Lila Ram and 
Sons, ( (1950) 52 Pun LR 1: (AIR 1950 East 
Punj 181) that a Rent Controller is mere- 
ly a persona designata. On the other hand 
Section 77 (1) of the Punjab Tenancy Act 
itself categorically declares that it is only 
the revenue courts which can exercise 
jurisdiction with respect to any suits as 
described in sub-section (3) thereof At 
this stage it would be repetitive to elabo- 
rate this point asthe sharply distinguish- 
ing features betwixt the two would be 
manifest from what is said hereafter. 


32. I would, therefore, hold that the 
question that calls for determination be- 
fore us herein can be strictly formulated 
only in the following terms:— 

"Whether the judgment of the revenue 
court under Section 77 of the Punjab 
Tenancy Act specifically on the point of 
relationship of landlord and tenant be- 
tween the parties would operate as res 
judicata and is not open to challenge in 
a subsequent suit in civil court?’ 
Before I proceed: to examine the afore- 
said question, it becomes necessary to 
highlight another aspect in view of the 
observations made by my learned bro- 
ther S. P. Goyal J., in his judgment. Now 
it appears to me that what truly calls for 
an answer herein is whether the specific 
issue of the .jural relationship between 
the -parties decided by a revenue Court 
will operate as res judicata in a subse- 
quent suit in the- civil Court. The ques- 
tion before us is not whether any issue 
of title determined by the revenue Court 


would be res judicata or otherwise. It is 


elementary that .the determination 
of - the . question of _ relationship 
betwixt a landlord and tenant. in ìn- 


‘numerable cases -may well involve no 


question. of title at. all. It may merely re- 
volve around the construction of a lease, 


m 


of. the rent . 


Within this ` 


1981. 


rent or any.. 
executed between the parties. and the 
relationship fiowing or deducible there- 
from. In many other cases indeed no, 
dispute pertaining to title may even re- 
motely arise betwixt the parties before a 
revenue Court. It is moot point whe- 
ther an issue of title incidentally deter- 
mined by the revenue Court whilst pro- 
nouncing on the point of jural relation- 


ship between the parties may or may not. 


be res judicata. For ought one know it 
may indeed be`not so and on first im- 
pression that would be my view, but I 
would refrain from expressing any con- 
sidered opinion thereon as the point has 
not been debated before us by the learned 
counsel. Indeed in my humble view the 
question seems to have been slightly 
distorted by the assumption of my learn- 
‘ed brother Goyal J., that the question 
before the Full Bench necessarily raises 
the issue of the determination of ques- 
tions of title I would re-iterate for 
emphasis that the point before us is not 


whether the determination of the question. 


of title by a revenue Court is res judicata 
in a subsequent suit but only limited to 
the issue whether the jural relationship 
of landlord and tenant between the par- 
ties when determined by a competent re- 
venue Court having jurisdiction would 
bind the parties in a subsequent suit. 
Viewing the 
narrowly I would now. proceed to con- 
sider the same. 


33. Before one adverts inevitably to 
the mass of precedent it would be refresh- 
ing to examine the matter first on prin- 
ciple. It appears to me that the question 
before us is plainly divisible into follow- 


ing four distinct zones and lucidity de- - 


mands that it should be succinctly dealt 
thereunder :— 


(i) Whether the forum provided by Sec- 
tion 77 (3) for the institution and decision 
of suits is stricto sensu a Court of Law? 

(ii) If so, 
Court has the jurisdiction to decide the 
issue of the relationship of landlord and 
tenant, if disputed ` before it? 


(iii) Whether the decision of . 
revenue Court 
relationship .of landlord. and tenant 
would be binding between the parties on 
the general principles of res judicata? 

(iv) Whether irrespective of the gene- 
ral principles of res judicata. the newly 
added Explanation VII. to S. 11- of ‘the 
Code of Civil Procedure would render the 


such a 
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other deed or . document- 


aforesaid question thus 


whether such a revenue’ 


strictly on the point of . 


-.Courts provided under S. 77 (3) of 
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a 


„decision of.the issue of. jural relationship 


between the- parties res. judicata in a sub- 
Sequen suit? 

- 34. Now adverting to the dasdi 
question (i) it seems unnecessary to ela- 
borate the basic distinction between a 
revenue officer and a revenue Court under 
the Punjab Tenancy Act. Sub-section (1) 
of Section 77 of the Act is in the follow- 


-ing terms :— 


“77 (1). When a Revenue Officer is ex- 
ercising jurisdiction with respect to any 
such suit as is described in sub-sec. (3); 
or with respect to an appeal or other pro- 
ceeding arising out of any such suit, he 
shall be called a revenue Court.” 

It would be evident that this gives statu- 
tory recognition to this fact that suits 
under sub-section (3) are to be deter- 
mined by a revenue Court: Now by ad- 
verting to sub-section (3) and the proviso 
thereto it is plain that the suits in the 
three groups enumerated thereafter are 
to be tried by a revenue Court, and the 


‘same bars all other Courts to take cog- 


nizance of any such suit. The proviso 


even makes it mandatory that where in 


a suit cognizable by and instituted in a 
Civil Court it becomes necessary to de- 
cide any matter which could be heard 
and determined only by a revenue Court 


-than it must endorse upon the plaint the 


nature of the matter for decision and re- 
turn the plaint for presentation to the 
Collector. A reference may then be made 
to S. 88 (2) of the Act. This provides for the 
procedure cf the revenue Court and it be- 
ing the admitted position that no rules 
having been framed the provisions of the 
Code of Civil Procedure would apply 
mutatis mutandis to all the proceedings in 
the revenue Courts, whether before or 
after the decree. The use of the word 
‘decree’ in this section and another would 
again be a pointer to the nature of the 
revenue Courts because the term decree 
is inevitably linked to a Court of law. 
Section 99 empowers the revenue Court 
to refer matters with regard to jurisdic- 


. tion to the High Court for decision. Mr. 


Sarin the learned counsel for the appel- 
lants drew our attention to S. 100 of the 


-Punjab Tenancy Act, which incorporates 


a provision for a reference being made 
to the High Court by a Civil Court or‘a 
revenue Court, as the case may be, and 


the validation and registration of. the 
decree under the orders of the -High 
Court: It would be. manifest. from the 


aforesaid provisions that’ the ` revenue 
the 
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-Act are in essence Courts of law having 
all the trappings of a Civil Court and 
exercising an exclusive jurisdiction closely 
analagous thereto and are also governed 
by the Code of Civil Procedure which ap- 
plies to the civil Courts. 


35. To highlight the distinction it may 
be pointed out that the position of the 
Rent Controller on the other hand is in 
no way identical with that of the revenue 
Court. It is unnecessary to elaborate the 
matter because in Pitman’s Shorthand 
Academy v, B. Lila Ram and Sons (1950) 
52 Pun LR 1: (AIR 1950 East Punj 181), 
the Full Bench has authoritatively ob- 
served as follows (at p. 188):— 


“With great respect. therefore, I must 
differ from the pronouncement of the 
Division Bench of the Lahore High Court 
and it is clear to me that the intention of 
the Legislature was to appoint ` persona 
designata to perform specific duties and 
it was further the intention that these 
persons would not be governed by the 
ordinary rules of procedure, nor would 
their decisions be subject to appeal or 
revision in a Court of law, and I must, 
therefore, hold that the Rent Controller 
and the ‘appellate authority’ are not 
Courts of law subordinate to the High 
Court within the meaning of S. 115, Civil 
Procedure Code.” 


Some doubts were raised about the cor- 
rectness of the aforesaid view but the 
same was reiterated by a Bench of five 
Judges in Smt. Vidya Devi v. Firm Madan 
Lal Prem Kumar, (1971) 73 Pun LR 61: 
(AIR 1971 Punj 150). It would be thus 
clear that both on the statutory provi- 
sions as also precedent, a Rent Con- 
troller is merely a persona designata 
and it is thus not necessary here to equate 
it with a revenue Court. 


36. It must, therefore, be held on the 


question (i) aforesaid that the revenue 


Courts under Section 77 (3) are stricto 
sensu Courts of law with all the neces- 
sary consequences following from this 
position. 

37. Coming now to question No. (ï) 
aforesaid it appears to be now so well- 
settled by a precedent of the final Court 
and a string of Division Bench judgments 
of this Court that it would be wasteful 
to examine the issue on principle. In 
Om Parkash Gupta v. Dr. Rattan Singh 
(1963) 65 Pun LR 543 (SC) an identical 
question arose under the rent jurisdiction. 
It was contended before their Lordships 
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that in a Tribunal of limited jurisdiction, 
like the Rent Controller, if the relation- 


‘ship of the landlord and tenant is denied 


then it has no jurisdiction to adjudicate 
thereon and must stay its hands forthwith. 
Categorically repelling the same it was 
observed as follows:— 


"+f a person moves a Controller for 
eviction of a person on the ground that 
he is a tenant who had, by his acts or 
omissions, made himself lable to be 
evicted on any one of the grounds for 
eviction, and if the tenant denies that the 
plaintiff is the landlord. the Controller 
has to decide the question whether there 
was a relationship of landlord and ten- 
ant If the Controller decides that there 
is no such relationship the proceeding 
has to be terminated, without deciding 
the main question in controversy namely, 
the question of eviction. If on the other 
hand, the Controller comes to the op- 
posite conclusion and holds that the per- 
son seeking eviction was the landlord and 
the person in possession was the tenant 
the proceedings have to go on. Under 


Section 15 (4) of the Act the Controller 
is authorised to decide the question whe- 
ther the claimant was entitled to an order 
for payment of rent, and if there is a dis- 


pute as to the person or persons to whom ' 
the rent is payable, he may direct the 
tenant to deposit with him the amount 
payable until the decision of the question 
as to who is entitled to that payment.” 
and again— 


“The Act proceeds on the assump- 
tion that there is such a relationship. If 
the relationship is denied, the authorities 
under the Act have to determine tnat 
question also because a simple denial of 
the relationship cannot oust the jurisdic- 
tion of the tribunals under the Act. True, 
they are tribunals of limited jurisdiction 
the scope of their power and authority be- 
ing limited by the provisions of the 
Statute. But a simple denial of the rela- 
tionship either by the alleged landlord 
or by the alleged tenant would not have 
the effect of ousting the jurisdiction of 
the authorities under-the Act, because 
the simplest thing in the world would be 
for the party interested to block the 
proceedings under the Act to deny the 
relationship of landlord and tenant. The 
tribunals under the Act being creatures 
of the Statute have limited jurisdiction 
and have to function within the four 
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corners of the Statute creating them. Bul 
within the provisions of the Act, they are 
tribunals of exclusive jurisdiction and 
their orders are final and not liable to be 
questioned in collateral proceedings like 
a separate suit or application in execu- 
tion proceeding.” 











The enunciation of the law aforesaid ap- 
pears to me as categoric in laying down 
that even a persona designata, like the 
Rent Controller (see Pitman’s Shorthand 
Academy v. B. Lila Ram & Sons (AIR 
1950 East Punj 181) (FB)) has the fullest 
jurisdiction to decide the question of the 
relationship of landlord and tenant when 
it is raised before it. That view has been 
unreservedly followed in this Court in a 
series of Division Bench decisions which 
at this stage may only be noticed chro- 
nologically, that is. Muni Lal v. Chandu 
Lal, (1968) 70 Pun LR 473; Ambala Bus 
Syndicate (P) Ltd. v. Indra Motors Kurali, 
(1968) 70 Pun. LR 960 and J. G. Kohli v. 
Fimancial Commissioner Haryana. 1975 Ren 
CJ 689: (AIR 1976 Punj & Har 107). In 
passing it may be noticed that some doubts 
about the correctness of the view in the 
aforesaid judgments was raised by a 
learned single Judge which was consider- 
ed in depth and the earlier view was re- 
affirmed afresh in the recent Division 
Bench judgment in Balbahadar v. Hindi 
Sahitya Sadan, (1980) 1 Ren CJ 376, to 
which I was a party. 


38. With the aforesaid overwhelming 
weight of precedent staring him in the 
face learned counsel for the respondents, 
Mr. Chaudhri was forced to concede that 
there was now not a single judgment of 
the final Court or of this Court and for 
that matter of any other High Court which 
had taken a contrary view. Therefore, it 
must be held that there is an unbroken 
line of decision on the point that even 
a persona designata, that is, the Rent 
Controller has the fullest jurisdiction to 
decide the question of relationship of 
landlord and tenant when agitated before 
him. 

Once it is held as above, it follows 
by necessary implication that the position 
would even be more so in the case of 
revenue Courts. I have already noticed 
that these are Courts of law stricto 
sensu. It was not even sought to be dis- 
puted before us that the revenue Courts 
are in essence Courts of law. What is 
said, therefore, with regard to the deter- 
mination of the relationship of. landlord 
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and tenant in the context of the rent 
jurisdiction applies doubly and with 
greater force to the same question, when 
raised and decided by the revenue Courts. 
On question (ii), therefore, it must be 
unreservedly concluded that the revenue 
Courts have the fuliest jurisdiction to 
decide the jural relationship of landlord 
and tenant, if it is disputed before them. 


39. Adverting now to question (il), it 
first deserves highlighting that once a 


‘Court or tribunal has jurisdiction to de- 


cide an issue, then on the basis of ‘the 
celebrated dictum of Lord Hobhouse it 


inevitably has jurisdiction to decide the . 


same rightly or wrongly. Merely because 
in a Court of limited jurisdiction, the pro- 
cedure may not be as elaborately formal 
as in the general Civil Courts, or the 
Presiding Officers thereof may not be 
presumed to be so well versed or versatile 
in the intricacies of civil law, would be 
no reason to detract from the decision of 
such a Court. Indeed herein also the 
doubts raised about the revenue Courts 
are more imaginary than real. S. 80 of 
the Punjab Tenancy Act. provides an ela- 
borate and detailed procedure for appeals 
from the orders of the revenue Court. 
Section 84 then provides an equally ela- 
borate revisional jurisdiction over and 
above the appellate forum. This vests in 
the Financial Commissioner, the same 
powers which a High Court can exercise 
in its revisional jurisdiction against any 
order or decree of a Civil Court. In the 
present day context one can then not 
lose sight of the fact that the decisions 
of the Financial Commissioner acting as 
the revisional Court in the revenue furis- 
diction are further amenable both to the 
superintendence of the High Courts under 
Article 227 of the Constitution of India 
and also the more. wide ranging jurisdic- 
tion under Article 226 thereof. Once the 
High Court is seized of the matter. in- 
evitably the Special Leave jurisdiction of 
their -Lordships of the Supreme Court 
is equally attracted. It cannot, therefore, 
be easily said that the jurisdiction of the 
revenue Courts and the hierarchy of the 
appellate, revisional and constitutional 
jurisdictions therein is in any way a 
secondary or inferior forum whose com- 
petence must be necessarily suspected. To 
reiterate, once the law vests jurisdiction 
in a forum, it includes within it the right 
to decide rightly or wrongly and judgment 
rendered within the four corners of that 
jurisdiction cannot be and in fact could 
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not be allowed to be easily ignored or 
by-passed. 

40. In the seoresdid context, it inevi- 
tably follows that the decision of a com- 
petent revenue Court clothed with juris- 
diction to decide the issue of the. jural 
relationship of landlord and tenant, 
would be binding between the parties on 
general principle of res judicata or what 
their Lordships have recently termed as 
principles analogous to the general prin- 
ciples of res judicata. In this context 


there appears to be a refreshing exten-- 


sion of law by the final Court in a series 
of judgments giving judicial sanction to 
_ {the well-established principle that nobody 
Should be vexed with the same cause 
twice. Chronologically noticing the 
unbroken line of authorities in this con- 
text, one may first refer to Smt. Raj 
Lakshmi Dasi v. Banamali Sen, AIR 1953 
SC 33, wherein after an in-depth examina- 
tion, Mahajan, J. speaking for the Court 
observed as follows (at p. 40):— 


ee The condition regarding the com- 
petency of the former Court to try the 
subsequent suit is one of the limitations 
engrafted on the general rule of res 
judicata by S. 11 of the Code and has ap- 
plication to suits alone. When a plea of 
Tres judicata is founded on general prin- 
ciples of law, all that is necessary to 
establish is that the Court that heard and 
decided the former case was a Court of 
competent jurisdiction. It does not seem 
necessary in such cases to further prove 
that it has jurisdiction to hear the later 
suit. A plea of res judicata on general 
principles can be successfully taken in 
respect of judgments of Courts of exclu- 
sive, jurisdiction, like revenue Courts, 
land acquisition Courts, administration 
Courts, ete It is obvious that those 
Courts are not entitled to try a regular 
suit and they only exercise special juris- 
diction conferred on them by the 
statute.......... ‘i 
Again in Satyadhyan Ghosal v. Smt. 
Deorajin Debi, AIR 1960 SC 941, the law 
on the point was enunciated in the follow- 
ing terms (at p. 943) :— 

"The principle of res judicata is based 
on the need of giving a finality to judicial 


decisions. What it says is that once a res | 


judicata, it shall not be- adjudged again. 
Primarily it applies as between past liti- 
gation and” future litigation. When a 
matter —. whether.on a question of fact 
or a question of law — has been decided 
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between two parties in one suit or pro- 
ceeding and the decision is final, either 
because no appeal was taken to a higher - 
Court or because the appeal was dis- 
missed, or no appeal lies, neither party 
will be allowed in a future suit or pro- 
ceeding between the same parties to can- 
vass the matter again. This principle of 
res judicata is embodied in relation to. 
suits in S. 11 of the Code of Civil Pro- 
cedure; but even where S. 11 does not 
apply, the principle of res judicata has 
been applied by Courts for the purpose 
of achieving finality in litigation. The 
result of this is that the original Court 
as well as any higher Court must in any 
future litigation proceed on the basis that 
the previous decision was correct.” 


The aforesaid view was reiterated and 
reaffirmed in Arjun Singh v. Mahindra 
Kumar, AIR 1964 SC 993 in the follow- 
ing words (at p. 999) :— 

“That the question of fact which arose 
in the two proceedings was identical ` 
would not be in doubt. Of course, they 
were not in successive suits so as to make 
the provisions of S. 11 of the Civil Pro- 
cedure Code applicable in terms. That 
the scope of the principle of res judicata 
is not confined to what ig contained in 
5S. 11 but is of mere general application 
is also not in dispute...... as 


After an exhaustive discussion both on 
principle and case law, it was concluded. 
as follows, in Gulabchand Chhotalal 
Parikh v. State of Gujarat, AIR 1965 SC 
1153 (at p. 1167):— 


“As a result of the above discussion, 
we are of opinion that the provisions of 
S. 11 C. P. C. are not exhaustive with 
respect of an earlier decision operating as 
res judicata between the same parties on 
the same matter in controversy in a sub- 
sequent regular suit and that on the 
general principle of res judicata, any pre- 
vious decision on a matter in controversy, 
decided after full contest or after afford- 
ing fair opportunity to the parties to 


prove their case by a Court competent to _ 


decide it, will operate as res judicata in 
a subsequent regular suit.- It is not neces- 
sary that the Court deciding the matter 
formerly be competent to decide the sub- 
sequent suit or that the former proceeding 
and the subsequent suit have the same 
subject-matter. The nature of the former 
proceeding is immaterial.” 

However, a recent and refreshing exten- ` 
sion of the larger principle of res judicata. 
appears in- Lal Chand v. Radha - Kishan; ` 
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AIR 1977 SC 789. The pointed issue rais- 
ed therein was whether the decision of 
the authorities under the Slum Clearance 
Act, earlier would be binding” between 


the parties in a regular civil suit brought - 
later. Holding that the larger principles 


of res judicata were plainly attracted. 
Chandrachud, J. (as his Lordship then 
was), speaking for the Court observed 
as follows (at pp. 795-96):— 


oe By the present suit, the respondent 
is once again asking for the relief which 
was included in the larger relief sought 
by him in the application filed under the 
Slum Clearance Act and which was ex- 
pressly denied to him. In the circum- 
stances, the present suit is also barred by 
the principle of res judicata. The fact 
that S. 11 of the Code of Civil Procedure 
cannot apply on its terms, the earlier 
proceeding before the competent auih- 
ority not being a suit, is no answer to the 
extension of the principle underlying 
that section to the instant case. S. 11, it 
is long since settled, is not exhaustive and 
the principle which motivates that section 
can be extended to cases which do not fall 
strictly within the letter of the law. The 
issues involved in the two proceedings 
are identical, these issues arise as be- 


tween the same parties and thirdly, the 


issue now sought to be raised was decid- 
ed finally by a competent quasi-judicial 
tribunal. The principle of res judicata is 
conceived in the larger public interest 
which requires that all Litigation must, 
sooner than later, come to an end. The 
principle is also founded on equity, jus- 
tice and good conscience which require 
that a party which has once succeeded 
on an issue should not be permitted to be 
harassed by a multiplicity of proceedings 
involving determination of the same issue 
Es 


veeceee tar en 


41. Now apart from the afore-quoted 
decisions of the final Court, it is perhaps 
equally necessary to advert albeit briefly 
to the line of precedent in the prede- 
cessor Court of Lahore and in this Court, 
holding specifically that an issue decided 
by a Revenue Court of competent juris- 
diction is res judicata between the parties 
in subsequent civil proceedings. Ref- 
erence in this connection may be made 
chronologically to Daulat Ram `v. 
Munshi Ram, AIR 1932 Lah 623, and Rai 
Singh v. Man Singh, AIR 1933 ‘Lah 738: 
The judgment in Daulat ‘Ram’s case 
(supra) was then’ unreservedly followed 
by a Division Bench of this Court in Ram 
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Sarup v. Ram Chander, AIR. 1976 Punj & 
Har 246. 


42. The same or an idoi view 


has been taken in the other High Courts 


in Vedachala Gramani v. « Boomuappa 
Mudaliar, .(1904) ILR 27 Mad 65; Shiv 
Parkash v. Karna, (1913) ILR 35 All 464; 
Bhawan v. Madan Mohan Lal, AIR 1916 
All 345; Balwant. Singh v. Sarabjit, AIR 
1927 All 70; Ram Lagan Bhagat v. Phakkar 
Das, AIR 1928 All 343; Mt. Ladi Begum 


-v. Sunder Lal, AIR 1959 All 764; Raghu- 


nathji v. Ram Ratan, AIR 1917 Oudh 12; 
Jagashwar Singh v. Ramashwar Bakhsh 
Singh, AIR 1932 Oudh 273; Ch. Jadunath 
Singh v. The Bisheshar Singh, AIR 1939 
Ram 
Anugrah Chaudhuri, AIR 1931 Pat 215; 
Santosh v. Rama, AIR 1949 Nag 305; and 
Sant Ram v. Bansi, AIR 1953 Bilaspur 23 
In view of the aforesaid authoritative 
enunciation of the law by the final Court 
itself and equally the long line of prece- 
dent within this Court and other High 
Courts, it appears to me as plain that the 
decision of a Revenue Court of com- 
petent jurisdiction on the point of jural 
relationship of landlord and tenant would 
be equally binding on the perties on the 
general and larger principles of res judi- 
cata apart from the strict provisions of 
Section 11 of the Code. 


43, Adverting now to question No. (iv), 
it would appear that the matter must 
necessarily be now viewed in-the context 
of the afore-mentioned judicial precedents 
extending the horizon of the limited pro- 
vision of res judicata as contained in Sec- 
tion 11 of the Code of Civil Procedure on 
its general and larger principles. It ap- 
pears to me that the insertion of Explana- 
tions VII and VII to S. 11 of the Code 
by the Civil Procedure Code (Amendment) 
Act, 1976, is essentially a statutory re- 
cognition of the larger principle enun- 
ciated in judicial precedents. To truly ap- 
preciate the intent of the legislature in 
this context, it becomes necessary to ad- 
vert in some detail to the legal history 
and the background against which Expla- 
nations VII and VIII were brought on the 
statute book. 
~- 44, The need for certain amendments 
in the Code of Civil Procedure, 1908, was 
voiced early in the Fourteenth Report of 


‘the Law Commission rendered on Septem- 


ber 26, 1958. It was, however, later that 
in the Twenty-seventh Report of the Law 
Commission, dated December 30- - . 1964 
that detailed proposals - ‘for: introducing” 


these amendments’ -were made. Even” at~“, 
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that. stage a suggestion had been made 
before the Commission that an express 
provision should be inserted extending 
the principle of res judicata not only to 
executian proceedings but to all indepen- 
dent proceedings as well However, the 
Commission considered it unnecessary to 
make any specific provision of this nature 
holding that the matter could be left to 
be dealt with by the Courts apparently 
upon the general and larger principles of 
res judicata. To implement the recommen- 
dations made in the Twenty-seventh Re- 
port of the Law Commission, a Bill was 
actually. introduced in Parliament, but 
the same lapsed apparently owing to its 
dissolution. When the question of the re- 
introduction of the Bilt arose, the Gov- 
ernment made a fresh reference to the 
Law Commission to examine the Code 
afresh. It was then that the equally de- 
tailed Fifty-fourth Report of the Law 
Commission dated February 6, 1973. sup- 
plementing the earlier Report was drawn 
up. In this Report, the issue of the ap- 
plicability of Section kb of the Code to 
Execution and independent proceedings 
as well was considered and recommenda- 
-tion for inserting a new and spectfic Sec- 
tion 11-A was made in the Tonoving 
terms :— 


“1-D. 15. As regards the first point Pa 
plicability of S. 11 to execution and in- 
dependent proceedings), we are of the 
view that an express provision is desirable. 
As regards the second point, there is 
some uncertainty. We shall deal with it 
later. 


1-D. 16. We recommend, therefore, that 
the principle of res judicata should be 
applied to the sifuations of proceedings 
in execution and independent proceedings. 
Recommendation to insert new S. I11-A. 


1-D. 17. Accordingly, the following new 
section is recommended— 


“II-A. The provisions of Section il 
apply, as far as may be, to— 

(a) proceeding in execution, and 

(b) Civil proceedings other than suits.” 


Specifically, as regards the position of the 
revenue Courts, the Law Commission ap- 
proved the view of the Full Bench in 
Balwant Singh v. Saravij, AIR 1927 All 70 
and recommended as. folows:— 

"1-D. 25. Of course, if the earlier 
Court was a Court. of exclusive jurisdic- 
tion—such as, a revenue Court on matters 
within its competence — its decision 
would be res judicata.” 
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“1-D. 26. The position is substantially 
the same in England in this respect.” 

45. To implement the 27th and 54th 
Report of the law .Commission the Bill 


of Code of Civil Procedure (Amendment) ` 


Act, 1974 was then introduced. In the 
Statements of Objects and Reasons, (para- 
graph 6 thereof) it was pointed out that 
one of the important changes introduced 
was to make the doctrine of res judicata 
more effective. In particular, paragraph 6 
(a) (iii) was in the following terms :— 


“The doctrine of res judicata is also 
being extended to independent proceed- 
ings and also to execution proceedings.” ’ 
To give effect to this change, a proposed 
Section 11-A virtually in the same terms, 
as recommended in the 54th Report, was 
incorporated in the Bill. In the specific 
notes on the clauses in the Bill, the, 
rationale for its introduction was spelled 
out as follows in Clause 6:— 

“Section 11 of the Code embodies the 
principles of res judicata. A question has | 
arisen as to whether an express provision | 
should be inserted, extending the prin- 
ciples of res judicata not only to “execu- 
tion proceedings but also to independent 
proceedings. New Section 11-A is being 
inserted to make express provision to the 
effect that the principles of res judicata 
shall apply to execution proceedings as 
well as to independent proceedings.” 

46. It would, however, appear that 
when the matter was considered by the 
Select Committee, certain changes were 
suggested and Section 11-A was omitted 
and instead Explanations VU and VII to 
Section 11 were proposed. The rationale’ 
for doing so was as follows in clause 6 
of the Report of the Committee:— 

‘The Committee feel that the words 
“so far as may be“ used in the proposed 
new Section 11-A are likely to lead to a 
doubt as to the amplitude of the princi- 
ples of res judicata which would be ap- 
plicable to a proceeding in execution. The 
Committee were informed that it had 
already been held by the Privy Council as 
well as the Supreme Court that the prin- 
ciples of constructive res judicata apply 
to the proceedings im execution. The 
Committee, therefore, feel that, instead of 
inserting new Section 11-A, section should 
be so amended as to ensure that the prin- 
ciples of res judicata may apply, in its 
full amplitude, to a proceeding in ex- 
ecution. A new Explanation has, there- 
fore, been inserted in S. 11 of the Code. 
The Committee also feel that cl (b) of 
new Section 11-A, which proposes to ex- 
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tend the principles ‘of res judicata to 
every civil proceeding other than a suit, 
is too wide and may have the effect of 
extending the principles of res judicata to 
proceedings which are not judicial pro- 
ceedings. Having regard to the amend- 
ment proposed by the Committee to S. 11 
of the. Code and having regard to ihe 
difficulty which may arise if clause (b) of 
new Section 11-A is accepted, the Com- 
mittee decided to omit new Section 11-A. 


The Committee were informed that the 
Law Commission had made certain re- 
commendations with a view to ensuring 
that the principles of res judicata might 
apply to cases which were triable by 
Courts of limited jurisdiction. After care- 
ful consideration of the matter the Com- 
mittee are of the view that the decisions 
-of the Courts of limited jurisdiction 
should, in so far as such decisions are 
within the competence of the Courts of 
limited jurisdiction, operate as res judi- 
cala in a subsequent suit although the 
Courts of limited jurisdiction may not be 
competent to try such subsequent suit or 
the suit in which such question is sub- 
sequently raised. A new Explanation to 
Section 11 of the Codé has been inserted 
accordingly.” l 
It would be manifest from the above that 
the proposal to bring the execution pro- 
‘ceedings within the ambit of S. 11 of the 
Code was effectuated by inserting Ex- 
planation VII thereto. Similarly, the pro- 
posed intent of extending the strict rule 
of res judicata to every civil proceedings 
was constricted a little and was extended 
to only matters decided by a Court of 
limited jurisdiction and further the re- 
quirement that the subsequent suit should 
also have been triable by the Court which 
decided the earlier proceeding was done 
away with. This was effectuated by insert- 
ing Explanation VIII to S. 11 of the Code. 

47. It is with the aforesaid back-drop 
of legislative history that the newly 
added Explanation VIH has now to be can- 
strued. Inevitably one must turn to its 
Specific language:— 

“An issue heard and finally decided by 
a Court of limited jurisdiction, com- 
petent to decide such issue, shall operate 
as res judicata in a subsequent suit, not- 
withstanding that such Court of limited 
jurisdiction was not competent to try such 
subsequent suit or the suit in which such 
issue has been subsequently raised.” 


Now the crucial question herein is as to 
what did the legislature intend when it 
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designedly used the expression “Court of 
limited jurisdiction” im the aforesaid pro- 
vision. It bears repetition that the basic 
underlying idea was to extend the docirine 
of res judicata to independent proceed- 
ings and at one stage it was proposed 
to bring every civil proceeding within its 
scope. However, this was perhaps con- 
sidered to be too wide and it was, there- 
fore, constricted to judicial or quasi-judi- 
cial proceedings before a Court of limited 
jurisdiction. The core of the question, 
therefore, is whether this expression in- 
cludes within its ambit the Revenue 
Courts, Land Acquisition Courts, Ad- 
ministrative Courts, Insolvency Courts, 
Guardianship Courts, Probate Courts, etc. 
In my view, it does and the expression has 
been clearly used in the larger sense. 

48. Now the expression ‘Court of limit- 
ed jurisdiction’ is not a novel concept but 
is a well-known one of judicial termino- 
logy and is a term of art. In the Corpus 
Juris Secundum, Volume XXI, it is opined 
as follows :— 

“Where an Act confers on a Court ex- 
clusive jurisdiction in certain cases, but 


_abstains from conferring general jur 


diction, such Court is ene of 
jurisdiction.” 
And again— 

“Courts of limited or special 
tion are those, which can take cogniz- 
ance of. a few specified matters only; 
those which have only a special jurisdic- 
tion for a particular purpose or are cloth- 
ed with special powers for the perform- 
ance of specified duties beyond which they 
have no authority of any kind.” 

Again in the authoritative work of Ameri- 
can Jurisprudence, Volume 14, it is stated 
as follows :— 

“Courts created by statute and not by 


limited 


jurisdic- 


the Constitution are tribunals of special | 


and limited jurisdiction only. They can 
exercise only such powers as are direci- 
ly conferred on them by legislative enact- 
ment and such as may be incidentaliy 
necessary to the execution of those 
poweYls.........7 . 
Then in Ballentine’s Law Dictionary, a 
Court of limited jurisdiction has been 
described as follows :—.- 

“Courts which are inferior or not of 
record, or not.of general, but limited 
jurisdiction.........” 

Lastly in Aiyar’s authoritative The Law 
Lexicon of British India, it is stated as 
follows: l 

“Courts of general and Courts of limit- 

ed. or special jurisdiction. Courts of 
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general. jurisdiction. are Courts which can 
take cognizance of all causes of-a parti- 
_ cular nature. Courts of limited or special 
jurisdiction are those which can take 


cognizance of a few specified matters 


only”. 
It would be evident from the above that 
the expression ‘Court of limited jurisdic- 
tion’ is: used in contra-distinction to Civil 
Courts having unlimited general jurisdic- 
tion.  . 
49. I would, therefore, hoid that in 
_ view of the. earlier state of the law; the 
| legislative history and the object and pur- 


ipose of the amending provisions of 1976; | 


the mischief which it had sought to cor- 
rect; and the use of the phrase ‘Court of 
limited jurisdiction’ would all inevitably 
bring .a Revenue Court and similar 
Courts of special jurisdiction well within 
' ithe ambit of the newly inserted Explana- 
tion VIII to Section. 11 of the Code. _ 


50. The aforesaid view is then well 
borne out by authority as well. In view 
of the relatively recent amendment, there 


is as yet a paucity of precedent diretctly . 


on the point. However, this very ques- 
tion pointedly arose before a Division 
Bench in Nabin Majhi v. Tela Majhi, AIR 


1978 Cal 440 and was answered in cate- 


goric terms as follows (at p. 442):— 
“What is then the meaning of the ex- 
pression “a Court of limited jurisdiction’’? 
In our view, Courts of limited jurisdiction 
are Courts other than the ordinary Civil 


Courts. These Courts are Revenue Courts. ` 


Land Acquisition Courts, Administrative 
Courts, Insolvency Courts, Gurdianship 
Courts, Probate Courts etc. These Courts 
are to try certain specific matters and 
in that sense they may be said to be 
Courts: of limited jurisdiction. © These 
Courts are also Courts of exclusive juris- 
diction in respect of the matters they are 
to try. The decisions of such Courts ope- 
rated as res judicata in subsequent. suits 
not by virtue of S. 11 but on the general 
principles of res judicata. By enacting 
Explanation VIII, the legislature brought 
the decisions of such Courts within the 


purview of S. 11. In other words, ıt is- 


not necessary now to apply the general 


principles of res judicata but in view of © 


Explanation VIII the decisions of ithe 
Courts of limited jurisdiction or exclu- 
sive jurisdiction will operate as res judi- 
cata in subsequent suits under Section 11. 
- The general principles of res judicata 
-. would apply. where. the former proceed- 
ing, is- not a suit- but S. 11 would only 
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w 
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-apply where the-two ` proceedings are 


suits. Under Explanation VIII, the pro- 


vision of Section 11 will apply to the 


subsequent suit when-an issue has been g 
heard and finally decided by a Court of 
limited jurisdiction in à former proceed- 
ing. There is a‘clear indication in that 
regard in Explanation VIII, for it does 
not say that the decision of an issue bya 
Court. of limited jurisdiction has to be 
made in a former suit. This is also an in- 
dication that Explanation VIII does not 
proceedings 
must be suits, but as stated already, the 
decision has been givenina former pro- 
ceeding by a Court of limited jurisdiction 
and not in a former suit...... sd 
It may also be briefly noticed that the 
aforesaid view was then (followed in 
Promode Ranjan Banerjee v. Nirapada. 
Mondel, AIR 1980 Cal 181. Very recently 
the matter came up for consideration be- 
fore the Division Bench of the Court in 
Puthen Veettil Nolliyodan Devoki Amma 
v. Puthen Veettil Nolliyodan Kunhi 
Raman Nair, AIR 1980 Ker 230. Viewing 
the matter in the perspective of the re- 
cent insertion of Explanation VIII, the 
Division Bench went even further to hold 
that the expression ‘Court of limited juris- 
diction’ would include within its ambit 
not only Courts of special and exclusive 
jurisdiction, but also a Civil Court of 
limited pecuniary jurisdiction. It was ob- 
served as follows (at p. 233):— . 
“In our opinion the object and purpose 
underlying the introduction of Explana- 
tion VIT was much - wider, namely, to 
render the principle of res judicata fully* 
effective so that issues heard and finally 
decided between the parties to an action 
by any Court competent to decide such 
issues Should not be allowed to be reagi- 
tated by such parties or persons claiming 
through them in a subsequent litigation. 
8. It is true that while adding Explana- 
tion VIH Parliament has not deleted 
from the main body of the section the 
words “in a Court competent to try such 
subsequent suit or the suit in which such 
issue has been subsequently raised”. The 
retention of these words in the main body 
of the section, does provide room for the 
argument that only a- restricted interpre- 
tation should: be given to Explana- 
tion VIH.. We are, however, of opinion ` 


- that ‘the correct mode of interpretation is 


to read the section in combination and 


- harmony with Explanation VIII. The 


result that flows from such an interpre- - 
tation is that a decision on an issue heard 
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and finally decided by a Court of limited 
jurisdiction (which expression will in- 


clude a Court of limited pecuniary juris- _ 


diction) will operate as res judicata in a 
subsequent suit. notwithstanding that such 
Court of limited jurisdiction was not 
competent to try such subsequent suit. 
This, according to us, is the true effect 
of the amended provisions of S. 11 read 
along with Explanation VIH thereto.” 

It would thus be evident that the only 


precedents directly with regard to the. 
newly inserted Explanation VIII are cate- 


goric that the phrase “Court of limited 
jurisdiction” would include within its 
ambit a Revenue Court. 


51. Before parting with this aspect of 
the case, it is inevitably necessary to 
advert to the opinion recorded by my 
learned brother Goyal, J. on this point. 
He has summarily brushed aside this 
argument as not well conceived and taken 
the view that the expression ‘Court of 
limited jurisdiction’ refers only to civil 
Courts having inferior pecuniary jurisdic- 
tion. With the greatest respect, I am un- 
able to agree. As is evident from the judg- 
ment recorded by him, he has not advert- 
ed at all to the legislative history of the 
insertion.of Explanation VIII to S. 11 of 
the Code, which was a true pointer to the 
purpose and object of the amendment. 
With great humility, it appears to me 
that the construction sought to be placed 
on the words ‘Court of limited jurisdic- 
tion’ by my learned brother Goyal, J. 
would defeat the very purpose of the 
amendment which expressly.was to ex- 
tend the principles of res judicata to in- 
dependent proceedings of a judicial 
nature. Equally no reference has been 
made to the definition of the term of art 
which the legislature advisedly used by 
employing the phrase ‘Court of limited 
jurisdiction’ and its accepted meaning in 
judicial terminology. Confining the phrase 
‘Court of limited jurisdiction’ again to 
merely civil courts would. indeed be ob- 
literating the basic distinction authorita- 
tively laid betwixt the two. Equally no 
reference has been made to the consider- 
ed view of the Calcutta and the Kerala 
High Courts which so far appear to-be the 


only direct precedents. on the point. Lastly, - 


it appears to me that on the view taken 
by my. learned, brother Goyal, J., the 
phrase’ ‘Court of limited jurisdiction’ 
would in actual effect mean-a. “Civil Court 
of inferior pecuniary , oe I do 
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not think that- the two phrases can be 
equated or are synonymous. If the legis- 
lature had merely intended by the inser- 
tion of Explanation VIII to.confine 1s 
operation: to -Civil Courts of inferior 
pecuniary jurisdiction, then it could have 
easily and advisedly used that termino- 
logy alone. With great humility, there- 
fore, it appears to me that the narrowly 
constricted view of the phrase ‘Court of 
limited jurisdiction’ taken by my learned 
brother Goyal,. J. is not tenable on prin- 
ciple and is also directly contrary to exist- 
ing precedent. 


52. To conclude on question No, (iv), 
it appears to be manifest that the newly; 
added Explanation VII to Section 11 of 
the Civil Procedure Code would statutorily 
render the decision of a Revenue Court 
on the issue of jural relationship between 
the parties as res judicata in a subsequent 


` suit. 


53. Now collating the distinct findings 
rendered above on questions Nos. (i), (ii) 
(iii) and (iv) formulated earlier in para 
No. 8 of this judgment, the answer to the 
question before the Full Bench is inevit- 
ably plain in favour of the appellants. 
However, before concluding it becomes 
necessary to advert briefly to some of 
the authorities relied on on behalf of 
the respondents which find mention in 
the judgment of my learned brother 
Goyal, J. Before doing so, what calls for 
pointed notice is the fact that if the 
view, which I have taken on question 
No. {iv) above, be correct, then all the 
earlier judgments prior to the insertion 
of Explanation VIII in Section 11 of the 
Code in 1976 cease to be relevant and 
can-no longer. hold the field in view of 
-the meaningful change of law introduced 
thereby. As has noticed earlier, authorita- 
tive judicial precedent from the very 
beginning had taken the view that the 
larger and the salutary principle of res 
judicata was not limited to the provisions 
of Section 11 of the Code and even where 
the same was not strictly applicable, the 
hallowed rule that a man should not be 
vexed twice for the same cause, was given 
effect to on the larger and analogous 
principles of res judicata. The legislature, 
while amending the Code of Civil Pro- 
cedure .in 1976 gave statutory recognition 
to the’ Judge-made-law and designedly 
widened the scope of S. 11 by - bringing 


-within its ambit the execution proceedings 


and the decisions of the ‘Courts. of limit- 
ed jurisdiction’ by inserting Explanations 
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VII ‘and VII. Therefore, the judgments 
prior to 1976 which run contrary to the 
amendment are'no longer good law. There- 
fore, it suffices to mention that on behalf 
of the respondents reliance could not be 
placed on any post-amendment judgment 
whatsoever and ‘the only precedents 
directly on the point of Explanations VIL 
and VII are those of Calcutta High 
Court in Nabin Majhi v. Tela Majhi, AIR 
1978 Cal 440 and Promade Ranjan Baner- 
jee v. Nirapada Mondal, AIR 1980 Cal 181, 
and of the Kerala High Court in -Puthen 
Veettil Noliyodan Deyoki Amma v. Puthan 
Veettil Nolliyodan Kurnhi Raman Nair 
AIR 1980 Ker 230,:which are an in- 
surmountable barrier to the proposition 
canvassed on behalf of the respondent, 
Reference has been made and reliance 
placed on many cases under the various 
rent laws by my learned brother Goyai, 
J. As I said, at the outset, the question 
before us is precisely and pristinely with 
regard to the Revenue Courts, which are 
courts of law stricto sensu.. Therefore, 
attempting to equate them in all respects, 
with a Rent Controller under the various 
laws (and who within this jurisdiction 
have been authoritatively held to be 


persona designata) indeed tends to warp 


the crucial issue before the Full Bench. 
As said earlier. I would eschew hazarding 
an opinion on a question not directly be- 
fore the Bench and therefore, deem ‘it 
unnecessary to individually deal with 
cases under the rent laws. I may say that 
dn the present case, we are not called 
upon to examine the correctness and other- 
wise of their ratios and therefore, do not 
in any way share the doubts of my learn- 
ed brother Goyal, J. with regard to lhem. 


54. With regard:to the reliance on a 
number of cases under the rent laws and 
other statutes by way. of analogy on be- 
half of the respondent, it becomes neces- 
Sary to recall the celebrated dictum of 
Lord Halsbury in Kuinn v. Leathem, 
1901 AC 495 (HL), as under:— 


aces The otheris that a caseis only an 
authority for what it actually decides. I 
entirely deny that it can be quoted fora 
proposition that may seem to follow logi- 
cally from it. Such a mode of reasoning 
assumes that the law is necessarily a 
logical code, whereas every lawyer must 
acknowledge that the law is not always 
logical at all.. 


Expressly sine and approving the 
above, their Lordships in State of Orissa 
v. Sudhansu Sekhar Misra, AIR 1968 SC 


Amar Singh v. Dalip (FB) 
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_When the legislature 
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647, have observed as follows (at pp. b51- 
52):— . ; i 

a epe A decision is only an authority for 
what it actually decides. What is of the es- . 
sence in a decision is its ratio and not every 
observation found therein nor what logi- 
cally follows from the vero eee 
tions’ made A: a A 


aa It is not a profitable task to 
extract a sentence’ here and there from 
a judgment and to build upon ARSE T 


‘In view of the above, it is plain that a 


mere passing ‘observation or a remote 
analogy cannot cover the point before us 
when the true ratio decidendi of those | 
cases is not applicable to it. This appears 
to be particularly true to a passing equi- 
vocal observation with regard to the ques- 
tion of res judicata in Om Parkash Gupta 
v. Dr. Rattan Singh 1963-65 Pun LR 543 
(SC). In the present judgment which 
perhaps already errs on the side of proli- 


xity, I would refrain from individually 


distinguishing the authorities cited on be- 
half of the respondent and content myself 
with the categoric observation that they 


appear to me as rather wide of the 
mark. 

The vehement reliance of the- learned 
counsel for the respondent on’ 
the well known dictum of Lord 
Esher M. R. in the Queen v. 


Commissioners for Special Purposes of 
the Income-tax (1888) 21 QBD 313 and 
some favour which it seems to have found 
with my learned brother Goyal, J., then 
calls for some notice. There is and can 
possibly be no quarrel with the. sound 
and authoritative proposition laid down 
by Lord Esher M. R. ‘in the aforesaid 
case, which has repeatedly been approved 
by their Lordships of the Supreme Court. 
Therein he observed as follows:— ` 
Dua <.But there is another state of 
things which may exist. The legislature 
may entrust the tribunal or. body with a 
jurisdiction, which includes the jurisdic- 
tion to determine whether the preliminary 
state of facts exists as well as the juris- 
diction, on finding that it does exist, to 
proceed further or do something more. 
are establishing 
such a tribunal or body with limited 
jurisdiction, they also have to consider, 
whatever jurisdiction they give them, 
whether there shall be any appeal from 
their decision, for otherwise there will be 
none: In the second of the two cases I 
have mentioned it is an erroneous ap- 
plication of the formula to say that the 
tribunal cannot give ‘themselves juris- 
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diction. by wrongly deciding certain. facts 
to exist, because the legislature gave 
them jurisdiction to determine.all the 
facts, including the existence of the pre- 
liminary facts on which the further exer- 
cise of their jurisdiction depends; and if 
they were given, jurisdiction so to decide, 
without any appeal being given, there is 
no appeal from such’ exercise o% their 
jurisdiction. ...sec? ; : 


I am clearly of the view that the Revenue 
Courts expressly created by the statutės 
fall squarely within the R ob- 
servation. 


55. Before I close this judgment, it 
calls for notice that, perhaps prior to the 
insertion of Explanations VII and VIII in 
Section 11 in 1976 and the binding pre- 
cedents of their Lordships of- the Supreme 
Court making a refreshing and meaning- 
ful extension of the larger and analogous 
principle of res judicata culminating with 
the decision in Lal: Chand v. Radha 


Kishan, AIR 1977 SC 789,. there. might 


well have been some conflict ‘of judicial 
precedent. on the point. However, it ap- 
pears to me that now. in view of the 
aforesaid two factors, there . is room for. 
none. Nevertheless, assuming entirely for 
argument sake that two closely matched 
views were perhaps possible, one is call- 
ed upon to decide, which of the two is to 
be adhered to. Long before the advent of 
the. Constitution, . Dalip . Singh,. J. .in 
Daulat Ram v. Munshi Ram, AIR 1932 
Lah 623 had commented in the following 
words on the anomaly of taking the. view 
' that the decision of an issue before it by 
a ie aE Revenue Court would not .be 

res judicata in a a civil suit 
(at p. 624): 


Sait The Revenue Court proceeded to 
decide the suit and gave a decision there- 


on. It therefore had jurisdiction to decide 


what it decided. This being so, its deci- 
sion is binding on the-Civil. Court so far 
as the issue raised then is raised again, 
and therefore the principle embodied in 
(1902) ILR 29 Cal 707 (PC) Gokul Man- 
dar v. Pudmanun Singh, does not apply 
to the relations’ of Revenue - and.. Civil 
Courts. Were this not so, all decisions of 
Revenue Courts or Civil Courts could be 
re-argued in Civil or Revenue Courts on 
‘the ground that- the decision in the pre- 
vious suit was not res judicata, for by-the 
statute itself when their jurisdictions are 
exclusive it would.only be a question of 
framing the suit in such a fashion as to 
bring it within. the ‘jurisdiction of one 
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or the other Court, thereby rendering the 
previous decision inoperative. i 


I, therefore, held that the present ne 
is res judicata, and the plaintiff's appeal 
fails and is dismissed with costs....... 


56. Much water has flown below the 
bridges since the aforesaid. meaningful 
observations were made. Now under the 
Constitution, decisions of the revenue ‘tri- 
bunals are today subject to the jurisdic- 
tion of the High Court under Articles 226 
and 227. and’ thereafter in terms amen- 
able to the special leave ` jurisdiction -of 
their Lordships of the Supreme Court. On 


.the view.taken by my learned brother 


Goyal, J, it would be possible for a can- 
tankerous litigant to carry a lis through 
the long hierarchy of courts of revenue 
jurisdiction from the Assistant Collector, 
the Collector, the Commissioner and the 


- Financial Commissioner, right up to the 


jurisdiction of the High Court under Arti- 
cle 226 of the Constitution and it may 
even be to. their Lordships of the . Sup- 
reme Court under Article 136° thereof, 
and thereafter set the whole thing at 
naught by instituting a fresh suit in a 
Civil Court-to re-agitate the issue of the 
relationship of landlord: and. tenant. 
Thereby ` he could launch on another 
series of actions through the hierarchy of 
Civil Courts right up to. the final. Court, 
The disastrous and anomalous conse- 
quences of such a course have only to be 
visualised. This may well create a law- 
yers’ paradise but would indeed be the 
poor litigants purgatory. In such a. situa- 
tion which of the two’ views should be 
preferred in order to advance the hal- 
lowed rule that the citizen must never 
be vexed twice for the samé cause, ap- 
pears to me as obvious. 


57. To. finally conclude, I would re- 

turn the answer to the question before 
us, as formulated in Para. No. 7 of this 
judgment in the affirmative and hold that 
the judgment of a Revenue Court of 
competent jurisdiction, under Section 77 
of the Punjab Tenancy Act, on the point 
of relationship of landlord and tenant, 
between the -parties would operate as res 
judicata in a “subsequent civil suit. 
. .58. .The case should now go back for 
disposal on, merits to the learned single 
Judge in the light of the aforesaid ans- 
wer to the pristinely legal question, which’ 
was referred to us, 

J. V. GUPTA, J. ' Majority view) — 
59. I have the privilege of perusing both 
the judgments, rendered separately, by 


a ae 
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the learned Chief J ustice | and S. P. 
Goyal, J. 


60. It is true that the question, as 
framed by my learned brother, Goyal. J., 
has not, in terms, arisen from the facts 
of the two regular second appeals before 
us, and, therefore, under the circum- 
stances, the question, as formulated by the 
Hon'ble the Chief Justice, seems to be 
the correct one. The moot point, thus, left 
in the case is whether the revenue Court, 
under Section 77 of the Punjab Tenancy 
Act (hereinafter called the Act) is com- 


` ~petent and has the jurisdiction to decide 


the jural--relationship of landlord and 
tenant between the parties when the same 
is denied by either party, or putting it 
differently, can 
when such a relationship is denied by 
either party, can the revenue rust go 
into that matter at all. 


= 61. As a matter of fact, the Act pro- 
ceeds on the assumption that such a rela- 
tionship exists between the parties. If it 
is denied; the revenue Court may, in a 
given case, determine the question in 
order tc assume jurisdiction to grant the 
necessary relief, which relief is only 
within the competence of that Court 
under Section 77 of the Act, but it does 
not mean that any such decision relating 
to the jural relationship of landlord and 
tenant is final and cannot be adjudi cated 
upon in a Civil Court. Suppose, in a given 
case, the revenue Court comes to the 
conclusion that no such relationship 
exists, then the plaint will have to be re- 
turned for presentation to a proper Court. 
In such a contingency, the civil Court, 
when approached, may come to the con- 
clusion that the relationship between the 
parties is that of a landlord and tenant 
and any such decision rendered by the 
civil Court would be binding on the par- 
ties as well as on the revenue Court. If a 
decision of the ‘revenue Court, given 
earlier, holding that no relationship of 
landlord and tenant exists between the 
parties, is not binding on the civil Court, 
or does not operate as res judicata be- 
tween the parties, then how the decision 
holding the existence of the relationship 
of landlord and tenant, can be said to be 
final’ and’ binding . between the parties? | 


62. Moreover, it may be re 
here that the revenue Court is not. bound 
to decide the disputed question of jural 
relationship of landlord and tenant be- 
‘tween the parties in case it is of the opi- 

- pion that if can be properly decided by a 
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it be said that as arnd~ 
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civil suit. It is in this context that it is 
said that the revenue court has the juris- 
diction or, in other words, it may decide 
the issue if it is so raised by a-party be- 
cause the mere denial of landlord’s. title 
would not bar the jurisdiction of a reve- 
nue Court to proceed with the suit in 
order to grant the necessary relief under 
the Act. To put it more specifically, if it 
is held that the revenue Court’ has the 
jurisdiction to decide the issue of- rela- 
tionship of landlord and tenant between 
the parties, then, under all circumstances, 
the Court is bound to decide the same 
and it will have no jurisdiction to refer 
the parties to a civil Court even if it finds 
that the matter can be properly decided 
by a Civil Court. In this view of the 
matter, it cannot be held that even if 
the revenue Court decides the issue of 
relationship of landlord and tenant, it 
will operate as res judicata between the 
parties in a subsequent suit -filed in the 
civil -Court. Reference in this behalf may 
be made to Jia Lal v. The State of Har- 
yana, 1971 Pun LJ 81 and Khazan Singh 
v. Dalip Singh, 1969 Pun LJ 459. In para- 
graph 8 of the judgment in the latter 
decision, it was held,— 


“Section 77 of the Punjab Tenancy 
Act gives exclusive jurisdiction to the 
Revenue Courts in relation to the various 
disputes between the landlord and the 
tenant, but it is now well settled that 
once the relationship of landlord and ten- 
ant is disputed, then the Revenue Court 
as such has no jurisdiction to deal with 
the matter. This dispute can be settled 
only by a Civil Court: In Raja. Durga 
Singh of Solan v. Tholu, (1962-64 Pun LR 
837: (1962 Pun LJ 88): (AIR 1963 SC 
361)) the Supreme Court held as follows 
(at p. 363): 

“Every item in all the three groups of 
sub-section (3) of Section 77. of the Pun- 
jab Tenancy Act relates to a dispute be- 
iween tenants on the one hand and the 
landlord on the other. There is no entry 
or item relating to a suit by or against 
a person claiming to be a tenant and 
whose status as a tenant is not admitted 
by the landlord. It: would, therefore, be 
reasonable to infer that the. . legislature 
barred: only those suits from the cogniz- 
ance of a -Civil Court where there was 
no dispute between the parties that a 
person cultivating -land or who was in 
possession:. of land .was a tenant.” 

It was argued on.the.same- Jines.that if 
the relationship is. disputed, : as.it- is in. 
the present case in view of the ejectment 
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order, the only Court which can have 
jurisdiction finally to decide the matter 
is the Civil Court... 


63. As regards - the interpretation of 
the newly added Explanation VIII ‘to. Sec- 
tion 11, Code of Civil Procedure, sufficé 
it to say, that even if it may be assumed 
that the expression “Court of limited 
jurisdiction”, includes a revenue Court 
as well, it does not render the decision 
on the issue of jural relationship be- 
een the parties, by a revenue Court, 
res judicata in a subsequent suit as a 
revenue Court cannot be held to be 
“competent” to decide the same, as dis- 
cussed earlier. l 

64. In the ultimate analysis, with due 
deference to the learned Chief Justice, I 
agree with the conclusions reached by 
S. P. Goyal, J., so far as the question of 
revenue Court is concerned and as re- 
gards the matter of Rent Controller, I 
refrain from hazarding any answer and 
reserve the same for some appropriate 
case. l 








ORDER OF COURT 


65. In accordance with majority view 
it is held that the decision of the Revenue 
Court under Section 77 of the Punjab 
Tenancy Act upon the relationship of 
landlord and tenant between the parties 
would not operate as res judicata and 
would be open to challenge in a subse- 
quent suit or any other collateral pro- 
ceedings between the parties. 


66. The case would now go back for 
disposal on merits to the learned single 
Judge in the light of the aforesaid answer 
to the legal question. 


Answered accordingly, 
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Sardar Mohammed and others, Peti- 
tioners v. Registrar, Co-operative Socie- 
ties, Haryana, Chandigarh and others, 
Respondents. 


Civil Writ Petn. No. 2284 of 1980, D/- 
11-5-1981. 

(A) Punjab Co-operative Societies Act 
(25 of 1961) (as applicable to State of 
Haryana), S. 26 (9) — Cancellation of 
election — Power of Government under 
_S. 26 (9) — Order cancelling election af- 
fects parties adversely — S. 26 (9) not 
affording opportunity of hearing to par- 
ties affected before passing order — Vio- 
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istrar cannot exceed 11. 
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lates Art, 14. (C€onstiiution of India, 
Arts. 14, 226 — Co-operative Societies — 
Cancellation of election — Opportunity 
of hearing). 

Section 26 (9) confers on Government 


. power to cancel election of the members 


of the.Committee of society already held 
or in thè process of being held, if the 
same has not been held or cannot be 
held in accordance with law. Order un- 
der Section 26 (9) cancelling elections 
affects some parties adversely. Hence, 
section 26 (9) conferring power on Gov- 
ernment to cancel elections, without af- 
fording opportunity of hearing to the 
parties adversely affected, before passing 
order of cancellation of election is ‘arbi- 
trary, and therefore, violates Article 14 
of Constitution. (Para 6) 


(B) Punjab Co-operative Societies Act 
(25 of 1961) (as applicable to State of 
Haryana), S. 26 (9) — Cancellation of 
election — Power of Government under 
Section 26 (9) — Can be invoked only if 
proceedings in conduct of election vio- 
lates any provision of Act, Rules or Bye- 
Jaws — Fact that there is lacuna in Rule 
— Is no ground for exercise of power 
under S. 26 (9). (Para 7) 


(C) Punjab Co-operative Societies Act 
(25 of 1961) (as applicable to State of 
Haryana), S. 26-A (3) (a), S. 27 — Ap- 
pointment of Administrators by Reg-. 
istrar under S. 26-A (3) (a) — Maximum 
number is not limited to 11, 


The maximum number of Admin- 
istrators to be appointed by Registrar 
under sub-section (3) (a) of Section 26-A 
of the Act is not limited to 11. The Reg- 
istrar can constitute a Managing Com- 
mittee under sub-section (1) of Sec. 26-A 
by way of an interim arrangement. It 
is specifically provided under sub-sec- 
tion (1) of Section 26-A that the number 
of members of such Committee shall not 
exceed 11. No such limitation regarding 
the number is prescribed under sub-sec- 
tion (3) (a) of Section 26-A. It, therefore, 
cannot be said that the number of Ad- 
ministrators appointed under sub-sec- 
tion (3) (a) of Section 26-A by the Reg- 
(Para 8) 


Prem Singh, for Petitioners; Mrs. Nir- 
mal Yadav, A. A. G. Haryana, Sh. Go- 
binder Singh Sandhu, for Respondents, 


ORDER:— The election of 10 Directors 
of the Managing Committee of the Gur- 
gaon Central Co-operative Bank Limited, 
Gurgaon (hereinafter the Central Bank) 
was fixed for June 15, 1980. One Director 


‘Co-operative 
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was to be elected from each of the 10 
zones, All the six petitioners were auth- 
orised by their respective Primary Mem- 
ber Societies: (as detailed in paragraph 
No. 4 of the petition) to take part in the 
said election. The election was postpon- 
ed from June 15, 1980 to July 1, 1980. 
The nomination papers were required to 
be filed on May 30, 1980. According to 
the petitioners, their rival nominees 
withdrew on July 3, 1980, with the re- 
sult that they were entitled to be de- 
clared elected in terms of Rule 1l of 
the Rules of Election to the Committees 
of Co-operative Societies (hereinafter 
the Rules). They were not so declared. 
The Returning Officer cancelled the elec- 
tion proceedings- vide order dated July 3, 
1980 (Annexure P. 5) which reads :— 

“As per telephonic message received 
from Headquarters today on 3-7-1980 
all the proceedings of the election of the 
Board of Directors of the Gurgaon Cen- 
tral Co-operative Bank Limited, Gur- 
gaon, have been cancelled, It is, there- 
fore, notified for information of all con- 
cerned.” 

2. The petitioners -have consequently 
filed the present writ petition praying 
that the order Annexure P. 5 having 
been passed under Section 26 (9) of the 
Punjab Co-operative Societies Act (here- 
inafter the Act) be quashed. Rojdar 
Khan and Mohd. Ilyias respondents Nos. 
5 and 6 were appointed Administrators 
in addition to the already appointed Ad- 
ministrator of the Central Bank by way 
of interim arrangement. On their request 
they were added as respondents in the 
writ petition. This writ petition has been 
contested by them as also by the State. 

3. The order Annexure P. 5 was pass- 
ed by the Returning Officer on receiving 
telephonic message from the head- 
quarters. The order passed by the Gov- 
ernment on the basis of which the tele- 
phonic message was given by the head- 
quarters is Annexure R, 1 of the same 
date, It reads :— 

"Whereas the election of the Manag- 
ing Committee of the Gurgaon Central 
Bank Limited, Gurgaon, 
was proposed to be held in accordance 
With Election Rules contained in Appen- 
dix “C” to the Punjab Co-operative 
Societies Rules, 1963, the voters’ list was 


‘finalised by the Returning Officer in ac- 


cordance with Rule 5 of the Rules ibid. 
The said list prepared by the Returning 
Officer on the basis of resolutions re- 
ceived from the members Co-operative 
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Societies under Rule 5.4 of the Election 
Rules was considered as final: as rules 
do not provide for inviting objections 
on the list, . A number of complaints 
were received about irregularities com- 
mitted in the preparation of ‘this list, 
The enquiry conducted into the matter 
revealed that the Returning Officer has 
accepted wrong, non-genuine and ficti- 
tious resolutions on behalf of the mem- 
ber co-operative societies and has thus 
prepared a wrong voter list. 

The Government is satisfied that elec- 
tion of the Managing Committee of the 
Gurgaon Central Co-operative Bank 
Limited, Gurgaon, and other Appex .Co- 
operative Societies cannot be fair and 
proper unless the rules on the subject 
are amended. 

Now, therefore, the Governor of Har- 
yana, in exercise of the powers vested 
in him under Sec, 26 (9) of the Pun- 
jab Co-operative Societies Act, 1961 (as 
applicable, to the State of Haryana), is. 
pleased to cancel the current election 
proceedings of the said bank and all 
other Appex Co-operative Societies and 
order fresh elections, after the proposed 
amendment in the rules is made.” 

4, The main contention of the learn- 
ed counsel for the petitioners is that 
Section 26 (9) of the Act is ultra vires 
the Constitution imasmuch as it confers 
arbitrary and unguided power upon the 
Government to undo any election of the 
members of the Committee of a Co- 
operative Society already held or in tha 
process of being held without affording 
an opportunity to the affected parties. 

5. Section 26 (9) of the Act reads :— 

“Where the Government is satisfied 
that the election of members of the Com- 
mittee of a Co-operative Society has not 
been held, or cannot be held, in accord- 
ance with the provisions of this Act or 
the Rules made thereunder, or the bye- 
laws of the Society, it may, for the rea- 
sons to be recorded writing, order 
fresh election.” 

6. Section 26 (9) of the Act can be 
invoked where the election of members 
of the Committee of a Co-operative 
Society has already been held or is in 
the process of being held. Should the 
Government be satisfied that the election 
of the members. of the Committee al- 
ready held or in the process of being 
held has not been held or cannot be 
held in accordance with law it can can- 
cel the election or the proceedings as 
the case may be and order fresh elec- 
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tion. This sub-section does not provide 
for allowing an opportunity to be heard 
to the adversely affected parties before 
passing an order thereunder. An order 
under this sub-section when passed 
would affect some parties adversely, The 
power conferred on the Government un- 
der this sub-section to pass an order af- 
fecting some parties adversely without 
affording them a reasonable opportunity 
being outright arbitrary is ‘violative of 
Article 14 of the Constitution, Section 26 
(9) of the Act is thus liable to be struck 
down as unconstitutional. 


7. The learned counsel for the peti- 
tioners has argued that in order Anne- 
xure R. 1 no foundation has been laid 
or exercising the power conferred under 
Section 26 (9) of the Act. J am in agree- 
ment with this contention as well. It is 
evident from the order (R. 1) reproduc- 
ed above that the proceedings in the 
matter of conducting election of mem- 
bers of the Committee of the Central 
Bank were not in conflict with any pro- 
vision of the Act or the Rules made 
thereunder or the bhye-laws, The Order 
(R. 1) highlights that there is lacuna in 
the rules inasmuch as it does not pro- 
vide for inviting objections against the 
resolution received from the member 
Co-operative Societies under Rule 5 (4) 
of the Election Rules. Assuming for the 
sake of argument that there exists such 
a lacuna, the elections already held or 
in the process of being held cannot be 
stamped violative of any provision of 
ihe Act, Rules or the byé-laws, Under 
these circumstances, no foundation hav- 
ing been laid for the exercise of power 
under Section 26 (9) of the Act, the 
order Annexure R. 1 is liable to be set 
aside on this ground as well, 


8 During the pendency of this writ 
petition on December 5, 1980, the Reg- 
istrar appointed 11 persons, including six 
petitioners, as Administrators under sub- 
section (3) {a) of Section 26-A of the 
Act, who were required to perform the 
functions of the Managing Committee by 
way of interim arrangement in terms of 
Section 27 of the Act. On January 27, 
1981, the Registrar further appointed 
Rajdar Khan and Mohd. Ilyias respon- 
dents Nos. 5 and 6 respectively as Ad- 
ministrators, thus raising the total to 13. 
The petitioners obtained an interim order 
dated February 25, 1981, from this Court 
staying the appointment of respondents 
Nos. 5 and 6 as Administrators till the 
‘disposal of the writ petition, In the 


Ved Parkash v. Om Parkash 
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order dated February 25, 1951, it was 
opined that prima facie the number 


of Administrators appointed under sub- 
section (3) (a) of Section 26-A of the 
Act could not exceed 11. This point has 
been argued by the learned counsel for 
the. parties at length and I am of the 
opinion that the maximum number of 
Administrators to be appointed under 
sub-section (3) (a) of Section 26-A of 
the Act is not limited to 11. The Reg- 
istrar can constitute a Managing Com- 
mittee under sub-section (1) of Sec, 26-A 
of the Act by way of an interim ar- 
rangement, It is specifically provided un- 
der sub-section (1) of Section 26-A that 
the number of members of such a Com- 
mittee shall not exceed 11. No such limi- 
tation regarding the number is prescrib- 
ed under sub-section: (3) (a) of Sec, 26-A 
of the Act. It would, therefore, be not 
correct to hold that the number of Ad- 
ministrators appointed under  sub-sec- 
tion (3) (a) of Section 26-A of the Act 
by the Registrar cannot exceed 11. 


9. In view of.discussion above, I hold 
that Section 26 (9) of the Act is bad 
being violative of Article 14 of the Con- 
stitution. The order Annexure P. 5 
(R. 1) passed in exercise of the powers 
conferred under Section 26 (9) of the 
Act is consequently quashed. The Re- 
turning Officer will now proceed to com- 
plete the process of the election of the 
Managing Committee of the Central 
Bank. No order as to costs. 


Petition allowed. 
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S. S. SANDHAWALIA, C. J. AND 

S. P. GOYAL, J. 

Ved Parkash, Petitioner v. Om Parkash 
Nirwania, Respondent. 

Civil Revn. No, 2147 of 1980. D/- 1-5- 
1981. j 

East Punjab Urban Rent Restriction 
Act (3 of 1949), Sections 16, 17 — Power 
of Rent Controller to-try any issue be- 
fore him as preliminary — Absence of 
such power in Act —— Rent Controller is 
not impliedly debarred under the Act 
from trying any issue as preliminary 


_one, (Civil P.C. (1968), O. 14, Rr. 1, 23 


Haryana Urban (Control of Rent and 
Eviction) Act (11 of 1973), S. 16). 


_ The Rent Controller cannot be impli- 
edly debarred from trying any issue in 
tr A er Sh Aa 5 
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the proceedings before him as a prelimi- 


nary one merely because the Act does not 
expressly provide at’ all for the framing 
of issues or trying any one of them as 
a preliminary one as the Rent Control- 
ler. is free to devise his own procedure 
in the field or. area not covered by Sec- 
tion 16. Therefore, no bar 
implied: can possibly be raised with re- 
gard to his competence to try one of the 


issues framed- by him as preliminary one . 


= even the very framing of issues is not 
= compulsory for the Rent Controller 
when exercising jurisdiction under the 
closely analogous provision of. the Har- 
yana Urban (Control of Rent and Evic- 
tion) Act (11 of 1973), (1980) 1 Rent CR 
503 (Punj), (1976) 78 Pun LR 791, AIR 
1980 Punj 188, Rel. on. (Paras; 5, 7) 


Cases Referred: Chronological. Paras 


AIR 1980 Punj 188 . 4 
(1980) 1 Rent CR 503 (Punj) . 3, 6, 
(1976) 78 Pun LR 791 4, 5 


N. C. Jain, for Petitioner, 


SANDHAWALIA, C. J.:— Whether 
the provisions of the East Punjab Urban 
Rent Restriction Act, 1949, impliedly bar 
the trying of an issue as a preliminary 
one by the Rent Controller is the signifi- 
cant question which had necessitated the 
admission of this revision petition for 
decision by a Division Bench, 


2. The facts are not in dispute and lie 
within a narrow compass. Om Prakash 
Nirwania, respondent-landlord had pre- 
ferred.an application under Section 13 
of the East Punjab Urban Rent Restric- 
tion Act (hereinafter called the Act) for 
the efectment of Ved Parkash petitioner- 
tenant on the ground of non-payment 
of rent and further that the tenant had 

materially impaired the value and the 
utility of the premises leased out to him. 
The petitioner-tenant - 
plication and also tendered the rent 
which was accepted by the respondent- 
landiord under protest on the ground 
that the same was not complete and 
legal. On the pleadings of the parties 


the Court struck the following issues :—. 


1. Whether the respondent is liable 
to ejectment-on grounds mentioned in 
the application? . 

2, Whether the tender is not valid? . 

3. Whether the application . is not 
verified in accordance with law?’ 

4.: Whether the written . reply is not 
correctly verified? 

5. Relief: 


Ved Parkash v. Om Parkash 


express or 


contested the ap- 


A.L R. 


Whilst framing the same, issue No. -2 
was treated. as a preliminary issue, ` The 
matter was then adjourned for argu- 
ments thereon but later- the petitioner- 
tenant moved an application: taking the 
firm stand that issue No. 2 could not be 
treated as a preliminary issue and that 
the earlier order be modified accordingly. 
This application was opposed by the re- 
spondent-landlord. On a full considera- 
tion of the objection raised on behalf of 
the’ petitioner-tenant. that no issue could 
be tried as a preliminary one in- the rent 
jurisdiction the Rent Controller took a 
contrary view. He further held that be- 
cause the decision of issue No. 2.in favour 
of the landlord-respondent would finally 
dispose of the ejectment application the 
said issue could rightly be treated as 
a preliminary one. Consequently the- 
application of the petitioner-tenant was 
rejected and aggrieved thereby the pre- 
sent civil revision .has. been preferred. 


3. As is even manifest from the ad- ` 
mitting order itself the core of the argu- 
ment of the learned counsel for the peti- 
tioner is that under. the Act the Rent 
Controller is debarred from trying any 
issue in the proceedings before him as a 
preliminary one. Counsel contended 
that there was no specific provision in 
the Act which. vested the" Controller 
with any such power and the absence 
thereof must be construed by implica- . 
tion as a total bar to do so. Reliance for 
this slippery submission was sought to 
be tenuously placed on Dharam Paul v. 
Roshan Lal, (1980) 1 Rent CR 503 (Punj). 


4. The aforesaid contention, despite 
some vehemence with which it was ad- 
vanced, appears to us as patently not 
well-conceived. A bare look at the 21 
sections of this short statute - im: general. 
and to the provisions of Sections 16 and. 
17 in particular would make it mainfest 
that it is only for the very limited pur- 
poses . specified in. these two sections 
that the relevant provisions of the Code 
of Civil: Procedure are attracted to the 
proceedings before the Rent Controller 
and the subsequent execution of the or- 
ders made by the original - and the ap 
pellate authorities thereunder. At this 
stage it would. perhaps be apt to read 
Sections 16 and 17 of the Act :— 

"Section 16; For the purpose of this 
Act, an appellate authority or a Control- 
ler’ appointed under the Act shall have 
the same powers of summoning and en- 


forcing the attendance of witnesses and 


compelling ‘the `- production of. evidenca 


1981 


as are vested in a Court under the Code 
of Civil Procedure, 1908. 

Section 17. Every order made under 
Section-10, or Section 13 and every order 


“passed on appeal under Section 15 shail 


N 


be executed by a Civil Court having 
jurisdiction in the area as if it were a 
decree of that Court.” 


Now it is well settled that beyond the 
circumscribed limits of the aforesaid two 
provisions in which the relevant sections 
of the Code of Civil Procedure may be 
attracted, the Rent Controller is not 
bound by any intricate shackles and is 
wholly free to devise his own procedure. 
This legal position in law is now so 
well-accepted within this jurisdiction 
that it would be rather wasteful to ex- 
amine the point on first principles, In 
Shri Ram Dutta Gupta v. The Financial 
Commissioner, Haryana, (1978) 78 Punj 
LR 791 it was concluded as follows :—~ 


‘*** Tn view of the above discussion, I 

am of the view that the Rent Controller is 
at liberty to formulate his own procedure 
so long as it does not violate the funda- 
mental principles of judicial enquiry or 
the principles of natural justice.” 
And -again in the recent Division Bench 
judgment reported as Raghu Nath v. 
Romesh Duggal, AIR 1980 Punj 188 after 
an examination of the issue in some 
depth it has been observed as follows 
(at pages 190-191 of ATR):— 


“From the aforementioned history and 
the provisions of the present and the 
preceding rent legislation, it appears to 
be self-evident that apart from .the lar- 
ger purpose of restricting rents and giv- 
ing special protection to the tenants, the 
specific intent of the legislature was to 
provide a special and expeditious proce- 
dure for the disposal of the matters 
under the Act. The jurisdiction for the 
determination of these matters was 
designedly and meaningfully taken away 
from the ordinary run of Civil Courts 
and vested in the Controllers, They were 
left to devise their own procedure free 
from technicalities and formalities of the 
Civil Procedure Code which governed 
the Civil Courts. Sections 16 and 17 of 
the Act brought in the Civil Procedure 
Code only for the limited purpose of the 
summoning and enforcing the attendance 
of witnesses and the execution of the 
orders passed by the Controller or the 
Appellate Authority and by necessary 
implication exclude the strict application 
of its. provisions to the. authorities under 


Ved Parkash v. Om Parkash 


P. & H. 265 


the Act. The ‘underlying purpose was to 


rid the authorities under the Act from 
the shackles of technical procedure and 
to provide a summary and expeditious © 
mode of disposal, is further evident 
from the fact that originally only one 
appeal was provided by the statute to. 
the Appellate Authority and all further 
appeals or revisions were barred by Sec- 
tion 15 (4) of the Act. It was not till 
1956 that by the Punjab Act No. XXIX, 
sub-section (5) was added to Section 15 
of the Act vesting the High Court with 
special revisional jurisdiction there- 
under”, 


5. Once it is held, as it must inveitably 
be, that the Rent Controller is free to 
devise his own procedure in the field or 
area not covered by Section 16 it appears 
to us plain that no bar, express or impli- 
ed, can possibly be raised with regard 
to his competence to try one of the is- 
sues framed by him as the preliminary 
one, We are unable to see any such im- 
plicit obstacle in his way in this con- 
text either in the Act itself or on larger 
principle. Merely because the Act do&s 
not expressly provide- at all for the 
framing of issues or trying any one of 
them as a preliminary one cannot be a 
ground for assuming even remotely that 
it bars the latter procedure. In this 
context, it is again apt to recall the view 
in Ram Dutta Gupta’s case ( (1976) 78 | 
Pun LR 791) (supra) that even the very 


. framing of issues is not compulsory for 


the Rent Controller when exercising juris- 
diction under the closely analogous 
provision of the Haryana Urban Rent 
Restriction Act, 1973. Even a bird's 
eyeview of the provisions of the Act 
makes. it manifest that the present Act 
is not a procedural statute and does 
not provide in any great detail for the 
mode and manner of the trial of pro- 
ceedings before the Controller and later 
before the appellate authority. It is be- 
cause of this very fact that it has been 
repeatedly held judicially that the Con- 
trollers have been left free to, devise 
their own procedure. Therefore the ab- 
sence of a specific provision cannot lead 
to any presumption of an implied bar 
against trying an issue which may con- 
clude the matter as a preliminary one 
by the Rent Controller. 


6. Coming now to the precedent on 
the point, the only judgment that was 
cited by.Mr...N. C. Jain is Dharam Paul’s 
ease. ( (1980) 1 Rent CR 503 (Punhj)) 
(supra). It would appear that the re- 
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lance of the learned - counsel thereon 
stems from a superficial reading of the 
head note thereof which, it must be ob- 
served, appears to be’ slightly mislead- 
ing. A closer analysis of the ` judgment 
would show that there is no warrant even 
remotely for the proposition that there 
is a legal bar to the ‘trial of an issue 
as a preliminary one by the Rent Con- 
troller, Indeed in the said case the posi- 
tion was the converse one, whether the 
Rent ControHer on the application of 
one of the parties had rightly declined 
to try issue No. 3 as a preliminary one, 
the landlord then preferred the -revi- 
sion petition and the learned Judge in a 
brief judgment after noticing the con- 
tentions of the counsel declined to in- 
terfere with the order of the trial Court. 
Far from supporting the stand of the 
learned counsel for the petitioner the 
following observations in the said judg- 
ment would be a clear pointer to the 
contrary :— 

“eeeeee*urthermore, no request was 
made to treat issue No. 3 as a prelimi- 
nary issue at the time of framing of the 
issues. Only when the witnesses of the 
tenant had come to Court to make their 
statements, the application was filed, 
obviously, with a view to delay the 
proceedings. It was within the discre- 
tion of the Rent Controller to treat issue 


No, 3 as a preliminary issue or not. He. 


has exercised his jurisdiction and given 
cogent reasons for reaching the conclu- 


sion. . These reasons cannot, by any 


stretch- of imagination, be termed as 
perverse. This order has not occasioned 
failure of justice or caused any irrepara- 
ble injury to the petitioner.” 


7. Both on principle and precedent 
we conclude that the answer to the 
question formulated at the outset must 
be rendered in the negative and hold 
that there is no bar against the Rent 
Controller trying an issue as a prelimi- 
nary one, ù 

8. In the light of the aforesaid legal 
position we are unable to find thẹ least 
infirmity in the order of the Rent Con- 
troller. He held, and in our view rightly, 
that if issue No. 2 were to be. decided 
in favour of the landlord the application 
for ejectment would’ starid completely 
disposed of thereby. In this context the 
order ‘directing the trying of issue 
No. 2 as a preliminary one appears to 
us as wholly unassailable. The revision 


Ajmer Singh v. Registrar, Co-op. Societies, Punjab 
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petition is without merit and‘is hereby: 
dismissed, There will, however, be no 
order as to costs, 


Revision petition dismissed, 
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D. S. TEWATIA, J. 

Ajmer Singh, Petitioner v, The Regis- 
trar, Co-operative Societies, Punjab Chan- 
digarh, and others, Respondents 

Civil Writ Petn, No, 446 of 1980, D/- 
8-4-1981. 

(A) Punjab Co-operative Societies Act 
(25 of 1961), Section 26 (1D) — Appoint- 
ment of Administrator for Co-operative 
Society —- Power vested in Registrar — 
Can be exercised by Additional Registrar. 
1975 Cur LJ 218 (Punj), Rel. on. 

(Para 4) 

(B) Punjab Co-operative Societies Act 
(25 of 1961), Section 26 (1D) — Appoint- 
ment of Registrar as Administrator of a 
Co-operative Society by Additional Re- 
gistrar — No illegality. | 
_ All that Section 26 (1D) requires is 
that a person to be appointed as an 
Administrator of a Society should be 
Government employee, Registrar is a 
Government employee and unless there 
is any other Bar, express or implied 
under Section 26 (1D), the Registrar can 
be appointed as an Administrator. 

' (Para 7) 
_ Where the Registrar was appointed as 
an Administrator of a Co-operative 
Society by the Additional Registrar, 
the order of appointment could not be 
said to be invalid on the ground that the 
appointing authority was his subordinate 
and in his capacity as an Administrator, 
he would be subordinate to his own 
subordinate as there is no bar to the 
appointment as Administrator of a per- 
son senior in status to the person who 
is to effect the appointment. It is, how- 
ever, a matter of propriety, for it would 
be embarrassing to a person senior in 
status to accept an appointment that 
would make him act as subordinate te his 
own subordinate or to a person who 
happens to be lower in official’ status 
than him. It is, however, for him te 
weigh such matters of property and if 
he does not feel,embarrassed, then law 
does not bar him from.taking up such a 
subordinate position. (Para 9) 


_ Further, reading of  sub-sections (2) 
and (4) of Section 3 makes it clear that 
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general ‘superintendence and control of 
the Registrar mean in the context in the 
exercise of their functions of office by 
the subordinate officers and not in: the 
exercise of the functions- -of the ‘Regis- 
trar, In: view of sub-section (5) of Sec. 3 
it is only for the purposes of appeal 
against the drders of other ‘officers ex- 
ercising the functions of the Registrar 
that they are made subordinate’ to” the 


Registrar, in that the appeal from their | 


decisions would lie of the Registrar. 
(Para 10) 
Cases Referred : Chronological Paras 
AIR 1981 Punj & Har 107 (FB) 2 
AIR 1977 SC 2313 -~ - 5, il 
1975 Cur LJ 218 (Punj) " 4 


B. S. Khoji, for Petitioner; D. S. Nehra 
and Arun Nehra (for Nos, 4 & 5) and 
D. N. Rampal, Advocate General, Pun- 
jab, for Respondents 

ORDER :— The. petitioner wás holding 
an appointment as a Field Sub-Inspector 
in the Punjab State, Co-operative Supply 
and Marketing Federation ‘Limited, 
Chandigarh, respondent No, 5, ° herein- 
after referred to as the Marfed and his 
services were terminated by the Manag- 

ing Director thereof, vide ' order ' An- 
nexure P, 2 attached to the writ’ peti- 
tion. He challenged that order in appeal 
before the Board of Directors; which was 
dismissed, ‘vide order annexure P. 5, by 
respondent No, 4 exercising _ the power 
of the -Administrator in place’ of the 
Board of Directors having been appoint- 
ed thereto in terms of Section 26 (1D) 


of the Punjab Co-operative’ Societies Act, 


"1961, hereinafter referred to as the Act 
The petitioner has assailed through this 
writ petition both the “orders. Order, 
Annexure P. 5, was inter alia, challenged 
on the ground that the appointment of 
respondent No. 4 as the Administrator of 
the Marfed was‘ ab initio void and; 
therefore, the order that he passed suf- 
fered from the same defect. The: peti- 
tioner also sought to have the orders, 
appointing respondent No,. 4 as the -Ad- 
ministrator and the one giving him Ex- 
tension, set aside, 


. 2. In the written E fled . on 
behalf of the respondents, a preliminary 
objection ‘to the entertainability of the 
writ petition against them was _ raised. 
The petition was, therefore, admitted -to 
the Full Bench, which,. vide its judg- 


ment dated  6-8-1980.* held that the 
*(since ` reported'in AIR 1981 Punj & 


Har 107 (FB),) . 
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petition’ ' against respondent ` ‘No. 5 
was not cornpetént and ‘against rest of 
them “the same was held: to be mam- 
tainable to the - limited extent of the 
‘annexure P. B 
that is, the order passed by respondent 
No. 4 ‘dismissing the appeal ‘of the peti- 
tioner as being violative of the provi- 
sions of Section 26 (1D) of the Act and 
the: petition thereafter was ordered to 
be’ laid before a Single Bench to be 
dealt with on merits ‘and that is’ how 
the petition has come’ up for hearing be- 
fore me. 


3. Mr. Baldev Singh Khoji, learned 
counsel for the petitioner, has argued 
that the appointment order in terms of 
Section 26 (1D) of the ‘Act could not be 
passed by the Additional Registrar, as 
the same had to be passed by the Re- 
Bistrar, that is, the Registrar proper and 
not merely an incumbent who happens 
to exercise the power of the Registrar. 
In the alternative, Mr. Khoji canvassed 
that even if the Additional Registrar ex- 
ercising the powers of the Registrar was 
held ‘to be competent to “appoint the 
Administrator in terms of the said sec- 
tion, he could not’ appoint the Registrar 
of the Cooperative Societies to the said 
post. 

4 As for the question as to whether 
the Additional Registrar “could appoint 
an. Administrator in terms of Sec, 26 (1D) 
of the Act, the matter has been set at 
rest authoritatively by a Division Bench 
of this Court in Ram Singh v. S. L. 
Kapur, 1875 Cur LJ 218, holding that an 
Additional Registrar exercising the 
powers of the Registrar was competent 


‘to appoint an Administrator under Sec- 


tion 26 (1D) of the Act. 


5. Coming now to the alternative sub- 
mission advanced. by Mr. Khoji on be- 
half of the petitioner, it may be observ- 
ed' that the learned counsel looked 
askance at the legality- of the appoint- 
ment of respondent No:.4 who happened 
to be the Registrar of the Co-operativ? 
Societies, by the Additional - Registrar 
for the reason that the Administrator, 
by virtue of ‘the provisions of Sec, 27 (3) 
of the Act has to function subject. to 
the control of the Registrar and where 
the Registrar himself happens to be the 
Administrator, he cannot be ‘subject to 
his own - ‘control. Tf he has to be subject 
to the control of the Additional Registrar 
exercising- the power of the ‘Registrar, 
then that position would not - square up 
—_ the position - envisaged by the pro- 


- 
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visions of Section 3 (4) of the. Act which 
declares that the functionaries, including 
the Additional Registrar, would exercise 
their powers subject to the general sup- 
erintendence and control of the Regis- 
trar. 

That the officials exercising the 
powers of the Registrar have to act 
even in the exercise of such powers 
under the control and superintendence 
of the Registrar was sought to be sup- 
ported from a decision of the Supreme 
Court reported in Chintappalli Agency 
Taluk Arrack Sales Co-op, Society Ltd. 
v. Secretary (Food and Agriculture), 
Government of Andhra Pradesh, AIR 
1977 SC 2313. 

6. Before embarking upon a considera- 
tion of the submissions advanced on be- 
half of the petitioner, the relevant pro- 
visions of the Act require to be noticed 
at this very stage. 

Section 3 of the Act, which deals with 
the appointment of the Registrar, as also 
the other functionaries, is in the follow- 
ing terms. 

“3. (1) The Government may appoint 
a person to be the Registrar. of Co-ope- 
rative Societies for the State, 

(2) To assist the Registrar in his 
functions under this Act, the Government 
may: appoint such number of Additional 
Registrars, Joint Registrars, Deputy Re- 
gistrars, Assistant Registrars and other 
persons with such designations as it may 
think fit. 

(3) The Government may, by general 
or special order, confer on any person 
appointed under sub-section (2), all or 
any of the powers of the Registrar under 
this Act. 

(4) Every person appointed under sub- 
section (2) shall exercise his powers sub- 
ject to the general superintendence and 
contro] of the Registrar, 

(5) Notwithstanding anything con- 
tained in this Act, where any power of 
the Registrar is exercised by any person 
by virtue of the order issued by the 
Government. under sub-section (3), the 
order passed. or decision made by such 
person shall, for the purposes of appeal, 
be deemed to be the order or decision of 
that person and not of the Registrar”. 

7. The relevant portion of Sec, 26 (1D) 
of the Act, which deals with the appoint- 
ment of the Administrator, runs as fol- 
lows :— i 

“26 (1D) Where any committee has 
‘ceased to hold office. and no committee 
has been constituted in accordance with 
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the provisions of this Act and rules and 
bye-laws made thereunder, the Registrar 
may, by an order in writing, appoint a 
Government employee as an Admin- 


istrator for such period as may, from time ` 


to time, be specified in the order and 
the Administrator shall, before the expiry 
of the period of his appointment, arrange 
for the constitution of a new committee 
in accordance with the provisions of this 
Act and rules and bye-laws made there- 


under : 
** 2 + * + gf 
Section 27 (3) of the Act reads as 
under : 


"27. (3) The administrator so appointed 
shall, subject to the control of the Re- 
gistrar and to such instructions as he 
may from time to time give, have pow- 
ers to perform all or any .of the func- 
tions of the committee or of any officer 
of the society and take all such action 
as may be required in the interest of 
the society”, 


I have already settled that the Additional 
Registrar could make an appointment in 
terms of Section 26 (1D) of the Act, The 
next question then is as to whom he 
could appoint. A perusal of Sec. 26 (1D) 
of the Act reveals that the person whom 
he could appoint can be any Govern- 
ment employee which, by implication, 
means only this that there is only one 
requirement, that is, that the person so 
appointed should be a Government em- 
ployee. It is not in dispute that the Re- 
gistrar is a Government employee. Hence 
unless there is any other bar, express orj | 
implied, he can be appointed as the Ad-|. 
ministrator. l 
8. It has been urged by the eared 
counsel for the petitioner that the Regis- 
trar cannot be appointed as the Admin- 
istrator, firstly, for the reason that the 
appointing authority is his subordinate 
and in his capacity as 4n Administrator, 
he would be subordinate to his own sub- 
ordinate and, secondly, it would be an- 
omalous for the Additional Registrar to 
exercise control over respondent No, 4, 
when, by virtue of Section 3 (4) of the 
Act, he himself, being the Additional 
Registrar, has to act under the control 
and superintendence of the Registrar, re- 
spondent No. 4, even when exercising 
the functions of the RE 
-9. In my opinion, ere is no merit 
in’ either of the submissions of the 
learned ‘counsel, for one thing legally 
there is no bar .to the appointment as 
Administrator of a person senior in 
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status to the person who is to ‘effect the 
appointment. So, if the Registrar was 
to appoint a person of-the status of 3 
Secretary as an Administrator, in law 
jthere would be no bar to it. It is, how- 
ever, a matter of propriety, for it would 
be embarrassing to a person. senior in 
status to accept an appointment that 
ould make him act as subordinate to his 
own subordinate 





















or to a person who 
happens to be lower in Official ‘status 
than him. It is, however, for him to 
weigh such matters of propriety and if 
he does not feel embarrassed, then law 
does not bar him from taking up such 
a subordinate position. 


10. As regards the question of the Re- 
gistrar exercising control over the Ad- 
ditional Registrar even when the latter 
was to exercise the functions of the Re- 
Ristrar, it may be observed that sub- 
section (4) of Section 3 of the Act does 
ot envisage such a situation. Sub-sec- 
tion (4), envisages that persons appoint- 
ed under sub-section (2) in the exercise 
of their functions shall be subject to the 
general superintendence and control of 
he Registrar. This in the context would 
mean ‘in the exercise of their functions. 
of that office and not in the exercise of 
the functions of the Registrar’. Where 
the legislature wanted such functionaries 
to be subordinate to the Registrar even 
when exercising the functions of the Re- 
istrar, it clearly revealed its mind by 
providing in sub-section (5) of Sec. 3 
of the Act. A perusal of sub-section (5) 
ould show that only for the purposes 
-lof appeal against thejy orders exercising 
functions of the Registrar they are made 
subordinate to the Registrar, in- that 
the appeal from their decisions would 
lie to the Registrar. 

11. The ratio of the case of Chintapalli 
Agency Taluk Arrack Sales Co-op. 
Society Ltd., (AIR 1977 SC 2313) (supra) 


is of no help to the petitioner, That de- _. 


cision turned on the typical phraseology 
of the relevant section envisaging ap- 

pointment of the Registrar and the per- 
sons exercising functions of the Regis- 
trar. 


12. Mr. D. S. Nehra arguing for re- 
spondents 4 and 5, that is, the Marfed. 
and the Administrator thereof, apart 
from submitting that the appointment of 
respondent No. 4 was legal and valid, 
in the alternative. canvassed that even if 
the appointment of respondent No, 4 was 
held to be defective, the order passed. by 
him could not be considered invalid. in 
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view of the provisions’ of Section: 29 of 


the Act and further the alleged rules 
conferring right of appeal to the Admin- 
istrator from the order of the Managing 
Director of the Markfed having been 
made by the Registrar in exercise of 
power under bye-law 26 (ii) of the Bye- 
laws of the Punjab State Co-op, Supply 
and Marketing Federation Limited, the 
same did not have a statutory character 
and, therefore, the same could not be en- 
forced by invoking the writ jurisdiction 
of the High Court. 


13, Since I have already held that the 
appointment of respondent No. 4 was 
legally valid and, therefore, the order 
passed by him, the validity whereof was 
questioned only on the ground of defec- 
tive appointment of respondent No. 4 as 
the Administrtor, was valid and legal; 
it is unnecessary to go into alternative 
submission addresssed by Mr. Nehra. 


14. For the reasons aforementioned, 
this petition is dismissed, but without 
any order as to costs. 

Petition dismissed 
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Anand Parkash, .Petitioner v. Bharat 
Bhushan Rai and another, Respondents. 

Civil Revn. No. 1878 of 1978, D/- 3-6- 
1981. 

Civil P. C. (5 of 1908), Sec. 35-B — 
Provision is mandatory — Party failing 
to pay costs on next date Court is 
bound to disallow prosecution of suit or 
defence as the case may be, AIR 1980 
Punj & Har 317, AIR 1978 Puni & Har 
145, AIR 1979 Punj & Har 229 and 1979 
Pun LJ 535, Overruled, (ibid Sec. 148). 

Majority view (M. R Sharma, J. con- 
tra), 


In the event of the party failing to 
pay the costs on the date next following 
ae a eee a 


*In this case, the Judges of. the Full 
Bench differ in their views. The 
majority view is taken by S. 3. 
Sandhawaiia, C. J. and Prem Chand 
Jain, J. and the minority view by 
M, R. Sharma, J. The judgments are 
printed in the order in which they are 
given in the Certified Copy — Ed, 
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the date of the order imposing costs, “ai 
is mandatory on the. Court’ -to disallow 
the prosecution. of the suit or the defence, 
as the case-may be. No other extraneous 
consideration would weigh with. the 
Court in exercising its jurisdiction 
against the delinquent party. However, 
in cases, where costs are not paid as a 
result of the circumstances ‘beyond the 
control of the defaulting party, then the 
Court will be well -within its jurisdic- 
tion to exercise its power under Sec. 148 
of the Code in favour of the. defaulting 
party if a strong case is made out for 
the: exercise of such jurisdiction, . 

(Paras 26, 33) 


There can be no gænsaying that by 
mere use of word “shall” 
provision would not be rendered manda- 
tory and that for determining the real 
character of the Section the Court has 
to ascertain the intention of the legisla- 
ture by carefully considering the scope 
‘of the: entire statute. (Para 20) 


. A bare scrutiny. of the provisions:;of 
Section 35-B would show that the Leg- 
islature has -made its intention absolute- 
ly clear and. beyond: the pale of any 
doubt, that the provisions are mandatory 
in nature and any non-compliance with 
the same would result in penal conse- 
quences as envisaged therein, If the Leg- 
` islature had ` not intended to make the 
provisions ` of -the Section mandatory, 
then it was not at all necessary. for the 
Legislature ‘to have qualified the word 
“shall” by using : : words ` “condition 
precedent”. i (Para 22) 
The costs are ordered to be paid to 
compensate the other party who ‘for no 
fault of his has to undergo inconveni- 
ence and incur expenses. If an adjourn- 
ment is sought and the same is granted 
on payment of costs, then on the next 
date of. hearing the party who «sought 
adjournment is bound -to:pay the. costs. 
The Court is only required to see whe- 
ther.the costs have been paid or not and 
if a party does not. pay the costs, then 
-the only course open to the ‘Court is to 
disallow the prosecution’ of the suit or 
the defence any further. The Court 
would not. go into the. question whether 
the party. who. sought adjournment has 
or has not- been guilty of .delaying the 
suit or that it was not useful for, the 
party to lead evidence or that the -ad~ 
journment songi was unnecessary. 
ee f (Para. 22) 
- The duty of paying costs is on. the 
party who has been ordered to pay” the 
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a statutory 


A.L B. 
costs. The Court or: ‘the party who has 


to receive” costs, | is. not’ obliged.‘to -re~ _ 


mind the delinquent ‘party to perform its 
duty. The whole. purpose‘ of enacting 
this provision would be frustated if the 


‘same is held to be directory, The. provi- 


sions of--.sub-section (2) of- Section 35-B 
of the Code, which provide for the re- 
covery gf the amount of costs indepen~ 
dently on the basis of the order to be 
separately drawn up for that purpose, 
further shows as to-how sacrosanct and 
binding the order of costs is intended to 
be treated by the Legislature. AIR 1980 
Ponj & Har 317, AIR 1978 Punj & Har 
145; AIR 1979 Punj & Har 229 and 1979 
Pun LJ 535, Overruled. _ 
-- (Paras 22, 23, 32, 33) 
Per M. R. Sharma, J. (contra) : The 


‘provision of Section 35-B is’ directory in 


nature; but even then it. would not be 
proper for the Courts. to i ignore this pro- 
vision, If an objection is raised at the 
appropriate time, the Court will: be un- 
der an obligation to act in açcordance 
with the letter of the law unless the 
defaulting litigant. makes out a strong 
case for a different course being adopt- 
ed.. (Para 11) 

The Legislature was “aware of the ear- 
lier state of law and by incorporating 
in the section. under . consideration; the 


. words that the payment. of costs . shall 


be considered a condition precedent, it 
merely took a small step forward in. the 
sense that even when the Court had not 
expressed such a condition in its order 
granting an adjournment, . 
read therein as a matter of law. In all 
other respects the law remains un- 
changed, Just as under the. old Code the 
Court itself had to pass an order regard- 
ing the dismissal of the suit or the 


striking off the defence, the same thing _ 


had to be done even now under the new 
Code, If the Legislature had any inten- 
tion of making a complete departure 
from the earlier state of law, it could 
have easily laid down that non-payment 


of costs would have the automatic effect - 


of either the dismissal of the suit or of 
the striking off the defence. (Para 10) 


it had to. be 


sees, a 
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V. K, Jain, ‘for Petitioner; C, B. Goel, 
for Respondents. 


M. R. SHARMA, J. :— The facts of the 
case are given in the elaborate order of 
reference* prepared by my learned 
brother P. C. Jain, J. and I need not 
repeat them all over again, The short 
question which this Full Bench is called 
upon to decide is whether the provisions 
of Section 35-B of the Code of Civil Pro-. 
cedure (hereinafter referred to as the 
Code) are mandatory, and if so, to what 


- extent. 


2. In spite of the elaborate provisions 
contained in the Code, the civil cases 
pending before the trial Courts are nof 
being disposed of as expeditiously as is 
desirable, The causes for these delays 
are of course many, which need not be 
detailed here, It suffices to mention that 
the matter received the attention of the 
Law Commission, which made an elabo- 
rate inquiry into the matter and sub- 
mitted its report to the Government of 
India with the recommendation that the 
Code of Civil Procedure 1908 be tho- 
roughly overhauled and re-enacted. The 
said report contained a recommendation 
that a new section, namely Section 35-B 
be added to the Code to make provision 


z for costs being awarded fo the aggrieved 


party for the delays in the prosecution 
of the suit caused by its opponent. The 
deliberations made by the Commission 
as a result of the suggestions received by 
it, make the position self evident. The 
relevant portion of the report pértaining 
to this section reads as under :— 


“Section 35-B (New) (Costs for delay 
occasioned by party). 


“1-D. 83. It often happens that a sane 


though -successful in the event, has been 
responsible for undue delay in. respect 
of particular. stages of litigation. It is 
but fair that such delay should be taken 
into account while awarding costs. In 
order fo elicit opinion on the subject, 
we had put a question in the question- 
naire as follows :— 


"For facts of the case please refer to 
judgment delivered’ by Hon'ble Prem 
Chand- Jain, d. 
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“l. Would you favour the insertion of 
a provision to the effect that the Court 
shall, while passing an order for costs, 
make the party responsible for delay 
with reference to any step in the litiga- - 
tion, pay the cost proportionate to that 
delay, whatever may be the ultimate 


event of the suit.” 


I-D. 84. This question has led to a sharp 
difference of opinion. The replies received 
could be classified into three broad cate- 
gories namely, (i) those favouring the 
suggested amendment, (ii) those opposed 
to it, and (iii) those accepting it in a 
modified form, eg. those which would 
leave the matter to the discretion of the 
court rather than insert a mandatory 
provision, 

1-D, 85. Opinion is almost equally divid- 
ed between the first two categories, only 
a few replies favouring an amendment 
with a modification. Those who are in 
favour of the amendment posed in the 
question, regard it as a desirable one in 
order to check dilatory tactics. It has 
heen stated that solvent parties often re- 
sort te that dilatory tactics to cripple 
the opposite party, or a party with a 
bad case tries to delay the matter. It 
has further been pointed out that a good 
slice of litigation is aimed at delaying 
the relief tø which the opposite party is 
entitled. One of the replies adds that 
the payment of costs of adjournment 
should be made a condition precedent to 
the faking of the next step in the litiga- 
tion ie, the step for the purpose of 
which the adjournment has been grant- 
ed fo the party against whom the costs 
are awarded. 


1-D. 86. The replies which are opposed 
to fhe suggested provision base their op- 
posifion on a variety of grounds; for 
example, it has been stated that such a 
provision would be unworkable and 
would create confusion, and much time 
will be spent in assessing: who was re- 
sponsible for a particular delay. It is 
also stated that since adjournments are 
granted by a judicial order, it would not 
be correct to make a mandatory provi- 
ston of the nature contemplated, One of 
the réplies adds that the court has, even 
now, a power to award costs where the 
delay is due to frivolous application of 
due to a deliberate omission or neglig- 
eree in the prosecution of the action. 
Lastly, it has been suggested that such 
@ provision will not reduce delay, Delay, 
it is stated, is caused by applications for 
adjournment or applications for time ta 
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applications are dealt with by- the .court 
and separately provided. for. 

1-D. 87. Some of the replies favour a 
mcdified amendment which would, while 
drawing the attention of the court to the 
need to- consider this, aspect, leave the 
matter to the discretion of the Court. 
1-D, 88. The above general difference of 


opinion is reflected in. the replies rectiv-. 
some, 


ed from the High Courts. Thus, 
High Courts favour the suggested amend- 
ment, some are opposed to it, while in 
some of the High Courts, there is a dif- 


ference of opinion among the individual - 


judges of that High Court. 

1-D. 89, We have taken into considera- 
tion the opinions expressed. We have 
7 eome to the conclusion that while it may 
not be wise to have a rigid provision, 11 
would ‘be useful to give a discretion to 
the court to take into account such de- 
lay. This should at least have the utility 
` of focussing attention on this aspect. 

-~ Recommendation. 

1-D. 90. Accordingly we recommend that 
the following section should be inserted 
in the Code — 

38. The Court may, while passing 
an order for costs, make the party re- 
sponsible for delay with reference to 
any step in the litigation, pay the. costs 
proportionate to that delay, whatever 
may be the ultimate event of the suit.’ 
However, after the legislative process, 
the section emerged in the following 
form :— 

_"35-B, Costs for causing delay. — 

(1) If, on any.date fixed for the hear- 
ing of a suit or for taking. any step 
therein, a party to the suit — 

' (a) fails to take the step which he was 
required by or under this Code to take 
on that date, or 
' (b) obtains an adjournment for taking 


such step or for producing evidence or. 


on any other ground, the Court may, for 
reasons to be recorded, make an order 
requiring such party to:pay to the other 
party such costs as would, in the opinion 
of. the Court, be reasonably sufficient -to 
reimburse the other party in respect of 
the expenses incurred by him in attend- 
ing the Court on that date, and pay- 
ment of such costs, :on ‘the date‘ next 
following the date of such order, shall 
be a condition precedent to the further 
prosecution of—, > 


-fa) the - suit by the plaintiff. 5 -where 


the plaintiff was ordered to pay such 


costs, . 
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(b) the defence by the defendant, 
where the defendant was ordered to pay 
such costs. 


Explanation— Where separate defences 
have ‘been raised by the defendants or 
groups of defendants, payment of such 
costs shall be a condition precedent to 
the further prosecution of the defence 
by such defendants or groups of defen- 
dants as have been ordered by the Court 
to pay such costs. 


(2) The costs, ordered to be paid un- 
der sub-section (1), shall not, if paid, be 
included in the costs awarded in the 
decree passed in the suit, but, if such 
costs are not paid, a separate order shall 
he drawn up’ indicating the amount of 
such costs and the names and addresses 
of the persons by whom such costs are 
payable and the order so drawn up shall 
be executable against such persons.” 

A reading of this section shows that 
whereas the award of costs to the ag~ 
grieved party has been left to the dis- 
cretion of the’ court by the use of the 


word “may” in the section, but regard- 


ing the consequential action to be taken 
by the court on the next date of hear- 
ing when the costs are not paid the word 
“shall” has been. used. Mr. Jain, 
learned counsel for the petitioner, has 
vehemently argued that because of the 
use of the words “shall be a condition 
precedent”, this section should be held 
to be mandatory in character. It was 
also argued that the words employed in 
sub-section (2) of Section 35-B of the 
Code also support this conclusion, inas- 
much as the costs of adjournment are 
not to be included in the costs awarded 
in the decree, because such costs follow 
the event. On the other hand, a sepa- 
rate order has to be drawn up indicating 
the amount of such costs so that the ag- 


grieved party can realise them regard- 


less of the result of the spit. - 


3. Whether the use of the. word 
“shall” necessarily renders a statutory 
provision mandatory or not, came up for 


‘consideration before the Supreme Court 


of India in State of Uttar Pradesh v. 
Babu Ram Upadhya, AIR 1961 SC 751 
(at p. 765), wherein the Court held :— 


EAT For ascertaining the real inten- 


tion of the Legislature the Court may . 
consider inter alia, the nature and the 


design of the statute, and the conse- 


quences which would follow from con-. 


struing ‘it the one way or the other, the 
impact of ‘other provisions whereby the 
necessity of complying with the. provi- 


the- 


~ 
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sions in question is avoided; the circum- 
stance,.namely; that the statute proyides: 
-for a contingency of the non-compliance 
. with the provisions, the fact that the 
non-compliance with the’ provisions’: is nl 
is not: visited . by some penalty, - 
serious or trivial consequences a 
flow’ therefrom; ‘and, above all, whether 
the object of: the legislation will. be de- 
feated or furthered.” 
It is needless to emphasise that even 
though the word “shall” has been em- 
ployed in a particular section of a sta- 
tute, yet for determining the- real char- 
acter of the: section, the Court has io 
ascertain the intention of the Legislature 
by carefully considering the. scope of 
the entire statute. In other words, the 
use of ‘the word “shall” in a section does 
= not necessarily make it mandatory. 

4. The rule laid down in Babu Ram 
Upadhya’s -case (supra) is of general ap- 
plication, but even while interpreting 
some of the provisions of the Code of 
Civil Procedure in many cases wherein 
the word ' “shall’. had been used, the 
Court:had held that such provisions were 
directory in nature. 

5. In Babbar Sewing Machine Co. v. 
Tirlok Nath Mahajan, AIR 1978 SC 1436 
the Supreme Court had an occasiqn to 
consider Order:11, Rule 21 of the old 
Code, which reads as under (at -page 
1439) : — 

' Where any ree fails to comply with 
any order: to answer interrogatories of 
for discovery or inspection of documents, 
he shall, if a’ plaintiff, be liable to have 
his’ suit dismissed for want of prosecu- 
tion, and, if a defendant, to have his de- 


fence, if any, struck out, and to be plac- 


ed in the same position as if he had not 
defended, and the party interrogating or 
seeking discovery or inspection may ap- 
-ply to the Court for an order to that 
effect, and an order may be made ac- 
cordingly. ae 

After making an elaborate discussion of 
the case law on the point, the Court 
held — (at p. .1441) i 
. “The principle -governing the courts 
exercise of its discretion under O. XI, 
Rule 21, as already stated, is that it is 
only when the default is. wilful and as 
a last resort that the court ‘should dis- 
miss the ‘suit or strike out the defence, 
when: the party is guilty of such contu- 
macious conduct or there is. a wilful at- 
tempt. to disregard. the order. of the’ court. 
that ‘the- trial of. the suit is arrested,” 
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- some 


cient cause may be allowed to 
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consequences ‘for not complying with an 
order of the Court issued under O, II, 
Rule 21 are exactly the same as are en- 
visaged by Section 35B of the present 
Code, which is under consideration. In 
this situation, I see no reason why the 
principle of “contumacy” enunciated by 
the highest Court of the land be - also 
not imported in this section. — : 
6. Another precedent which can be of 
help - is Amritsar Improvement 
Trust v. Smt. Ishri Devi, 1979 Rev LR 
307, wherein the Full Bench was: called 
upon to consider Order 18, Rule 3A of 
the Code, which also made a departure 
from the earlier provisions of the code 
This provision reads as under :— 
“Where a party himself wishes to ap- 
pear as a witness, he shall so appear be- 
fore any other witness on his behalf has 
been examined, unless the Court,’ for 
reasons to be recorded, permits him to 
appear -as his own witness at a later , 
stagė.” 
In spite of the use of the word “shall” 
the Full Bench held that the provision 
was directory in character. Speaking for 
the Bench, Sandhawalia, C. J. observed: 
“9. Keeping the aforesaid canon of 
constriction with regard to procedural 
laws in mind we may now go back io 
the language of Rule 3-A. A bare refer- 
ence thereto would make it manifest 
that the Legislature has undoubtedly 
laid down the rule that a party appear- 
ing as his own witness must so appear 
before any other witness on his behalf 
has been examined. However, in equally 
express terms one exception to the said 
rule has also been provided by the Leg- 
islature itself. This is that with the per- 
mission of the Court a party for suffi- 
appear 
even at a stage subsequent to the exam- 
ination of one or all of his witnesses, It, 
therefore, “deserves highlighting that the 
rule requiring a party to step into the 
witness-box first is not an inflexible one 
and can be relaxed with the permission 
of the Court. What however is signifi- 


` cant to note herein is that the language 


of the statute does not in any 
way prescribe the precise time 
‘at which E permission to ap- 
pear ‘ later to -be secured., It 


does ‘not say hat this must necessarily 
bein the very ‘first-instance before any 
witness’ has - been examined on his be- 
half. Ro may, - REDT say that . the 


wet eee 
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statute is silent as to the stage at which 
the permission is to be secured. Nor can 


it be said that: by necessary intendment. 


the Legislature has laid down that the 
said permission must be sought at. the 


very inception of the evidence and not 


later, Indeed, when broadly construed, 
the intention of the Legislature appears 
to be that the normal and the ordinary 
rule prescribed -now is that the party 
appearing as his own witness should do 
so before any one of his witnesses. How- 
ever, the rule is not an inflexible or @ 
sacrosanct. one and may be expressly 
deviated from with the permission of 
the Court based on adequate reasons. 
No specific stage being prescribed or fix- 
ed by the statute for securing such per- 
mission, a party may perhaps as a matl- 
ter of abundant caution apply at the 
stage of commencing his evidence and 
get the necessary permission and equal- 
ly, if a sufficient ground is made out, he 
may: secure the same at a later stage.” 
- ‘Jt is no doubt true that in coming to 
this conclusion: the learned Chief Justice 
took note of the words “unless the Court 
for reasons to be recorded, permits him 
to. appear as his own witness at a later 
stage”, but the absence of these words 
in the séction under consideration hard- 
ly makes any material difference. 
Clause (b) of Section 35-B provides that 
the Court may, for reasons to be re- 
corded, make an order requiring a party 


to pay costs, This implies that the ques-. 


tions whether an adjournment should be 
granted on payment of costs or without 
costs and if it is granted on payméht of 
costs, their quantum are left fo the dis- 
cretion of the Court. The only require- 
“ment of law is that if the costs arè 
awarded, then they should ‘be commen- 
- surate with the expenses incurred by 
the opposite party in attending the Court 
on that day. A Court which has the 
jurisdiction toe pass a discretionary order 
also possesses the power to modify it m 
order to meet the hardship accruing to 
a party. The statute does not ‘lay down, 
that if the costs are not paid, that would 
have the automatic effect of the dismis- 
sal of the suit of the plaintiff or the 
striking out of the defence of the defen- 
dant. Even for that purpose, the Court 
has to pass an order. In other words the 
right of the party to proceed with the 
case in contradistinction with its right 
to pray to the Court to allow him to 


proceed with the case alone has been 


taken away, 
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7. The party who declines: to pay the 
costs, of course, does not in a sense obey 
the order passed by the Court, but if the 
Court itself condones this- default or al- 
lows a party te obey the order on a sub- 
sequent date, it cannot be said that. the 
party concerned ‘has flouted the order of 
the Court, In this context, the contro- 
versy raised before the Law Commission 
assumes some importanee. I am not for 
a moment suggesting that the views ex- 
pressed before it, or the final reeommeéen- 
dation. made by it. to the Government 
are binding on a Court of Law. AN that 


I want to emphasise is. that this report . 


gives an insight to the working of. the 
mind of those who made the recommen- 
dation to the Legislature, In Part No. 
1-D. 89, extracted above, the Commis- 
sion itself was of the view that it 
would nat be wise to make a rigid pro- 


w 


vision. It noticed that it would be useful ` 


to give a discretion to the Court te take 
ah 
order which is just and proper in the 
circumstances of the case, 


8. I am also aware of the fact thaf 
the Legislature did not accept the draft 
of the section as proposed by the Law 
Commission, inasmuch as, there was no 
mention in the draft that the payment of 
costs shall be a eondition precedent to 
the further prosecution of the case. In 
order to understand the importance of 
these words, I shall have to examine the 
state of law as it existed when the Code 
of Civil Procedure, 1908 (hereinafter re- 


ferred to as. the old Code) held the field. . 


-8-A. Order 1%, Rule 1 of the old 


Code gives a wide discretion to the 
Courts to grant time to any of the: par- 
ties and to adjourn fhe hearing of the 
suit from time to time. 

9. In Venku Chettiar v. .Doraisami 
Chettiar, AIR 1921 Mad 403, a Division 
Bench of that Court took the view that 


-unless, the payment of costs was made a 


condition precedent to the adjournment, 
it was not open to the Court to strike off 
the defence of the defendant, who dec- 
lined to pay costs and then to proceed 
ex parte, The rule laid down in this case 
was. considered by a learned Judge of 
the Allahabad High Court in East Indian 
Railway Company v. Jit Mal Kallo Mal, 
AIR 1925 All 280. Therein the adjourn- 
ment had been granted on payment of 
costs with the express stipulation  thaf 
such a payment. should be regarded as 
& condition precedent for the grant of 
the adjournment. The learned Judge heid 
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that in that situation, it was. open to 
the Court to strike off the defence of 
the defendant and to -proceed ex parte. 


10. A similar question came up for 
consideration before a léarned Judge of 
this Court in Ram Chand & Sons v. 
Kanhaya Lal Bhargava, 1966 Cur LJ 69. 
In that case an application was filed by 
the plaintiff-respondents under Order 11, 
Rule 21 read with Order 29, Rule 3 of 
‘the old Code. It was prayed therein that 
ene Jugal Kishore, permanent Director 
of the Company, should appear in Court 
and in case he failed to do se the’ de- 
fence of the defendant sheuld he struck 
off. The Court issued notice of this ap- 
plication to the opposite side and order- 
ed that the permanent Director be pre- 
sent before the Court on the date fixed 
. in the case, In spite of many adjourn- 
ments for the presence of the said per- 
-= son, he failed to make an appearance, in 
Court: The Court came to the conclusion 
that the permanent Director was delibe- 
rately giving a go-bye to the orders of 
fhe Court by net appearing in person. 
it, therefore, ordered that the defence 
of the defendants be struck off, The mat- 
ter was then brought up before the High 
Court on the revisional side. The learn- 
ed J udge deciding the revision observed: 
Thus ‘there was no element of 
pie in’ the order passed by the 
jearned Judge and even on the two op- 
portunities: provided on 16th of March 
and ist of April, 1966, the petitioner 
company did net care to put in Jugal 
Kishore, Even now when I put it to the 
~- counsel for the- petitioner that Jugal 
Kishore may be produced on:an early 
date before the Court below, he demur- 
red on the ground that it was not with- 
in the power of the company to compel 
its director te appear in Court. In the 
circumstances, I am` of the opinion that 
the Court resorted to the measure in 
dealing with the situation with, which 
it was confronted......... 


It is quite apparent that the extreme ac- 
tion was taken in this case because the 
default of the defendant was considered 
to be contumacious and wilful. Similar 
views were expressed by the Nagpur 
High Court in Manaklal Bhimraj Mahesri 
v. Phulabai, ATR 1939 Nag 213 andby the 
- Madras High Court in Kesavayya v. 
Venkayamma, AIR 1954 Mad 267. In 
short the earlier state of law was that 
even when ah adjournment had been 
granted on payment of costs, the action 
regarding the dismissal of the suit of 


_ sidered’ .. proper 
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of. the non-payment of costs was not con- 


costs had been made.a condition prece- 
dent for the grant of adjournment.. The 
Legislature was aware, of this state of 
law and by incorporating in the section 
under consideration the words that the 
payment of costs shall be considered a 
condition precedent, it merely took a 
small step forward in: the sense that 
even when the Court had. not expressed 
such a conditian in ifs order granting an 
adjournment, it had to be read therein 
as a matter of law. In all other respects 
the law remains unchanged. Just as 
under the old Code the Court itself had 
to pass an order regarding the dismissal of 
the suit or the striking off of the defence, 
the same thing had te be done even naw 
under the new Code. As observed earlier, 
if the Legislature had any intention ot 
making a complete departure from the 
earlier state. of law, it could have easily 
laid down that non-payment of costs 
would have the automatic effect of ei- 
ther the dismissal of the suit er of the 
striking off-the defence. 


11. The- afore-mentioned considera- 
tions apart, if thé problem is considered 
in the light of the observations of their 


- Lordships of the Supreme Court in 


Babu Ram Upadhya’s case (AIR 1961 SC 
751) (supra), the same conciusion would 
follow. . One of the principles laid down 
in this. case, as noticed earliér, is that 
in order to see whether in spite of us? 
of the word “shall” a provision contained 
in a statute was mandatory or not, the 
Court had to decide that by considering 
all the provisions of the 
whole, It cannot be disputed that the 
Court being procedural in natyre has to 
subserve the ends of Justice, instead of 
thwarting them. It is im public in- 
terest that as far as possible the con- 


` troversy raised by the parties should be 
decided on merits, for, the Courts of 


law do not necessarily give a position of 
prominence to the idea of enforcement 
of discipline as against the administra- 
tion of. justice. In Manaklal Bhimraj 
Mahesri’s case (AIR 1939 Nag 213) 
{supra) a Division Bench of the Nagpur 
High Court of which Vivian Bose, J. (as 
the learned Judge then) was a member, 
it was observed :— 


gee It may ‘be laid down as a certain 
proposition which hardly admits of ex- 
ceptions that Courts should not lightly 


dispose of litigation without going into 
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the striking off the defence in the event 


unless the. award of. 


statute as -a ` 


> 
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the merits. It is also equally plain that 
Courts are bound in certain circums- 
tances to dismiss cases. for. default.” 

If this provision is held to be manda- 
tory and after it has been violated the 
suit is decided on merits by the trial 
‘Court, normally speaking the proceed- 
ings after the stage when this provision 
is violated, should: be regarded as non 
est, But Section 99 of the Code expressly 
lays down that a. decree should not be 
reversed or modified for error or irre- 
gularity not affecting the merits or juris- 
diction. Thus if this provision is clothed 
with a mandatory character, the resul- 
tant situation is likely to come. into 
conflict with Section 99 of the Code. 
Even otherwise, there is abundant au- 
thority to the effect that if an error in 
procedure is committed during the 
trial of a case, it should be disregarded 
unless, of course, some manifest injustice 
has accrued to a party. As far as in- 
vestigational matters are concerned the 
Courts attach much less importance to 
them then they do to the merits of thë 
controversy, There are many provisions 
in the Code regarding the production of 
documents, the striking of issues etc., 
which are couched in mandatory form 
and yet their violation -is not considered 
to be of much consequence by the appel- 
late Courts if the decision rendered in 
the case is otherwise just, 


But this does not mean that the com- 
mand of statute even if it be directory 
in nature should.be ignored by Courts 
of law even if an objection is raised at 


the appropriate stage. If an adjourn- 
ment is granted on payment of costs, 
the Court shall be under an obligation 


to see that its order is enforced on the 
next date of hearing. If the costs are 
not paid on that hearing, normally speak- 
ing, no further adjournment should be 
granted unless the defaulting litigant 
makes out a strong case for. that course 
being adopted. It would be futile to vis- 
ualise all the contingencies in which in 
spite of an award of costs and their non- 
payment, a request for further adjourn- 
-ment might be acceded to, All that I 
wish to emphasise is that the . request 
for adjournment should be acceded to if 
it appears to be bona fide and arises 
out of circumstances which are beyond 
the control of the defaulting litigant. 1f 
a person comes prepared to pay costs 
of adjournment and his pocket is picked 
on the way, it would certainly be legiti- 
mate for the: Court to grant ‘him further 
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time for payment of costs: :Similarly if 
an adjournment is granted in the course 
of an ancillary proceeding and the de- 
faulting litigant is able to put forth a 
plausible case regarding his - non-ability 
to pay the costs, the Court might resort 
to provisions of, sub-section (2) of Sec- 
tion 35 of the Code and allow him to 
proceed with the main case, especially 
when large stakes from the point of 
view of a poverty stricken litigant are 


involved. In my considered opinion the’ 


matter should be left to the discretion 
of the trial Judge, who should decide `t 
in the light, of the note of caution struck 
by the Law Commission which ultimate- 
ly found statutory recognition in 
the form of the impugned section. If the 
discretion is exercised by the trial Court 
in a reasonable manner, the superior 
Court should not lightly interfere with 


it because that is the policy of the . 


Legislature, . manifested in Sections 35 
and 115 of the Code of Civil Procedure. 
Guided by these considerations, I observ- 
ed as under as a member of the Divi- 
sion Bench in Manjit Singh v, State Bank 
of India, 1980 Cur LJ (Civ) 361: (AIR 1980 
Punj & Har 317) :— 


‘It is no doubt true that the language 
employed is peremptory in nature but 
the use of the word “shall’ does not ne- 
cessarily indicate that a Court which is 
seized of the case has no discretion in 
the matter, It has to take into conside- 
ration the degree of the default, the 
nature and the stage of the proceedings 
for passing the appropriate order.” 


As a result of the foregoing discussion, I. 


am of the view that :— 


(a) The 
nature; but 

(b) even then it would not be proper 
for the Courts. to ignore this provision. 
If an objection is raised at the appro- 
priate time, the Court will be under an 
obligation to act in accordance with the 
letter of the law unless the defaulting 
litigant makes out a strong case for a 
different course being adopted. 
The case shall now be placed before the 
D. B. for decision. ` 


PREM CHAND JAIN, J.:— 12. I have 
gone through the judgment of my learn- 
ed brother M. R. Sharma, J., and with 


provision is directory in 


utmost respect to my learned brother : 


I find myself unable to eer with the 
view taken by him, 


13. The facts which necessitated the 
reference. of the question to be decided 


A. L-R. 





4981" ” Anand- Parkash v. 
by the Full Bench may ona e stated i 


thus :— ` 


Anand Parkash petitioner filed a sut 
for the recovery of Rs. 4,000/- against 
Bharat Bhushan Rai- and another, de- 
fendants.. Before the evidence of the 
plaintiff could be recorded, an applica- 
tion was filed on behalf of the defen- 
dants to the effect that Smt. Dhanvantri 
Devi, defendant No, 2, had died and as 
her legal representatives © - were not 
brought on the record, the suit 
had abated. The plaintif admit- 
ted the - factum of the death 
of Smt. Dhanvantri Devi but dis- 
puted the date of death as given by the 
defendants, with the result that the par- 
ties were directed to lead evidence 
about the date of the death of Smt. 
Dhanvantri Devi, After some evidence 
was led, the case was adjourned for re- 
cording the remaining evidence of the 
parties, to August 23, 1978, on which 
date an adjournment was prayed for on 
behalf of the defendants on the ground 
that their counsel had gone out of sta- 
tion. The prayer for adjournment was 
granted by the Court subject to the pay- 
ment of Rs. 35/- as costs and. the case 
was adjourned to August 30, 1978, for 
the evidence of the parties. On August 
‘80, 1978, the defendants stated that they 
did not wish to pay the costs as they 
were not wanting to lead any evidence. 
On this an application was filed by the 
plaintiff under Order 18, Rule 17, read 
with Sections 151 and 35-B of the Code 
of Civil Procedure (hereinafter referred 
to as-the Code) to the effect that. the 
defendants had refused to pay the costs 
of Rs, 35/- intentionally in order to 
~delay the proceedings in the suit and 
that the defendants were debarred 
from prosecuting their defence any 
further. The other prayer made 
under Order 18, Rule 17 of the 
Code with which we are not con- 
cerned in this petition was that the plain- 
tiff be allowed to be recalled as a wit- 
ness. The application was opposed on 
behalf of the defendants. The learned 
Subordinate Judge, on considering the 
entire matter, came to the conclusion 
that as the defendants had failed to 
pay the costs, they could not be allowed 
to further. prosécute their application 
dated July 27, 1977. The plea of the 
plaintiff that the defence of the defen- 
dants be struck off, was negatived. It is. 


earlier observed, against that order of 
the learned Subordinate Judge that the 
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present- revision petition has been. filed. 

14.: The aforesaid petition: carne. up 
for hearing’'before me on.’ February «12, 
1981. Considering that the point in- 
volved: in the ‘petition was’ of considera- 
ble importance, I thought it proper that the 
matter deserved to be decided by a larger 
Bench, ‘Consequently, . vide my. order 
dated February 12, 1980, I directed that 
the petition be heard by a Division Bench, 
When the matter came up for hearing 
‘before the Division Bench, arguments 
were heard at length and judgment was 


‘reserved, Before the judgment could be ` 
judgment 


pronounced a Division Bench 
of this: Court in Manjit Singh v. State 
Bank of India 1980 Cur LJ: (Civ) 361 : 
(AIR 1980 Punj & Har 317) came to my 
notice,. which had taken a contrary 
view to the one that was being taken by 
the Bench with the. result that the case 
was referred to be decided by a larger 
Bench. That is how we are seized of 
the matter, — 

15. The contention of Mr. Jain, learn- 
ed counsel for the petitioner befgre the 
Division Bench, as well’ as before us 
was that the provisions of Section 35-B 
of the Code are mandatory and that ` in 
the event. of non-payment 
the date next following the date of the 
order imposing costs it was peremptory 
on the Court to debar a- party from fur- 
ther prosecuting the suit or the defence 
as the case may be. On the facts of the 
case it,was submitted by- the learned 
counsel. that on the request of the de 
fendants the case was adjourned to enable 
them to lead evidence on payment of 
Rs. 35/- as costs, that the 
not paid intentionally on the next date 
of hearing and that the: order of the 
learned Subordinate Judge in disallow- 
ing the prosecution of the application 


only was patently illegal and without . 


jurisdiction and as a default was com- 
mitted in payment of costs, the Court 
was left with no option but to debar the 
defendants from prosecuting their de~ 
fence any further. 

16. On the other hand, what was 
sought to be argued by the learned 
counsel for the defendants was that the 
provisions of Section 35-B were directory 
and that in the event ‘of non-payment 
of costs on the next date of hearing the 
Court was not bound to debar a party 
from prosecuting the suit or the defence 
as the- case may be. It was | also sub- 
mitted by the -learned counsel that in 
the -instant case. there was absolutely -no 


‘intention.on the part of the defendants 


of costs. on ` 


costs were | 
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to delay the proceedings in the suit; that 
an adjournment was sought by-the de- 
fendants on the ground that their coun- 
sel had gone out of station; that on the 
next date of hearing the defendants 
found that it was. not necessary for 
them to lead any evidence with regard 
to: the date of death of Smt. Dhanwantri 
Devi and that in this situation, the 
learned Subordinate Judge was justified 
in disallowing the defendants from pro- 
secuting the application only. It was 
further submitted by the learned coun- 
sel that on these facts there 
hardly be any justification for invoking 
the provisions of Section - 35-B of the 
Code for the purpose of disallowing the 
defendants from prosecuting their da- 
fence any further. 


17. In order to effectively deal with 
the matter, it would. be appropriate to 
notice the provisions of Section 35-B of 
the Code, which read as under :-~ 

*35-B. Costs for causing delay :— 
(1) If, on any date fixed for the hearing 
of a suit or for taking any step therein, 
a party to the suit :— 


(a) fails to take the step which he was 


required by or under this Code to take 
on that date, or 


(b) obtains an sdjourninent for taking 
such step or for producing evidence Or 
on any other ground; 
the Court may, for reasons to be ee 
ed, make an order requiring such party 
to pay to the other party such costs as 
would,. in the opinion of the Court, be 
reasonably sufficient to reimburse the 
. other party in respect of the expenses 
incurred by him in attending the Court 
on that date, and payment of such costs, 
on the date next following the date of 
such order, shall be a condition prece- 
dent to the further prosecution of— - 

‘(a) the suit by the- plaintiff, where 
the plaintiff was ordered to pay such 
(b) the defence by the defendant, 
where the defendant was ordered to pay 
such costs, - 

Explanation :— Where separate de- 
fences have been raised by the defendants 
or groups of defendants, payment of such 
costs shall be a condition precedent to 
the further prosecution of the defence 
by such defendants or groups of defen- 
dants as have been ordered by the Court 
to pay such costs, : 

(2) The costs ordered to be paid 
under sub-section (1), shall not, if paid, 
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' be included in the costs awarded in the 
- decree passed ‘in the suit; but, if such 


could ` 
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costs are not paid, a separate order shall 
be drawn up indicating the amount of 
such costs and the names and addresses 
of the persons by whom such costs are 
payable and the order so drawn un 
shall be executable against such per- 
sons,” 


18. Section 35B was introduced in the 
statute in the year 1976 by the Code of 
Civil Procedure (Amendment) Act, 1976 
(Act No. 104 of 1976). The object of 
enacting this provision, as is evident 
from the aims and objects appears to 
be to curb the delaying tactics of the 
litigating parties, to ensure. speedy dis- 
posal of the case and to dissuade the 
unscrupulous litigants ae obtaining 
unnecessary adjournments. An analyti- 
cal study of Section 35-B goes to show 
that when on any. date fixed for the 
hearing of the suit or for taking any 
step therein, a party to the suit fails to 
take the step which he is . required by 
or under the Code to take on that date, 
or obtains an adjournment for taking 
such step or ‘for producing evidence or 
on any other ground, than the Court 
may in its discretion and on the grounds 
to be recorded impose compensatory 
costs on the party seeking adjournment, 
which in the opinion of the Court, be 
reasonably sufficient to reimburse the 
other party in respect of the 
expenses incurred by him in attend- 

ing the Court on that date; and payment 
of such costs on the date next following 
the date of such order shall be a con- 
dition precedent tó the further prosecu- 
tion ‘of the suit by the plaintiff or the 
defence by the defendant. It has fur- 
ther been provided under sub-section (2) 
that’ such costs if not paid shall not be 
included in the costs awarded in the 
decree passed in the suit, and that such 
costs shall be recoverable by executing 
the order which shall’ separately be 
drawn up indicating the amount of such 
costs and the names and addresses of the 
persons by whom such costs are payable. 


19. On the respective contentions of 
the learned counsel for the parties- the 
question that needs determination is 
whether it is mandatory on the Court to - 
disallow prosecution of the suit or the 
defence as the case may be, any further, 
in the event of the party failing to pay 
the costs on the date next following the 
date of the order imposing costs? = 
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20. In Order to get a correct answer 
it has to be seen as to what was the in- 
tention of the - Legislature in - enacting 
this provision. - There can be no gainsay- 
ing as it is a well established proposi- 
tion of law that by mere use of word 
‘shall’ a statutory provision would not 
be rendered mandatory ` and that for 
determining the real character of the 
Section the Court has to ascertain the 
intention of the legislature by carefully 
considering. the scope of the entire sta- 
tute. In other words, mere use of the 
word ‘shall’ in a section does not neces- 
sarily make it mandatory, 


21. In the earlier part of the judg- 
ment, I have detailed the object of the 
enactment of this provision, For finding 
out the intention of the Legislature, an 
analysis of the provision itself would be 
of great help. A bare reading of the Sec- 
tion goes to show that the awarding of 
the costs to the aggrieved party has 
been left to the discretion of the Court 
as is evident by the use of the word 
‘may’ in the Section, but once that dis- 
cretion has been exercised and costs have 
not been paid on the next date of hear- 
ing; then regarding the taking of con- 
sequential action, the word ‘shall’ has 
been used. 


22, It was contended by Mr. Goel, 
learned counsel for the respondent, that 


though word ‘shall’ -has been used in the 


Section but by user of that word the 
power of the Court for granting more 
time for paying the costs is not taken 
away. I am'afraid, I am, unable to 
agree with the contention of the learned 


counsel for the respondent. There might - 


have been some merit in the contention 
of Mr. Goel if the word 'shall’ had been 
used alone as in that event the judg- 
ments cited ‘for the proposition that 
mere use of word ‘shall’ may not make 
a statute mandatory, would have been 
of some relevance. But in the ‘instant 
case, a bare scrutiny of the provisions 


of Section 35-B would show that the, 


(Legislature had made its intention ab- 
solutely clear and beyond the ‘pale of 
any. doubt, that the provisions are man- 
datory m nature and any non-compliance 
with the same would 
consequences as envisaged therein, When 
the provisions of Section 35-B are ~ana- 
ysed we find that the Legislature was 
not satisfied by using the word ‘shall’ 
only and this word ‘shall’ in the Sec- 
tion. is qualified by the words ‘condition 
precedent’, ‘Where a statute declares 
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made -its intention 


result in penal ` 
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that doing of a particular. thing shall be 


a condition precedent, then . obviously 
the intention is to make it a peremptory 
mandate. A condition precedent is a 
condition which must be performed’ If 
the Legislature had not intended? to 
make the provisions of the - Section 
mandatory, then it was not at all neces- 
sary for the Legislature to have qualified 
the word ‘shall’ by using words ‘condi- 
tion precedent’. The Legislature has 
absolutely clear by 
using the words ‘shall be a condition 
precedent’ that the provisions of this 
section are mandatory in nature and 
that any non-compliance ,of these provi- 
sions ‘would be fatal. To me, the words 
‘condition - precedent? qualifying the 
word ‘shall’ appear to be the clincher 
for interpreting the provisions of Sec- 
tion 35-B as: mandatory. As has been 
observed earlier the costs are ordered 
to be paid to compensate the other party 
who for no fault of his has to undergo 
inconvenience and incur expenses. If 
an adjournment is sought and: the same 
is granted on payment of costs, then on 
the next date of hearing the party who 
sought adjournment is. bound to pay the 
costs. In my view, on the plain lan- 
guage of the section, the Court is only 
required to see whether the costs have 
been paid or not and if'a party does not 
pay the costs, then the only course open 
to the. Court is to disallow the pros€cu- 
tion of the suit or the defence any fur- 


ther. The Court would not go into thal 


question whether the party who sought 
adjournment has or has not been guilty 
of delaying the suit or that it was not 
useful for the party to lead evidence or 
that the adjournment sought. was un- 
necessary. When a party seeks adjourn- 
ment, he pays the costs for his own 
folly or mistake, which results into in- 


convenience and unnecessary harassment ` 


to the other side.. He does not do so as 
an act of benevolence. Moreover, a 
litigant is excepted to show full, respect 
to the words of the ‘Court. He cannot 


be permitted to ignore them or flout. 
-them with impunity. In case he opts to 


disregard the orders of the Court and 
fails to pay the costs, then he must suf- 
fer penal consequences. The duty of 


paying costs is on the party who has]. 


been ordered to pay the costs, The Court 
or the party who has to receive costs, 1s 
not obliged fo remind this delinquent 
party to perform its duty. The whole 
purpose of enacting this- provision would 
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be frustrated if the same is held to be 
directory. It may again be emphasised 
that the Courts are not required to find 
out as to what was the intention of the 
party in obtaining adjournment as the 
moment an adjournment is obtained on 
the date on which a suit is fixed for 
hearing’ or for taking any step therein, 
then the same results in the delay of 
the decision of the suit. One of the es- 
sential requirements for attracting the 
applicability of this provision is that the 
date has to be when a suit is fixed for 
hearing or for taking any step ` therein. 
Tf the date is only for depositing of pro- 
cess fee or for doing some such act; then 


it cannot be said that the suit was fixed 


for Bearing: or for taking any step there- 
in. When once the ingredients of the 
section are proved, then no other ex- 
traneous consideration would be taken 


` into account by the Courts. 


. 23. At. this stage, I may also refer to 
the provisions of sub-section (2) of Sec- 
tion 35-B of the Code, which provide 
for the recovery of the amount of costs 
independently on the basis of the order 
to .be separately drawn. up. Again from 
this provision, I find support for the view 
which T have taken above. The Legis- 
lature was not satisfied merely with the 


bar put on. the prosecution of the suit 


or the defence, as the case may be, but 
also provided for realisation of the 
amount of costs independently on the 
basis of the separate order to be drawn 
up for that purpose. This provision, in 
my view, further shows as to how 
sacrosanct and binding the order of 
costs is intended to be treated by the 
Legislature, — 


- 24. Further, as is clear from the 
judgment of my learned brother, even 
_ before the,.enactment of. section | 35-B, 
` law as it stood earlier was that even 
when an adjournment had been granted 
on payment of costs the action regard- 
ing -the disposal of the suit or the strik- 
ing off of. the defencein theevent of the 


non-payment of costs, was not consider: 


-:ed proper, unless the awarding of costs 

had been’ made a condition precedent 
for the grant of adjournment. 
was the state of law as interpreted by 
the ‘Courts. earlier, then now by enact- 
ing: Section 35-B the’ Legislature has 
done. ‘nothing else but incorporated ex= 
' pressly that- law in the statute, Tons 
POR However,.'it may be ‘made - cleat 
‘that “in‘ case’ the’ act’ of non-payment of 


` costs -is not intentional- and’ a wilful ‘at- 
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then the Court may not impose the ex- 


treme penalty on a delinquent. What I 


wish to say is that if a party is prevent- 
ed from: making payment of the costs 
for the reasons beyorid his control and 
a request is made for extension of time 
fur making payment, then the Courts may 
exercise its discretion and allow more 


time to the delinquent to make the pay- 


ment of costs and the extreme penalty 
as provided in the section- may not be 
imposed on the date on which costs are 
to be paid. There can: be no doubt that 
orders passed under Section 35-B are 
procedural though they assume pre- 
emptory nature in view of the intention 
of the Legislature. Such orders are in 
essence in. terrorem so that the unscru- 
pulous litigants may not indulge in dila- 
tory tactics. They do. not, however, 
completely estop a Court from taking 
note of events and circumstances which 
have happened before the payment is to 
be “made. 


26. Cases are not. ‘wanting in which 
the Courts have moulded their practice 
to meet a situation over which a party 
has had no control and for that purpose, 
the Court has ample power. under S, 148 
of the Code which reads as under :— 


“Where any period is fixed or grant- 
ed by the Court for doing of any act 
prescribed or allowed by this Code, the 
Court may. in its discretion, trom time 
to time, enlarge such period, even though 
the period originally fixed or E o 
may have expired." 


As a result of the aforesaid TARN I 
hold that in the event of the party failing 
to pay the costs on the date next follow- 
ing the date of the order imposing costs, 
it is mandatory on the Court to disallow 
the prosecution. of the suit or the defence, 
as the case may be, and. that no other 
extraneous ‘consideration would weigh 
with the Court in exercising its jurisdic- 
tion against the delinquent. party. How- 
ever, in cases, where costs are not paid 
as a'result of thé circumstances beyond 
the control of-the defaulting party, then 
the Court will be well within its jurisdic- 
tion to exercise its power under Sec- 
tion 148 of-the Code in favour of the 


. defaulting party if a strong case is made 


out: for the exercise of such jurisdiction. 

27, In all fairnėss to Mr. C.-B. Goel, 
learned counsel for the respondents, I 
may 
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mention’ the three single Bench `’ 
; judgments of this Court in Smt. Hakmi vV: . 


ie 


a i nn. 


- Of station. 
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1978.Punj & Har 145); Manak Chand _v. 
' Suresh Chand Jain, 1979 Pun LJ 332 : 
(AIR 1979 Punj & Har .229) and Nikka 
. Singh v. Puran Singh, 1979 Pun LJ 535 
to which our attention was. drawn by the 
learned counsel in support of his con- 
tention and. also the Division -Bench cas¢ 
in-Manjit Singh v. State Bank of India 
1980 Cur LJ (Civ) 361: (AIR 1980 Puni. 
& Har 317), which had come to the notice 
of the Bench. .I do not propose to deal 
with these cases individually as in view 
of my finding on the legal question, with 
respect, I am unable to agree with the 
approach adopted and the view taken in 
all those cases, and the same are over- 
ruled. 


` 28. Having answered the point of law, 
‘I now advert to the facts of the case in 
hand. As the point involved is very short, 
no ‘useful purpose would be served in 
sending back the case to the Division 
Bench for decision on merits, 


29. The: admitted facts of the case are 
that an adjournment was sought for lead- 
ing evidence on the application that 
was filed with a ‘prayer that as Smt. 
Dhanvantri Devi, defendant No, 2, had 
died, the suit had abated. The applica- 
tion was contested. As the date of death 
of Smt. Dhanvantri Devi was disputed 
the parties were allowed to lead evidence. 
The defendants led some evidence and 
for the’ remaining evidence, the case 
was adjourned to 23rd of August, 1978. 
On this-date, evidence was not led and 
an adjournment was sought on the 
ground that the counsel had gone out 
.The adjournment was grant- 
ed on payment of Rs. 35/-. as costs and 
the case , was adjourned -to 30th of 
August, 1978, for the evidence of the 
parties on which date instead of pay- 
ing the costs and leading evidence 
the counsel for .the defendants pave 
statement that he did not want to. pay 
the costs as he had not to lead any evi- 
dence. In view of this statement, an 


_application was filed. under. Section 35-B ` 


of the .Code praying that :the defendants 
be debarred from prosecuting the 
defence any . further. . The learned 


trial Court allowed the application: only - 


to the extent: that the prosecution of 
‘the application was debarred, ‘The: order 
~ of the trial Court has been shallsnees 
‘through | this revision Peon 


30.: There can be no -gainsaying that: 


adjournment was sought for leading- evi- 
dence. on. fhe. application --which was. a 


‘by the defendants, 


P. & H, 281 


step taken in the suit. The learned Sub- 
Judge acted illegally and . with material 
irregularity in disallowing the prosecu- 
tion of the application. only. The act of 
the detendants in- refusing. to pay the 
costs was contumacious. On the admit- 
ted facts straightway a case for taking 
penal action against the defendants had 
been made out. The trial Court acted 
illegally and with material . irregularity 
in debarring the defendants from pro- 
secuting the application only. The im- 
pugned order of the trial Court cannot 
legally be sustained, 


$1. Consequently, 1 allow this revi- 


- sion petition, set aside the order of the 


trial Court dated 6th September, 1978 
and hold that as the costs were not paid 
they are debarred 
from prosecuting their defence any fur- 
ther. In the circumstances of the case, 
1 make no order as to costs. The parties 
through their counsel are directed to 
appear before the trial Court on 20-7- 
1981. 


S. S. SANDHAWALIA, C. J.:— 32. 
I have the privilege of perusing the de- 
tailed and lucid judgments recorded by 
my learned brothers Jain & Sharma, JJ 


. With greatest deference to the view ex- 
pressed by Sharma, J., I agree with) 


Jain, J, 


33. In accordance with the majority 


decision it is held that in the event of) 


the party failing to pay the costs on th® 
date next following the date of the order 
imposing costs, it is mandatory on the 
Court’ to disallow the prosecution of the 
suit or the defence, as the case may be 
and that no other extraneous considera- 
tion would weigh with the Court in ex- 
ercising its Jurisdiction against the de- 
linquent party. However, where the 
costs are not paid as a result of the cir- 
cumstances beyond the control of the 
defaulting party, then the Court will be 
well within its jurisdiction to exercise 
its power under Section 148 of the Code 
in favour. of the defaulting ‘party if a 
strong case is made out for- the exercise 
of such Jurisdiction: . 


. 34, ‘The revision petition: is allowed 
and the order of the trial Court..dated 
6th September, 1978,..is set. aside and- the 


defendants are debarred from . prosecyt- . 


ing the defence any further. In. the 


circumstances: of the- case the Load to 


bear their own. costs, - 


t 
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35, The parties through their learned 
counsel have been directed to appear be- 
fore the trial Court on 20th July, 1981. 

Revision allowed. 
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Satish Kumar, Petitioner v. “Punjab 
State Co-operative Bank Ltd, Chandi- 
garh and others, Respondents, 

Civil Writ Petn. No, 3495 of 1980, D/- 
11-3-1981. . 

Constitution of India, Arts. 12, 226 — 
Instrumentality or agency of State — 


Determination of — Test — District 
Central Co-operative Bank registered 
under Punjab Act (25 of 1961) — 


Held not instrumentality or agency of 
State — Not amenable to writ jurisdic- 
tion, (Punjab Co-operative Societies Act 
(25 of 1961), Ss. 2 (c), 4, 30; Co-operative 
Societies — Whether agency of State). 
Where a Corporation is an instrument- 
ality or agency of the Government, — it 
must be held to be an authority within 
the meaning of Article 12 and hence 
subject to the same basic obligation to 
obey the Fundamental Rights as the 
Government. In this context, it is im- 
material whether the Corporation is 
created by a Statute or under a Statute. 
' The test is whether it is an instrument- 
ality or agency of Government 
and not as to how it is created. 
The concept of instrumentality or agency 
of the Government is not limited to a 
Corporation created by a Statute but is 
equally applicable to a Company or 
Society. Case law discussed. (Paras 6, 7) 
In this view of the matter, a Society 
registered under the Punjab Co-operative 
Societies Act per se cannot be treated 
an authority within the meaning of Ar- 
ticle 12 of the Constitution. (Paras 6, 7) 


In the instant case a District Central 
Co-operative Bank registered under the 
Punjab Co-operative Societies Act ‘ was 
held not to be an instrumentality or 
agency of the Government and therefore 
not amenable to writ jurisdiction for the 
following reasons :-- ; 

(i) Neither entire nor major share capi- 
tal was owned by the Government; 

(ii) The Government did. not spend any 
money on the working of the Bank. 

(iii) The Co-operative banks did not 
have monopoly in the sphere of banking 
business. l ; 
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(iv) The Government had no control 
over the day-to-day working of the bank 
and did not exercise deep pervasive con- 
trol over the bank. 

(v) Some of the objects of the Bank 
might be of relative public importance 
but its primary function is banking 
which cannot be termed of public im- 
portance so as to make it an instrument- 
ality or agency of the State. | 

(vi) No department of the Government 
or its working has been transferred ta 
the Bank since its inception. 

; (Paras 10 to 15 and 17) 
Cases Referred : Chronological Paras 


AIR 1981 SC 487 4, 5, 6, 7, 8 9 


- AIR 1981 Punj & Har 107: 1980 Punj LJ 


589 (FB) 2, 3, 4, 
AIR 1979 SC 1628 8, 
AIR 1975 SC 1331: 1975 Lab IC 881 
AIR 1966 Cal 23 , 6, 
AIR 1961 Madh Pra 289 4, 6, 


md J] OO 6 op 


A. Vishwanathan with V. Ram Sarup, 
for Petitioner; Kuldeep Singh, Bar-at- 
law (for No. 2) and M. S. Kang (for No. 
1), for Respondents. 


ORDER :— The Punjab State Co- 
operative. Bank Limited (respondent 
No. 1) invited applications, vide adver- 
tisement (Annexure P. 1) dated 25th 
November, 1978, for filling some posts of 
junior clerks in the State/Central Co- 
operative Banks in the State of Punjab. 
The posts of clerks were included in the 
common cadre when the advertisement 
(Annexure P. 1) was made. Later on, the 
Board of Directors of the Punjab State 
Co-operative Bank in its meeting held. 


on 16th of August, 1979, decided to ex- 


clude the posts of clerks in the Central 
Co-operative Banks from common cadre. 
The applications received in response toO 
the advertisement. (Annexure P. 1) were 
consequently sent by the Punjab State 
Co-operative Bank to the Central Co- 
operative Banks in various dis‘ricts after 
taking the options of the applicants re- 
garding the districts they wished to be 
considered for appointment, The applica- 
tions of such applicants who opted for 
appointment in Ludhiana District were 
sent to the Central Co-operative Bank, 
Ludhiana, respondent No. 2, (hereinafter 
the Bank), The petitioner was one of 788 
applicants whose applications were sent 
to the Bank on 20th November, 1979, by 
the Punjab State Co-operative Bank 
(respondent No. 1). On 12th January, 
1980, the petitioner was issued appoint- 
ment letter (Annexure P. 2) appointing 
him as a clerk in the Bank, This. ap 
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pointment letter is signed by the Chair- 
man, Managing Director. and Manager of 
the Bank. It was specifically provided 
_ therein that the appointment: was pure- 
ly an temporary basis unless the peti- 


tioner cleared his probation period of 


one year successfully. The petitioner 
joined the Bank as.a Clerk. The Estab- 
lishment Officer of the. Bank terminated 
the services of the petitioner by giving 
him one month’s notice with effect from 
September 10; 1980, vide letter Annexure 
P. 3 of the same date. This letter reads: 

“Your appointment having been dec- 
lared as illegal and void, the Board of 
Directors of the Bank, in their meeting 
held on 9-9-1980 have unanimously re- 
solved to terminate your services. 

Accordingly, therefore, one | month’s 
_ notice of termination of your services, 
` effective from 10-9-1980, is hereby -given 
to you. You will cease to be an em- 
ployee of this Bank on the afternoon of 
9-10-1980, 4 


You will also be paid a compensation 

equivalent to 15 days of your salary be- 
fore you are relieved.” 
The petitioner has filed the present writ 
petition praying that the letter (Anne- 
‘ xure P. 3)- Te Gea EC ay 
be quashed, 

2. The writ has been contested by the 
Bank (respondent No. 1). A preliminary 
objection has been raised that the writ 
is liable to be dismissed in view of a 
Ful Bench decision of this Court in Aj- 
mer Singh v. The Registrar, Co-opera- 
tive Societies, Punjab, 1980 Pun LJ 589: 
- (AIR 1981 Punj & Har 107), fhat a 
Society régistered under the Punjab Co- 
operative Societies Act, 
after the Act), is not amenable to the 
writ jurisdiction under Article 226 of the 
Constitution of India. On merits, the case 
of the Bank is that the Selection Com- 
mittee consisting of five Directors, De- 
puty Registrar and the Assistant Reg- 
istrar, interviewed the candidates on De- 
cember 22 and 24, 1979. On December 
25, 1879, only three out of five Directors 
were present but, later on, the. proceed- 
ings were interpolated and the names of 
other two Directors who were absent 
were also included and shown to be pre- 
sent. No record of the performance 
(merit list) of the candidates in the 
interview was maintained, After the 
interviews were over, the Selection Com- 
mittee did not meet to select the çandi- 
dates, The Deputy Registrar and the As- 
sistant. megeeas who: were the Govern- 


- 


1961 (herein- - 


ment” nominees. on the Selection Com- 
mittee were not associated for the final- 
ization of. the list of the selected candi- 
dates. „On January 14, 1980, the Deputy 


Registrar wrote to the Manager of the 


Bank not to make appointments as no 
selection had. been made. No appoint- 
ment had been made till January 14, 
1980. On the receipt of the letter, the 


appointments of clerks, including that of — 


the petitioner, were made by issuing 
letters with back date showing January 
12, 1980, as the“date of the issue of the 
appointment letters. Some persons who 
had not been interviewed by the Com- 
mittee were issued appointment letters. 
The appointment of the petitioner was 
thus illegal. The petitioner's appoint- 
ment was temporary for a period of one 
year as per terms contained in the ap- 
pointment letter issued to him. The peti- 
tioner. was issued appointment letter 
on January 12, 1980;. and his services 
were terminated, vide letter dated Sep- 
tember 10, 1980, by the Board of Direc- 
tors on the ground that his ee 
was illegal.. 


3. The Punjab. State Co-operative Bank : 


and the Ludhiana Central Co-operative 
Bank are. admittedly registered under 
the Act. The provisions. of the Act are 
thus applicable to both. The services of 
the petitioner have been terminated by 
the Bank, vide letter Annexure P. 3. It 
has been held by a Full Bench of this 
Court-in Ajmer Singh’s case (supra) that 
a writ petition under Article 226 of the 
Constitution ‘ against -a 
Society registered under the Act is not 
maintainable as it is not an authority 
within the meaning of Article 12 of the 
Constitution, The preliminary objection 
Tased .by the contesting respondents is, 
therefore, of paramount importance, 


4.: The learned counsel. for the- peti- 


tioner has argued that a Society register- 
ed under the Act is an authority within 
the meaning of ‘Article 12 of the Consti- 
tution and in view of the decision of 
their Lordships of the Supreme Court in 
Ajay Hasia v, Khalid Mujib Sehravardi, 
AIR 1981 SC 487, the Full Bench view 
expressed in Aimer Singh's case (AIR 
1981 Punj & Har 107) (supra) is not a 
good law. Reliance has been placed on 
Madan Mohan Sen Gupta v. State of 
West Bengal; AIR- 1966 ‘Cal 23 and 
Dukhooram ‘Gupta v. Co-operative : Agri- 


cultural Association Ltd., AIR 1961 Madh’ 


Pra 289, as well, 


-as 
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5. The contention of the learned coun- 
sel] for. the respondent is. that only such 
a society will be an authority. within the 
meaning of Article 12 of the Constitution 
in terms of the rule. laid down in Ajay 
Hasia’s case (supra), which is an instru- 
mentality or agency of the State and 


the Bank is not such a Society with the ` 


result that it is not an authority under 
Article 12 of the Constitution. It is, 
therefore, not amenable to writ. jurisdic- 
tion under Article 226 of the Constituir 
tion, 


6. In Madan Mohan Sen Gupta’s case 
(AIR 1966 Cal 23) (supira), the learned 
single Judge held that Co-operative 
Society registered under the Bengal Co- 
operative Societies Act, 1940, or its man- 
aging committee is amenable to the writ 
jurisdiction of High Court, It was fur- 
ther held that the management of the 
affairs of the activities of such societies 
are entirely controlled by the Registrar 
ef the Co-operative Society who is a 
public authority. Such affairs cannot be 
private affairs. It is not necessary that 
a body, in order to be a public body, 
must always be constituted by a Statute 
though its powers and duties are created 
by an Act or the Rules, The ‘control 
‘which State Government and the Reg- 
istrar have over such Co-operative 
Societies is one of the main distinguish- 
able features for the maintainability of 
an application under Article 226 of the 
Constitution. In Dukhooram Gupta v. 
Hari Prasad Gupta’s case (AIR 1961 
Madh Pra 289) (supra), a Division Bench 
held that a Co-operative Society regis- 
tered under the Co-operative Societies 


Act, 1912, being an authority or body of - 


persons having the power of framing 
bye-laws would fall within the definition 
of ‘State’ in Article 12 of the Constitu- 
tion and as such was amenable to the 
writ jurisdiction under Article 226 of the 
Constitution. As observed above, a Full 
Bench of this Court has taken a differ- 
ent view in Ajmer Singh’s case (AIR 
1981 Punj & Har 107) (supra). The mat- 
ter has, however, been ‘settled by their 
Lordships of the Supreme Court in Ajay 
-Hasia’s case (AIR 1981 SC .487) (supra) 
wherein it has been held that where a 
{Corporation is. an instrumentality or 
agency of the Government, it. must be 
held to be an authority within the mean- 
ing. of Article 12 and hence subject to 
he same basic obligation. to obey the 
undamental. Rights as the Government. 


n this context, it is immaterial. whether 
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the Corporation is created by a Statute 
or under.a Statute. The test is -whether 
it is an instrumentality) or agency ofj 
Government. and not as to how it is 
created, The inquiry has to be not as to 
how the juristic person is born but why 
it has been brought into existence. The 
Corporation may be a statutory Corpora- 
tion created by a Statute or it may be 
a Government Company or a Company 
formed under the Companies Act or it 
may be a society registered under the 
Societies Registration Act or any other 
similar Statute, Whatevér be its genetical 
origin, it would be an ‘authority’ within 
the meaning of Article 12 if it is an in- 
strumentality or agency of the Govern- 
ment and that would have to be decided 
on a proper assessment of the facts in 
the light of the relevant factors. The 
concept of instrumentality or agency of 
the Government is not limited to a Cor- 
poration created by a Statute but is 
equally applicable to a Company or 
Society, and in a given case it would 
have to be decided, on a consideration 
of the relevant factors, whether the Com- 
pany or Society is an instrumentality or 
agency of the Government so as to come 
within the meaning of the expression 
‘authority’ in Article 12 of the Constitu- 
tion. 


7. The contention of the learned coun- 
sel for the petitioner is that the rule laid 
down in Ajay Hasia’s case (AIR 1981 
SC 487) (supra) has impliedly upheld the 
view expressed in Madan Mohan Sen 
Gupta’s case (AIR 1966 Cal 23) (supra) 
and Dukhooram Gupta’s case (AIR 1961 
Madh Pra 289) (supra) that .a Society © 
registered under the Act per se is an 
authority within the meaning of Art. 12 
of the Constitution and is amenable io 
the writ jurisdiction under Article 226. 
I am not impressed by this contention. 
In Ajay Hasia’s case (supra), the defni- - 
tion of ‘authority’ in terms of Article 12 
of the Constitution has been extended to 
such Societies which are instrumental- 
ities or Agencies of the Government and 
not those which are not instrumental- 
ities or agencies of the Government. In 
this view of the matter, a Society reg- 
istered under the Act per se cannot be 
treated an authority within the meaning 
of Article 12 of the Constitution, _ 


'8. The next important point which 
needs consideration is if the Bank jis an 
instrumentality or agency of the Govern- 
ment. If it is so, it is understood, it 
would be amenable to the writ. jurisdic- 
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tion under. Article 226 of - the: Constitu- 
tion, -otherwise not. The question as to 
when a Corporation. can be, regarded as 
an authority within the meaning of Arti- 
” cle 12, arose for consideration before the 
Supreme Court in Ramana Dayaram 
Shetty v. International Airport Author- 
ity of India, AIR 1979 SC 1628, The rule 
laid down by their Lordships in -that 
case was approved by them in - Ajay 
Hasia’s case (AIR 1981 SC 487 at p. 496) 
and has been summarised as under :— 
“The tests for determining as to when 
a Corporation can be ‘said’ to be an in- 
strumentality or agency of Government 
may now be culled out from the judg- 
ment in the International Airport Auth- 
ority’s case (AIR 1979 SC 1628). These 
tests are not conclusive or clinching, but 


they. are merely indicative indicia 
which have ‘to be used with 
care and caution, because while 
stressing the necessity of a wide 


meaning to be placed on the expres- 
sion “other authorities,” it must be real- 


ized that it should not be stretched s0’, 


far as to bring in every autonomous 
body which has some nexus with the 
Government with the sweep of the ex- 
pression, A wide enlargement of the 
meaning must be tempered by a wise 
limitation. We may summarise the rel- 
evant tests gathered from the decision in 
the International Airport. Authority’s 
case, as follows :— i 

1. One thing. is clear that if the entire 
share capital of the Corporation is held 
by Government, it would go a long way 
towards indicating that the Corporation 
js an instrumentality or agency of Gov- 
ernment. . 

2. Where the financial assistance of 
the State is so much as to meet almost 
entire expenditure of the Corporation, it 
would afford some indication of the Cor- 


poration being impregnated with gov- 


ernmental character, _ 

3, It may also be a relevant ‘factor...... 
whether the Corporation enjoys 
monopoly status which is the State con- 
ferred or State protected. - | . 

4. Existence of “deep and pervasive 
State control” may afford an indication 
that the Corporation is a State agency 
or instrumentality. . 


5. If the functions of the Corporation 
are of public importance and closely re- 
lated to Government functions, it. would. 
be a relevant factor in classifying the 
Corporation as an instrumentality 
agency of Government, ... 


. p` 


or. 
” 
. ty; 
+ 


Satish Kumar v. Punjab State’ Co-op. Bank-: Ltd, "o P. & H. 285 


- 6:-Specifically, if a department of Gov- 
ernment is trånsferred:to a Corporation, 
it would.be a strong factor supportive of 
this ‘inference’ of. the-Corporation being 
an instrumentality or agency of .Govern- 
ment, Si i y 

If on a consideration of these -relevant 
factors it is found that the Corporation 
is an. instrumentality or agency of Gov- 
ernment, it would, as pointed out in the 
International Airport Authority’s case, be 
an ‘authority’ and, therefore, a ‘State’ 


within the meaning of expression in Arti- 


cle 12,” 


Applying the tests to the case under dis- 
cussion before their Lordships, it was 
further held (at pp. 497, 498) :— 


"It is in the light of this discussion 
that we must now proceed to examine 
whether the Society in the present case 
is an “authority” falling within the defi- 
nition of “State” in Article 12. Is it an- 
instrumentality or agency of the Gov- 
ernment? The answer must obviously bè 
in the affirmative if we have regard to 
the Memorandum of Association and the 
Rules of the Society. The composition of 
the Society is dominated. by the repre- 
sentatives appointed by the Central Gov- 
ernment and the Governments of Jam- 
mu and Kashmir, Punjab, Rajasthan and 
Uttar Pradesh with the approval of the 
Central Government, The monies requir- 
ed for running the college are provided 
entirely by the Central Government and 
the Government of Jammu and Kashmir 
and even if any other monies are to be 
received. by the Society, it can be doné | 
only with the approval of the State and 
the Central Governments, . The Rules 
to be made by the Society are also re- 
quired to have the prior approval of the 
State and the Central Governments and 
the accounts of the Society have also to 
be submitted to both the Governments 
for their scrutiny and satisfaction. The 
Society is also to comply with all such 
directions as may be issued by the 
State Government with the -approval of 
the Central Government in respect of 
any matters dealt with in the report of 
the Reviewing .. Committee. The ron- 
trol of the State and the Central Gov- 
ernments is indeed so deep and pervasive. 
that no immovable property of the 


Society can be disposed of in any man- 


ner without.the approval of both the 
Governments, The State and the Cen- 
tral Governments have even the power 
to appoint any other person or persons 
to-be members of the Society and any. 
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member of the Society other than a 


member representing the State or Cen- 


tral Government can be removed from 
the membership of the Society by the 
State Government with the approval of 


the Central Government. The Board 
of Governors, which is in-charge of 
general superintendence, direction and 


control of the affairs of Society and of 
its income and property is also largely 
controlled by nominees of the State and 
the Central Governments. It will thus 
be seen that the State Government and 
by reason of the provision for approval, 
the Central Government also, have full 
control of the working of the Society 
and it would not be incorrect to say that 
the Society is merely a projection of 
~ the State and the Central Governments 
and to use the words of Ray, C. J., in 
Sukhdev Singh’s case (AIR 1975 SC 
1331) (supra) the voice is that of the 
State and the Central Governments and 
the hands are also of the State and the 
Central Governments. We must, there- 
fore, hold that the Society is an instru- 
mentality or the agency of the State and 
the Central Governments and it is an 
‘authority’ within the meaning of Arti- 
cle 12.” 


9. It is evident that if the Bank is a 
projection of the State, it shall be an 
authority within the meaning of Arti- 
cle 12 amenable to writ jurisdiction 
under Article 226 of the Constitution. 
The assessment in this regard is to, be 
made keeping in view the various tests 
detailed in Ramana Dayaram Shetty’s 
- case (AIR 1979 SC 1628) (supra) and 
summarised in Ajay Hasia’s case (AIR 
1981 SC 487) (supra) as also other rele- 
vant circumstances, if any, and available. 


10. The learned counsel for the Bank 
has stated during arguments that its 
- working capital is Rs. 2,342.91 lakhs. 
The total subscribed share capital is 
Rs. 264.05 lakhs out of which the Gov- 
ernment subscription is Rs. 82.83 lakhs. 
The learned counsel has argued that 
Government neither own the entire nor 

ajor share capital of. the Bank. 
Therefrom it cannot be treated as an 
instrumentality or agency of the Gov- 
ernment on this ground. I agree with 
the learned counsel for the respondent, 


11. The learned counsel for the res- 
Govern- 


pondent has contended that 
ment does not spend any money on the 
working of the Bank. This contention 
has not been  controverted by the 
learned counsel for the pé®titioner, The 


* 
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Bank cannot þe treated as an instrumen- 
tality or agency of the Government on 
this ground as well 


12. The next contention of the learn- 
ed counsel for the respondent is that the 
Bank is not enjoying State-conferred 
or State-protected monopoly status. The 
learned counsel for the petitioner has 
argued. that the Bank is enjoying State- 
protected or State-conferred monopoly 
status inasmuch as it is incumbent for 
all the primary Societies to make depo- 
sits with the Bank. I do not agree with 
the learned counsel for the petitioner. 
Under the Co-operative Societies’ sche- 
me, there are three types of Sociéties, 
namely, Primary Societies, Central Socie- 
ties and Apex Society. The’. Primary 
Societies enroll members and it is ob- 
ligatory for them to make deposits or 
to seek loans from the Central Societies 
(like the Bank) and the Central Socie- 
ties deal with the Apex Society. (The 
Punjab State Co-operative Bank), The 
Central Banks or the Apex Bank do 
not have monopoly in the sphere of 
banking. There are many other Banks 
in the State doing banking business, The 
fact that the primary Societies are en- 
joined to have dealings with the Central 
Banks (like the Bank) would not make 
the Bank enjoying State-conferred mono- 
poly status which in turn would make it 
an instrumentality or agency of the 
Government, 


13. The argument of the learned coun- 
sel for the respondent is that the Gov- 
ernment has no control on day-to-day 


working of the Bank. The learned coun- . 


sel for the petitioner has contended that 
the Registrar appointed under the Act 
has vast powers and he can interfere in 
the working of the Bank at his discre- 
tion. The Registrar is an organ of the 
State. It is, therefore, fallacious to say 


- that the Government has no control] on 


the day-to-day working of the Bank. 
Rather the State through the Registrar 
has deep pervasive contro] over the Bank. 
I do not agree with the contention of 
the learned counsel for the petitioner. It 
is true that the Registrar has vast powers 
which he can exercise at his discretion. 
The Registrar is a functionary appointed 
under the Statute to supervise and 
control the working of the Societies in- 
cluding the Bank. He cannot be treated as 
an organ of the State. The control of the 
Registrar cannot be treated as that of the 
State, under by-law No. 36 of the Bank, 
its control vests in the Board of 


1981 


Directors and under by law No. 30, the 
Board is constituted in the folfowing 
manner:— - .-. 


(i) 9 Directors to be elected. out „of 
member societies., a 

(ii) 3 Directors to be ' ‘nominated by 
the Government or the 
Co-operative Bank whosoever is the 
share-holder. 


(iii) 1 Director for every 50 individual 

share-hoiders to be elected out of indivi- 
= dual share-holders subject to a maxi- 
mum of 3 so long as the shares of the 
individual members are not fully re- 
tired. 
The nominees of the Government im the 
Board are in minority and cannot pos- 
sibly have the last word in the matter 
of control. It is thus obvious that the 
State does not exercise deep pervakiys 
control over the Bank, 7 

14. The primary function of the Bank 
is banking, The learned counsel for the 
respondent has argued that this func- 
tion is neither of public importance nor 
closely related to Government functions. 


The learned counsel for the petitioner - 


has contended that it is so and has re- 
lied on the objects of the Bank, contain- 


ed in by-law No. 4 of the Bank, which - 


reads :— 


“The objects of the Bank are to faci- 
litate the operation’ the affiliated Ço- 
operative Societies, In pursuance of this 
object, the Bank. may undertake the 
following activities :— i 

(i) To carry 
business; 

(ii) To provide credit facilities ‘to its 
members on convenient and easy terms 
as: practicable, 


(iii) To encourage thrift and saving 


amongst its members by offering suita- 


ble facilities. 

(iv) To make arrangement for super- 
vision and inspection of its affliated 
Co-operative Societies; and i 

(v) To undertake such measures as 
are conducive to the 
operative education and training.” 


The contention of the Jearned counsel 


or the petitioner has no force. Some of 
the objects of the Bank may be of ’re- 
ative public - ‘ importance but its pri- 

ary function is banking which cannot 
be termed’ of public importance so as 
to make it an instrumentality or agency 
of the State. It is significant that a 
arge number of Scheduled and Non- 
Scheduled Banks are _ admittedly” per- 
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forming - ‘the same - function ‘of banking| 
in the State, 

15. It is not disputed that no depart- 
ment of the Government. or its working 
has been: transferred to the. Bank since 
its inception. 

16. No other relevant. circumstance 
has been put forth by the learned coun- 
sel for the petitioner which can be help- 
ful in concluding that the Bank is an 
instrumentality or | agency of Govern- 
ment, 

177 In view of discussion, above, I 
hold that the -Bank (Ludhiana Central] ` 
Co-operative Bank) is not an, instru- 
mentality or agency of the State nor is 


“it its projection. It is, therefore, not an 


authority within the meaning of Art, 12 
of the Constitution, amenable to writ 
jurisdiction under Article 226 of the 
Constitution. 
18. The writ, therefore, fails and is 
dismissed with -no order as to costs. 
i ` Petition dismissed. 
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S. P. GOYAL AND J. V, GUPTA, JJ. 
Municipal Corporation of Julundur 


City, Petitioner v. Union of India and ° 


others, . Respondents, 


- Civil Writ Petn. No. 5152 of 1978. D/- 
25-2-1981. | 


(A) Water (Prevention and Control of 
Pollution) Cess Act (36 of 1977), Pre. and 
Section 3 — Constitution of India, Arti- 
cles 248, 245 and- 246 and Sch. 7, List 1 
Entry 97 — Act imposing levy of cess > 
on water consumed by Municipal Cor- 
poration —~ Act is valid. 


The Act of 1977 providing for levy and ` 
collection of Cess, from every local au- 
thority and .every person carrying on 
any specified industry on the basis of 
the water consumed by them at notified 
rates is passed by the Parliament with 
a view to augment the financial. resources 
Board and the State 
Boards constituted under the Water 
(Prevention and Control of -© Pollution) 
Act, 1974 and is covered by Article 248 
and in view of the Entry 97 of List 1 the 
Act is validly made, (Para 9) 

The State Legislature was not compe- 
tent to levy: any tax on the water consum- 
ed by the Municipal Corporation as the 
same was not provided under any entry 
in List II of the Seventh Schedule. If 
it is so, then the provisions of Article 248 
a 
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are immediately attracted and the: Par-. 
liament had the exclusive: power to make 


any law--with respect to any matter not 
mentioned in the State List.- Sub-Clausé 
(2) of . Article 248 further provides that 
such power shall include’ the power of 
making any law imposing a tax not 
mentioned either in List-II or List-III of 
the Seventh Schedule. AIR 1972 SC 1061, 
Foll. (Para 9) 

The Legislature of a State has the. ex~- 
clusive power to make laws with respect 
to any of the matters. enumerated in 


List-Il of the Seventh Schedule whereas: 
the Parliament has the exclusive power -. 


to make .any law with respect to 
any matter not enumerated in the 
State List or the Concurrent List. 


It has been further provided under Arti- 
cle 248 (2) that this power shall include 
the power of making any law imposing 
a tax not mentioned in either of those 
lists. Admittedly, the imposition of the 
tax on water consumption is not men- 
tioned in the State List. The argument 
that in Section 3 of the Act of 1977 the 
cess is being levied for the purposes of 
the Act of 1974. and utilisation there- 
under and that being on State subject, 
. the Parliament could not enact any such 
law, has no force. The use of the word 
“for the purposes of the Water (Preven- 
tion and Control of Pollution) Act, 1974 
(6 of 1974). vccrocencsenencsasevs ” in Section 3 
of the Act of 1977 is not of much con- 
sequence. The reference to the Act 
therein appears to have been made for 
the sake of convenience only. Even in 
‘ the absence of the Act of 1974 the Par- 
liament was competent to levy tax on 
the water consumption unless it could 
be shown that in fact, it was not for 
any public purpose, (Para 10) 


. (B) Water (Prevention and Control of 
Pollution) Cess Act (36 of 1977), Sec- 
tions 2 (c), 16 — Constitution of India, 
Article 14 — Power to specify | industry 
under Section 2 (c) of Act — Power is 
not arbitrary, 


Section 16 of the Act provides ae 
guidelines for adding any industry to 
Schedule 1. to the Act of 1977. Before 
an industry is included in Schedule I, 
regard will have to be had to the con- 


sumption of water for the. carrying on. 


of such industry and the consequent .dis- 


charge thereof resulting in . pollution of. 


_ any stream. Moreover every notification 
-issued by. the- ‘Central Government, under 


Section. 16. of the.Act.has to -be- approved 


by the Parliament: Thus,‘ in: view. of 


Cases Referred : 


AIR 


‘corporate 


A.L R. 


the. provisions: of Section 16 of: the Act 

it could not be. successfully agitated 

that’ no- guidelines are provided under 

the Act or the same suffers from the vice 

of” arbitrariness so as to attract the pro- 

visions of Article 14 of the Constitution. 
(Para 11) 

mpronolnercat Paras 

1980 SC 1008 

1978 SC 68 

1973 SC 1461. 

1972 SC 1061: 1972 Tax LR 449 


AIR 
AIR 
AIR 
AIR 


AIR 


1970 SC 999 
1969 SC 59° 
1966 SC 619 
AIR -1962 SC 594 
AIR 1958 SC 488 | 5, 


M. C. Bhandare and Surjit Bindra, for 
Petitioner; J. L. Gupta (for No. 3), Gopi 
Chand (for No. 1) and A.-S, Sandhu 
Addl. Advocate General, Punjab (for: No. 
2), for Respondents, 


J. V. GUPTA, J.:—- This order will dis- - 


pose of Civil Writ Petition No. 5152 of 
1978 and Civil Writ Petition No. 3358-of 
1979, as common questions of law are 
involved in both of them. 


2. Civil Writ Petition No. 5152 of 
1978, has been filed by the Municipal 


Corporation, Jullundur, which is a body 


Corporation Act, 1976, Section 44 of the 
said Act provides certain obligatory func- 
tions of’ the Corporation including the 
provision for supply of water for public 
and. private purposes. Thus, the Corpo- 
ration has its own water supply system. 


3. In the year 1974 the Parliament, in i 


the exercise of its powers under Arti- 
cle 252 of the Constitution of India, on 
resolution having been passed by the 
Legislatures of more than two States, 
enacted Act No, 6 of 1974, 
Water (Prevention and Control of Pollu- 
tion) Act, 1974 (hereinafter called the 
Act of 1974). the preamble of which reads 
as follows: . 

“An Act to provide for the prevention 
and control of water; pollution. and the 
maintaining or restoring- .of wholesomeness 
of water, for the establishment with a 
view to carrying out the purposes afore- 


said, . of Boards for the prevention. and . 


control of water pollution, for conferring 


on the assigning to such. Boards powers - 


and - functions - relating .. thereto and- oi 
matters. connected therewith”... -.. 


Since. the Legislature of the - State of 
‘Punjab had not..passed any ` resolution . 


wen no o, Ot 6 I 


under the Punjab Municipal | 


called the . 


19817 
under Article 252- of -the © ‘Constitution, 


therefore; the Act of 1974; at the time -of.. 
its enactment; did not apply toʻthe State: . 


f Punjab, However, the. Punjab: Legis- 
ature. subsequently, :adopted the same- by 


a resolution,’ which was.passed on Feb- . 


ruary: 3, 1975. In pursuance of the. pro- 
visions of the Act, of 1974, the Central 
Governmient : constituted a Central Board 
under Section 3 of the Act of 1974, . for 
the performance of the functions enu- 
merated in Section 16 of the Act of 1974, 
while the State Board was constituted 
by the State Government under Section 


the ¢ 
4 of the Act of 1974, for performing . plies water to any person carrying on 


. any specified industry or to any other 


functions enumerated in Section 1 of the 
Act of 1974. l 


4. In the year 1977, the `- Parliament, 


with a view to augment, the financial re- _ 


sources: of the Central Board and the 
~State Boards, constituted under the Act 
of 1974, and to provide for levy and col- 
lection of cess on water consumed by ‘the 
local authorities and the gsp@cified’ indus- 
tries, enacted the Water (Prevention and 
Control of Pollution) Cess Act. 1977 (Act 


No. 36 of 77), (hereinafter called the Act’ 


of 1977). the Preamble of which reads:— 


= “An Act to provide for the levy and 
. collection of a cess'on water consumed 
by persons carrying on certain industries 
and’ by local authorities with’ a view to 
augment the resources of the Central 
Board and the State Boards for ‘the pre- 
vention and ‘control of water pollution 
constituted under the Water (Prevention 
and Control: of Pollution) “Act, 1974.” 

-The Act of 1977 was applicable to all 
the States to which the Act of 1974 was 
“applicable. The Act of 1977 came into 

| force with effect from the Ist day of 
April, 1978, as notified - by the Central 
Government in the official Gazette under 
sub-section (4) of Section 1 of the Act 
of 1977. Section 3 of the Act of 1977, 
provides for the levy and ` collection of 
cess from every local authority .and every 
person .carrying on any specified indus- 
try, on -the basis. of the water consumed 
by them at such-rates-as- -may be speci- 
fied..by the Central Government | in -the 
official Gazette. Section 3 of the Act of 
1977, reads as follows :— 

"3 Levy, and, collection of cess — (1) 
There shall be levied and collected a cess 
for the purposes .of..the Water (Preven- 
%tion and Control of. Pollution) . Act, 1974 
(6 of 1974) and utilisation. thereunder. 

.(2). The cess under- ‘sub-section ( H shail 
be TPAD ‘by: :—- 
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(a) every. person’ Sd on any 


“specified - industry; and > . - 


(b) every — local authority, and shall 


‘be calculated ‘on the’ basis of the water 


consumed: by such person - or »local ‘au- 
thority as- the case“: may be'for any of 
the purposes specified in ‘column (1) -of 
Schedule II, at such rate, not exceéding 
the rate specified in the’ corresponding 
entry in column (2) thereof, as the 
Central Government may, by- notifica- 
tion, in the Official ae from- time 
to time specify. 


(3) ‘Where any iscat. ee sup- 


local authority and such, person or other 
local authority is liable to pay cess under 
sub-section (2) in respect of the water 
so supplied, then, : notwithstanding any- 
thing contained in that sub-section, the 
local authority first. mentioned shall not 
be liable to pay such cess in respect of 
such water. 


Explanation:— For the pürnosès of 
this section and Sec. 4, ‘consumption of 
water’ includes supply of water”. 

Clause (a) of Section 2 of the Act of 
1977, defines ‘Local. authority’ which in- 
ter alia means a Municipal Corporatiou 
also. The term ‘specified industry’, is 
defined under clause (c) of Section 2, 
which means any industry, specified in 
schedule I of the Act of 1977. The peti- 
tioners, in both the writ petitions, are 
covered under them. ; 


5. In both the writ petitions, the vires 
of the Act of 1977, have been challeng- 
ed on the ground that the Parliament 
Was not competent to enact any law im- 
posing cess which is to be calculated on 
the basis of the water consumed by a 
specified industry or a local authority. 
Mr. M. C. Bhandare, the learned counsel 
for the petitioner in Civil Writ Petition 
No, 5152 of 1978, referred to Arts. 245, 
246 (3) and 248 of the Constitution of 
India, and Lists I and II of the Seventh 
schedule, and contended that the Parlia- 
ment of its own was not competent to 
legislate the impugned Act as it touches 


the matters which are covered by Entries 


Nos. .5,-6 and 17 of: List II. In other 
words, the Parliament under Article 252 
of the Constitution, could exercise the 
same ,powers which a State. Legislature 
has under the Entries . in List If, and 
since the State Legislature itself could 


not levy. tax on the Cona DUDA: of water 


dem "e >» ~a 


oe ee 
` 
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under -list I, as it could levy only fee 
under Entry 66, the Parliament could 
only levy fee on that matter and thus, 
the imposition of tax by the Parliament 
was beyond its legislative competence, 
It was further contended that it was 
the - exclusive jurisdiction of. the 
State Legislature to legislate . -for 
the collection of the fee on this 
matter 
be. levied by the Parliament even under 
Article 248 of the Constitution by in- 
voking its residuary powers of legisla- 
tion, read with Entry 97 of List-I of the 
Seventh Schedule. According “‘to . the 
learned counsel, the residuary powers 
are to be exercised by the Parliament 
only if they are not in conflict with 
List-Il, that is, if the matters are not 
covered thereunder. The learned coun- 
sel also argued that the taxation is tha 
incident of a named subject and if , the 
Parliament itself could not legislate on 
a subject covered by List-II, no tax alse 
could be levied by the Parliament on 
that subject. It was further argued that 
the sovereignty .of the State under 
Article 246 (3) of the Constitution could 
not- be allowed to be - violated by the 
Parliament and, therefore, the Parlia- 
ment was not..competent to enact the 
Act of 1977. In support of this ‘conten- 
= tion, the learned counsel placed: reliance 
on Harj.Krishna Bhargay v. Union of 
India, ATR -1966 SC 619, Sudhir Chandra 
Nawan, v. Wealth-tax Officer, Calcutta, 
AIR 1969 SC 59, Second Gift Tax Officer 
Mangalore v. D. H. Hazareth, AIR 1970 
SC 999, Union of India v. Harbhajan 
Singh Dhillon, AIR 1972 SC 1061, Kes- 
avananda v. State of Kerala, AIR 1973 
SC 1461, M. P. V, Sundararamier & Co, V. 
State of Andhra Pradesh, AIR 1958 SC 
468, R. M. D. C. (Mysore) Private Limit- 
ed v. State of Mysore, AIR 1962 SC 594 
and kewal Krishan Puri v. State of 
Punjab, AIR 1880 SC 1008, but’ none of 

the decisions, directly ` deals with the 
- point at issue in the present cases. | 


6. Mr. Ashok Bhan, the learned coun- 
sel for the petitioner in Civil Writ Peti- 
tion No, 3358 of 1979, in addition to the 
adoption of the aforesaid arguments 
advanced by Mr. Bhandare, further con- 
tended that the power to specify the 
industry under Section 2 (c) of the Act 
of 1977; ‘was arbitrary and violative of 
the fundamentral right guranteed under 
Article 14 of the Constitution and, there- 
fore, the same was liable to be struck 

down on this ground also, 


Fe ere’ ee l 
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and therefore, no tax could 


trol of water pollution, the- 
enacted: the Act of 1977. He further 





ALR 
7; Mr. Kuldip Singh, the “learned 


„counsel for the Union of India, vehe- 


mently argued that the Act of 1977 was 
not violative of any provision of 

Constitution and -that:the. Parliamen 
was. fully competent to enact the law in 
the exercise of its residuary powers 
under Article 248, read with Entry 97 
of List I of the Seventh Schedule of the 
Constitution, As a matter of fact, accord- 
ing-to the learned counsel, fee could not 
be levied. by the Parliament as it was 
within the legislative competence of the 
State Legislature only, Moreover, after 
the constitution of the Central Board and 
the State Boards under the Act of 1974 
it was necessary for the Parliament to | 
provide funds for those Boards in order 
to make them function effectively, Thus, | 
in order to- augment: the financial re- 
sources of the Central Board and the 
State Boards, for the prevention and con- 
Parliament 


ttn 


contended that: once it was held that 
the - Parliament. was competent to enact 
the law, then the same could not ba 
struck down on the ground that its 
working may be difficult or cumbersome 
to the persons affected thereby. As re-. 
gards the challenge on the ground of 
arbitrariness and discrimination under 
Article 14, it was submitted that: Sec. 16 
of the Act of 1977 provides necessary 
guidelines and, therefore, the power to 
specify an industry under Section 2 (e) 
of the Act of 1977 was neither arbitrary 
nor discriminatory. Section 16 of. the 
Act of 1977, reads as follows:— 


“16, Powér to amend Schedule I (1) 
The Central Government may, by noti- 
fication in the official Gazette, add to 
Schedule I any industry having regard 
to the consumption `of: water’ in the’ 
carrying on such’ industry and the con- 
sequent discharge thereof resulting in 
pollution :of any stream and thereupon 
Schedule I shall, subject tó the provi- 
sions of sub-section (2) be deemed fo 
be amended accordingly. ` i 
'‘() Every such notification shal! be 
laid before each House of Parliament, 
if it is sitting, as soon as may be after 


[d 
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- the issue of the notification, and it is not 


sitting, within seven days of itg re-as- 
sembly and the Central Government, 
shall seek the approval of Parliament to 
the notification by a resolution moved 
within a period of fifteen days beginning 
with the day on which the notification 
if so laid before the House of the people 
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and if the Parliament makes any modi- . 


fication in the notification or directs 
that the notification should cease: to have 
effect, the notification shall thereafter 
have effect only in such modified form 
or be of no effect, as the case may be, 
but without prejudice to the validity of 
anything previously done thereunder”, 


& Mr. J. L. Gupta, the learned 
counsel for the State. Board contended 
that the tax on the consumption of 


water does not fall within the ambit of 


any of the Entries in List If and any 
matter not covered under List D or 
List Il, is covered under Entry 97 of 
List I of the Seventh Schedule, He fur- 
ther contended that the power to impose 
tax is separate from the power to re- 
gulate and there being no prohibition 
direct, or even by necessary implication, 
under the Constitution, the Parliament 
was competent to enact the Act of 1977. 


In support of this contention, the learned. 


counsel relied upon D. H. Hazareth’s 
case (AIR 1970 SC 999) (supra) M.P. V. 
Sundararamier & Co.’s case 
SC 468) (supra) and State of Karnataka 
v. Union of India, AIR 1978 SC 68. 


9. After hearing the learned coun- 
sel for the parties ata great length, 
I am of the considered opinion that the 
Parliament validly enacted the Act of 
1977, as it was within its legislative com- 
petence under Article 248 read ‘with En- 
try 97 of List-I of the Seventh Schedule 
of the Constitution. Art. 248 provides, — 


“Residuary powers of legislation. — 
Av Parliament has exclusive power to 
‘make any law with respect to any mat- 
ter not enumerated in the Concurrent 
List or State List. 


(2) Such power shall include the power 
of making any law imposing a tax not 
mentioned in either of those Lists.” . 
Entry 97 of List-I of the Seventh Sche- 
dule reads, — 


"Any other matter not enumerated in 
List II or List HI including any tax not 
mentioned in either of those Lists.” - 
It is the common case of the parties that 
the State Legislature was not competent 
to levy any tax on the water consumed 
by the petitioners as the same was not 
provided under any Entry in List II of 
the Seventh Schedule. If it is so, then 
the provisions of Article 248 are imme- 
diately attracted and the Parliament had 
the exclusive power to make any law 
with respect to any matter not mention- 
ed in the State List. Sub-clause (2) of 
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Article 248 . further provides that such 
power shall include the power of mak- 
ing any law imposing a tax not men- 
tioned. either in List II or List IIT of the 
Seventh Schedule, Reference in this be- 
half may also be made to Harbhajan 
Singh Dhillon’s case (AIR 1972 SC 1061) 
(supra) wherein it has been held that if 
a Central Act is challenged as being be- 
yond ‘the legislative competence of Par- 
lament, it. is enough to enquire if it is 
a law with respect to matters or taxes 
enumerated in List I. - If it is not, no. 
further question arises, : 


10. The next question is: whether the 
levying. of cess, on a matter included in 
the State List, by the Parliament, is vio- 
lative of any provision, of.the Constitu- 
tion? The contention that it amounts to 
an encroachment on the sovereignty of 
the State Legislature as contemplated 
under. Article 248 (3) of the Constitution 
is unwarranted. The’ Legislature of a 


State has the exclusive power to make 


laws with respect to any of the matters 
enumerated in List I of the Seventh 
Schedule whereas the Parliament has 
the exclusive power to make any law 
with respect to any matter not enumer- 
ated in the State List or the Concurrent 
List. It has been further provided under 
Article 248 (2) that this power shall in- 
clude the power of making any law im- 
posing a tax not mentioned in either of 
those lists. Admittedly, the imposition 
of the tax on water consumption is not 
mentioned in the State List. The argu- 
ment ‘that in Section 3 of the Act of 
1977, the cess ıs being levied for the pur- 
poses of the Act of 1974--and utilisation 
thereunder and that being on State sub- 
ject, the Parliament could not enact any 
such-law, has no force. -The use of the 
words “for the purposes of the Water 
(Prevention and Control of Pollution) 
Act, 1974 (6 of 1974)......... ” in Section 3 
of the Act of 1977 is not of much con- 
sequence. The reference to the said Act 
therein appears to have been made for 
the sake of convenience only. Even in 
the absence of the Act of 1974 the Par- 
liament was competent to levy tax on 
the water consumption, unless it could 
be shown that in fact, it was not for any ~ 
public purpose, 


11, So far as the contention raised by 
the learned counsel for the petitioner in 
Civil Writ Petition No. 3358 of 1978, that 
the power to specify the industry. under 
Section 2 (c) of the Act of 1977, was 
aia dai and violative of the fundamen- 


(292° P, & H. 


tal right guaranteed under Article 14 of 
the Constitution is concerned, suffice it 
‘to say that Section 16 of the Act of 1977, 
reproduced above, provides ample guide- 
` Hnes for adding any industry to’ Sche- 
dule I to the Act of 1977, Before an in- 
dustry is included in Schedule I, regard 
will have to be had to the consumption 
of water for the carrying on of such in- 
dustry and the consequent discharge 
thereof resulting in pollution of any 
stream. Moreover, every notification 
issued by the Central Government under 
Section 16 of the Act of 1977, has to be 
approved by the Parliament. Thus, in 
view of the provisions of Section 16 of 
the Act of 1977, it could not be success- 
fully agitated that no guidelines are pro- 
vided under the Act of 1977 or the same 
suffers from the vice of arbitrariness so 
as to attract the provisions of Article 14 
of the Constitution. 


12. No other point has been urged. 
13. For the reasons recorded above, 
there is no merit in either of the writ 
petitions and the same are dismissed 
with costs. . 
Petitions dismissed. 
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Miss Neeru Verma and others, Peti- 
tioners v. Miss Parvinder Kaur Aulakh 
and others, Respondents. 

Letters Patent Appeal No. 833 of 1980, 
D/- 28-1-1981." 

Constitution of India, Ree 14, 15 — 
Universitywise reservation of seats after 
holding common entrance test — Vali- 
dity. C. W, P. No. 2665 of 1980, D/- 16- 
10-1980 (Punj. & Har.), Reversed, 

The three Medical/Dental Government 
Colleges in the State of Punjab have in 
all 360 seats for the M.B.B.S. coursé, 
out of which 44 per cent are reserved 
for various categories of students. The 
Temaining 56 per cent are general seats 
available for those who pass the compe- 
titive entrance examination. In the gen- 
eral seats, -90 per cent have been re- 
served for the candidates, who have 
passed the qualifying examination from 
the Punjab University, Chandigarh, of 


*Against judgment of S. P. Goyal, J. in 
Civil Writ Petn. No. 2665 of 1980, D/- 
16-10-1980 (Punj & Har). 
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“the Punjab University, Patiala, or Guru 


Nanak Dev University, Amritsar, and the 
remaining 10 per cent for those candi- 
dates who have passed qualifying exami- 


nation from any other University/Board, Ni 
Held that the reservation of 10 per | 


cent seats for candidates from the Uni- 
versities other than the said three Uni- 
versities of the State of Punjab. has. a 
larger goal inasmuch as, it makes admis- 
sion’ open to candidates from universities 
even outside the State of Punjab, Thus 
the impugned reservation goes a long 
way to remove exclusivism. which gen- 
erally dominates admission to the. edu- 
cational institutions. It cannot, there- 
fore, be said that the same, in any way, 
infracts the rule of equality under Arti- 
cles 14 and 15 of the Constitution, The 
true purpose of institutionwise 
versitywise reservgtion is the larger one 
of giving representation to them in order 
to correct an imbalance or handicap and 
in the ultimate result permit equality in 
the larger sense. Therefore, a classifica- 
tion’ on these lines and a reservation 
Universitywise within reasonable bourids 
has a clear nexus to the object which’ is 
sought to be achieved. AIR 1980 SC 820 
and AIR 1971 SC 1762, Rel. on. AIR 
1972 SC 1375, Dist. C. W. P. No, 2665 


of 1980, D/- 16-10-1980 (Punj & Har), 
Reversed. ` (Paras 4, 7) 
Cases Referred : Chronological Paras 
AIR 1980 SC 820 3, 8 
AIR 1980 SC 838 o a 3 
AIR 1972 SC 1375 2,5,6, 8 
AIR 1971 SC 1762 .3, 8 


Kuldip Singh with Mrs. D. P, Verma,, 


for Petitioners; M. R. Agnihotri with 
Anil Seth and M. J. S. Sethi, Advocate- 
General (Punjab) (for No. 2), for Re- 
spondents, ` 

S. C. MITAL, J.:— Whether Univer- 
sitywise reservation of seats for admis- 
sion to the M.B.B.S. Course, after 
holding a common entrance test is still 
consistent with the rule of equality of 
opportunity is the significant question 
which provides the common link in this 
set of Letters Patent Appeals Nos. 833, 
867, 868, 892, 893 and 834 of 1980 direct- 
ed against the same judgment of ‘the 
learned single Judge dated 16th October, 
1980. 


2 The undisputed salient facts ‘arey 


that the three Medical/Dental Govern- 
ment Colleges in: the: State of Punjab 


- have in all 360 seats for the M. B. B.S. 


course, out of which 44 per cent are re- 
served for-various catefories of students, 


or Uni- 


' 1982 
The remaining 56 per cent: are -general 


- seats available for those who’ pass. the 


N 


comp€titive . entrance. . examination. . In 
the- general seats; 90. per. cent have. been 
reserved -for the candidates, . who have 
passed the qualifying examination .from 
the Punjab University, Chandigarh, or 


the Punjab University, Patiala, or Guru” 


Nanak Dev University, Amritsar, and 
the remaining 10 per cent for those can- 
didates who have passed qualifying exa- 
mination from. any other University/ 
Board. The writ petitioners (before the 
learned single Judge and respondents in 
these appeals) passed the competitive en- 
trance examination and were, on merit, 
placed above Respondents Nos, 6 to 27 
in C. W. Ps. Nos. 2665 and 2683 of 1980. 
All the same, these respondents by vir- 
tue of the abovesaid 10 per cent reser- 
vation were admitted to the M, B. B: S. 
Course. The writ petitioners successfully 
challenged their admission before’ the 
learned single Judge who expréssed\ the 
following view :— are 
_ “After the competitive Entrance Exam- 
ination had been prescribed which offers 
equal opportunity to all the candidates 
who have passed the qualifying exam- 
ination, there can be no reasonable basis 
for further reservation of. some seats for 
the students who have passed their qua- 
lifying. examination from the Universi- 
ties, other than the said three Universi- 
ties”. ' 

The learned single Judge deduced the 
abovequoted ratio of the judgment. from 
State of Andhra Pradesh v. U, S. V. 
Balram, AIR 1972 SC 1375. In that case, 
reservation of 40 per cent seats of 
M. B. B. S. course to the Higher Second- 
ary Course (Multipurpose) - candidates 
after the entrance test is over was held 
to be discriminatory as it could result 
in denying admission to the Pre-Univer- 
sity candidates who might have got 
marks higher than some of the H. S. C: 
candidates, 


3. We take the view that all these 
appeals are now so squarely concluded 
in favour of the appellants by the re- 
cent Judgment of their Lordships ‘in Dr. 
Jagdish Saran v, Union of India, AIR 
1980 SC 820, that it would be wasteful 
to examine the matter on principle. 
Equally, it appears to us that the learn- 
ed counsel for the parties were rather 
remiss in not bringing this judgment. to 
the notice of the learned single Judge. 
In Dr. Jagdish Saran’s case (supra), Dr. 
Ramesh, a medical graduate from the 
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Madras University. applied for -admission 
to postgraduate degree- in . Derniatology 
of the University of..Delhi. He took the 
common , entrance - test and -secured 
enough marks to qualify -for admission 
but. .was turned . down. because . of 
a -rule reserving 70-per cent of the seats, 
at. the . postgraduate .level, -to Delhi 
graduates. . The remaining 30 per cent 
was open to all, including the graduates 
of Delhi. Their Lordships referred to a 
variety of facts and circumstances 
necessary for determining the validity of 
reservation, Owing to insufficiency of 
relevant material, the validity: of the im- 
pugned reservation was left open. In 
other words, despite the prescription. of 
a common entrance test and a subse- 
quent Universitywise reservation, the 
same was not struck down as being vio- 
lative. of Article 14 of the Constitution. 
After referring to the existing case law 
and in particular to D. N. Chanchala v. 
State of Mysore, AIR 1971 SC 1762, it 
was concluded as follows :— ' 

“The conclusion that we reach from 
this ruling which adverts to earlier pre- 
cedents on the points is that” university- 
wise preferential treatment may still be 
consistent with the rule of equality of 
opportunity. where it is calculated to cor- 
rect an imbalance or handicap and per- 
mit equality in the larger sense.” 

-XX xx ~ xx 

And again :—- 

“If universitywise classification. for 
postgraduate medical education is shown 


‘to be relevant and reasonable and the 


differentia has a nexus to the larger goal 
of equalisation of educational opportuni- 
ties the vice.of discrimination may not 
invalidate the rule.” l 

Following the aforesaid view in a virtu- 
ally identical : situation, Universitywise 
reservation was. again upheld .by their 
Lordships in M. R. Mini v. State of 
Kerala, AIR 1980 SC 838, with the fol- 
lowing observation (at p. 839) :— 

“We cannot agree, Under the existing 
scheme, the classification, for purposes of 
quota -is Universitywise, not territory- 
wise. Belonging to backward Calicut 
District is not the same as being 
an alumnus of the Calicut University. 
Maybe, the State could have classified 
candidates Universitywise, backward 
regionwise or otherwise, separately or in 
any constitutionally permissible combi- 
nation, We are not here concerned with 
the prospects of the petitioner under any 
different admission scheme or reservation 


atte ee 
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project Mystic maybe are beyond. judi- 
cial conjecture, Once we hold that. the 
universitywise allocation of seats is valid 
tbe misfortune of.the petitioner is dam- 
hum sine injuria, .if we may use that 
expression in this context. Every adver- 
sity is not.an injury.: Judicial remedy 
cannot heal every wound or cure every 
sore since the discipline of the law keeps 
Courts within its bounds,” 

4, In the light of the aforesaid enun- 
ciation of law when one: adverts to the 
in hand, it. would be seen that the 
reservation: of 10 per .cent seats for can- 
didates from the Universities other than 
e said three Universities of the State 











from Universities even’ outside the State 
f Punjab. Thus the impugned reserva- 
ion goes a long way to remove exclusiv- 
which generally: dominates admission 
the educational institutions. It cannot, 
herefore, be said that the ‘same, in any 
ay,-infracts the rule of equality under 
ticles:.14 and 15 of the Constitution. 


5, Reverting back now to State of 
Andhra Pradesh v. U.S. V. Balaram, 
AIR 1972 SC 1375, on which basic reli- 
ance was placed by the learned single 
Judge, it deserves highlighting that the 
impugned reservation of 40'pér cent seats 
therein was’ quashed by their ‘Lordships 
of the Supreme Court in the context of 
the relevant rules governing the admis- 
sion of. candidates and. the allied facts 
and circumstances of: the case, In other 
words, it does not seem to.us that their 
Lordships laid down that in each and 
every case once an entrance -test is held 
for admission of candidates, any institu- 
tionwise or Universitywise reservation 
made thereafter amongst the said candi- 
dates has to be struck down.. 


6. Again, it would: appear. that. U. 
S. V. Balaram’s :case’ (supra), is plainly 
distinguishable. Therein the competing 
sources for admission to the M.B. B. S5. 
Course were derived .from the apse 
Secondary . Course , (Multipurpose) . 
the Pre-University. ‘Course. geen 
both these courses were of the same Uni- 
versity. The reservation therein, there- 


fore, was not even remotely University-. 
wise. It was in that context that their. 


Lordships on the peculiar facts had 
found that further 


two sources.of the same University may 


not be sustainable. This is not even re- 


motely the case before us. 


Neeru Verma v, Parvinder Kaur ` 


reservation after. 
holding a common entrance test from the 


A. LR. 

7.. Again a deeper- analysis -of the 
issue would indicate that the true pur- 
påse of institutionwise or Universitywise 
reservation is the: larger one of giving 
representation to them in order to cor- 
rect an imbalance or handicap and `:in 
the ultimate. result permit . equality in 
the larger sense Therefore, a classifica- 
tion on these lines and. a reservation 
Universitywise within reasonable. bounds 
has a clear nexus -to the object’ which is 
sought to be achieved. — 


8. Lastly in this context, it is apt to 
recall that this very question of Univer- 
sitywise distribution of seats had earlier 


fallen for consideration in D. N. Chan- 


chala’s case’ (AIR 1971 | .SC. 1762 at 
p. 1770) (supra). Therein, it was conclud- 
ed as’ follows : — 

areen OUT view, the rules lay down 
a valid classification. Candidates passing 
through’ the qualifying examination held 
by a. University form .a class by them- 
selves as distinguished from those pass- 
ing through such examination from the 


‘other two Universities. Such ‘a classifica- 


tion has reasonable nexus with the ob- 
ject of the rules, namely, to cater to the 
needs of candidates who would naturally 
look to their own University to advarice 
their training in technical studies, such 
as medical studies. ` In our opinion, the 
rules cannot justly be attacked on the 
ground of hostile discrimination or as 
being otherwise in breach of Article 14.” 
As already stands noticed, the aforesaid 
view has been noticed with approval and 
followed in Dr. Jagdish Saran’s case (AIR 
1880 SC 820) (supra). As said earlier, we 
are inclined to the view that U, S. V. 


Balaram’s :ċase (AIR 1972 SC 1375) 


(supra), -is plainly distinguishable but 
even if there be any conflict of judicial 
opinion, we are obviously bound’ by the 
judgments ‘of the two larger Benches in 
DBD... N. Chanchala’s and’ Dr. Jagdish 
Saran’s cases (supra). 


9. In view of the aforesaid discussion 
and in: accordance. with the ‘aforesaid 
binding precedents on the point we are, 
with . respect, constrained to allow the 
appeals and set aside the judgment of 
the learned single. Judge. The writ peti- 
tions would stand dismissed. There will, 
however, be no order as to costs. 


S. S.’ SANDHAWALIA, C. J.:— I 
agree, | 





Appeals allowed. 
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S. S. SANDHAWALTA, C, Ji 
AND S. P. GOYAL, J., 

‘Romesh Kumar and others, Appellants 
v. The Municipal Committee, Gurdaspur 
and others, Respondents. 

Regular Second Appeal No, 696 of 1980, 
D/- 3-11-1980." 

Punjab Municipal Act. (3 of 1911), See- 
tions 84, 86, 61 (1) (a) — Matters of as- 
sessment and computation of house tax 
under S. 61 (1) (a) — Ss. 84 and 86 bar 
jurisdiction of Civil Court, (1964) 66 
Punj LR 361 held no longer good law im 
view of AIR 1979 SC 1250; AIR 1977.SC 
955 and AIR 1962 Punj 389 (FB), Appli- 
ed, (Civil P. C. (1908), S. 9). 

- (Paras 6 to 9) 
Cases Referred : Chronological . Paras 
AIR .1979 SC 1250; 1979 Tax LR 871 


i N 2s 5, 6, 8 
AIR 1977 SC 955 7, 8 
(1964) 66 Pun LR 361 aa $ 
AIR 1962 Punj 389 ŒB) . TE. 


D. V. Sehgal with P. S. Raina and 
Vinod Kataria, for Appellants; -Sri ‘Chand 
Goyal with Sat Pal J ain, r Respon- 
dents. 

S. S. SANDHAWALIA, c. y t Whe- 
ther Sections 84 and 86 ‘of the Punjab 
Municipal Act would bar the jurisdiction 
of the Civil Courts in’ matters of assess- 
ment and computation of house tax un~ 
der Section 61 (1) (a) of the said Act is 
the significant question which has necés- 
sitated this reference to the Division 
Bench, 

2, We take the view that the contro- 
versy now stands concluded by the re- 
cent decision of the final Court in Mun- 
shi Ram v. Municipal Committee, Chhe- 
harta, AIR 1979 SC 1250 and it is, there- 


fore, unnecessary to elaborate the mat- 


. ter on principle in any great detail, 


3. The facts giving rise to the ques- 
tion call for a brief notice, The appel- 
lant along with Bal Krishan preferred.a 
suit for a permanent injunction restrain- 
ing the respondent-Municipality from re- 
covering the amount of Rs, 300/-.on ac- 
count of house tax in respect of proper- 
ty No, 659 for the assessment year 1978- 
79 with the added relief of the recovery 
of Rs. 270/- alleged to have been illegal- 
ly recovered by the respondent in re- 


"From the decree of Second Addl. Dist, 
J., Gurdaspur, D/- 4-1-1980, ` 
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spect of the abovesaid property in the 
previous assessment year. It was averred 
that the appellants had remained 'in pos- 
session of the property for the last about 
forty years’ and it was'for the first time 
in the assessment year 1976-77 that it 
was sought to assess the house tax at 
the annual letting value of Rs, 2,400/-. 
On objections being preferred by them 
the annual letting value was reduced to 
Rs. 2,000/-. They preferred an appeal un- 
der Section 84 of the Punjab Municipal 
Act against the said: assessment, but the 
game was dismissed by the Additional 
Deputy Commissioner, Gurdaspur. Con- 
sequently: the appellants deposited a sum 
of Rs. 270/- as house tax. Later the re- 
spondent-Municipal Committee issued a 
notice for the year 1977-78 demanding 
Rs. 300/- as house tax on the basis of 
the earlier assessment. The suit was re- 
sisted by the respondent-Municipal Com- 
mittee inter alia on the ground that the 
civil Courts had no jurisdiction to try 
the same-in view of the bar created by 
Sections. 84 and 86 of the Punjab Muni- 
cipal Act, On the pleadings of the par- 
ties the following issues were framed :— 


1. Whether the: assessment orders for 
the years 1976-77 and 1977-78 are illegal, 
void and without jurisdiction as alleged? 

2. Whether the plaintiffs are entitled 
to the injunction prayed for? ' 

3. Whether the Civil Court has no 
Jurisdiction: to try the present suit? 

4, Reljef. 


Holding that the jurisdiction of the Civil 
Courts was barred, the trial Court de- 
cided all the three issues against the 
plaintiffs. An appeal against this judg- 
ment was carried which was heard and 

' of” by the Additional District 
Judge, Gurdaspur, In a considered judg- 
ment the findings of the trial Court on 
all the three’ issues were affirmed, 


4: At the motion’ stage itself some 
conflict of precedent was highlighted and 


Harbans Lal, J., referred. the matter for 
an. authoritative decision by a larger 
Bench and that is how the appeal is be- 
fore us. . 


LS. It is manifest that the question is 
pristinely. a: legal one and as has already 
been indicated at the outset now it seems 
to. be -covered in favour. of the respon- 
dent-Municipal Committee by the deci- 
sion in Munshi Ram's case (AIR 10990 
SC 1250) (supra) which appears to us as 
being virtually on all fours. It, there- 
fore, Sane to a eee 


h 
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case the appellants had been assessed te 
profession tax under Section 61 (1) (b) 
of the Punjab Municipal Act. They chal- 
lenged the said assessment by way. of a 
suit on the ground that in assessing the 
Municipal Committee had wholly exceed- 
ed ils statutory powers under the afore- 
ssid provision, The trial Court dismiss- 
ed the suit but on appeal the Additional 
District Judge reversed the judgment 
and decreed the suit. This in turn was 
affirmed in second appeal by the learned 
single Judge but on a Letters Patent Ap- 
peal having been preferred on behalf of 
the Municipal Committee,, the Division 
Bench reversed the learned single 
Judge’s decision on the, finding that Sec- 
tions 84 and ‘86 of the Act bar the juris- 
diction ‘of the civil Court in respect of 
tax levied or assessment made under ‘Sec~- 
tion 61. The case was ultimately carried 


by: way: of ‘special leave to the Supreme ` 


Court- Affirming the judgment of the 
Letters: Patent Bench, Sarkaria, J., speak- 
ing for the Bench, observed as follows :— 


"It is well-recognised that where a 
Revenue. Statute provides for a person 
aggrieved by an assessment thereunder, 
a particular remedy to be sought in a 
perticular form, in a particular way, it 
must be sought in that form and in that 
manner, and all other forms and modes 
of seeking it are excluded. Construed in 
the light of this principle, it is clear that 
Sections 84 and 86 of the Municipal Act 
bar, by inevitable implication, the juris- 
diction of the Civil Court where the gri- 
evance of the party relates to an assess- 
ment or the principle of assessment un- 
der this Act,” . 
and further 


"Can the case before us be said to be- 
long to that class of cases where the 
Municipal Committee in levying a tax 
acts beyond or in abuse of its powers un- 
der the Act? The answer to this question 
must. be in the negative. By no stretch 
of imagination can it be said in the facts 
and circumstances of the case, that in 
assessing the appellants, individually, 
and not collectively, to the tax in ques- 
tion the Municipal Committee abused its 
powers. under the Act. We have already 
discussed and held that in,.levying this 
tax, the Municipal Committee did not 
travel beyond or act contrary to the pro- 


visions of Section 61 (1) (b) -of the Act. | 


In short, the. present case is one where 
the Municipal Committee acted . ‘under 
the Act’, It follows, therefore, that the 
Civil Court’s jurisdiction to. entertain 


Romesh Kurnar .v,.. Municipal: ‘Committee, Gurdaspur 


- ALR 


and decide the suit was barred, even if 
the dispute raised- therein related to the 
principle of assessment to be followed.” 


6 The aforesaid ‘enunciation of the 
law manifestly governs the present cas® 
as well, However, to highlight the iden- 
tity it may be noticed that ‘profession 
tax’ which wads the subject-matter of ad- 
judication in the aforesaid case is levi- 
able under Section 61 (1) (b) of the Act 
whilst the house tax in the present ‘case 
is levied. and assessed under the same 
section by virtue of sub-clause (1) (a) 
thereof. The appellate-provision of Sec- 
tion 84 and the bar of Section 86 apply 
identically to all such proceedings. It is, 
therefore, patent that no distinction 
whatsoever can be drawn: in the present 
case from the law as laid down in 
Munshi Ram’s case (AIR 1979. SC 1250). 

T. Equally relevant and conclusive are 
the observations in Bata Shoe Co. Ltd. 
v. Jabalpur Corporation, AIR 1977 SC 
955. What fell for construction therein 
was Section 84 (3) of the C. P. & Berar 
Municipalities Act. It may be pointed 
out that the said provision is absolutely 
in pari materia with Section 86 of the 
Punjab Municipal Act. After an ex- 
haustive discussion of the case law, Y. V. 
Chandrachud, J. (as his Lordship then 
was) held that Section 84 (3) of the Act 
barred the jurisdiction of the Civil 
Courts. wg 

8.- In view of the aforesaid binding 
precedent it is not only unnecessary but 
would be patently wasteful to refer to 
earlier decisions of the High Courts. 
Nevertheless it becomes obligatory to 
notice the reliance by the learned coun- 
sel for the appellant’ Romesh Kumar ‘on 
the Division Bench judgment in Munici- 


.pal Corporation of Delhi v. Ganesh Das, 


(1964) 66 Pun LR 361. 

Undoubtedly the observations made 
therein would tend to support the case 
pf the appellant. However, the same now 
appear to be directly 
conflict “with the aforementioned deci- 
sions of the final Court. Equally it calls 
for notice that the Full Bench in Kelash 
Nath v. Municipal Committee, Batala, 
AIR 1962 Punj 389 had earlier cate- 


gorically held that the jurisdiction of the - 


Civil Courts to entertain and decide a 
guit with regard to the levy and assess- 
ment of octroi under Section 61 (2) of 
the Punjab Municipal Act was barred by 
virtue of the provisions of Sections 84 
and 86 of the Punjab Municipal. Act. 


' Even this earlier judgment -:was_ not 


and in headlong . 


ee vewa semmennie s 


>- me naait 


* 


1981 


brought to the notice of the 
Bench in Ganesh Das’s case (supra). It 


is thus equally evident that -the- ratio of 


the. Full Bench, is diametrically opposite 
"to what was observed in the said case. 
It must, therefore, be held that Ganesh 
‘Das's case is not ‘good. law .in view of 
the decisions of their ‘Lordships of the 
Supreme Court in*Munshi Ram’s case 
(AIR 1979 SC 1250) and Bata Shoe Co.’s 
case (AIR 1977 SC 955). 


9. On binding precedent, therefore, the 
answer to the. question formulated at the 
outset must be rendered in the affirma- 
tive and it is held, affirming the decision 
of the. Courts below, that the suit of the 
appellant was barred by Sections 84 and 
86 of the. Act, The appeal is hereby dis- 
missed but in-view of some divergence 
of judicial opinion there will be no order 
as to costs. 

Appeal dismissed. 
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S. S. SANDHAWALIA, C. J. AND 
SURINDER SINGH, J. 


Ram Parkash, Petitioner v. Smt. Surinder 
Sharma, Respondent. 


Civil Revn. No. 2034 of 1980, D/- 29-4- 
1981.* 


{A) Constitution of India, Art. 141 — Re- 
mote conflict in two decisions of Supreme 
Court — High Court has to follow one ren- 
dered by larger Bench. (Para 6) 


(B) East Punjab Urban Rent Restriction 
Act (3 of 1949), Ss. 3 and 13 (1) — Notifica- 


“tion No. 5818-4CI-71/10565, D/- 21-6-1971 — 


x 


Notification exempting buildings constructed 
during the years 1968, 1969 and 1970 from 
provisions of the Act for certain period — 
Decree for ejectment passed by Civil Court 
during period of exemption or thereafter be- 
coming final — It can be executed in spite of 
bar contained in S. 13 (1). AIR 1972 SC 
1548, Foll.; AIR 1980 SC 299, Disting. 


(Para 7) 
Cases Referred: Chronological Paras 
AIR 1980 SC 299 = % 4, 6 
AIR 1972 SC 1548 4, 5, 6 
AIR 1972 Punj & Har 46 5 


V. P. Sarda, for Petitioner; Puran, Chand 
(Har Har Kaushik and Miss Nirmal Aggar- 
wal with him), for Respondent. _ 


* Against order’ of Gopi Chand, Sub: J., 
Class, Samrala, Di- 29-8-1980. 
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Ram Parkash :v. Surinder Sharma’ ig 


Division - 
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SURINDER. SINGH, J.:— This matter 
was referred to a larger Bench by my order 
dated January 23, 1981, for the reasons indi- 
cated therein which may be, briefly, re- 
capitulated. A decree for eviction of the 
petitioner Ram Parkash who was a tenant 
under Shrimati Surender Sharma respondent 
in two godowns, a compound and a passage 
situated at Samrala was passed in favour of 
the landlord by a Civil Court, i.e. Subordi- 
nate Judge First Class, Samrala. The de- 
cree-holders proceeded to execute the decree 
and in these proceedings, the petitioner-judg- 
ment-debtor filed an objection petition under 
Section 47 of the Code of Civil Procedure, 
urging mainly that the execution of the de- 
cree was barred on account of the provisions 
of Section 13 (1) of fhe East Punjab Urban 
Rent Restriction Act, 1949 (hereinafter -re- 
ferred. to as the Act or the Rent.Act). The 


` decree-holder, however, asserted that the pro- 


visions of the Act are not applicable to the 
present case as the building in question was 
exempt from the provisions of the said Act 
on account of the fact that the disputed build- 
ing had been constructed within five years 
from the date of the institution of the suit. 
The landlord further contended that the Civil 
Court -was competent to pass a décree and 
to execute the same. The matter was con- 
sidered by the executing Court who dismissed 
the’ objection petition of the petitioner-judg- 
ment-debior. The present Revision petition 
was, therefore, filed impugning the said order 
of the executing Court. 


2. It may be of assistance to note here 
that by means of a Notification No. 13701-A- 
4CI-70/13158 dated November 29, 1970, it 
was prescribed that the provisions of Sec. 13 
of the Act shall not apply to buildings ex- 
empted from the purview of the Act for a 
period of five years, in respect of decrees 
passed by the Civil Courts in suits for eject- 
ment of tenants, whether such decrees were 
or are passed during the period of exemp- 
tion or at any time thereafter. Another 
Notification No. 5818-4CI-71/10565 dated 


June 21, 1971 was promulgated as per which 


the President of India granted exemption to 
every building constructed during the years 
1968, 1969 and 1970 from the provisions of 
the Act for a period of five years from the 
date of its completion. The main argument 
on behalf of the petitioner is that the build- 
ing in ‘dispute fell within the category men- 
tioned in the above Notifications and hence, 
the Rent Act was not applicable to the same 
and as a necessary consequence the decree 


‘passed by the Civil Court was not executable 


in view of the bar under the Rent Act. 
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- 3. It is not disputed that a decree for pos- 
session of the. demised premises was passed 
in favour of the respondent and against the 
petitioner on July 30, 1977 by the Civil Court, 
i.e. Subordinate Judge First Class, . Samrala. 
The petitioner went up in appeal before the 
Additional District Judge; Ludhiana, who 
affirmed the decree of .the trial: Court. on 
November 10, 1979. There. is further no con- 
test on the. point that the petitioner-judgment- 
debtor pursued. the matter right up to the 
High Court praying for the siay of his dis- 
possession during the. execution proceedings, 
but his. prayer was declined by this Court 
vide order dated December 11, 1979. It is 
nobody’s case that the matter. was taken fur- 
ther to the Supreme Court. .As a result- of 
the above, the judgment of the Civil Court 
directing the eviction of the. petitioner had 
become final for all intents and purposes. © 


. 4, During the course of the arguments in 
this Civil Revision before me while I sat 
singly, an argument was advanced on . behalf 
of the petitioner that certain observations had 
been made by Hon’ble the Supreme Court in 
Mani Subrat Jain v. Raja Ram Vohra, AIR 
1980 SC 299 to the effect that as per defini- 
tion of tenant in Section 2 (i) of the Act, the 
same includes a quondam ,tenant whose. nexus 
with the property is- continuance in posses- 
sion and. that the word “tenant” also includes 
an ex-tenant against whom a decree for evic- 
tion might have. been passed... The learned 
counsel submitted on the basis. of - these 
observations that even though a decree for 
possession had-been finally passed, against the 
petitioner, the same could not be executed ex- 
cept by fresh proceedings for ejectment being 
launched under Section 13 of the Rent Act. 
The learned counsel for the respondent had, 
however, referred to-Firm- Amar Nath Bashe- 
shar Dass v. Tek Chand, AIR 1972 SC. 1548, 
wherein the facts were quite parallel to those 
in the case in hand and their. Lordships of 
the Supreme Court: were pleased to hold that 
if the suit was filed before the expiry of the 
time prescribed under a Notification granting 
exemption to certain buildings. but the. de- 
cree was passed after the lapse of the period 
of exemption, the- landlord decree-holder 
would: be well .within. his. rights to execute 
the decree. passed in his favour. In view of 
the above-mentioned two judgments of the 
Supreme Court, I made a reference to a larger 
Bench by formulating the following two 
questions. for consideration : , 

(i) Whether a decree for ejectment/posses- 
don paed by a Civil Count ison is notex 
ecutable under all circumstances on account 
of the bar contained in Section 13 of the 


East Punjab Urnan Rent Restriction Act, 
1949 ?. 


(ii) What. is the effect of the notifications 
dated. November 29, 1970, and June 21, 1971, 
issued under the East Punjab Urban Rent ‘ 
Restriction Act 1949, exempting certain build- 
ings, from the purview of the said Act, in re- 
spect of which a decree has been passed dur- 
ing the exemption period or thereafter? 


5. The case is now before us in the 
above context. So far as the facts of the 
case are concerned, as already noticed there 
is hardly any controversy, nor is it disputed 
that in case the present matter is covered by 
Firm Amar Nath Basheshar Dass’s case (AIR 
1972 SC 1548) (supra), the petitiones will 
have no claim to continue in possession of 
the disputed property by merely raising an 
objection that the Civil Court decree im 
favour of the respondent was not executable 
against him. A perusal of the judgment in 
Firm Amar Nath Basheshay Dass’, case 
(supra) which is a judgment of three Hon’ble 
Judges of the Supreme Court would show 
that it was clearly laid down by their Lord- 
ships that one of the duties imposed on the 
Courts in interpreting a particular provision 


‘ of law, rule or notification is to ascertain the 


meaning and intendment of the legislature 
and’ in doing so, we ‘must always ‘presume 
that the impugned provision was designed to 
effectuate a particular object or to meet a 
particular requirement and not that it’ was 
intended to negative that which it sought to 
achieve. Theis’ Lordships’ forther observed 
that iť was clear that the Government by 
enacting the. Notification exempting certain 
buildings -from the purview of. the Act, had | 
granted. certain inducements to persons who" | 
had. the means to construct buildings by ex- 
empting such buildings for a certain period. 
It was also. observed that where the building 
in .question was completed: and a suit for 
eviction of .the tenant: was filed even before 
the expiry of the; period of exemption | but 
the decree was passed after the period of ex- 
emption, the exemption from Section 13 of 
the: Act was available to the landlord and the 
decree passed. ;in- his favour by. the Civil 
Court was executable. In, giving this find- 
ing, their Lordships had approved the deci- | 
sion of this Court in Tek Chand Melamal v. 
Firm Amar Nath Basheshar Dag AIR 1972 
Punj and Har 46: -` 


6. The learned counsel for the petitioner 
has, however, merely concentrated on the ob- 
servations in. Mani Subrat Jain’s case. (AIR 
1980 SC 299) (supra) in which the focus was 
on the definition of the word “tenant” as 
contained in Section 2 ( of the East Punjab 


” 
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Urban Rent Restriction Act, 1949. A Divi- 
sion Bench of the Supreme Court interpreted’ 
the word “tenant” to include a quondam 
tenant continuing -in possession and. -hence 


* entitled to the immunity from execution: 


under Section 13 (1) of the Act. -The ‘case 
had no reference whatsoever: to the five year. 
holiday granted by the two Notifications re- 
ferred to above and the effect thereof, nor 
was this point in issue in the said case. It 
may be observed here that even if there is a 
remote conflict in the two decisions of, .the 
Supreme Court noticed above, this - Court 
has to follow the one rendered. by the larger 
Bench, i.e., AIR 1972 SC 1548, is 

7. The questions referred to the Bench are 
answered as follows in a consolidated form:— 


(i) and (ili) A decree for ejectment of- pos- 
session passed by-a Civil Court during the 


_ Iperiod of exemption from the applicability of . 
" (the East Punjab Urban Rent Restriction Act, 


1949 or thereafter, which has become final, 
can be executed in spite of the bar contained 
in Section 13 (1) of the Rent Act. 


8 In view of what has been held abore 


the Revision Petition is ‘dismissed, -but with. 


no order as to costs. The demised premises 
being commercial in nature, the petitioner ‘is 


allowed two months time with effect from 





today to vacate the same. ` = 
& 8S. SANDHAWALIA, C, agree. ` 
Petition camara 
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Shri. Saraswati Spinning Mills, Bhiwani, 
Petitioner v, M/s. Ghern Lal Bal Chand 
ac Abohar, Respondent. 

Civil Revn. No. 2071 of 1980, Dj- - 214- 
1981.* 

Civil P. C. ( of 1908), O. 10, R. 4 Q) — 
Order for personal appearance of party with 
out examining its duly authorised and - in- 
structed counsel — legal. 

Where in a suit for recovery of money the 
defence of the defendant firm was struck off 
on the ground that the proprietor of the firm 
had failed to put in personal appearance in 
Court in spite of the order passed by the 
Court under Order 10, Rule 2 and the specifio 
application filed by the firm to exempt per- 
sonal appearance of the Proprietor and per- 
mit its pleader who was fully conversant with 
the facts of the case to be examined was dig- 


í missed by the Court by merely observing that | 


Seater 
* Against order of K. S. Bhullar, P. C. S. 
Sub. J., 1st Class, Fazilka, D/- 28-4-1980. 
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the pleader would not be in‘a ‘position to 
answer the question with regard to signature 
of the Proprietor on’ disputed :documents, the 


order striking off the defence. of the firm 


could be said to be illegal. Mere rejection 
of the, prayer of: the firm for. exemption from 
personal appearance, of its Proprietor would 
not enable the Court to strike off the defence 
of defendant firm. AIR 1976 Raj 195, Rel. 
on. . (Paras 4 and 5) 

The admission or denial-of documents is 
generally. done by the counsel for the par- 
ties and it is only when the counsel is unable 
to do so that the necessity arises for sum- 
mening the party himself in person. 


(Para 4) 
Cases.. “Referred £ - Chronological Paras 
. AIR 1976 Raj 195 - - 46 


. Gian Chand Garg, for: Petitioner; H. L. 
Sarin. Sr, -Advocate with M. L. Sarin, for 
Respondent: 


ORDER :— ~ This” revision petition has been. 
preferred by Shri Saraswati Spioning Mills 
against the order passed by the Subordinate 
Judge First Class, Fazilka, on April 28, 1980, 
as per which the learned Subordinate Judge 
struck off the defence of the petitioner who 
was defendant in-a suit filed by the respon- 
dent firm for recovery of money. A perusal 
of the impugned order would show that the 
learned Subordinate Judge appears to have 
passed the order striking: off the defence of 
the petitioner more by way of punishment, as 
the Proprietor of the petitioner-firm had 
failed to. put in personal appearance in Court 
in spite of an order to this effect which pur- 
ports to have been passed by the trial Court 
under Order X, Rule 2, Code of Civil Pro- 
cedure. The observation “He (petitioner) has 
been seeking adjournments: on one pretext or 
the: other and has defied the lawful order of 
the Court to appear in this Court for state- 
ment under Order 10, Rule 2, C. P. C.” in- 
dicates the mind of the Court in this behalf. 

2. .With a view to appreciate if the trial 
Court was justified in striking off the defence 
of the petitioner by invoking the provisions 
of Order X, Rule 4 (2) of the Code of Civil 
Procedure, it would be necessary to notice 
the relevant provisions. relating to the point 
in issue. These provisions, ie. Order X, 
Rules 1,.2, 3 and 4 are reproduced below for 
ready reference : 


a Ascertainment_ whether allegations in 
pleadings are admitted or denied:— At the 
first hearing of the suit the. Court shall as- 
certain from each party or his pleader whe-. 
ther he admits or denies such allegations of 
fact as are made in the plaint. or written - 
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statement (if any) of the opposite party, and 
as are not expressly or by. necessary implica- 
tion admitted or denied by the. party against 
whom they are made. The Court. shall re- 
cord such admissions. and denials. | 


2. Oral examination of party, or companion 


of party (1}.At the first hearing of the 


suit, the Court— 


(a). shall, with a view to elucidating matters 
in controversy in the suit, examine orally 
such of the parties to the suit appearing in 
person or present in Court, as it deems fit; 
and 

(b) may orally examine any person, ‘able 
to answer any material: question relating to 
the suit, by whom any party appearing in 
person or present in Court or his Pleader is 
accompanied. 

(2) At any subsequent hearing the Court 
may orally examine any party appearing in 
person : or - present in Court, or any- person, 
able to. answer any material question relating 
to the suit, by whom such party or his plea- 
der is accompanied. 

(3) The Court may, ‘if it thinks fit, put in 
the course of an examination under this rule 
questions suggested by either party. 


3. Substance of examination to be 
written The substance of the examination 
shall bé reduced to writing by the Judge, 
and shall form part of the record. l 

4. Consequence of refusal or inability of 
Pleader to answer.— (1) Where the Pleader 
of any party who appears by a Pleader or 
any such ‘person accompanying a Pleader as 
is referred to in Rule 2, refuses or is unable 
to answer any material question relating to 
the suit which the Court ‘is of opinion that 
the party whom he represents ought to 
answer, and is likely to be able to answer if 
interrogated in person, the Court may post- 
pone the hearing of the suit to a future day 
and direct that such party shall appear in 
person on such day 


(2) If such party fails without lawful ex- 
cuse to appear in person on the day so ap- 
pointed, the Court may pronounce judgment 
against him, or make such order in relation 
te the suit as it thinks fit.” 


3. A résumé of the above provisions, 
particularly. Rule 1 would indicate that at the 
commencement of the suit, on the first date 
of hearing, the Court has to ascertain from 
each party or his pleader (emphasis mite) 
whether he admits or denies such allegations 
of fact as are made in the plaint or written 
statement of the opposite party. The Court 


has to record such admissions and denials.- 


‘As per Rule 2, the Court at: the first hearing 
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of, the. suit,. with a view to. elucidating- the 


. Matters in controversy in. the ‘suit, is. required 


to examine orally.. such of the, ‘parties: in the 
suit appearing in person--or -present in Court 


-as it, deems fit and. may orally examine any 
. person able to answer any material -question 


relating to the suit by whom: any party ap- 
pearing in.person or present in Court Or ‘his 


pleader is accompanied. . The power ‘to’ éx- 


amine orally a party or his pleader is' also 
vested in the Court at any subsequent hearing 
of the suit under sub-clause (2) of Rule 2. 
Rule 3:-makes it mandatory: for the Court 
to reduce to writing the substance of the ex- 
amination carried out -by it and the same 
shall form part of the record. We now come 
to Rule 4 which is more material for the 
purpose of the present case. Under the said 
rule, where the pleader of any party who ap- 
pears by a pleader or any such person ace 
companying a Pleader, refuses or is unable 
to answer: any material’ question relating to 
the suit which the Court is of opinion’ that 
the party whom he represents ought to 
answer, and is likely to be able to answer if 
interrogated in person, the Court may ‘post- 
pone the hearing of the suit to a future day 
and direct that such party shall appear in 
person on such day. Under sub-clause (2) 
of Rule 4, if such party fails without lawful 
excuse. to appear in person on the day “so 
appointed, the Court may pronounce judg- 
ment against him, or make such order in re- 
lation to the suit as it thinks fit. Evidently 
and as expressly mentioned by the trial 
Court, it has exercised power under sub- 
clause (2) of Rule 4 in striking off the de- 
fence of the petitioner on the ground that 


its proprietor had failed to appear in person - 


as directed by the Court. The question 
arises as to whether the Court was legally 
justified in taking this drastic action iii a 
suit involving a large sum of money to the 
tune of over Rupees two laks. 


4. The learned counsel for the pelitioner | 


has contended that the trial Court could re- 
sort to the provisions of Rule 4 (2) of the 
Code only after it had complied with the 
provisions of Rule 4 (1) by calling upon the 
pleader of the petitioner to answer material 
questions relating to the suit, which the trial 
Court did not do at any stage. The conten- 
tion has force. The record of the trial 
Court was requisitioned at the request of 
the counsel for the respondent to enable him 
to point out the order under which the plea- 
der of the petitioner may have been called 
upon to answer the questions required to be 
put by the Court pertaining to the suit. No 
such order” is however, forthcoming on` the 
record.’ On the other Hand, when ‘a specific 
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application was filed by the petitioner to ex- 
empt personal ‘appearance of the proprietor 
in Court and- to permit his pleader who was 
fully conversant with the facts of the case, 
to be examined, - the ‘trial’ ‘Court dismissed the 
said application by merely observing that the 
pleader of the petitioner would not be in 
such a position as to answer the question 
with regard to the signatures of Mr. K. C. 
Makharia, Proprietor of the. petitioner-firm, 
on the disputed documents. The learned trial 
Court further observed that “In my opinion 
it is K. C. Makharia who will be able to 
admit or deny his signatures on the said 
documents and it is his admission or denial 
that will have some legal value.” This is an 
erroneous approach to the whole matter. The 
admission or denial of documents is generally 
done by the counsel for the parties and it is 
only when the counsel is unable to do so 
that the necessity arises for summoning the 
party himself in person. In support of his 
argument, the learned counsel for the peti- 
tioner has placed reliance upon . Vishnu 
Kumar v. State Bank of Bikaner and. Jaipur, 
AIR 1976 Raj 195, ‘which is an authority 
dealing directly with the point under discus- 
sion. It was held. in the said authority that 
where the Court passed an order under O. X, 
R. 4 directing the defendant to appear in 
person without examining the defendant’s 
duly authorised and instructed.counsel, the 
order is clearly in contravention . of O. X, 
R. 2 and is an illegal exercise of jurisdiction. 
No authority to the contrary has been cited 
on behalf of the respondent. 

5. The learned counsel for the respondent 
has also submitted that the order rejecting the 
prayer of the petitioner for exemption from 
personal appearance of its Proprietor was not 
impugned and hence it had become. final. 
The argument is again untenable as by 
mere rejection of the prayer, the petitioner 
was not affected as the case had- been ad- 
journed. It was only when the trial Court 
took the drastic step of striking off the de- 
ence of the petitioner that they felt the 
necessity of impugning the order passed by 


the Court and this, the pesHoner was well . 


within his right to do. 

6. A faint attempt has also bees made on 
behalf of the respondent, to raise an objec- 
tion that the present revision petition was not 
competent against the impugned order passed 
by the trial Court on April 28, 1980, but the 
authority referred to above, i.e. AIR 1976 
Raj 195 is also a complete answer to this 
objection too. 

7. In the result, the tevision. petition suc- 
ceeds ‘and the impugned order passed by. the 
trial Court on April 28, 1980, is -set , aside. 


-Ram Dass v. 
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: The trial Court,’ if it ‘is desirous ‘of examining ` 


the petitioner with a view to elucidating 
some matters in controversy in the suit, shall 
in the first instance call upon ‘the duly auth- 
orised pleader of the petitioner to appear and 
answer any material questions relating to the 
suit. It is. only if the Court finds that the 
pleader refuses or is unable to answer such 
questions, that it may~call the Proprietor of 
the petitioner-firm in person. The trial Court 
shall now proceed with the case in accent: 
ance with law. 


8. The_parties, through their counsel have 
been directed to appear before the trial Court 
for further proceedings on May 18, 1981. 


9. There shall be no order as to costs of >- 


this revision petition. 
Petition ‘allowed. 
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S. P. GOYAL, J. | 

Ram Dass, Petitioner v. “Smt. 
Kaur and another, Respondents. 


Civil Revn. No. 1463 of 1978, Dj- 7-4 
1981.* 


Civil P. C. (5 of 1908), O. 23, R. 1 (3) and 
S. 141 — East Punjab Urban Rent Restriction 
Act (3 of 1949), Ss. 16 and 17 — Proceedings 
under the Act — Order 23, Rule 1 (3), Civil 
P. C. is not applicable. 

The provisions of Order 23, Rule 1 (3) are 
not applicable to proceedings under the East 
Punjab Urban Rent Restriction Act, . 1949. 
Case law discussed. (1978) 80 Pun LR 388 
and (1980) 1 Rent CR 327 (Punj), Distin- 
guished. .(Para 10) 

The Civil Procedure Code as such does not 
govern the proceedings under the Act except 
to the limited extent provided for under. Sec- 
tions 16 and 17 thereof. Even by applying 
those provisions most liberally one cannot 
bring in either expressly or by necessary im- 
plication the rest of the provisions of the 
Civil Procedure Code. In particular it would 
be evident that the specific and detailed pro- 
visions of Order 23, Rule 1 of the Civil Pro- 
cedure Code would not, therefore, be ap- 
plicable proprio vigore to the rent jurisdic- 
tion. The Controllers -and the Appellate 
Authorities being persona designata are 
entitled to devise their own procedure within 
the confines prescribed oy the Act itself. 

(Para 5) 


* Case referred by I Harbans Lal, J. on 144- 
` 1980. 


EY/GY/C564/8 1 [CWM ; 


Sukhdev 


\ 
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Section 141 makes the procedure applicable 
to proceedings in any Cowrt of civil jurisdic- 
- tion. The Rent Controllers are not Conrts 
stricto sensu, but are persona designata. Con- 
sequently Section 141 of the Code of Civil 
Procedure cannot be invoked in this context. 

(Para 8) 
Cases | Referred: ae cnvloerm Paras 
AIR 1980 Punj & Har 188 A . 
(1980) 1 Rent LR 327 (Punj) 
(1979) 2 Rent LR 404 (Punj) 
(1979) 2 Rent LR 455 (Punj) 
(1978) 80 Pun LR 388 
1969 Rent CR 938 (Punj} . 
1968 Pun LR,(D) 174 
ILR (1962) 1 Punj 310 - 
AIR 1950 East Punjab 181 -(FB) . 
- Amarjit . Markan, for Petitioner; J. R. 
Mittal with Pawan Bansal, for Respondents. 

S. S. SANDHAWALIA, C. J.:— Whether 
Cilanse (3) of Rule 1 of Order 23 of the Code 
of Civil Procedure is stricto sensu applicable 
to the proceedings under the East Punjab 
Urban Rent Restriction Act, 1949, is the 
meaningful question ‘Which has necessitated 
this reference for decision ‘by a Division 
Bench, by the learned single Judge. 

2. The facts are not in dispute and may 
be briefly delineated. -The respondent Smt. 
Sukhdev Kaur and others had instituted a 
petition against the petitioner ‘Ram Dass, in 

the Court: of the Rent Controller, Sangrur, 
way back on August 16, 1974. After -a pro- 
tracted trial over more than three years, the 
Controller, by a considered judgment dismis- 
sed the petition with.costs on November 26, 
1977. Agerieved thereby the respondent pre- 
ferred an appeal which came up for decision 
an merits before the Appellate Authority, 
Sangrmur, an. May. 25; 1978. Qn ‘that. very 
day, the respondents put in an application 
expressly under Order 23, Rule 1 (3) of the 
‘Civil Procedure Code, seeking that they may 
be permitted to withdraw the ejectment peti- 
tion with liberty to file a fresh-petition on 
the same- canse of action. This prayer was 
strenuously opposed on behalf of the peti- 
tioner but the appellate authority -wifhout 
eyen calling for any reply in writing from 
the petitioner allowed the said prayer of the 
respondents on fhat very day~ by mg ‘below 
quoted short order :— 

“The appellant thas filed an application. to 
withdraw tbe application for ejectment as it 
failed due to formal defects. Notice- has 
been given to the counsel for the other party. 
He objects to the withdrawal. I have perused 
the file and find that the application under 
Section 13 of. the East Punjab Urban Rent 
Restriction Act, suffers on ncconnt of formal 
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defects. The same is, therefore, dismissed as 
withdrawn. “The applicant is at liberty to 
file a fresh application on the same cause of 


action. The appeal stands disposed of ac 
cordingly. . eal are left to bear their own 
costs.” 


The present revision petition was then pre- 
ferred primarily on the ground that O. 23, 
R. 1 of the Civil Procedure Code was ‘not 
applicable within the rent ‘jurisdiction. When 
the matter came up. before the learned single 
Judge he noticed a conflict of precedent on 
this issue and has referred the matter to a 
larger Bench for its determination. . 


3. Now to appreciate the aforesaid legal 
question what calls for pointed attention at 
the out-set is. the very ‘nature .of the ‘tribunal 
exercising jurisdiction under the East Punjab 
Urban Rent Restriction. Act, 1949 (hereinafter 
called ‘the Act’), Section 2 (b) of the Act 
defining the word ‘Controller’ is in the fol 
lowing terms :— 

“. ‘Controller theans any person ihe is 
appointed by the State Government to per- 
ferm the function i a Controller under this 
Act.” . 


It would be P from the above that a 
wide ranging power is given to the State 
Government to appoint any person as a ‘Con- 
troller’ under the Act. Again reference to 
Section 15 (1) (a) empowering the State Gov- 
ernment to appoint’ the Appellate “Authority 
is instructive :— 


“The State Government may, by a general 
or special order, by notification confer on 
such officers and authorities as they think 
fit, the powers of appellate authorities for the 
purposes of this Act, in such area orin such 
classes ` Poe eee 
order.” 


This would again: show ‘the wide amplitude 
of the power. vested in the State Government 
to name the koe Authorities nnd the 


4. I may point out that considerable mis- 
apprehension and confusion sometimes arises 
in this context from the fact that usually the 
powers of the Controller under the Act ‘have 
been conferred on Subordinate Judges and 
the powers of Appellate Authority now are 
also specifically vested by notification in the 
District - Judges. This fortuitous circum- 
stance, ' however, should not lead one to the 
error of assuming that thereby the Control- 
lers or fhe Appellate Authorities became 
Civil Courts as such. They retain their 
essential nature as tribunals or persona de- 
signata under the special statute. It is in- 
strective: to remind oneself that under a 


~ 
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sister statute, namely, Haryana Urban (Con; 
trol of Rent and Eviction) Act, 1973, the 
powers of the Controllers were at: one time 
taken away from the Subordinate Judges and 
vested in the: Sub-Divisional Officers. and 


_ similarly the Deputy Commissioners of the 


districts were made the Appellate Authorities 
by a notification. By Section 15, Clause (6) 
of the Haryana Urban (Control of Rent and 
Eviction) Act, 1973, the, Financial Commis- 
sioner was designated by the statute itself as 
the revisional authority to the exclusion of 
the High Court. Though there is recently a 
reversion to the old practice, the above cir- 
cumstances rightly highlight the fact that it 
would be misleading to assume that the 
Controllers or the Appellate Authorities are 
necessarily Civil Courts. 


5. I deem it unnecessary to labour the 
point because within this jurisdiction, it has 
been settled law that the Controllers and the 
Appellate Authority under the Act are not 
even Courts and are indeed persona desig- 
nata, Way back it was authoritatively held 
by the Full Bench in Pitman’s Shorthand 
Academy v. B. Lila Ram and Sons, AIR 1950 
East Punj 181, as follows (at p. 188) :— 


“a... «. With great respect, therefore, I 
must differ from the pronouncement of the 
Division Bench of the ‘Lahore High Count 
and it is clear to me that the intention of 
the Legislature was to appoint persona de- 
signata to perform specific duties and it was 
further the intention that these persons would 
not be governed by the ordinary rules of pro- 
cedure, nor would their decisions be subject. 
to appeal or revision in a Court of Jaw, and: 
I must, therefore, hold that the Rent Con- 
troller and “Appellate Authority” are . not 
Courts of law subordinate to the High Court 
within the meaning of. SpcHon 115, Civil 
P. C.” 


Apart from the aforesaid aone 
enunciation, reference is also’ called’ for fo 
the provisions of Sections 16 and 17 of the 
Act, which are in the following terms : — 


“16. Power to summon and enforces, at- 
tendance of witnesses.— For the purposes of 
this Act, an appellate authority or a Con- 
troller appointed under the Act shall have 
the same powers of summoning: and enforc- 
ing the attendance of . witnesses. and compel- 
ling the production of evidence as are vest- 
ed in a Court under the Code of Civil Pro- 
cedure, 1908”. l 


“17. Execution of Order. — Re order: 
made under Section 10, os £3, and every 


order passed on appeal under. Section 15 shall 
be executed by a Civil Coust having jusisdie- 
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tion in. the-area. as: if it. were a decree of that 
Court.” . 

H would: be: thus manifest on principle as g aise 
from the relevant statutory provisions that 
the Civil’ Procedure Code: as such doés not 
govern fhe proceedings: under the Act ex- 
cept to the limited extent provided’ for under 


Ss. 16 and 17 thereof. Even by applying these| - 


provisions. most liberally one cannot, bring in 
either expressly. or, by necessary implication 
the rest of. the provisions of the. Civil. Proce- 
dure. Code. In particular it would be evi- 
dent that the specific and detailed provisions 
of Order 23, Rule: 1 of the Civil Procedure 
Code would not, therefore, be applicable 
proprio. vigore ‘to. the rent jurisdiction, The 
Controllers. and. the Appellate Authorities 
being. persona. designata are entitled to devise 


their. own. procedure within the confines prej- 


seribed. by the Act. itself. 


6. The aforesaid view deducible kom 
principle andi statutory provisions is equally 
supported by an overwhelming weight of 
precedent within this Court. By way of 
analogy, the- Division Bench judgment in. 
Raghu Nath Jalota v..Romesh Duggal, AIR 
1980: Puny and Har 188, may first be. refer- 
red. to. Ini essence the point before. the Divi- 
sion Bench therein was — whether the- appel- 
late authority under Section 15: (3). of the 
Act, had the jurisdiction to remand. the whole 
case to the: Rent Controlles either expressly 
or impliedly, invoking the provisions of 
Order 41, Rules, 23 and 25. of the Code? It 
was obsenved as, follows (at. p.. 190) :— 


“From the aforementioned history and the 
provisions of the present and the: preceding 
rent legislation, it appears to be self-evident 
that apart from the larger purpose of restriot- 
ing rents and giving special protection to the: 
tenants, the specific intent of the: legislature 
was to: provide-a special and expeditious pro- 


cedure for the disposal of' the matters under’ 


the Act. The jurisdictiom for the determina- 


tion of these matters was designedly and’ 


meaningfully taken away from: the- ordinary 
rm of Civil Courts and’ vested in the Con- 
trollers:; ‘Fhey were. left to devise their own 
procedure free from technicalities and forma- 
lities of the Civil Procedure Code which 
governed: the Civil Courts. Sections t6 and 
WF of. the: Act brought in the Civil Procedure 
Code: oniy. for the: limited. purpose of the 
summoning and. enforcing the attendance of. 
witnesses and the: execution. of. the. orders. 
passed by; the Controller of the: Appellate: 
Authority and by necessary implication ex- 
clude the: strict: application: of its. provisions. 
te the: authorities under. the: Act. Whe under- 


lying purpose: was: to: rid: the, authorities: undes. 
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the Act-from the.‘shackles of. technical pro- 
cedure and to provide a summary and ex- 
peditious -mode of disposal, is further evi- 
dent from the fact that originally only . one 
appeal. was . provided by the -statute to the 
Appellate Authority. and all further appeals 
or revisions were barred Pye Section 15 (4) 
of the Aot, S EAT E 


1: Adverting now to authorities directly 
covering the point, chronologically the first 
judgment: though not very elaborate is that 
in Goverdhan Dass v. Sodhi Dyal Singh, 
1969 Rent CR 938 (Equivalent to 1969 Rent 
CJ 1013). The -facts therein were almost 
identical in so far as an application under 
Order 23, ‘Rule 1 (3) of the Civil Procedure 
Code to’ withdraw: the. proceedings with liberty 
to file ‘a fresh application, was, allowed at 
the appellate stage as in the present case. 
Mahajan, J. as his Lordship then was held 
as follows :— . 


Ove dae cle : ‘tt is now well settled that the 
Rent Control Act is a complete Code and 
the Rent Controller and the Appellate Auth- 
ority cannot go outside its provisions to arm 
themselves with the powers which a Court 
normally has under the Code of Civil Proce- 
dure. The provisions of the Code of Civil 
Procedure are -only applicable to rent con- 
trol proceedings to a very limited extent. 
Suffice it to say that the provisions of O.-23, 
R. 1, Civil Procedure Code have not- been 
made applicable. In fact; it has been held 
that there is no power of remand with the 
Appellaté Authority in the Rent Control pro- 
ceedings (See inter alia the decision in Kri- 
shan Lal Seth v..Pritam Kumari, ILR (1962) 
1 Punj 310). It follows a. fortiori that there 
is no power. with the Appellate Authority to 
permit withdrawal of the application for evic- 
tion. But undoubtedly, a party has the right 
ty withdraw. proceedings which it has filed, 
- that is;-a party can withdraw an appeal. The 
effect of that withdrawal is a matter which 
does not fall for determination in‘ this Court. 
No authority has been cited for the proposi- 
tion that the Appellate Authority can permit 
the withdrawal.ef the application under Sec- 
tion 13 of the East Punjab Urban Rent Re- 
striction Act with liberty ie: file a fresh ap-. 
plication.” : 


The aforesaid view was then followed - by 
R. N. Mittal, J. in Des Raj v. Faquir Chand, 
(1979) 2 Rent LR- 404 (Punj). A` similar 
view was then taken “by Harbans Lal, J. in 
Mrs. Harmohinder -Kaur v. - Hari Singh, 
(1979) 2 Rent LR- 455° (Punj). Apart from 
the other judgments’ of this ‘Court, the learn- 
ed Judge had also: placed reliance on similar 


observations made in the. judgment . of | the 





' Ram Dass v. Sukhdéy Kaar 


A. LR. 


Delhi : High Court. . (Himachal. Bench. at 


Simla) in Lachman Dass Sain Ditta Mal v. - 


Hanuwant . Dass Sud,..1968 Pun LR (DY 174. 


8. In ‘fairness to Mr.-J. R. Mittal, it may 
be mentioned that he had first sought `to 
place reliance on Section 141 of ‘the Code of 
Civil Procedure wae ig’ in ie following 
terms :— 

“Miscellaneous socseeeinigs: — The proce- 
dure provided in -this Code in regard to suits 
shall be followed, as far as it can be made 
applicable in all proceedings in any Court 
of Civil Jurisdiction.” 


From the above it would be plain that the 
contention of the learned counsel is not well 
conceived. ` The aforesaid provision makes 
the procedure applicable to proceedings in 
any Court of civil jurisdiction. As has been 
already indicated above, it is well settled that 
the Rent Controllers are not Court stricto- 
sensu, but are ‘persona designata, as-held by 
a string of judgments in this Court. Con- 
sequently Section 141 of the Code of Civil 
Procedure cannot be invoked in this con- 
text. 


9. The learned tond for the: re- 
spondents had “then placed reliance on 
Madan Lal v. Vir Inder Kumar Kaura, (1978) 
80 Pun LR 388. However, reference to the 
judgment would show, that the question was 
not even remotely raised far from. being 


seriously canvassed before the Bench. Simi- 


larly in Shakuntla Devi v. Ramesh Kumar, 
(1980) 1 Rent LR 327, the point was not-at 
all raised and it appears that only ona 
concession by the. learned counsel for the 
parties that the rent application was allowed 
to be withdrawn. If these judgments are 
to be considered as a warrant for the -pro 
position that O. 23,:R. 1.of the Civil Proce. 
dure Code is applicable to the proceedings 
under the Act, we would respectfully differ 
and would overruled the same on this spect: 
fic point for the detailed reasons indicated 
earlier. 

10. To conclude, the answer to the ques 
tion posted at the out-set, is rendered in the 
fiegative and it is held that the provisions of 
Order 23, Rule 1 (3) of the Code of Civil 
Procedure -are-not applicable to proceedings 
under the East Punjab Vrban Rent Restric- 


tion Act, 1949, 


11. Howevėr, it is necessary to point ouf 
that we are in’ no way deviating from the 


‘settled’ view that the Controller and the Ap- 


pellate „Authority under the Act are entitled 
to devise..their -own procedure in the area 
which is. not specifically covered by any sta- 
tutory provisions. As to what is the scope 
or the limitations on the exercise. of theis 


a> 
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powers in: the context of allowing or refus- 
ing the: withdrawal of an- eviction applica- 
tion in -a. specific. case, independently of the 
provisions of. O.. 23, R. .1 of -the Civil 


Procedure Code, is a.matter-we are not call- 


ed upon.to. answer for the present.. Equally. 


“we-.are disinclined to ‘pronounce on the legal 


P 


consequence that may’ well ensue from the 
withdrawal of an ejectment application, if 
allowed. These are matters on’ which we 
have not had the benefit of the arguments of 
the learned counsel for the parties .as they 
do not arise in this reference. These can 
be best decided in .an appropriate case 
where they directly fall for determination. 


12. In the light of .the~- foregoing 
discussion and finding, it would follow that 
the order under revision of the Appellate 
Authority allowing the withdrawal of the 
application . specifically under O. 23, R.-1 (3) 
of the Civil Procedure Code, has necessarily 
to be, and is hereby set aside. However, it 
s axiomatic that the- mere label of the pro- 
visions mentioned in the application made 
by the respondents is in no way conclusive. 
If any other relief within the ambit of the 
procedure which can be lawfully devised by 
the rent authorities’: can be made available 
to the respondent, he cannot be. denied the 
same outright. The Appellate Authority is, 
therefore, directed to decide afresh the ap- 
plication of the respondents dehors the pro- 
vision of O. 23, R. 1 (3). of the Civil Proce- 
dure Code. There ware be no order as to 
costs. _ 
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, Sudershan Kumar Khurana, Petitioner - v. 

Smt. Deepak, Respondent. 


Civil Revn. No. 2947 of 1980, D/- 
1981.* 


(A). Hindu Marriage ‘Act (25 of 1955), 
Ss. 24, 26, 9, 10, 12 and 13 — ‘Jurisdiction 
to grant maintenance pendente lite and liti- 
gation expenses Merely by decision of 
main petition under S. 9, 10, 12 or 13, 
jurisdiction of Court is not taken away to 


2-3- 


_ decide application under Ss. 24 and -26. 


AIR 1977 Delhi 176 (Pt. A), Dissented from. 


*#Against order of Smt. Bakshish. . "Kaur, 
Sub J., 1st Class, ' Amritsar, Pi aisha 


DY/EY/B912/81/VSS. . 
-- -1981 P. & H./20 .. 
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Sections: 24 and 26 were enacted to pro- 
vide -mairtenance to wife and child pendente 
lite. Generally the petitions under these 
sections are decided first and should as a 
matter. of fact be decided before conclusion 
of main petition. -A reading: of Ss. 24 and 


26 does not show that if the main’ petition 


under S$. 9, 10, 12 or 13 is disposed of. the 
jurisdiction of the Court to award mainten- 
ance pendente lite by an order to be passed 
thereafter is taken away. AIR 1977 - Delhi 
176 (Pt. A), Dissented from. 

(Paras 3, 4, 5) 


(B) Hindu Marriage Act (25 of 1955), 
Ss. 24 and 26 — Wife’s main petition allow- 
ed on concession made. by husband and her 
application under. S. 24 decided afterwards 
— Maintenance pendente lite for herself 
and her child can be granted from date of 
filing petition under S. 24 till its conclusion. 
ILR (1973) 1 Punj 464, Rel. on. 

(Paras 2, 6, 8) 

(C) Hindu Marriage Act (25 of 1955), 
S. 24 — Litigation expenses — Wife’s main 
petition continued for 11/2 years and her 
petition under S. 24 was hotly contested 
and continued for 2 years and 9 months — 
In view of prolonged trial and the status of 
parties, Rs. 2,600/- towards litigation ex- 
penses, held, reasonable Costs awarded 
to wife on main petition, held, included in 


—— 


that amount. (Paras 9, 18) 
Cases Referred: Chronological Paras 
AIR 1979 Punj & Har 211: 1979 Hindu LR 

464 4 
AIR 1977 Delhi 176 3, 4 
AIR 1973 Punj & Har 48 3,4 


ILR (1973) 1 Puny 404 7 


A. P. S. Ahluwalia, for Petitioner: Ashok 
Bhan, for Re Panoni 





10th Dec., “1974, and a gies child? v was 
born on 13th Sep., 1975. Thereafter differ. - 
ences arose between them. On 28th Jan, 
1978, the wife filed a petition under Sec. 9 
of the Hindu Marriage Act (hereinafter 
called the Act), for restitution of conjugal 
rights and on 31st Jan., 1978, she filed an 
application under Section 24 of the Act for 
grant of litigation expenses and maintenance 
pendente lite for herself and the child. 
Notice of both the applications was served 
on the husband on 21st March, 1978, for 
28th April, 1978. Before deciding the peti- 
tion under Sec. 9, the Court called upon tha 
parties to lead evidence on the application 
under Section 24. The, wife concluded her 


- evidence on that application on 25th Marca; 


E: 
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1979. A reàding of the impugned order 
shows that the wife had to put in great 
efforts in ‘bringing on record documentary 
evidence to prove. the income of the husband, 
On Esth Sep., 1979, the husband filed a 


written statement in the main case and on 


20th Sep:, 1979, he made a statement that 
the petition of the wife for restitution of 
conjugal rights may be allowed.. When. the 
husband made this. concession before the 
Court below, the wife represented that the 
proceedings under S. 9 of the Act could 
not be concluded because the petition under 
Section. 24 was yet at the stage of evidence 
to be produced by the husband, The Court 
below, by detailed order dated. 20th Sep., 
1979, came to the conchision that even. if 
proceedings under S. 9 are concluded, the. 
petition under Sec. 24 of the Act could be 
continued and, therefore, allowed the peti 
tion under Section 9 of the Act and granted. 
her a decree for restitution of conjugal 
rights. In spite of the decision of the main 
petition under S. 9, the proceedings under 
Section 24 of the Act continued and tho 
husband concluded: his evidence on 4th 
April,. 1980. By order dated 14th October, 
1980, the Court below allowed to the wife 
and the child a total sum of Rs. 700/- per 
mensem as maintenance pendente lite and 
Rs. 2,000/- as litigation expenses. The 
Court below relied on. a decision of Shri 
S. Č. Jain, Additional District Judge, Delhi, 
between the parties, wherein for the wife 
and the child maintenance at the rate. of 
Rs. 700/- per mensem was allowed, besides 
relying on other evidence brought on the 
record. Against the aforesaid. order the 
husband has come to this Court im revision. 

2. Notice of motion was issuedi to the 
wife and after hearing the counsel. for the 
parties, I am of the view that the award. of 
maintenance at the rate of Rs 700/- pen 
mensem granted. to the wife and. the child 
by the Court below under S. 24, read with 
Section 26 of the Act, is well-based. It is 
admitted on behalf of the husband that in 
1978, Sbri S. C. Jain, Additional’ District 
Judge, Delhi, in the dispute between tho 
parties, awarded maintenance: pendente lite 
to the. wife and the child' at the. rate of 
Rs. 700)- per mensem and. the husband filed 
a revision in. the Delhi High. Court’ which 
was ultimately withdrawn by him. The 
husband. is a Chartered) Accountant and he 
passed in 1973. For some: time he served 
in a private company but Fater on gave up 
service and started his. private practice: as a 
Chartered Accountant, When the decision 
was given by Shri S C Jain, Additional Dis 
trict Judge, Delhi, even at that time the 
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dence has been brought on the record, it is} 


A.L R, 


husband was doing private _ practice. 
a Chartered: Accountant. -Although his int. 
come-tax returns: show a very nominal in}. 
come from the profession of Chartered Ac- 
countant but from a large number of deal 
Ings, in respect of which documentary evi- 











clearly established that the petitioner is very} 
well to do-and his income is sufficient enough 
out of which Rs. . 


Accordingly, the decision of the Court be- 
low im this regard is upheld. Moreover, it 
ts not shown that since the decision of t 
Delhi Court, the income of the husband h 
gone down. 


3. The point which was more seriously 
argued! before me by Shri Ahluwalia on be- 
half of the husband was that since the main 
petition under S. 9 of the Act was disposed ` 
of on. 20th Sep., 1979, the Court below wag 
devoid of jurisdiction. thereafter to - proceed 
with. ‘the application for grant of mainten- 
ance pendente lite because S. 24 of the Act 
relates to grant of maintenance only during 
the pendency of litigation. The learned 
counsel placed. reliance on two single Bench 
decisions in: Smt. Chitra Lekha v. Ranjit Rai, 
AIR 1977 Delhi 176 and Nirmla Devi v. Ram 
Dass, AIR 1973: Punj and Har 48. There 
can be no quarrel with the proposition that 
Ss. 24 and 26 of the Act were enacted to 
provide maintenanee to the wife and the 
child pendente Hte but a reading of the twa 
sections does not show that if the mai 
petition is disposed of the jurisdiction of the 
Court to award maintenance pendente, Hite 
by an. order to be passed thereafter is taken! y. 
away. 


4 Prior to -the amendment of 1976 
brought about in the Act, an order under 
Section 24 of the Act was appealable. In a 
given case, if the husband or the wife 
was aggrieved by the grant of interim main- 
tenance: and took the matter im appeal and 
tf during the pendency of that appeal the 
main proceedings were decided by the trial 
Court, then, according to. the argument on 
behalf of the husband’ in this case, the ap 


peal would become: infructuous. because the 


appellate: Court will have no jurisdiction fo 
deal with the matter of enhancement or re 
duction of the interim maintenance awarded 


by the: Court below on the.conclusion of the ., 


main. petition. After amendment, against 
an order passed under S. 24 of the. Act a 
revision lies to. this. Court. . Ff a revision ig 
filed! in" this Court and’ before its decision 
the main petition is decided by the Count 
below, according to. the: learned couasel, the 


we 
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' revision would become: either . incompetent 
or infructuous.: This can never be ‘the im- 
tention of the Legislature. This view -of 
mine finds support from a decision of D. S. 
Tewatia, J., in Amrik Singh v. Smt. Narin- 
der Kaur, 1979 Hindn LR 464:(AIR 1979 
Punj & Har 211). 
distinguished the case of Suri, J., in Nirmla 
Devi’s case (supra). I do not find myself 
in agreement with the view taken by B. C. 
Misra, J., in Smt. Chitra Lekha’s case (supra) 
d dissent from the same. 


5. There is one more additional reason 
lin this case. When. the husband conceded 
that the wife may be granted a decree for 
restitution of conjugal rights, the wife op- 
posed the passing of the final judgment in 
that regard and took a clear stand that the 
decision of Section 9 petition be postponed 
till the decision of proceedings for the grant 
of maintenance pendente lite and litigation 
expenses. However, it appears that the hus- 
band took a stand to the contrary and the 
Court below in order dated 20th Sep., 1979, 
specifically observed that in spite of the 
grant of decree for restitution of conjugal 
rights, the petition for grant of maintenance 
pendente lite could continue. The husband 
junder the circumstances cannot be allowed 
to approbate and reprobate. Moreover, if 
the husband was aggrieved from the deci- 
sion of the Court below dated 20th 
Sep., 1979, be should have challenged the 
same by filing an appeal or revision and in- 
stead produced his evidence thereafter in 
proceedings for grant of maintenance pen- 
dente lite and litigation expenses and raked 
the matter at the time of arguments. Ac 
cordingly, in view of the aforesaid facts, 
the husband cannot be allowed to urge that 
the proceedings for grant of maintenance 
pendente lite and litigation expenses could 
not proceed after the decision of the main 
case. Accordingly, I hold that merely by 
the decision of the petition under S. 9, 10, 
12 or 13 of the Act, the jurisdiction of the 
Court is not taken away to decide the appli- 

tion under Ss. 24 and 26- of the Act. 


_ 6 The next question which arises for 
consideration is whether the order granting 
maintenance pendente lite would operate til 
the decision of the main petition under Sec- 
tion 9 of the Act, that is, till 20th Sep., 
1979, or till the final conclusion of the pro- 
ceedings under Ss, 24 and 26 of the Act be 
_tween the parties. Counsel for the husband 
strenuously contended that the scope of Sec- 
tions 24. and 26 is to award maintenance dur- 
ng the pendency. of. the main, litigation. 
tas already observed, there can be no quarrel 
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petitions under Ss. 24 and 26 of the Act are 
decided ‘first and should as a matter of fact 


“be decided before the’ conclusion of the 


main petition. The decided cases reveal 
that an order of maintenance pendente lite 


is always passed first. Not only that, if the 


husband is a respondent in the main petition 
and an order for maintenance pendente lite 
is passed and if he does not comply with 
the order, his defence is stuck off. In 
cases where the husband is the appli- 
cant in fhe main petition and he fails to 
comply with the order, then the Courts re- 
fuse to proceed with the main petition till 
maintenance pendente lite and. litigation ex- 
penses are paid to the wife. This clearly 
shows that the proceedings for maintenance 
pendente lite have to be concluded before 
the main petition is decided. However, the 
husband can snap the main proceedings 
while the application for fixation of main- 
tenance pendente lite and litigation expenses 
is still pending, either by absenting from 
the proceedings in case he is thé applicant 
in the main case and by getting the same 
dismissed in default or where the main peti- 
tion is filed by the wife, by making a state 
ment confessing judgment in favour of the 
wife. In the first case, when the husband 
absents in the petition, where he is the ap- 
plicant, the Court will have‘no option but to 
dismiss the petition in default but that would 
not mean that he can take away the right of 
the wife and the child given under Ss. 24 
and 26 of the Act to continue with those 
applications and to have the amount deter- 
mined. Similarly, if the husband is respon- 





dent in the main -petition and he confesses). 


judgment in favour of the wife, then two 
courses can be open to the Courts. One 
would be to dispose of the main petition on 
fhe consent of the husband and grant the 
decree to the wife but to continue to pro- 
ceed with.the petition under Ss. 24 and 26 
of the Act for fixing maintenance pendente 
lite. The other would be if the Court 
comes to the conclusion that the petition 
under Ss. 24 and 26 of the Act cannot con. 
tinue if the main petition stands disposed of, 
then to.keep the main petition"in abeyance 
and first to .decide the petition under 
Ss. 24 and 26 of the Act for granting main- 
tenance pendente lite and litigation expenses 
and thereafter to decide the main petition 
on the concession of ihe husband. [If the 
second course is open to the Courts to fol- 


dow, it wonld clearly’ mean that the liability 


of the husband to pay maintenance pendente 
lite would continue so Jong .as- the ` petition 


under Se. 24 and 26 of the Act is’ nending 
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To my mind, following the first: course ` is 
neither illegal nor against any - provision of 
the statute and if that course is followed by 


the Courts then I do not find any justifica- 


tion for: not awarding maintenance pendente 


lite to. the wife even, beyond the conclusion. 


pf the main petition till proceedings under 
Ss. 24- and 26 of the Act are finalised. The 
counsel for the. petitioner had ‘cited some 
decisions wherein it was. held that the Court 
has no jurisdiction to’ proceed with the peti- 
tion under Ss. 24 and 26 of the Act after 
the main petition is decided. A reading of 
the facts. of all those cases shows that either 
the husband absented in the main petition 
or confessed judgment in favour of the 
wife, in each case, and that is how the main 
petitions stood disposed of while the pro- 
ceedings under S.-24 were pending. I will 
not countenance: that the procedure of law 
or the course of justice can be moulded at 
the sweet will of the husband in his favour 
and to the detriment of the wife. 


7: The aforesaid view finds full support 
from the decision of D. S. Tewatia, J., in 
Execution First Appeal No. 119 of 1970 
(C. M. No. 2762-C-70), Durga Dass v. Tara 
Rani dated 17th November, 1970.*% The 
facts of that case were that an order of 
divorce had earlier been passed between the 
parties and the wife was granted Rs. 50/- per 
mensem as permanent alimony under S. 25 
of the Act. The husband did not pay the 
permanent alimony and the wife took out 
execution and the Executing Court orderéd 
execution against some of the amounts due 
to the husband as he was in service and 
held that some amounts due to the husband 
from service were not amenable to the juris- 
diction of the Executing Court. The wife 
filed Execution First Appeal No. 109 of 1970 


to claim execution ‘against the items of ser- 


vice dues which were held not amenable to 
execution and the: husband filed Execution 
First Appeal No. 119 of -1970 regarding the 
portion which was held to be amenable to 
execution. In the husband’s appeal, the wife 
filed an application under S. 24 of the Act 
claiming maintenance and litigation expenses 
during the pendency of the appeal in this 
Court. That application was opposed by the 
husband on the ground that S. 24 is appli- 
cable only to proceedings of divorce etc. 
under the Act and not to execution proceed- 
ings or appeals therefrom. This contention 
was rejected by this Court with the, follow- 
ing observations :— 

“Therefore, I am clearly of the: 
that the expression ‘proceedings under 


*Reported in ILR (1973) 1 Punj 404. 


opinion 
this 


“ Sudershan Kumar v. Deepak- ` bat 


‘include the costs 


sary by Shri Durga. Dass by not complying . 
with the order’ of maintenance passed under 


towards maintenance. with effect. - „from 
date oF the application:” ' 


+ 
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‘Act’ ‘shall cover’ the. execution’ proceedings 
as well; ‘recourse to which’ was ‘made neces- ` 


* 


Section 25 of the Act. Therefore, 1 order., 
Shri Durga Dass to pay Rs. .200/- to the 
applicant and Rs. 50/- per month to. her 

the | 


8. For the reasons recorded TE it js] 


held that the respondent would ‘be -entitledi-: 
to maintenance pendente ~ lite for- 


her-} 


self and her child from the date of filing off" - 


the petition under S. 24 of the Act till its 
conclusion, that is, 14th Oct., 1980. 


$. As -regards litigation -expenses the 


counsel for the husband has urged that the ~ 


award of Rs. 2,000/- is much too excessive- 
Sec- - 


especially when the proceedings. under 
tion 9 of the Act were concluded on the 
basis of the concession made by the husband. 
I find that the main petition and the appli- 


cation for grant of interim maintenance were| - 
1979, and while the- main peti-} 
tion continued for a year and a half, the}: 


filed in Jan., 


application for grant of maintenance pen- 


dente lite continued for two years and nine. 
months and there was great contest and thel. 


wife had to bring lot of documentary evi- 
dence on the record apart from 


witnesses. Therefore, for such a 


award of Rs. 2,000/- as litigation expenses, 

parties,| 
so as tol . 
call for interference in revisional jurisdictionl . 


Pa 


keeping in view the status of the 
cannot be said to be exaggerated 


of tbis Court. 


10. 
ing of the main petition under S. 9 
Act, the trial Court had awarded costs of 
Rs. 250/- to the wife against the husband 













ES 


` 


It was then urged that while dispos- l 
of the . 


and in this manner the husband will have... 


to pay total expenses of Rs. to the 
wife. 


the wife is entitled to 


2;250/- 


total 
litiga- 


Since the Court below has found that} | 
expenses ofj. 
-Rs. 2,000/-, it is made clear that the 


tion expenses of Rs. 2,000/- awarded by ihe} - 


Court below by the impugned order would 
of Rs. 250/- 
against the husband in 
under S. 9 of the Act. 


11. For the reasons recorded above, this. 


revision fails and is. dismissed in limine wiih 
no order as to costs. ar 
' . Revision «dismissed. 
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the main petition|— 
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- AIR. 1981. PUNJAB. & HARYANA. 309. - 
-$.° S. SANDHAWALIA; C. J: AND. 
D. S.. TEWATIA, J. 


” Meja Singh, Petitioner V. Karam ‘Singh, 
Réspondent. M 


Civil Revn, No. 1212 of 1976, D/- 
1981.¥ 


(A) East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 133 (2) (Ð, Proviso — 
Ex parte eviction order set aside — Date of 
pronouncement of order setting aside ex parte 
order is date of first hearing. of eviction ap- 
plication within Proviso. 


In a case where on an PE bai the 
landlord for ‘eviction of the tenant ‘on the 
ground of default in payment of rent, an 
ex parte order for eviction is passed and 
later on at the instance of the tenant the 
ex parte order is set aside, the date on 
which the order setting aside the ex parte 
order is pronounced would be the date of 
first hearing of the application for eviction 
within $. 13 (2) (i), Proviso on which if the 
tenant were to tender the arrears of rent 
along with interest and costs he could save 
his eviction. AIR 1977 Punj & Har 262 
(FB} and AIR 1980 SC 138 and (1980) 2 


28-1- 


Ren CR 125 (Punj & Har) and Case Law, 


ne On; 1980 Cur LJ (Civil) poe (SC), Dist. 


(Para 6) 
Œ East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 13 (2). (i), Proviso — 


Application for eviction for default in pay- 
ment of rent On date of first hearing 
tenant moving application for depositing Ar- 
rears of rent — Amount actually deposited 
-ön third day — Amount if validly tendered 
within Proviso. 

Where on the date of first hearing of the 
application for eviction of the tenant for 
default in payment of rent the tenant moved 
an application for depositing the arrears of 
rent, interest and costs but the actual depo- 
sit could not be made earlier than on the 
third day on account of procedural forma- 


fities the tenant must be taken to have ten’ 
dered the amount on first day of hearing in © 


terms of the Proviso. (Paras 3, 8) 

(C) East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 13 (3) (a) Gii) — Expres- 
gion “unfit for human habitation” in Secs 
tion 13 (3) (a) (ii) — Meaning indicated — 
Building with roof rented out for tethering 


*Against order of Gian Inder Singh, Addl. 
Dist. J. as Appellate Authority. under the 
East Punjab Urban Rent Restriction Act, 
Amritsar, D/- 28-7-1976. | , 


DY/EY/B754/81/GNB — 


Meja Singh: v.-Karam. Singh. 2 ©. -e |: 


tattle — Roof and walls collapsing . —. - If 
-13 (3) (a) (ii). 


. on ground of its eet become . for : 
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can be got -vacated under S. 
unfit . 
human habitation, 


‘The expression: ‘used in: s. 413 oF (a) (iif) 
is “building or rented land” and not resi 
dential building. 
possession of the tenant becomes unsafe or 
unfit for human habitation the same could 
be got vacated by the landlord and the 


tenant cannot be heard to say that the build- 
‘ing was used merely for tethering cattle or- 


for storing goods, for the expression “human 
habitation” in S. 13 (3) (a) (iii) cannot be 
said to have been used to convey a meaning 


‘that it refers to a building which is used by 


buman beings for actual residence. A build 

ing is inhabited by a human being for the 
moment he is present therein and if a build- 
ing is not safe or fit even for a moment’s 
habitation by a human being then 
building would be considered unsafe or un- 
fit for human habitation. Therefore when 
a building with a roof wag rented out for 
tethering cattle and if the roof falls and 
even the walls collapse and a mere 
site remains in place .of the rented out build- 
ing it can be got vacated under S. 13 (3) (a) 
(iii) on the ground that it -has become unfit 
for. human habitation. - 


Cases Referred: Chronological 


1980 Cur LJ (Civil) 357 (SC) . 
(1980) 2 Ren CR 125 (Punj: & Har) 
(1978) 2 Rent LR 29 (Panj) 
AIR 1977 Punj & Har 262 (FB) 
AIR: 1965 Punj 175:67 Pun LR 45 
(1964) 66 Pun LR .762 

(1961) 63 Pun LR °451 

(1959) 61 Pun LR 561 

(1952) 54 Pun LR (SN) 6 


H. L. Sarin with R. L. Sarin, M. L. Sarin 
and M. M. Singh Bedi, for Petitioner; R. S. 
Bindra, for Respondent. 


Ne 
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hereinafter referred to as the tenant, 
the premises described as ‘Tabela double 
storey with a room and panchhati on. the 
top’, on rent, vide rent note dated 2-C 1959, 
Exhibit A-1 from Narain Dass and . Behari 


took 


Lal, the two real brothers, admittedly, for 
the purpose of tethering cattle. .The peti - 
tioner Meja Singh, hereinafter referred -to 


as the landlord, purchased the said premises, 


vide registered sale deed dated 15-5-1962, ` 
Exhibit ‘A-X. Thereafter, admittedly, ‘the 
the new- 


tenant attorned to Meja eee 
landlord.’ i 


Therefore if a building in 


- 


such a`’ 


vacant -. 


- (Paras 14, 15). 
Paras l 
AIR 1980 SC 138: (1980) 1. Ren CR 254. 6. 
4, 5, 6. 
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' 2. The landlord filed an application . for 
the eviction of the tenant on a5 1260, inter 
alia, on -the ground —-. : 


(1) that the tenant had defaulted. in regu- 
lar payment of rent and was in arrears of 
rent with effect from 1-2-1963 till 30-9-1965. 


(2) that the tenant had committed - such 
acts as were likely to impair materially the 
value and utility of the building, in that he 
removed the bricks from the roof of the 
room on the first floor rendering the whole 
structüre in a precarious condition, and 

(3) that ‘the demised premises were unfit 
and unsafe for human habitation. 

The tenant suffered an ex parte decree and 
was ordered to be evicted, vide order dated 
29-3-1966. The tenant, however, successfully 
_ got the ex parte order of his ejectment set 
aside, vide order dated 20-2-1968. After 
setting aside the ex parte decree, the 
tenant deposited in the treasury the alleged 
arrears of rent along with interest thereon 
and the costs on 22-2-1968. The question 
arose before the Rent Controller as to whe- 
ther the tenant had tendered the arrears of 
rent along with interest and costs on the 
first hearing of the application in terms of 
proviso to Cl. @ of sub-section (2} of Sec- 
tion 13 of the- East Punjab Urban Rent Re- 
striction Act, 1949 (East Punjab Act No. IJ 
of 1949), hereinafter referred to as the Purne 
jab Act, 

_ Following the. five Judges Full Bench’s 
authoritative decision of this Court reported 
in Vinod Kumar v. Harbans Singh Azad, 
AIR 1977 Punj and Har 262, the Rent Con- 


troller found no difficulty in holding thal — 


the first date of hearing in a case where, in 
the first instance, ex parte decree had been 
passed would be the date on which the 
order setting aside the said ex parte decree 
was pronounced. That date being 20-2-1968 
‘in the present case and the arrears of rent 
along with interest and costs having nol 
been tendered on the said date, for, admit- 
tedly, the amount was deposited on 22-2 
{968, the Rent Controller -held that the 
tenant was liable to be evicted for the rea- 
son of his having defaulted in payment of 
arrears of rent in due time. The Rent Con- 
troller also found the aforementioned other 
two grounds of ejectment having been estab- 
fished and consequently ordered the evictiop 
of the tenant. 

3. The appellate authority permitted the 
fenant to adduce evidence in regard to the 
‘fender of arrears of rent with interest and 
costs in relation to- the first date of hearing 

the case. The landlord adduced evidence 
in rebuttal- -On the ‘basis of the .. evidence 


Meja Singh v. Karam Singh 


-1968.. The appellate authority . came 


‘not: be deposited earlier . than . 


ALR | 


soadduced,. the appellate authority. came to, 
a positive conclusion that the tenant had, in, 
fact, moved an application - for deposit of 
the requisite amount on 20-2-1968 itself, tha, 
date on which the order setting aside the 
ex parte decree had been pronounced. The 
Rent Controller had signed ‘the challan for 
depositing the amount in treasury on 21-2- 
to 3 
positive finding that the said amount could 
‘22-2-1968 on 


account of procedural formalities and for. | 


no fault of the tenant., The. appellate auth- 


ority on reversing the finding. of the - Rent 


Controller in regard to. the other 
grounds of ejectment alse - set aside the | 
decree of ejectment. 

4. The expression ‘on the first hearing of | 


‘the application’ occurring. in Cl. (i) of sub- 


section (2) of S. 13 of the -Punjab Act, ony, 
which, if the tenant were to tender the al 

leged arrears of rent along with interesi 
thereon and costs, he could save his evic 

tion sought on the ground of. his. being a 
defaulter in payment of rent, has been the 
subject-matter of frequent controversy, bu! 
this Court has been almost consistent in 
taking the view that the first date in the 


case for which the tenant stood duly served . 
would be the date of ‘the first hearing of 


the application’ and in a case where an 
ex parte order had been passed which, later 
on, at the instance of the tenant, hid been 
set, aside, the date on which the order setting 
aside ‘the said’ ex parte order had been pro- 
‘nounced would be the’ date of ‘the firs! 
hearing of the application’.” 
However, their Lordships of the Supreme 


‘Court in Ved Prakash Wadhwa v.  Vish 


Mohan, 1980 Cur LJ (Civil) 357, a deci- 
sion rendered in a case reaching them from 
Allahabad High Court, while interpreting the 
expression ‘the first hearing of the suit’ oc- 
curring in sub-section (4) of S. 20 of the 
U. P. Urban Buildings (Regulation of Let» 
ting, Rent and Eviction) Act, 1972, herein- 
after referred to as the U, P. Act, held that 
‘the first hearing of the suit’ can never be 


earlier than the date fixed for the preli- 


minary examination of the parties and the 
settlement of issues. Thus arose’ certain 
doubts in regard to the correctness of the 
interpretation of the expression ‘the first 
hearing of the application’ that this Court 


_ had adopted and, therefore, when this Tevi» 


sion petition came up for. hearing in the 
first instance before me, I referred the mat- 
ter to a.larger- Bench and that is how this 
case is before us. . 

. §.. Obviously. the decision of shen Lord- 
ships..of the Supreme Court. in. Ved: Prakdsh 


two 


1981 ' 


Wadhwa’s case (supra) has to be ` brought 
into focus at the very outset.. As already. 
observed, that case dealt with the U. P. Act. 
-An application for ejectment of a tenant 
‘under the provisions of the U: P. Act is, 
admittedly, treated as a suit and is tried as 
such in accordance with the provisions of 
the Civil Procedure Code while the latter 
provisions fof the Civil Procedure Code), 
except those that are specially made appli- 
cable by Section 16 of the Punjab Act, are 
not applicable to the trial of an application 
thereunder (under the Punjab Act) and, 
therefore, it is not without significance that 
their Lordships in Ved Prakash Wadhwa’s 
case (supra) took special notice of the fact 
that the expression ‘at the first hearing of 
the suit? also occurred in O. 10, R. 1; O. 14, 
R. 1 (5) and O. 15, R. 1 of the Civil Proce 
-dure Code, when they observed that the 
‘first hearing of the suit’ could never be 
earlier than fhe date fixed for preliminary 
examination of the parties (O. 10, R: 1} and 
the settlement of issues (O. 14, R. 1 (5X 


6. In view of the above, the interpreta- 
tion put by their Lordships on the expres- 
sion ‘at the first hearing of the suit? -occcur- 
ring in sub-section (4) of S. 20 of the U. P. 
Act in Ved Prakash Wadhwa’s case (1980 
Cur LJ (Civil) 357) (SC) (supra) may not 
be justifiably pot on the expression ‘on the 
first hearing of the application’ occurring m 
the proviso to clause (i) of sub-section (2) 
of S. 13 of the Punjab Act. One can also 
not lose sight af the precaution that ther 
Lordships of the Supreme Court had taken 
in their above said judgment against unsettl- 


Aing of setiled interpretation that various 


State High Courts may have put on the ex- 
pression of identical import occurring ‘in 
their respective statutes on the subject, SR 
they expressly observed that — 


“In the matter of State statutes where 
procedure has to be pronounced upon, the 
practice of the Court is the best guide to 
interpretation and the Allahabad High Court 
having pronounced upon the’ question we 
think we ordinarily accept such interpreta- 
tion unless there is something revoltingty 
wrong about the construction .... 

This Court, from way back in 1952 ‘til re- 
cently in 1980 (see in this connection Prag 
Narain v. Brij Lal, (1952) 54 Pun LR (SN) 
"6; Mukh Ram v. Siri Ram, (1959) 61 Pun 
LR 561; Mela Ram v. Kundan Lal, (1961) 
63 Pun LR 451; Giani Hari Singh Jachek 
v. Smt. - Viran Devi, (1964) 66 Pun LR 762; 
Jagat Ram v. Shanti Sarup, (1965) 67 Pun 
LR 45:(AIR 1965 Pun; 175% 
Kumar’s. case, AIR 1977 Punj & Har 262 
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(FB) (supra); Prem Chand v. Murtian Thak- 
ran Shri Krishan Ji Radha Ji, (#978) 2 Rent 
LR 29 (Punj); Sheo Narain v. Sher Singh, 
(1980) 1 Ren CR 254: (AIR 1980 SC 138); 
and M/s. Ram Sarup Ashok ‘Kumar v. Smt. 
Inderjit Kaur, (1980) 2 Ren CR 125 (Pun) 
& Har), has been consistent in taking the; 
view that ‘first hearing of the application’ is 
the date, for which the tenant stands duly 
served and in a case where there has been 
an ex parte decree of ejectment and if that 
decree is set aside, then the date on which 
the order -setting aside the said ex parte 
decree is pronounced would be the date of 
‘the first hearing of the application’. This 
view by no means can be considered even 
startling, much less revoltingly wrong 
and, therefore, the course commended by 
their Lordships of the Supreme Court in 
the above extracted observations of not un- 
settling a settled interpretation of procedural 
law would be the wise course to adopt. 


7. Hence, we concur with the finding of 
both the Courts below that the first date of 
bearing in this case was 20-2-1968, the date 
on which the order setting ‘aside the ex parte 
decree was pronounced. 


8. The next question that now falls for 
consideration is as to whether in terms of 
the proviso to clause (i) of sub-section (2) 
of Sec, 13 of the Punjab Act — which is 
in the following terms — the tender had 
been made by the tenant en that date or not. 

“Provided: that if the tenant on the first 
hearing of the application for ejectment 
after due. service pays or tenders the arrears 
of rent and interest at six per cent per anr- 
num on such arrears together with the cost 
of application assessed by the Controller, 
the tenant shall be deemed to have duly 
paid or tendered the rent within the time 
aforesaid.” 

Here again, without going into the details 
we must Observe that we find ourselves un- 
able to be persuaded to take a view cors 
trary to the one that has been taken by the 
appellate authority. The appellate Cour 
has not faulted on any account in the a 

preciatioù of the evidence im this regar 
and, therefore, we hold that the tenant had 
tendered ‘the arrears of rent, interest thereon 
and the costs in terms of the said proviso. : 

9. However, the concurrence with the 


‘appellate authority ends here, for we find 


that its finding that the tenant had not demo- 
lished the Parchhati and the roof and that 
since mo premises. existed, so it could ‘not 
be said that the premises were unsafe or 
unfit-for human habitation, is ‘not tenable 
either in law or on facts. “The following ex- 


-*-it-had: been-in the possession of the. 
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tract ‘from the. rent- note, Exhibit A-1 . would 
show the nature one dimension ‘ot me gemis: 
‘ ed premises. pe 


“Vide oral deed’ of iene the ex- 
ecutant* have taken in my possession as a 
tenant the entire Agwar, Tawelas and the 
“upper Baithak bearing No. 1486/6, . situate 
in Katra Mit Singh, Khoti Bazar, Amritsar, 
for my personal use, for a period of If 
months, at the monthly rent of Rs. Twenty- 
five (Rs. 25/-) ‘commencing from ‘the Ist’ 
June, 1959, from Seth Narain Dass and 
Seth Behari Lal, sons’ of Seth Sadhu Ram, 
caste Arora, residents of ‘Amritsar, Bazar Nar 
Singh Dass, the owners, Hakan oe Behari 
Cal, owner aforesaid. . pkey A 


In para 3 (iii) of the written een filed 7 


by the tenant.on 27-2-1968, he described 
the condition of the building in the follow- 
ing \erms :— 
uses eeeeee In fact the property is in the 
form of a Towela uncovered, where milch 
animals are tethered and milk sold.” 


If the premises on the date on which these 
were given on rent were covered not only 
- with the roof but also bore a room on its 
‘first Hoor and was thus a double-storey build- 
ing and if on 27-2-1968, in place of a 
double-storey rented premises, there existed 
bare walls without roof, then obviously the 
premises, apart from the fact of its being 
not in the condition in which it had been 
rented out, the same certainly could not be 
sonsidered fit for human habitation. 


10. However, it is first necessary to deal 
with the controversy as to whether it was 
the tenant or the landlord who’ had brought 
about the condition of the premises in 
which one found it on the date on which 
the written statement was filed by the tenant 
as comprising merely of walls. 


141. It was argued on behalf of - the 
tenant that soon after the ex parte order of 
ejectment was ‘passed against the tenant, the 
landlord had taken possession of the pre- 
mises and it is he who must have demolish- 
ed the Parchhati and the roof. However, 
one looks in vain for any such plea in the 
ġritten statement. If this would have been 


so, the tenant in his written statement 
would have clearly mentioned that on the 
date he was dispossessed of the premises, 


the premises had a roof thereon, as also a> 


Parchhati, but on the date he filed his writ- 
ten.statement it was not in the same condi- 
tion in which it was taken from him and 
that the change in the condition of the 
building had come about during the Ladin 
and.» 


‘Meja Singh v. Karam Singh ` 


lord. He had taken no such plea in 


of the starting of the tenancy, 
of the tenant apparently found favour with 
the appellate authority, though not with the 
Rent Controller. Even if for the ‘sake of 


` argument it is accepted: that it was Behari 


Lal who -had removed the Parchhati, but 
then who “had removed the roof? In this 
regard, the evidence of the tenant that it 
might have been removed by the landlord 
when the premises were taken into posses- 
sion by him after the ex parte decree, cannot 
be looked into at all, for no such plea had 
been taken in the written statement. 


12. In view of the above, inescapably 
one must hold that it was at a time when 
the premises were in the possession of 
tenant that the first floor room  Parchhatj 
had been removed and.also the ground floor 
came to be rendered roofless. Even if one 
is to hold that it was through no fault of 
the tenant that the ground floor became 
roofless, for the roof might have collapsed 
on its own due to rains etc., then the ques- 
tion arises, can the roofless ‘ground floor be 
considered fit for human habitation ? | 


13. At this stage, learned counsel for the 
tenant, however, urged that only a building 
tented out for residential purposes could be 
got vacated on the ground of the same be- 
ing unsafe and unfit for human ‘habitation, 
but not a building which was, admittedly, 
rented out- for tethering cattle. 


14. Clause (iti) of sub-section (3) (a) of 
Section 13 of the-Punjab Act described the. 
relevant ground in the following terms: 


“(iti) In the case of any building or 
rented land, if he requires it to carry out 
any building work at the instance of the 
Government or local authority or any Im- 
provement Trust under -some improvement 
or development scheme or if it has become 
unsafe or unfit for human habitation.” 


A perusal of Clause (ili) above would show 
that the expression used therein is ‘building 
or rented land’-and not the residential build- 
ing which expression has been used in 
Clauses (i) and’ (iv) of sub-section (3) (a) of 
Section 13 of the Punjab Act. In Cl. (ii) 
thereof, the expression used is only ‘rented 
land’. Hence, the expression ‘building or 


A. L. R.. 


the . 
` written statement. In his testimony: he had, 
taken up the stand that Behari Lal had demo-. 
lished the Parchhati after about 8/9 months. 
This stand. 


the . 


*). 


rented land’ used in Clause (iii) is not with-|” 


-out signification. A -building in the posses- 


sion of .a tenant, if becomes unsafe or unfit 
for human habitation, then the same could 


_be got vacated by the landlord from the 
. tenant. and: the tenant could not be heard to 


A, 


h 









a building with roof. 
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say that the building was. used either for 
merely tethering cattle or for storing goods, 
for the expression. ‘human habitation’, in our 
opinion, cannot. be said to have been used by. 
the legislature fo ‘convey a meaning that it 
refers to a building which is used by human 
beings for actual ‘residence. In our, opinion, 
a building is inhabited by a human being for 


such a building would „be considered unsafe 
and ‘unfit for human habitation. It is, no 
doubt, true that the building in. question had 
been rented out for the purpose of tethering 
cattle, but cattle do not look after themselves 
— they require a human being to tend to 
them and for that purpose, the building has 


to be frequented by a human being and, 


therefore, a building ‘which had a roof when 
it was rented out, cannot be considered fit 
for human habitation when it stands without 
a roof or where the building completely falls 
and what remains is a mere vacant plot. 


15. What the landlord had rented out was 
“Tf the roof fell or 
even the walls collapsed and what remained 
was a vacant site in place of the rented out 
building, then the ground under Clause (iii) 
of sub-section (3) (a) of Section 13 of the 
Punjab Act for ejectment is made out with 
greater force, for no building existed there 
and a tenant cannot be permitted to make 
use of the vacant site by living thereupon in 
the open or to come round and say that there 
being no building and it being a vacant site 
or plot, it cannot be considered unfit or un- 
safe for human habitation. 


16. For the reasons aforementioned, we 
hold that the. appellate authority erred in 
holding that -because no building existed on 
the plot and, therefore; the vacant. plot or a 
plot bearing simply walls could not .be held 
to be unfit for human habitation. In the re- 
sult, the revision petition is allowed, the 
order and decree of the lower appellate Court 
is.set aside and the tenant is ordered to be 


‘evicted from the premises in dispute. 


' SANDHAWALIA, C. J.:— I agree. 


Petition allowed. 


Ranjit- Ram v. Financial Com mr. 


the moment he is present therein and if a . 
{building is. mot safe or fit even for a 
oment’s habitation of a human being, then 


‘Act, 1973, is entitled to 


*In this case the Judges 
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, Revenue,. Punjab. (FB): 


_ AIR 1981 PUNJAB AND HARYANA. 313 
7 e FULL BENCH: -:- ; 
S. S. SANDHAWALIA, C. J., 
B. S. DHILLON. AND G. C. MITAL, JJ.* 
Ranjit Ram, Petitioner v. The Finan- 
cial Commissioner, .Revenue, Punjab, 
Chandigarh and others, Respondents. 


. Civil. Writ. .No. eine of 1979,- D/- 15-5 
1981 **. 


(A). Punjab Land Reforms Act (10 of 
1973), Sections 4, 5 and 8 — Land de- 
clared surplus prior to. Act — Landlod 
not divested of ownership till enforce- 
ment of Act — Landlord is entitled to 
select permissible area for his family 
and sons. ((i) Punjab Security of Land 


‘Tenures Act (10 of 1953), Section 5; (ii) 


Pepsu Tenancy and Agricultural Lands 
Act (13 of 1955), Sections 3, 5). 1975 Pun- 
LJ 8, Overruled. 


(Per Majority, G, C. Mital, J. contral:— 


A landowner whose land has been 
declared surplus under the Punjab Se- 
curity of Land Tenures Act, 1953, or 
under the Fepsu Tenancy Agricultural 
Lands Act, 1955, who has not heen 
divested of the ownership of the surplus 
area before the Punjab Land Reforms 
select the per- 
missible area for his family and for each 
of his adult sons in view of the provi- 
sions of Section 4 read with Section 5 (1) 
of the Punjab Land Reforms Act. .1975 
Pun LJ 8, Overruled. (Para 37) 


It is no doubt true that under the 
provisions of Section 8, the area which 
has been declared surplus under the 
Punjab Law or the Pepsu Law. can also 
vest in the State Government, but this 
section cannot be interpreted to mear 
that the area of a landowner declared 
surplus, whose case falls within the pur- 
view of Sections 4 and 5 of the Reforms 
Act, can be taken possession of under 
Section 8 of the Reforms Act There may 


nf the Full 
Bench differ in their views on point ‘A’. 
The majority view is taken by Sandha- 
walia C.J, and Dhillon J. and the mino- 
rity view by G. C. Mital, J. The judg- 
ments are printed in the order in which 
they are given in the Certified Copy. (Ed). 


“Decided by Full Bench on‘ order of re- 
ference made -by Gokal Chand Mita 
and ' Bhopinder ‘Singh . Dhillon’ JJ.,. on 
_13- 5-1980. ` 


~ =r p 
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be casés. where the surplus area has 
been declared: under the Punjab Law or 
the Pepsu Law, but such cases do not 
fal] within the purview of Sections 4 and 
5 of the Reforms Act. In those cases, 
the area>so declared surplus’ becomes 
final and the State Government under 
the provisions of Section 8 of the Re- 
forms Act is entitled to take possession 
of the same so as to divest the owner of 
the ownership of the land so declared 
surplus, ‘Thus, the provisions of Sec. 8 
of the Reforms Act would be fully com- 
plied with when. possession in such cases 
is taken by the State. Section 8 of the 
Reforms Act cannot be interpreted in 
seclusion. The said provision is sub- 
ject to the provisions of Sections 4 and 
5 read with Section 7 of the Reforms 
Act. The Legislature clearly intended 
that landowners, who own land more 
than the permissible area as defined in 
the Reforms Act, their case had to be 
processed. again an the touchstone of the 
provisions of Sections 4 and 5 of the 
Reforms Act. This conclusion is further 
reinforced in view of the provisions of 
Section 28 (2) of the Reforms Act, under 
which all pending cases at the time of 
enforcement of. the Reforms Act. ‘have 
to be processed in accordance with the 
provisions of the Punjab Law or Pepsu 
Law, as the case may be. The cases of 
the landowners, who owned Jand more 
than. the permissible area either under 


the Punjab Law or under the P€psu. 


Law, could be only of two categories: 
firstly, the cases which already stand 


concluded before the enforcement of the- 


Reforms Act, and, secondly, the cases 
which were yet pending at the com- 
mencement of the Reforms Act. The 
Legislature. clearly provided that all 
such pending cases shall be processed 
as if the Land Reforms Act had not been 
passed, but the area so declared sur- 
plus shall vest in the State Govt. in 
accordance with the provisions of the 
Reforms Act. Cases can be visualised 
where landowners might have been given 
permissible area, which area, may 
happen to: be more than the 

missible area under the Reforms Ac, 
In such cases, after the pending proceed- 
ings are disposed of In accordance with 
the provisions of the previous Acts, the 
Legislature intended that the same may 
be reprocessed in accordance with the 
provisions of Sections 4 and 5 of the 
Reforms--Act.. - Thus, the. scheme of the 
Act appears to be clear that all cases 


A.L R, 


shall frst be processed in accordance 
with the provisions of the Punjab Law 
or the Pepsu Law, as the case may be, 
and if out of those cases, any case satis- 
fies. the ingredients of Sections 4 and 5 
of the Reforms Act, the same shall have 
to be reprocessed. It would thus be 
seen that finality in all cases where the 
area had been declared surplus, has 
not been given by the Legislature and 
some cases which fell within the pur- 
view of Sections 4 and 5 of the Reforms 
Act, shall have to be reprocessed even 
if the area had already been declared 
surplus under the Punjab Law or the 
Pepsu Law. (Para 9) 


(B) Punjab Land Reforms Act (10 of 
1973), S. 28 — Exemption in respect of 
lands — Exemptions granted prior to Act 
stand repealed after enforcement of Act. 
((i}} Pepsu Tenancy and Agricultural 


-Lands Act (13 of 1955), S. 51; (ii) Pun- 


jab Security of Land Tenures Rules 
(1956), R. 8). | 
(Per Full Bench): The exemptions 
granted under the Pepsu Tenancy and 
Agricultural Lands Act, 1955, amd under 
Rule 8 of the Punjab Security of Land 
Tenures Rules, 1956, stand repealed by 
the Punjab ‘Land Reforms Act, (Para 37) 


Section 27 of the Reforms Act pro- 
vides that the provisions. of this Act 
shall. not apply tothe lands mentioned 
in this.section. In view of the provi- 
sions of Section 28: (1) of the Reforms 
Act, the provisions of Punjab Law and 
Pepsu Law in so far as they are ineon- 
sistent with the provisions of the Re- 
forms Act have been repealed, It would 
thus be seen that in the statute itself, 
the lands which were sought to be ex- 
empied either from the operation of 
Chapter-II or from the provisions of the 
Reforms Act have been specified and the 
categories of lands which were exempt- 
ed either under the Punjab Law or the 
Pepsu Law and which do not find men- 
tion. in any of such mentioned provisions 
of the Reforms Act have thus been with- 
drawn. Indication to this effect is also 
available from the provisions of sub-sec- 
tion (2) of Section 5 of the Reforms Act 
wherein a landowner has been permit- 
ted to include exempted land in his 
selection of permissible area while mak- 
ing the declaration. If the exempted 
lands were entitled to continue with the 
exemption there was no question of the 
said lands being brought within the pur- 


. view -of Sections 4 and 5 of the Reforms 


Act. It is clear that under the Punjab 


1981 -: 


Law, there was no ‘provision in the Act 
and ‘the exemptions were only granted 
under Part III of the Rules. The said 
rules in so far as they are inconsistent 
with the provisions of the rules framed 
under the Land Reforms Act called the 
Punjab Land Reforms Rules, 1973, have 
also been repealed in view of the provi- 
sions of Rule 23 of the said’ Rules. That 
being the position, the exemptions which 
do not find mention in the provisions of 
the Land Reforms Act stand automatical- 
ly withdrawn. (Para 15} 


(C) Punjab Land Reforms Act (10 of 
1973), S. 15 — Punjab Security of Land 
Tenures Act (1953), S. 18 (4) (c) — Ten- 
ant purchasing land under S. 18 of lat- 
ter Aet — Recovery of instalment under 
Act of 1973 — Tenant cannot resist on 
ground that compensation awarded is in 
excess of the one provided under S, 15 
of Act of 1973. 

-~ (Per Full Bench): A tenant who pur- 
chased the Jand under the provisions of 
Sec. 18 of the Punjab Security of Land 
Tenures Act is not entitled to resist the 
recovery by way of arrears of land re- 


venue for the amount yet due under the 


orders passed under Section 18 of the 
Punjab Security of Land Tenures Act on 
the plea that the amount of compensa- 
tion so awarded is in excess than the 
one provided under the provisions of 
Section 15 of the Punjab Land Reforms 
Act, (Paras 16, 37) 


Cases Referred : Chronological Paras 


AIR 1981 Punj & Har 8: 1980 Pun LJ 

354 (FB) . 9,31 
AIR 1980 SC 309 20 
1975 Pun LJ 8 32 


K. P. Bhandari and G. R. Majithia 
with Suresh Amba and Rai Kapur, for 
Petitioner; N. L, Dhingra, for Respon- 
dents Nos. 5 to 7. 


B. S. DHILLON, J.:— In L. P. A. 
Nos. 479 of 1978 and 221 of 1980, and 
C. W. P. Nos. 264 of 1978; 3746 of 1979 
and 2172 of 1980, which have been re- 
ferred to Full Bench, the following com- 
mon questions of law arise for decision: 


(1) Whether a landowner, whose land 
has been declared surplus under the 
Punjab Security of Land Tenures Act, 
1953 (hereinafter referred to as the Pun- 
jab Law) or under the Pepsu Tenancy 
and Agricultural: Lands Act, 1955 (here- 
inafter . referred to as the Pepsu Law) 
and who has not yet been divested of the 
ownership: of ‘the surplus area before the 
enforcement of the Punjab Laud Reforms 
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Act, 1972 (hereinafter referred to as the 
Reforms Act) is`entitled to select the 
permissible area for his family and for 
each of his adult sons in view of the 
provisions of Section 4 read with Sec. 5 
(1) of the Reforms Act? `` 


(2) Whether the exemptions granted 
under the Pepsu Law and under Rule 8 
of the Punjab Security of Land Tenures 
Rules, 1956, stand repealed by the Re- 
forms Act? 


(3) Whether the tenant who purchased 
land under the provisions of Section 18 
of the Punjab Law is entitled to resist. 
the recovery by way of arrears of land 
revenue for the amount yet due under 
the order passed under Section 18 of the 
Punjab Law on the plea that the amount 
of compensation so awarded is in excess 
than the one now provided under the 
provisions of Section 15 of the Reforms 
Act? 


2. In all these cases, the land of the 
landowners had been declared surplus 
before the coming into force of the Re- 
forms Act, but the landowners had not 
yet been divested of the ownership as 
they were not dispossessed under the 
provisions of the Pepsu Law in one case 
and tenants were not settled after . the 
surplus area was declared under the 
Punjab Law in the other cases. The 
landowners who have major sons’ have 
claimed on behalf of them that each one 
of the major sons of the landowners is 
entitled to permissible area in view of 
the provisions of Sections 4 and 5 and 
other provisions of the Reforms Act. It 
is not disputed that the landowners 
were not divested of the ownership of 
the land before the Reforms Act was en- 
forced, It may be pointed out. that the 
Reforms Act was enforced on 2-4-1973 
and the appointed day under the Act has 
been fixed to be 24th January, 1971. 
With a view to appreciate the points in- 
volved in the cases, it would be neces- 
sary to make mention of the salient fea- 
tures of the Punjab Law and the Pepsu 
Law, Under the Punjab Law, every 
landowner, whether minor or major, 
was. entitled to his or her permissible 
area, The land which was found to be 
beyond the permissible area of the land- 
owner was to be declared surplus. How- 
ever, the landowner did not cease to 
be the owner of the surplus land till, the 
same was purchased by the tenants in 
accordance with the provisions of Sec- 
tion -18 of the Punjab Law. The land- 
owner. is divested of the ownership of 
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the land on the. payment of the. first in- 
stalment by the .tenant to the land- 
owner in pursuance of the order passed 
under Section 18 of the Punjab Law. Till 
then the landowner continues to be the 
owner of the land even though declared 
surplus. It would thus be seen. that un- 
der the provisions of the Punjab Law a 
landowner could continue to be the 
owner of the land beyond the permissi- 


ble area but he was entitled to the. per- 


missible area for his self-cultivation. Un- 
der the Pepsu Law, the position was dif- 
ferent. Each landowner was entitled to 
the permissible area as defined under the 
said law. The area which was beyond 
the permissible area was declared sur- 
plus and when the possession of the sur- 
plus land was taken over by the State 
Gov-rnment, the landowner is dives‘ed 
of the ownership of ‘he land and the 
same vests in the State Government. 
The land so declared surplus and ‘aken 
possession of, can be utilised by the 


State Government for resettlement of 
the tenant by framing utilisation 
scheme. It would thus be seen that un- 


der the Pepsu Law a landowner could 
not remain owner of the land more than 
the permissible area and the land vest- 
ed' in the State Government from the 
date the possession of the same was 
taken over by the State. It may further 
be noticed that under the Punjab Law 


and’ Pepsu Law, each landowner was 
considered ‘as a separate unit and the 
concept of family was absent. Thus if 


a minor son of a landowner owned land 
in his own right, he was entitled to the 
permissible area even though he was a 
member of the family. 


3. The concept of compulsory acqui- 
sition of land declared surplus as en- 
shrined in the Pepsu Law has been 
brought in, in the Reforms Act. No per- 
son, as defined in the Reforms Act, can 
remain owner of the land more than the 
permissible area, The area so declared 
surplus under the Reforms Act shall vest 
in the State Government. when posses- 
sion is taken over by it under Section 9 
of the Reforms Act, but as regards the 
unit of permissible area there is a con- 
siderable departure in the Reforms Act. 
The method of valuation has also under- 
gone a ‘great change, 


4. The relevant provisions of the Pun- 
jab Land Reforms Act, 1972, in this re- 
gard may Seinu be reproduced at this 
` stage :— . . _. 


cà A. ILR. i 


“Section '5 (1): e e l $ 
"appointed: dag? « -means the ence 
fourth day of January, 1971; n o = 
(2) and (3) x *- & g` > * 
(4) “family” in relation to a -ptrson 
means the person, the wife or husband, ` 
as the case may be, of such person and 
his or her minor children, other than a 

married minor daughter; 

(5) and (6 ) * k  “¢ * + * $ 

(7) “minor” means a person who has 
not completed the age of eighteen years, - 

(8) and. (9), * * * 4 + + * 

(10) “person” includes a company. 
family, association or other body of indi- ` 
viduals, whether incorporated or not, and- 
any institution capable of holding pro- 
perty; 

(11) to (14) * * * * * * * 

(15) “surplus area” means the area in 
excess of the permissible area, 


Section 4. (1) Subject to the provisions 
of Section 5, no person shall own or, 
hold land as landowner or mortgagee 
with possession or tenant or partly | in 
one capacity and partly in another in 
excess of the permissible area, 


(2) ‘Permissible area” shall mean in 
respect of :— 

(a) land -under assured irrigation and 
capable of yielding at least two crops in. 
a year (hereinafter in this Act referred. 
to. as "the first quality land”), seven hec- 
tares; or 

(b) land under assured irrigation for 
only one crop in a year, eleven hectares; 
or 

(c) barani land, 20.5 hectares; or 


(d) land of other classes including ban- 
jar land, an area to be determined ac- 
cording to the prescribed scale with re- 
ference to the intensity of irrigation pro- 
ductivity and soil classification of such 
classes, having regard to the respective 
valuation and the permissible area of *he 
classes of land mentioned at (a), (b) and 
(c) above subject to the condition that 
the area so determined shall not exceed. 
21.8 hectares” 


Provided that :-— 


(i) Where land consists of two or more 
classes, the permissible area shall be 
determined on the basis of relative 
valuation of such classes of land, sub- 
ject to the condition that it does not ex-. 
ceed 21.8 hectares; 

-(ii) Where the. number of members of: 
a- family exceeds five, the permissible- 
area: shall : be increased by. one-fifth of- 


1981 . 


the permissible area for each member’ 1h ; 


excess of five, subject to. the. condition 
that additional land shall. be: allowed for 
jot more than three such members, 


(3) Notwithstanding anything con- 


tained in sub-section (2), where any land. 


is comprised:in an. orchard on the- ap- 
pointed day, such land shall, for the pur- 
pose of determining the permissible area, 
be treated as barani land, 


(4) (a) Where a person is a member of 


a registered co-operative farming society, 


his share in the land held by such 
society together with his other land, if 
any, or if such person is a member of 4 
family, together with the land held by 
every member of the family shall be 
taken into account for determining the 
permissible area; 


(b) where a person is a member of a 
family, the land held by such person to- 
ge‘her with the land held by every other 
member of the family, whether indivi- 
dually or jointly, shall be taken into ac- 
count for determining the permissible 
area. 

(5) In determining the permissible 
area, any land which was transferred by 
sale, gift or otherwise, other than a bona 
fide sale or transfer, ‘after the appointed 
day but before the commencement of 
this Act, shall be taken into account a3 
if . such land had not been transferred 
and the onus of proving the transfer as 
bona fide shall be on the transferor,- 


(6) For the purpose of valuation of 
land one and quarter hectares of banjar 
f land shall be treated as equivalent in 
value to one hectare of barani land. 


(7) For evaluating the land of any per- 
son at any time under this Act, the land 
owned by him immediately before the 
commencement of this Act as well as the 
land acquired by him after such com- 
mencement by inheritance, bequest or 
gift from a person to whom he is an 
heir shall be evaluated as if the evalua- 
tion was being made on the appointed 
day and the land acquired by him aftey 
such commencement in any other man- 
ner shall be evaluated as if the evalua- 
tion was being made on the date of such 

acquisition. 


Selection of 


Section 5. permissible 
area and furnishing of declaration 
by certain persons:— (1) Every per- 
ton, who on the appointed day or 
at any time thereafter, owns or 
holds land- as landowner: or mort- 
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gagee with possession or tenant’ or.-part- . 
ly in one ‘capacity and partly in another 
in excess of the permissible area, . shall 
select his permissible area and intimate 


his selection to the Collector, and where 


land is situate in more than one distric’, 
to the Collectors, concerned, through a 
declaration to be furnished in such form 
and manner and within such period. as 
may be prescribed and if such person. 
has an adult son, he shall also be en- 
titled to select separate permissible area 
in respect of each such son, out of the 
land owned or held by him, subject to 
the condi‘ion that the land so selected 
together with the land already owned 
or held by such son, shall not exceed 
the permissible area of each such son: 


Provided that where land is situate in 
more than one patwar circle, the decla- 
ration shall be supported by an affidavit 
in the prescribed form. 


(2) In making the selection, such a 
person, shall include, firstly, land mort- 
gaged without possession and, secondly, 
land under self-cultivation on the date 
of commencement of the period pre- 
scribed for furnishing the declaration 
under sub-section (1), but shall not in- 
clude area declared surplus under the 
Punjab Law, the Pepsu Law or this Act, 
other than the area which was exempt. 
from utilisation by the State Government 
immediately before such commencement 


section 6, Collection of information 
in case declaration is not furnished — 
If any person fails to furnish the decla- 
ration in accordance with the provisions 
of Section 5, the Collector shall obtair. 
the requisite information in the pre~ 
seribed manner, 


Section 7. Determination - of permis- 


sible and surplus areas:— (1) On 
the basis of the information -given 
in the declaration furnished under 
Section 5 or the information obtained 


ander Section 5, as the case may be, and 
after making such inquiry as he maj 
deem fit, the Collector shall, by an order, 
determine the permissible area and the 
surplus area of a landowner or a tenant. 
as the case may be. 


(2) If any person referred to in sub- 
section (1) of Section 5 fails to furnish 
the declaration or files declaration con- 
taining information which is false or 
which he knows or has reason to believe 
to be false or which he does .not helieve 
to be true, he shall be. punishable with 
imprisonment which may extend to two 
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years, or with fine which may extend to 
two thousand rupees, or with both. 


(3) Deleted. 

(4) For the purpose of determining the 
surplus area of any person :— 

(i) any judgment, decree or order of a 

court or other authority obtained on oF 
after the appointed day and having the 
effect of diminishing the surplus area of 
such a person; 
' (ii) a tenancy created on or after the 
appointed day in any land which ha? 
been or could have been declared as sur- 
plus area of such a person under the 
Punjab Law, the Pepsu Law or this Act, 
shall be ignored, 

Section 8. Vesting of unutilised surplus 
area in the State Government:— Not- 
withstanding -anything contained in any 
law, custom or usage for the time being 
in force, but subject to the provisions of 
Sec. 15, the surplus area, declared as 
such under the Punjab Lawor the Pepsu 
Law, which has not been utilised till the 


' commencement of this Act and 
the surplus area declared as such 
under this Act, shall, on the 


date on which possession thereof i 
taken by or on behalf of the State Gov- 
ernment, vest in the State Government 
free from all encumbrances and in the 
case of surplus area of a tenant, which 
is included within the permissible area 
of the landowner, the right and interest 
of the tenant in such area shall stand 
terminated on the aforesaid date: 
Provided that where any land falling 


within the surplus. area, is. mortgaged 
with possession, only the mortgagee 


rights shall vest in the State Govern- 
ment, 
Section 9. Power to take posses- 


sion of surplus area:—- (1) The Col- 
lector may, by an order in writ- 
ing, after an area has become sur- 
plus under the Punjab Law or the Pepsu 
Law or becomes surplus under this Act, 
direct the landowner or tenant or any 
other person in possession of such ar€a 
to deliver possession thereof, within ten 
days of the service of the order on him. 
to such person as may be specified in 
the order. 

(2) If the landowner or tenant or any 
other person in possession of such area 
refuses or fails without reasonable cause 
to comply with the order made under 
sub-section: (1), the Collector may take 
possession of that area and may, for that 
purpose, use such force as may be neces- 
sary. 


ALR 
Section 11. Disposal of surplus: area :— 


(1) The surplus area, which has vest-. 


ed in the State ‘Government. under Sec- 
tion 8, shall be at the apona: of the e 
State Government. 

(2) The State Govsisinent may, by 
notification in the official Gazette, frame 
a scheme for utilising the surplus area 
under the Punjab Law, the Pepsu Law 
or this Act by — 


(a) conferment of rights of ownership 


on tenants in respect of such land as is. 
comprised in the surplus area of the 


landowner of such a tenant; and 

(b) allotment to tenants, members of 
Scheduled Castes and Backward Classes 
and landless agricultural workers, of an 
area not exceeding two hectares of 
the first quality land or equivalent area, 


a 


provided that the total area held oF 4 


‘owned by any such allottee, after the 


allotment, shall not exceed two hectares 
of first quality land or equivalent area. 

(3). Any scheme framed by the State 
Government under sub-section (2) may 
provide for the terms and conditions on 
which the rights of ownership are to be 
conferred on the tenants and also the 
terms and conditions on which the land 
comprised in the surplus area is to be 
allotted, 

(4) 
notification in the Official Gazette add to, 
amend, vary or revoke any scheme made 
under this section. 

(5). Notwithstanding . anything contain- 
ed in any other law for the time being 


The State Government may, by. _ 


in force and save in the case of land», 


acquired by the State Government under 


any law for the time being in force or | 


by an heir by inheritance, no’ transfer 
or other disposition of land which is 
comprised in the surplus aréa under the 
Punjab Law, the Pepsu Law or this Act. 
shall affect the vesting thereof in the 
State Government or its utilisation un- 
der this Act. 


(6) The utilization of any surplus area 
before the commencement of this Act 
will not affect the right of the tenant to 
purchase land in accordance with the 
provisions of Section 15 or the right of 
the landowner to receive rent from the 
tenant settled on the surplus area till 
the tenant becomes the owner thereof. 


(7) Where succession has opened after 
the surplus area or any part thereof has 
been determined by the Collector, the 
saving specified in- favour of an heir by 
inheritance under sub-section ..(5) shall 


a 
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not apply in er of the area 80 de- 
termined. : 

Section 15.: Saving? of certain "sights 
of tenants to ‘purchase Jand:— (1) 
Notwithstanding: anything contained 
in this Act, a tenant who was entitled 
to purchase the land comprised in his 


tenancy, under Section 18 of the Punjab 


Law or Section 22 of the Pepsu Law, as 
the case may be, immediately before the 
commencement of this Act, shall be en- 
titled to purchase such land from the 
landowner on the same terms and condi- 
tions, as were applicable immediately 
before such commencement: 

Provided that :— 

(i) the amount payable by the tenant 
for the land shall’ be equivalent to 
ninety times the land revenue (including 
rates and cesses} payable for such land 
or five, hundred rupees per hectare, 
whichever is less; and 

(ii) the procedure for purchase of such 
land shall be as is specified hereinafter 
and the period of limitation for. exercise 
of such a right shall be one year from 
the date of commencement of this Act. 


(2) An application for the purchase of 
land under sub-section (1} shall be made 
to the Assistant Collector of the first 
grade having jurisdiction who shall, 
_ after giving notice to the landowner and 


after making enquiry in the prescribed 


manner, determine the amount payable 
in respect thereof, 

(3) The tenant may pay the amount 
determined under sub-section (2) either 
in lump sum or in. half-yearly .instal- 
ments not exceeding fifteen in the man- 
ner prescribed. 


(4) On the payment af the entire 
amount or the first instalment thereof, 
as the case may be, the tenant .shall be 
deemed to have become the owner of 
the land and the Assistant Collector 
shall, where the tenant is not already in 
possession of the land, put him in pos- 
session thereof, subject to the provisions 
of the Punjab Tenancy Act, 1887. - 

(5) If a default is committed ‘in: the 
payment of any.of the instalments, the 
entire outstanding balance shall, on ap- 


plication by the person entitled to re- 


ceive it, be recoverable 
land revenue, . 

(6) If the land is subject to mortgage 
at the time of purchase, the land shail 
pass to the tenant unericumbered by the 
mortgage, but the mortgage amount shall 
be a charge on the purchase price,” . 


as arrears of 
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‘“Section -1%, Abrogation of pending 
decrees’ orders and.. notices:— No 
decree or order of any court or 
authority and no notice of ejectment 
shall be valid save to the extent to 
which it is consistent with the provisions 
of this Act” 


“Section 26. Power to make rules:— 
(1) The State Government may, by 
notification in the official Gazette, make 
rules for carrying out the purposes’ of 
this Act, ` 

(2) X «x X x X x x X 


- Section. 28 Repeal. and saving :— 
(1) The Punjab Security of Land 
Tenures Act, 1953, and the Pepsu Ten- 
ancy and Agricultural Lands Act, 1955 
in so far as these are inconsistent with 
the provisions of this. Act, are hereby re- 


. pealed, 


(2) The repeal of the enactments men- 
tioned in sub-section (1), hereinafter re- 
ferred to as the said enactments, shall 
not affect — 

(i) The proceedings for the determina- 
tion of the surplus area pending imme- 
diately before the commencement of this 
Act, under either of the said enactments, 
which shall be continued and disposed of 
as if this act had not been passed, and 
the surplus area so determined : shall. 
vest in, and be utilised by the State 
Government in accordance with the pro- 
visions of this Act and the- cases 
pending before the Pepsu Land Com- 
mission immediately before the date 
of commencement of this Act shall stand 
transferred to the Collector of the‘ dis- 
trict concerned for disposal, 

Provided that such proceedings shall, 
as far as may be, be continued apd dis- 
posed of, from the stage these were im- 

mediately before the commencement of 
this Act, in. accordance with the proce- 
dure specified by or under this Act: 


Provided further that nothing in this 


-section shall affect the determination 


and utilisation of the surplus area, other 
than the. surplus area referred to above, 
in aceon ‘with the provisions of this 
Act; | 

(ii) the previous operation of the said 
enactments or anything duly done or 
suffered thereunder, 

(iii) any right, privilege, obligation or 
liability acquired, ‘accrued or incurred 
under the said enactments, in so far 15 
such right, privilege, - obligation or ti- 


‘ability is ‘not inconsistent with the pro- 


visions ‘af this Act and. any proceeding 


ee ae, 


~ amma a 
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or remedy in respect of such right, privi- 
lege, obligation or liability may be insti- 


tuted, continued or enforced as if this, 


Act had not been passed: — : 


‘Provided that such proceeding - or 
remedy shall, as far as may be, be insti- 
tuted, continued or enforced in accord- 
ance with the procedure specified by or 
under this Act.” . . | 


5. From the scheme of the Reforms 
Act, it is obvious that the concept of 


the permissible area of a landowner has 


undergone a basic change. The surplus 
area has now to be. determined in rela- 
tion to a. family. which has been defined 
under the Reforms Act. Landowner has 
been given right to select permissible 
area for his adult son or sons, as the 
case may be, in addition to the permis- 
sibie area of the family. This aspect of 
the Reforms Act appears to be benefi- 
cial for the landowners. It may be ob- 
served that the real object of the enact- 
ment of the Reforms Act is to divest the 
landowner of the ownership of the land 
more than the permissible area and io 
distribute the same to landless people. 
The Legislature took note of the fact 
‘that if a landowner’s adult son does not 
own any land or owns land less than the 
permissible area, the landowner is also 
entitled to select the permissible area 
from his land for his adult son. This 
provision is also to further the object of 
the Act as the land is being given to a 
landless person even though the landless 
person happens to be the son of the land- 
owner. 


6. But the provisions of the Reforms 
Act are also unfavourable to the land- 
owner in other respects, Under the Pun- 
- Jab Law even minors, who owned land, 
“were - 
Thus if a landowner had minor children, 
who owned land, each one of them was 
entitled to have permissible area of his 
own right. This right has now been 
taken away as- according to the defini- 
tion of family, the same shall consist of 
the person, wife or husband, as the case 
may be, of such person and his or her 
minor -chidren other than the married 
minor daughter -as dependent, The 
family has now -been given its permiss'~ 
ble area and the minor children of thew 
own -right are not entitled to a separate 
permissible area. 

--T,--As already observed, even if th? 
land of a landowner -has been declar2d 
‘Surplus, either under the Punjab Law or 


entitled to the permissible area. 
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under the Pepsu Law, . and if the Jand 
of landowner has not been utilized and 
further has not been purchased by the 
tenants in case of Punjab Law, and ‘Ë 
the landowner has not been dispossess- 
ed by the Government under the provi- 
sions of the Pepsu Law, he continues lo 
be a landowner of the land and also 
holds the same’ even though his land has 
been declared surplus,. till he-is divest- 
ed of its ownership by taking possession 
of the land under Section 8 of the RS- 
forms Act, where it. has been provided 
that the surplus area declared as such 


“under the Punjab Law or the Pepsu Law, 


which’ ha; not been -utilised till the 
commencement of the Reforms Act, shall 
on the date or the date on which the 
possession thereof is taken by or on be- 
half of the State Government, vests in 
the State Government free from all en- 
cumbrances. ‘It would thus be seen that 
such landowners’ surplus area shal] vest 
in the State Government on the date of 
taking of possession by the State Gov- 
ernment under Section 8 of the Reforms 
Act and till then the landowners are not 
divested of the ownership of the surplus 
Jand. Thus, if a landowner owns or hold3 
land which is beyond the permissible 
area as defined under Sections 4 and 5 
of the Reforms Act, his case shall have ` 
to be processed again by the Collector 
and the determination of the permissi- 
ble area and the surplus area has to be 
according to the mandate of Sections 4 
and 5 of the Reforms Act. Sub-see, (1) 
of Section 4 of the Reforms Act contains 
a Clear bar that no person shall own or 
hold land in excess of the permissible 


-area and when the case is re-processed 


by the Collector, the permissible area as 
provided for in Sections 4 and 5 of the. 
Reforms Act has to be allowed to the 
landowner, It may be observed that the 
permissible area as defined under sub- 
section (2) of Section 4 of the Reforms 
Act is subject to the provisions of S. 5 
of the Reforms Act. This is so because 
a clear provision has been made to this 
effct in sub-section (1) of Section 4 of 
the Reforms Act, Under Section 5 of the 
Reforms Act if a landowner has an adult 
son, he shall also be entitled to select 
separate permissible area in respect -of 
such son out of the land owned or held 
by him. subject to the condition that the 
land selected together ‘with the land al- 
ready owned or held by such son, shall 
not exceed the permissible area of each 


such son,:: It: would thus be seen that’ 
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‘merely because the case of a-landowner 


had already been processed * under: -the 


Punjab Law ‘er-the Pepsu Law` wouid 
not: be a bar ‘for the application of the’ 
provisions of Section 4 read with Sec- 
tion 5 of the Reforms Act: The provi- 
sions of sub-section (1) of Section 5 of 
the Reforms Act entitle the landowner 
to select permissible area for his adui? 
son from the land owned.or held by him 
in addition to the permissible area of the 
family. It is clear that the rest of the 
provisions made in sub-sections (1) and 
(2) of Section 5 of the Reforms Act are 
procedural. A landowner has been given 
option to furnish a declaration contain- 
ing his selection of permissible area in 
which he is bound to include, firstly, 
land mortgaged with possession and, 
secondly, land under = self-cultivation. 
However, under the provisions of sub- 
section (2) of Section 5 of the Reforms 
Act, a landowner cannot have preference 
to include the land declared surplus un- 
der the Punjab Law, or the Pepsu Law 
other than the area which was exempt 
from utilisation by the State Govern- 
ment immediately before the commence- 
ment of the Reforms Act. The conten- 
tion raised by the learned counsel for 
the State that since the area which has 
been declared surplus under the Punjab 
Law or Pepsu Law, other than whicn 
was exempt from utilisation, cannot be 
preferred to be included in-the declara- 
tion for reservation of the permissible 
area, therefore, landowner is not en- 
titled to select permissible area for his 
adult son from the land so declared sur- 
plus, is really without any merit, As al- 
ready observed, the permissible area of 
a landowner as defined in sub-section (2) 
of Section 4 of the Reforms Act, is sub- 
ject to the provisions of Section 5. Sec- 
tion 5 entitles the landowner to select 
permissible area for his adult son in ad- 
dition to the permissible area of his 
family. The right of the landowner to 
get permissible area for his adult son. in 
addition to the permissible area of the 
family, cannot held to be taken away 
merely by his not filing a declaration 
under Section 5 of the Reforms Act. If 
stich landowner fails to make a declara- 
tion under Sec. 5 of the Reforms Act, 
the Collector has been enjoined upon 10 
obtain requisite information in- the pre- 
scribed manner in ‘accordance with the 
provisions of Section 5. of .the. Reforms 
Act. Section 7 of the Reforms Act-en-. 
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order `: 


joins: duty on- the Collector’ to pass an 
determining the permissible area 
and: the 'surplus area of a landowner or 
a tenant; as the case may be. It cannot 
be successfully contended that in case a 
landowner fails to make declaration un- 
der Section 5 of the Reforms Act, his 
adult son will not be given permissible 
area by the Collector when an order is 
passed under Section 7 of the Reforms 
Act. The failure of a landowner to fur- 
nish the declaration under Section 5 of 
the Reforms Act has been made an of- 
fence under the. provisions of sub-sec- 
tion (2) of Section 7 of the Reforms Act 
and a landowner is liable to be impri- 
soned for a term which may extend to 
two years or with fine, which may ex- 
tend to two thousand rupees, or with 
both, If the Legislature intended that 
in a case where the landowner fails to 
make ‘declaration, he will not be entitled 
to get permissible area for his adult son 
when so determined under Section 7 of 
the Reforms Act, it would have clearly 
made. provision to this effect in sub-sec- 
tion (2) of Section 7, Since landowner 
has been given right to get permissible 
area for his adult son as well, omission 
of the landowner to file the declaration 
would not take away the right of he 
entitlement to get permissible area for 
his. adult son in addition to the permis- 
sible area of the family. Collector is 
duty bound while passing an order under 
section 7 of the Reforms Act to allow 
permissible area for the adult son as 
well. It is clear that the entitlement of 
the land owner to get permissible area 
for his adult son is out of the land of 
the landowner held or possessed by him 
whether already declared surplus or not. 
Sub-section (2) of Section 5 of the Re- 
forms Act is only procedural section and 
an omission by the landowner of not fil- 
ing a declaration under Section 5 of the 
Reforms Act would not take away his 
right for getting permissible area for his 


adult son when the Collector has been. 


enjoined upon under Section 7 of the 
Reforms Act to pass an order determin- 
ing the permissible area and the surplus 
area of a landowner. It may be appro- 
priately observed: at this place that the 
permissible area and surplus area is to 
be determined keeping in view the pro~- 
visions ‘of Section 4 read with the provi- 
sions’ of sub-section (1) of Section 5 of 
the, Reforms “Act, The combined readinz 
of. the 
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said provisions would. provide. 
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guidelines to the Collector to determine 
the permissible area or the surplus area 
of the landowner. I have already come 
to the conclusion that the remaining 
provisions of Section 5, which deal with 
the procedure for selection,. are proce- 
dural and the same cannot be made use 
of by the Collector under Section 7 so 
as to nullify the mandatory provisions oi 
Section 4 and Section 5 (1) which define 
permissible area and surplus area. If the 
Legislature intended to exclude the land 
which has already been declared sur- 
plus from the operation of the provisions 
of the Reforms Act, a clear provision 
would have ‘been madetothat effect in 
S. 5 (1) of. the Reforms Act, but on the 
contrary I find that the landowner has 
been entitled to select separate permissible 
area in respect of his adult son out of the 
land owned or held by him. As already 
observed, ti the landowner. is divested 
of the rights of ownership, he continues 
to hold and own the land. 


8. The matter may be examimed from 
another angle. Even if for argument’s 
sake it be presumed that there is con- 
tradiction in the provisions of Section 5 
so as to hold that whereas the first part 
of Section 5 (1) gives substantive right 
to the landowner to select permissible 
area for his adult son in addition to the 
. permissible area of his family, the other 
part of sub-section (1) and sub-section (2) 
of Section 5 restricts his choice only to 
the area specified therein, even then 
the part of the section which gives sub- 
stantive right to the landowner to select 
the permissible area for his adult son 
has to take precedence and the remain- 
ing part which is procedural has to give 
way. It is, therefore, clear that from 
whatever way the matter is viewed, th? 
answer to question No, 1 has to be in 
the affirmative, 


9. The learned single Judge in C.W.P. 
No. 4074 of 1973, which is under appeal 
in L.P.A, No. 458 of 1978, relied on a 
Bench decision of this Court in Nach- 
hattar Singh v. The Collector Agrarian, 
Bhatinda, 1975 Pun LJ 8 It may 
be observed that this decision was given 
at notice of motion stage and not after 
regular hearing, I have very carefully 
examined this judgment and I am of the 
opinion that the decision in Nachhattar 
Singh’s case (supra) is not the correct 
view of the legal position as enshrined 
in the provisions of the Reforms Act. 
The learned Judges, who delivered the 
judgment, of course, made mention of 
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the provisions of Sections 4 and 5 of the 
Reforms Act, but did not consider the 
implications of the provisions of Sec- 
tions 4 and 5 read with Section 7 of the 
Reforms Act. It is no doubt true that 
under the provisions of Section 8, ths 
area which has been declared surplus 
under the Punjab Law or the Pepsu 
Law, can also vest in the State Govern- 
ment, but this section cannot be inter- 
preted to mean that the area of a land- 
owner declared surplus, whose case falls 
within the purview of Sections 4 and 5 
of the Reforms Act, can be taken pos- 
session of under Sec, 8 of the Reforms 
Act, There may be cases where the sur- 
plus area has been declared under the 
Punjab Law or the Pepsu Law, but such 
cases do not fall within the purview ol 
Sections 4 and 5 of the Reforms Act, In 
those cases, the area as declared surplus 
becomes final and the State Government 
under the provisions of Section 8 of 
the Reforms Act is entitled to take pos- 
session of the same so as to divest the 
owner of the ownership of the land su 
declared surplus. Thus, the provisions 
of Section 8 of the Reforms Act would 
be fully complied with when possession 
in such cases is taken by the State. Sec- 
tion 8 of the Reforms Act cannot be in- 
The said provi- 
sion is subject to the provisions of Sec- 
tions 4 and 5 read with Section 7 of the 
Reforms Act. The legislature clearly 
intended that landowners, who own 
land more than the permissible area as 
defined in the Reforms Act, their cases 
had to be processed again on the touch- 
stone of the provisions of Sections 4 and 
5 of the Reforms Act. This conclusion 
of ours is further reinforced when I find 
that in view of the provisions of Sec- 
tion 28 (2) of the Reforms Act, all pend- 
ing cases at the time of enforcement of 
the Reforms Act have to be processed 
in accordance with the provisions of the 
Punjab Law or Pepsu Law, as the case 
may be. The cases of the landowners, 
who owned land more than the permis- 
sible area either under the Punjab Law 
or under the Pepsu Law, could be only 
of two categories, firstly, the cases which 
already stand concluded before the en- 
forcement of the Reforms Act, and, 
secondly, the cases which were yet pend- 
ing at the commencement of the Reforms 
Act. The Legislature clearly provided 
that all such pending cases shall be pro- 
cessed as if the Land Reforms Act had 
not been passed, but the area so declared 
surplus shall vest in the ‘State Govern-- 


1981 Ranjit Ram v. Financial Commr., Revenue, Punjab (FB) 


ment in accordance with the provisions 
of the Reforms Act, Cases can be vis- 
ualised where landowners might have 
been given permissible area, which area 
may happen to be more than the per- 


missible area under the Reforms Act. . 


Such cases, after the pending proceed- 
ings are disposed of in accordance with 
the provisions of the previous Acts, the 
Legislature intended that the same may 
be reprocessed in accordance with the 
provisions of Sections 4 and 5 of the Re- 
formes Act, Thus, the scheme of the 
Act appears to be clear that all cases 
shall first be processed in accordance 
with the provisions of the Punjab Law 
or the Pepsu Law, as the case may be, 
and if out of those cases, any case satis- 
fes the ingredients of Sections 4 and 5 
of the Reforms Act, the same shall have 
to be reprocessed. It would thus be seen 
that finality in all cases where the area 
had been declared surplus, has not 
been given by the Legislature and som® 
eases which fall within the purview of 
Sections 4 and 5 of the Reforms Act, 
shall have to be reprocessed even if the 
area had already been declared surplus 
under the Punjab Law or the Pepsu 
Law. The learned Judges in Nachhattar 
Singh’s case (supra) did not consider 
the effect of the area having not vested 
in the State Government and thus the 
landowner continuing to be the owner 
of the land and holding the same, I ac- 
cordingly overrule the Bench decision 
in Nachhattar Singh’s case (supra). 


10. In my considered opinion, the 
language used by the Legislature in en- 
acting the provisions of Sections 5 (2), 8, 
9 (1), 11 (2) and 11 (5) of the Reforms 
Act, is not of any help one way or the 
other to answer question No. 1, I have 
already come to the conclusion that the 
provisions of sub-section (2) of Sec. b 
are only procedural and cannot be taken 
to have amended the definition of per- 
missible area and surplus area as defined 
under Section 4 read with Section 5 (1) 
of the Reforms Act. Section 8 of the 
Reforms Act deals with the vesting of 
unutilized surplus area in the State 
Government. As already observed, this 
section will have full play even if ques- 
tion No. 1 is answered in the affirmative. 
It cannot be successfully contended that 
Section 8 will become redundant if 
question No. 1 is answered in affirmative. 
Section 9 (1) deals with the power of 
the Collector to take possession of sur- 
plus area and does not give any guid- 


‘in the aggregate the permissible 
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ance for interpreting the definition of 
permissible area and surplus area a? 
contained in Sections 4 and 5 of the Re- 
forms Act. Under Section 11 (2) the 
State Government, by notification in 
the official Gazette, has been empower- 
ed to frame a scheme for utilizing the 
surplus area under the Punjab Law, the 
Pepsu Law or the Reforms Act, Sub-sec- 
tion (5) of S, 11 provides that save in the 
case of land acquired by the State Gov- 
ernment under any law for the time 
being in force or by an inheritance, no 
transfer or other disposition of land 
which is comprised in the surplus area 
under the Punjab Law, the Pepsu Law 
or Reforms Act, shall affect the vesting 
thereof in the State Government or its 
utilization under the Reforms Act, Even 
if question No, 1 is’ answered in the 
affirmative, the provisions of sub-sec, (2) 
or sub-section (5) of Section 11 will 
have full play. As regards the provi- 
sions of Section 28 of the Reforms Act, 
I have already observed in the earlier 
part of the judgment that the said pro- 
vision does give an indication that where 
a person owns or holds land in excess 
of the permissible area, as defined in 
section 4 and Section 5 (1) of the Pun- 
jab Law, their cases have to be repro- 
cessed in accordance with the provisions 
of the Reforms Act. 

11. For the reasons recorded above, I 
answer question No. 1 in the affirmative 
and hold that a landowner, whose land 
has been declared surplus under the 
Punjab Law or under the Pepsu Law 
and who has not yet been divested of 
the ownership of the surplus area before 
the enforcement of the Reforms Act, 1s 
entitled to select the permissible area 
for his family and for each of his adult 
sons in view of the provisions of Sec. 4 
read with Section 5 (1) of the Reforms 
Act. 

12. As regards question No. 2, Sec- 
tion 32-A of the Pepsu Law provided 
that nothwithstanding anything con- 
tained to the contrary in any law, cus- 
tom, usage or agreement, no person shall 
be entitled to own or hold as landowner 
or tenant land under his personal culti- 
vation within the State which exceeds 
limit. 
Section 32-K of the Pepsu Law is as 
follows :— 


“39-K, (1) The provisions of Sec. 32-A 
shall not apply to— 


(i) orchards where they constitute 
reasonably compact areas; 
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(ii) -specialised farms engaged ia 
cattle breeding, dairying or wool rais- 
ing; l 
(iii) sugarcane 
sugar factories; 

(iv) efficiently managed farms which 
consist of compact blocks on which 
heavy investment or permanent ‘struct- 
ural improvements have been made and 
whose break-up is likely- to lead to a 
fall in. production; 

(v) lands belonging to registered co- 
operative societies formed for the pur- 
pose of co-operative farming, provided 
the land owned by an individual mem- 
ber of the society does not exceed the 
permissible limit, and 


(vi) where a landowner gives an un- 
dertaking in writing to the Collector 
that he shall, within a period of two 
years from the commencement of the 
Pepsu Tanancy and Agricultura] Lands 
(Second Amendment) Act, 1956, Plant 
an orchard in any area of his land not 
exceeding ten standard acres, such area 
of land. 


(2) Where a landowner has, by an 
undertaking given to the Collector, re- 
tained any area of land with him for 
planting an orchard and fails to plant 
the orchard within a period of two 
years referred to in clause (vi) of sub- 
section (1), the land so retained by him 
shall on the expiry of that period vest 
in the State Government under Sec- 
tion 32-E and compensation therefor 
shall be payable in accordance with thé 
provisions of this Chapter, (3). Notwith- 
standing anything contained in this Act 
(a) the exemption specified in Cl. (vi) of 
sub-sec, (1) shall not be allowed unless 
the orchard planted within the period 
specified therein is found to be an or- 
chard also at the time of granting the 
exemption. ` 

(b) the exemptions sp€cified in cls. (i), 
{ii), (iii), (iv) and (v) of sub-section (1) 
shall not be allowed unless the orchards 
constituting reasonably compact areas 
or the specialised farms engaged in 
cattle breeding, dairying or wool rais- 
ing or the sugarcane farms operated by 
sugar factories or the efficiently manag- 
ed farms or the lands belonging to re- 
fistered co-operative societies, as the 
case may be, are found to be so also at 
the time of granting the exemption; 

(e) the exemption specified in clause 
(iv) of sub-section (1) shall not be al- 
lowed unless the efficiently managed 


farms operated _. by 
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farm satisfies the conditions hereinafter 
appearing in the succeeding..sub-sections. 


(4) For determining whether a farm 
should be exempted under clause (iv) of 
sub-section (1), the Pepsu Land Commis- 
sion shall: award to the farm, in respect 
of the harvests of Rabi and Kharif for ` 


the year. 1956, marks in the following 
manner :— 
(a) the total number of marks shall 


be one thousand and the various fea- 
tures, including the feature relating to 
yield of crops per standard acre, for 
which marks are to be awarded and the 
maximum marks to be awarded for each 
feature shail be such as may be prescrib- 
ed, 

(b) the marks shall be awarded for 
each feature subject to the maximum 
marks prescribed for the feature; 


(c) in awarding marks for the feature 
relating to yield of crops, the Pepsu Land 
Commission shall apply such standards 
of yield of crops per standard acre as 
may be prescribed; a Meee 

(d) the award of marks shall be in. 
relation to the yield of each prescribed 
crop in a particular harvest; 


(e) area under crops for which stan- 
dard yields are not prescribed or areas 
on which prescribed crops are sown but 
such areas are less than five per centum 
of the total area of the farm; shall be 
ignored for the purposes of awarding. 
marks; l 


(f) for awarding marks to a farm for 
the feature relating to yield of crops,.the 
average of the marks awarded for the 
yield of each prescribed crops shall be 
regarded as the marks awarded to that 
farm for the feature relating to yield 
of crops; : 

' (g) for awarding marks in respect of 


each harvest, the evaluation of -land 
under each crop for converting into 
standard acres, shall, notwithstanding 


anything to the contrary in Sec, 32NN, 
be made in relation to the class of land 
in existence at the time of such harvest; 

(h) in awarding marks, the Pepsu Land 
Commission shall give due allowance for 
any loss in the yield of crops due to any 
natural calamity or circumstances be- 
yond the control of the landowner, 

(i) where any area of the farm has 
not been brought under any crop on 
any ground, other than the normal 
rotation of crops or. circumstances beyond 
the control of the person concerned, the 
Pepsu Land Commission -may deduct 


1981° -* 
from the‘ total number of marks award- 


ed to the farm such number of marks. 


not exceeding one hundred as it may 


deem fit; ' 


(j) no farm which is awarded less 
than eighty per centum of the total 
number of marks prescribed in respect 
of all features shall be exempted under 
clause (iv) of sub-section (1). 


(5) Every person, to whom any ex- . 


emption is granted under clause (iv) of 
sub-section (1), shall furnish from time 
to time to such authority and in such 


form and manner such periodical infor-: 


mation relating to the produce of dif- 
ferent crops. the programme regarding 
different agricultural operations such as 
use of improved seeds and fertilizers, 
adoption of plant protection measures 
like spraying and maintenance of stand- 
ards of yield of crops as may be pre- 
scribed, ` 


(6) Every exemption of a farm under 
clause (iv) of sub-section (1) shall be lia- 
ble to be reviewed by a Board consisting 
of the Commissioner of the Division con- 
cerned as Chairman and two other per- 
sons having special knowledge or practi- 
cal experience of land or: agricultural 
problems as members to be appointed 
by the State Government by notification, 
who may be paid such - allowances as 
may be prescribed. 


(7) The first review under sub-sec- 
tion (6) shall be made by the Board after 
the expiry of at least three years from 
the date on which exemption to a.farm 
is granted and thereafter periodical re- 
views shall be made by the Board so 
that a period of not less than three years 
shal] intervene between two consecutivé 
reviews, 


(8) In reviewing the exemptions ol 
efficiently managed farms, the Board 
shall take into account the periodical 
information frunished in respect of the 
farm under sub-section (5) and shall. 
as far as may be, be guided by the same 
provisions of this Act and the rules made 
thereunder as are applicable to the grant 
of exemptions under this section and 
marks shall be awarded by the Board 
for all-the harvests during the period 
between the grant of exemptions and 
the review or the period between two 
consecutive reviews, as the case may be. 


(9) If, during the course of any re-. 


view, the Board finds that any area of 
land includec in a farm exempted: under 
clause (iv) of sub-section (1) is inherited 
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by an. heir of the landowner and sucb 


_.area of land, with the lands, if any, al- 


ready. owned by him, does not exceed 
in the aggregate the permissible limit, 
the Board shall advise the State Govern- 
ment that such area of land -should be 
excluded from the farm exempted under 
clause (iv) of sub-section (1): and where 
such advice is to be tendered by the 
Board, the Board shall if such heir so 
desires, exclude such area of land for 
the purpose of reviewing the exemption 
relating to the farm from the date of 
inheritance. 


(10) The Board shall after each re- 
view advise the State Government whe- 
ther the exemption of any farm should - 
continue or should be withdrawn or whe- 
ther any area of land included in the 
farm should be excluded therefrom 
under sub-section (9). 

(11) The advice tendered by the Board 
under sub-section (10) shall be binding 
on the State Government. 


.(12) Where an exemption in respect 
of any farm is withdrawn by the State 
Government on- the advice of the 
Board :— 


(a) if-a landowner is alive, the whole 
of the area of such farm; and 

(b) if the landowner is dead, the 
whole of the area of such farm, except 
to the extent of the land which is in- 
herited, by the heirs of the land-owner 
and which, with the lands, if any already 
owned by such heirs, does not exceed 
in the aggregate the permissible limit; 
shall be declared to be the surplus area. 
Provided that such declaration shall not 
be made without giving an opportunity 
of being heard to the landowner or the 
heirs, as the case may- be. l 


(13) In declaring the surplus area, 
under this section, the provision of this 
Act shall, as far as may be, apply. : 

(14) Any rules made under Section 25 
for giving effect to the provisions of this 
section may be made. retrospectively 
from the 30th October, 1956.” 


13. The Pepsu Land. Commission was 
to be constituted in accordance with the 
provisions of Section .32-P of the Pepsu 
Law, for advising the State Government 
with regard to exemption of lands from 
the ceiling in accordance with the pro- 
visions of Section ` 32-K of the Pepsu 
Law. .As is clear the provisions of Sec- 
tion 32-A shall not apply to the lands 
which were sought., to be- exempted 
under the provisions of Section 32-K of 
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the Pepsu Law. It would be se€n from 
the provisions of Section 32-K that in 
some categories of land exempted-under 
this provision, a periodical “review has 
been provided and the exemption could 
thus be. withdrawn. The only other pro- 
vision which deals with the exemptions 
under the Pepsu Law is Section 561 
wherein the lands belonging to the per- 
sons defined in clauses (a) to (b) were 
exempted from the provisions of the Act, 
Under Section 51-A of the Pepsu Law, 
the lands granted for gallantry before 
January 26, 1950, were also exempted, 


14. Under. the Punjab Law there is 
no specific provision in the Act to pro- 
vide for exemptions. However, the State 
Government in pursuance of the power 
vested in it under Section 27 of the 
Punjab Law framed the rules called 
the Punjab Security of Land Tenures 
Rules, 1956 (hereinafter referred to as 
the Rules). Part-II of the Rules deals 
with exemption of certain areas from the 
surplus area. The relevant provisions of 
this Part-II are as follows :— 


“B. Exemption of orchards, tea estates, 
co-operative garden colonies and well- 
run farms.— (1) If any landowner 
wishes to claim exemption on the ground 
that his surplus area is under a tea 
estate, or forms part of a well-run farm 
he may, within a period of thirty days 
from the date of publication of Revenue 
Department, Natification No. (632-A.R.I. 
(I1)-61/492, dated the 13th February, 
1961), or from the date of the order, 
passed by the Collector or the Special 
Collector, declaring the surplus area, or 
where an appeal against such order has 
been preferred to the Commissioner, 
within a similar period, from the date of 
the order, passed by the Commissioner, 
whichever is earlier, apply in Form H 
together with relevant information in 
Form-J, to the Collector of the district, 
in which the land for which exemption 
is claimed is situate. 

(2) Cases relating to co-operative gar- 
den colonies and orchards received by 
the Committee before the date of pub- 
lication of the notification referred to in 
sub-rule (1) shall be disposed of by the 
Collector or the Special Collector, as 
the case may be, in accordance with the 
. provisions of the Act. 


(9) Committee to decide landowners’ 
applications for exemptions of orchards 
and well-run farms— (1) On receipt of 
the application in Form H, the Collector 
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shall place it before a Committee cou- 
sisting of himself, as Chairman, one non- 
official member and an official of the 
Agriculture Department, both to be no- 
minated by Government. Government 
may if considered necessary, also nomi- 
nate an officer of the Revenue Depari- 
ment to represent it on the Board. 

(2) The Committee shall, before de- 
ciding the applications, give the land- 
owner an opportunity of presenting his 
case, Proceedings before the Committee 
will þe of a summary character, and the 


Chairman shall record the decision of 


the Committee, giving reasons briefly 
for the decision taken and announce it 
to the party concerned. 


In the event of a difference of opinion 
between the members of the Committee, 
the majority view shall prevail, and 
where opinion is equally devided, the 
Chairman will decide which of the two 
views shall prevail. 

(10) Considerations on which a land- 
owner’s application in Form H is to be 
decided.— (1) In deciding the land- 
owner’s application, the Committee shall. 
exclude from the surplus area to be uti- 
lised for the resettlement of ejected ten- 
ants :— 

(a) $ * * + * + * 

(b) Any area that is under (* * * * *) 
tea estate provided such (* * * * *) tea 
estate was in existence at the commence- 
ment of the Act. 

(c) Any area that is part of well-run 
farm. 


(2)-To decide if a farm is well-run, 
the Committee shall assign it marks in 
the manner explained in Rule 11, and 
classify it as follows :— 

Class A, — If it is awarded 80 per cent 
or more marks, 

Class B.—- If it is awarded 60 to 80 
per cent marks, 

Class C.— It is awarded less than 
60 per cent marks. 

(3) (a) A Class ‘A’ farm shall be deem- ` 
ed be a well-run farm. 

(b) Fifty per cent of the area under 
a farm of Class ‘B’ shall be left with 
the owner, according to his choice, and 
the rest declared as available for resettle- 
ment of tenants, ejected or Hable to 
ejectment. 

(c) The entire area under a farm of 
Class ‘C’ shall be declared as available 
for the resettlement of such tenants, 

x 


(4) t Rk ē + * X 


11, Assignment of marks to farms for 
the purpose of classification,— (1) The 
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maximum marks to be awarded to a 
farm, for the purposes of classification, 
shall be 1,000. 

(2) The features for which marks are 
awardable are those given in Sche- 
dule A, and marks shall be awarded for 
each feature, subject to the maximum 
RI noted against each in this Sche- 

ule: 


Provided that in allotting marks for 
"Yields the Committee shall apply the 
standard yields given in Schedule B 
(subject to such suitable adjustments as 
may be considered necessary on account 
of natural calamities). 


11-A. Revision of classification of 
well-run farms. — (1) The classification 
of Class ‘A’ or Class 'B’ farm referred to 
in sub-rule (2) of rule 10 shall be liable 
to be reviewed by the Committee. 


(2) The first review shall be made by 
the Committee in the months of Jan- 
uary and February after the expiry of 
at least three years from the date on 
which exemption to a farm is granted 
and thereafter periodical review shall 
be made by the Committee so that a 
period of not less than three years shall 
intervene between two consecutive re- 
views. l 

(3) Every person to whom an exemp- 
tion is granted under Rule 10, shall fur- 
nish information to the Collector of the 
district in which the land is situate, in 
Form-J-I personally or through his re- 
cognised agent or by registered post (ac- 
knowledgment due). 


(4) In reviewing the exemptions 
of well-run farms, the Commit- 
tee shall take into account the 
information furnished in respect of 
the farm in Form-J-1 and shall, 
as far as may be, be guided by the same 
rules as are applicable to the grant of 
€xemptions in respect of areas claimed 
to be under well-run farms and marks 
shall be awarded by the Committee for 
the harvest immediately preceding the 
first or subsequent reviews, as the case 
may be. 


(5) If, during the course of any review. 
the Committee finds that any area of 
land included in a farm exempted under 
Rule 10, is inherited by an heir of the 
landowner and such area of land, with 
the other lands, if any, already owned 
by him, does not exceed in the aggregate 
his permissible area, the Committee shail 
if such heir so desires exclude such area 
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of land for the purpose of reviewing the 
exemption relating to the farm from the 
date of inheritance. 

(6) If, as a result of review, the whole 
or any part of the farm, because of hav- 
ing ceased to earn exemption in accord- 
ance with the classification given in sub- 
rule (2) of Rule 10, is declared available 
by the Committee for resettlement, it 
may be utilised by the Circle Revenue 
Officer in accordance with the procedure 
laid down in these rules: 

Provided that such declaration shall 
not be made without giving an opportu- 
nity of being heard to the landowner or 
the heir, as the case may be. 


"12. Appeal from the Committee’s deci- 
sion— A landowner aggrieved by a deci- 
sion of the Committee may, within 30 
days from the date of announcement of 
its decision, appeal to the Government, 
whose decision shall be final.” 


15. In view of the provisions of Sec 
tion 14 of the Reforms Act, the lands 
belonging to religious or charitable in- 
stitutions defined under this provision, 
have been exemptéd from the operation 
of Chapter-IIT of the Act. Section 27 of 
the Reforms Act provides that the pro- 
visions of this Act shall not apply to 
the lands mentioned in this section. In 
view of the provisions of Section 28 (1) 
of the Reforms Act, the provisions of 
Punjab Law and Pepsu Law in so far 
as they are inconsistent with the provi- 
sions of the Reforms Act have been re- 
pealed, It would thus be seen that in 
the statute itself, the lands which were 
sought to be exempted either from the 
operation of Chapter-II or from the pro- 
visions of the Reforms Act have been 
specified and the categories of lands 
which were exempted either under the 
Punjab Law or the Pepsu Law and 
which do not find mention in any of the 
abovementioned provisions of the Re- 
forms Act have thus been withdrawn. 
Indication to this effect is also available 
from the provisions of sub-section (2) of 
section 5 of the Reforms Act wherein 
a land-owner has been permitted to in- 
clude exempted land in his selection of 
permissible area while making the decla- 
ration. If the exempted lands were en- 
titled to continue with the ex2mption 
there was no question of the said lands 
being brought within the purview of 
Sections 4 and 5 of the Reforms Act. It 
is clear that under the Punjab Law, 
there was no provision in the Act and 
the exemptions were only granted under 
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Part-IĦ. of the Rules, The said rules in 
so-‘far as they are inconsistent with the 
provisions of the rules framed under the 
Land Reforms Act called the Punjab 
Land Reforms Rules, 1973, have also 
been repealed in view of the provisions 
of Rule 23 of the said Rules. That be- 
ing- the position, I am of the opinion 
that the exemptions which do not find 
mention in the provisions of the Land 
Reforms Act stand automatically with- 
drawn. 


16. As regards the third question, the 
provisions of Section 15 of the Reforms 
Act have already been reproduced in the 
earlier part of the judgment. The pro- 
visions of sub-section: (1) of Section 15 
of the Reforms Act, save the rights of 
the tenant to purchase land which had 
accrued to him under Section 18 of the 
Punjab Law or Section 22 of the Pepsu 
Law. This provision does not give any 
fresh right to the tenants to purchase 
land, but has only kept intact the right 
Which had vested in the tenants in view 
of the provisions of the Punjab Law or 
the Pepsu Law, It is also clear that this 
` provision is applicable to such cases only 
where the order of purchase either un- 
der Section 18 of the Punjab Law or un- 
der Section 22 of the Pepsu Law had not 
yet been passed before the enforcement 
of the. Reforms Act. The quantum of 
compensation has been reduced as com- 
pared to. the earlier. quantum . provided 
under Section .18 of the Punjab Law. . It 
is_clear from the provisions of Section 15 
(1) of the Reforms Act that the quantum 
of compensation mentioned therein wil! 
apply - ‘to cases where the order deter- 
mining compensation. had not yet been 
passed, The other provision that the ten- 
ant shall become owner of the land on 
the payment of entire amount or the 
first instalment thereof in the Punjab 
Law and the Reforms Act remains the 
same.- Similarly, the provision regard- 
ing the’ recovery of the defaulted pay- 
ments of the instalments from the ten- 
ants by the: land-owner by way of land 
revenue are verbatim the same in th? 
Punjab Law and in the Reforms Act: 


The contention of Mr. Behl; the learned: 


counsel for the tenants, that since the 
quantum of compensation has been vari- 
ed under the new Act, therefore. the ‘re-. 
covery of payment of any instalment 
due as arrears of land revenue in pur 
suance of the order passed under Sec- 
tion 18 of the Punjab Law ‘before the 
enforcement of the Act, would run 
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counter to the -provisions of Section 15 
of the Reforms Act, is without any 
merit. As already observed, the quan- 
tum of compensation has been reduced 
under Secticn 15 (1) of the Reforms Act 
regarding the land which is yet to be 
purchased by the tenants. This -provi- 
sion clearly deals with those cases which 
are yet to arise after the enforcement ol 
the Act, but cases where orders have al- 
ready been passed det€rmining the com- 
pensation under Section 18 are nowhere 
intended to be reopened by the- legisla- 
ture. It may be observed that according 
to the Punjab Law and so also the Re- 
forms Act, the tenant becomes tha 
owner of the land the. moment he pays 
the first instalment: of the compensation 
The land-owner is. divested of the 
ownership of the land which from that 
date vests in the tenant. There is no 
inconsistency as regards the provisions 
of recovery in the Punjab Law and in 
the Reforms Act. The provisions are 
analogous. Had the provision regarding 
the recovery of the arrears of instal- 
ments as. arrears of land revenue been 
omitted in the Reforms Act, a plausible 
argument could be raised that there was 
Inconsistency and that the order passed 
ender the Punjab Law was not valid. 
Since I have come to the conclusion that 
there was no inconsistency as regards 
the mode of recovery under the Punjab 
Law and the Reforms Act, therefore, it 
cannot be successfully contended that 
the orders ‘passed under the Punjab Law 
are invalid, and the provisions of Sec- 
tion 17 of the Reforms Act are of na 
consequence. At this stage, reference 
may be usefully made to the, provi- 
sions of clause (ii) of sub-section (2) of 
Section 28 of the Reforms Act and sa 
also to clause (iil) of said sub-section. 
Under these clauses, the previous opera- 
tion of the Punjab Law and the Peps 
Law or anything duly done or suffered 
thereunder, shall not be affected by the 
repeal, When an order under Section 18 
of the Punjab Law is ‘passed - and the 
land is transferred to the tenant | sub- 
ject to the condition of payment of com- 
pensation to the land-owner, rights of 
both the parties stand determined. Both 
the sid-s suffer rights and liabilities and 
such rights and liabilities have been kept 
intact in spite of the repeal of the pre- 
vious enactments. Similarly, the right 
of.a land-owner to recover the defaulted 
instalments as arrears of land. revenue 


Has ‘been kept intact under clause (iii) as 
wéll, Under this clausé, all rights, privi- 


ne ee it 
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leges,- obligations or liabilities acquired, 
accrued: or incurred under the Punjab 
Law and the Pepsu Law in so. far as the 
same are not inconsistent with the pro- 
visions of .the Reforms Act, such rights, 
privileges, obligations or liabilities may 
be instituted, continued or enforced as 
if the Punjab Land Reforms Act had not 
yet been passed, provided such proceed- 
ings or remedy, as far as may bẹ, be in- 
stituted, continued or enforced in ac 
cordance with the procedure specified by 
or under the Reforms Act. Thus right of 
a landowner to recover the defaulted 
payment of compensation as arrears ol 
land revenue is also saved by this sub- 
clause of Section 28 of the Reforms Act. 
From whatever angle the matter may be 
viewed, the conclusion is obvious that 
the repeal will in no way affect the right 
of a landowner to recover the defaulted 
payment of compensation in cases where 
the liabilities of the parties stand deter- 
mined before the enforcement of the Re-. 
forms .Act. I answer the third question 


-accordingly. 


. 17. . The propositions of law having 
been laid down, all these cases may now 
be put up for hearing before the appro- 
priate Benches for disposal, I order ac- 
cordingly. There shall be no order as to 
costs, 
GOKAL CHAND MITAL, J. :— 18. 
On a careful perusal of the judg- 
ment of B. S. Dhillon, J., while I agree 
with the reasoning and conclusions ar- 
rived at on questions Nos. 2 and 3 for- 
mulated in the opening part of his judg- 
ment, J have not b@en able to persuade 
myself to agree with the answer propos- 
ed to question No, 1 and, therefore, pro- 
ceed to give my own reasons therefor. 
To my mind, question No, 1 deserved to 
be posed as follows :— 


1. Whether a landowner owning land 
in excess of the permissible area under 
section 4 of the Punjab Land Reforms 
Act, 1972, can, under Section 5 of that 
Act, select permissible area for himself 
and for each of his adult sons,. out of 
the surplus area declared under the 
Punjab Security of. Land Tenures Aci, 
1953, or the Pepsu Tenancy and Agri- 
cultural Lands Act, 1935, of which pos- 
session had not been taken over by .the 
State Government. till the commence- 
ment of that Act? che 

19. In the, cases before us, the sur- 
plus area had been declared before: the 
coming into force of the Punjab Land 
Reforms. Act, 1972 (Act No. 10 of 1973) 
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(hereinaf:er called the Act), either. un- 


der the Punjab Security of Land- Ten- 
ures Act, -1953 (hereinafter called: the 
Punjab Law), or under the Pepsu Ten- 
ancy and Agricultural Lands Act, 1955 
(hereinafter called the Pepsu Law). 
However, in spite of declaration of the 
surplus area, the landowners continued in 
possession. even of the land declared sur- 
plus till the filing of the writ petitions 
and even till today, When possession of 
the surplus area declared under the 
Punjab Law or the Pepsu Law was 
sought to be taken, after the coming into 
force of the Act, writ petitions were fil- 
ed in this Court to challenge that action 
on the ground that till proceedings are 
taken under the Act for declaration of 
surplus area, the landowners cannot be 
dispossessed, inasmuch as the provisions 
of the Act are inconsistent with the pro- 
visions of the Punjab Law or the Pepsu 
Law and, therefore, the orders declaring 
surplus area under those Laws have to 
be ignored in view of Section 28 (1), read 
with Section 17 of the Act. In order to 
appreciate the contention, it will be use- 
ful to notice the relevant provisions of 
the Punjab Law and the Pepsu Law first. 


20, Under the Punjab Law, each indi- 
vidual, whether minor or major was en- 
titled to a separate permissible area. 
There was no concept of family as a unit 
under that Law. After the declaration of 
surplus area, the same could be utilised 
by resettlement of tenants. The utilisa- 
tion was complete only on taking of pos- 
session by the resettled tenants (See 
Financial Commissioner, Haryana v. Smt. 
Kala Devi, AIR 1980 SC 309), The land- 
owner in spite of resettlement continued 
to be the owner of the surplus area and 
was entitled to the rent from the re- 
settled tenants and at no stage the State 
Government became owner of the sur- 
plus area. Under the Pepsu Law also 
each individual, whether minor or major, 
was entitled to a separate -permissible 
area and there also there was no con- 
cept of family as a unit. After the de- 
claration of the surplus area, the mo- 
ment possession of the surplus area was 
taken by the State Government, it-vest- 
ed in it free from all encumbrances and 
the surplus area so vested could be uti- 
lised for the. resettlement of tenants. 
Here, the ownership of the landowner 
ceased and the State became the owner. 
This brings me. to the. consideration of 
the various relevant provisions of the 
Act. . Gite eke 
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21. The Act brought a vital change 
and for the first time the concept of 
family as a unit was introduced. Sec- 
tion 3 (4) defines ‘family’ which includ- 
ed husband, wife and their minor child- 
ren other than a married minor 
daughter. Section 3 (15) defines ‘surplus 
area’ to mean the area in excess of the 
permissible area, Section 4 (1) provides 
that no one would own or hold land in 
excess of permissible area subject to the 
provisions of Section 5. Section 4 (2) de- 
fines the ‘permissible area’, The method 
of calculation of permissible area under 
the Act is different from the Punjab Law 
and the Pepsu Law and as such the per- 
missible area under the Act would be 
different from the permissible area un- 
der those Laws. Section 5 (1) provides 
that every person, who owns or holds 
land as landowner or tenant in excess of 
the permissible area on the commence- 
ment of the Act, or at any time there- 
after, would be entitled to select his per- 
missible area and would intimate his 
selection to the Collector or Collectors 
concerned, as the case may be, within 
the prescribed period. It further pro- 
vides that if such person has an adult 
son, 
separate permissible area in respect of 
each such son out of the land owned or 
held by him subject to the condition that 
the land so selected together wtih the 
land already owned or held by such son 
shall not exceed the permissible area of 
each such son. 


22. Suppcse before the enforcement of 
the Act a landowner (similar would be 
the position of a tenant holding more 
land than permissible area) owned land 
more than his permissible area both un- 
der the Punjab Law and the Pepsu Law, 
as the case may be, and his surplus area 
had been declared. Similarly, his wife 
and minor children owned land which 
was either within the permissible area 
or more than the permissible area or 
some of them owned within the permis- 
sible area and the others more than the 
permissible area. If the surplus area 
declared in the hand of the landowner, 
his wife and minor children is either not 
utilised under the Punjab Law or is not 
taken possession of by the State under 
the Pepsu Law, in spite of declaration of 
surplus aréa in their hands, the resultant 
-effect on the enforcement of the Act 
would be that the holding of the land- 
owner, his wife and minor children 
would be clubbed together and would 
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constitute as one unit in the hands of 
the landowner, Since on the commence- 
ment of the Act the landowner would be 
owning more than the permissible area, 
therefore, by virtue of Section 5 (1) the 
landowner would be entitled to select 
his permissible area and in case he has 
adult sons on the commencement of the 
Act, he would also be entitled to select 
permissible area for each one of them 
inclusive of the land owned by each one 
of them. 

22-A, The next question which arises 
for consideration is whether the land- 
owner would be entitled to select his 
own permissible area as also of his adult 
sons out of the total land owned by the 
landowner, his wife and minor children 
or out of the land other than the one 
which was declared surplus, either un- 
der the Punjab Law or the Pepsu Law, 
whether in the hands of the landowner, 
his wife and minor children or out of 
the surplus area also which continued 
to be in their possession on the date of 
commencement of the Act in spite of 
declaration of surplus area. My answer 
to the aforesaid question is that the land- 
owner would be entitled to select the 
permissible area for himself and for each 
of his adult sons only out of the per- 
missible area allowed to the landowner, 
his wife and minor children under the 
Punjab Law or the Pepsu Law and not 
from out of the surplus area declared 
under those Laws in his hands or in the 
hands of his wife and minor children. In 
coming to this conclusion, I draw sup- 
port from a combined reading of Sec- 
tions 5 (2), 8, 9 (1), 11 (2), 11 (5) and 
28 (2) (i), read with both the provisos, 
and Section 28 (2) (ii) and 28 (2) (iii) 
of the Act. The aforesaid provisions, for 
facility of reference, deserve to be re- 
produced hereunder along with sub-sec- 
tion (1) of Section. 5 of the Act:— 

"5. Selection of permissible area and 
furnishing of declaration by certain per- 
gons. 


(1) Every person, who on the appoint- 
ed day or at any time thereafter, owns 
or holds land as landowner or mortgagee 
with possession or tenant or partly in 
one capacity and partly in another, in 
excess of the permissible area, shall se- 
lect his permissible area and intimate 
his selection to the Collector, and where 
land is situate in more than one district, 
to the Collectors concerned, through a 
declaration to be furnished in such form 
and manner and within such period as 
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may be prescribed and if such person 
has an adult son, he shall also be en- 
titled to select separate permissible: area 
in respect of each such son, out of the 
land owned or held by him, subject to 
the condition that the land so selected 
together with the land already owned or 
held by such son, shall not exceed the 
permissible area of each such ‘son: 


Provided that where land is situate in 


more than one patwar circle, the decla-- 


ration shall be supported by an affidavit 
' in the prescribed form, 


5 (2). In making the selection, such a 
person shali include, firstly, land mort- 
gaged without possession and, secondly. 
land under self-cultivation on the date 
of commencement of the period prescrib- 
ed for furnishing the declaration under 
sub-section (1), but shall not include area 
declared surplus under the Punjab Law. 
the Pepsu Law or this Act, other than 
the area which was exempt from utilisa- 


tion by the State Government immedi- 


ately before such commencement. 


8. Vesting of unutilised surplus area 
in the State Government. 


Notwithstanding anything contained in 
any law, custom or usage for the time 
being in force, but subject to the provi- 
sions of Section 15, the surplus area, de- 
clared as such under the Punjab Law or 
the Pepsu Law, which has mot been uti- 
lised till the commencement of this Act 
and the surplus area declared as such 
under this Act, shall, on the date on 
which possession thereof is taken by or 
on behalf of the State Government, vest 
in the State Government free from ali 
encumbrances and in the case of surplus 
area of a tenant, which is included with- 
in the permissible area of the landowner, 
the right and interest of the tenant in 
such area shall stand terminated on the 
aforesaid date: 


Provided that where any land falling ' 


within the surplus area is mortgaged 
with possession, only the mortgagee 
rights shall vest in the State Govern- 
ment, 


9 Power to take possession of surplus 
area. 


(1) The Collector may, by an order in 
writing, after an area has become sur- 
plus under the Punjab law or the Pepsu 
law or becomes surplus under this Act, 
direct the landowner or tenant or any 
other person in poss@ssion of such area 
to deliver possession thereof, within ten 
days of the service of the order on him, 
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to such persons as may be specified in 
the order, > 
` * + * + E 

11, Disposal of surplus area. 

(1) * * * = * F * 

(2) The State Government may, bv 
notification in the official Gazette, frame 
a scheme for utilising the surplus area 
under the Punjab law, the Pepsu law or 
this Act by, — 

(a) conferment of rights of ownership . 
on tenants in respect of such land as is 
comprised in the surplus area of the 
landowner of such a tenant, and 

(b) allotment to tenants, members of 
Scheduled Castes and Backward Classes 
and landless agricultural workers, of an 
area not exceeding two hectares of the 
first quality land or equivalent area, pro- 
vided that the total area held or owned 
by any such allottee, after the allotment, 
shall not exceed two hectares of the first 
quality Jand or equivalent area. 

* + * * + a 


(5) “Notwithstanding anything contain- 
ed in any other law for the time being 
in force and save in the case of land ac- 
quired by the State Government under 
any law for the time being in force or 
by an heir by inheritance, no transfer 
or other disposition of land which is 
comprised in the surplus area under the 
Punjab law, the Pepsu law or this Act, 
shall affect the vesting thereof in the 
state Government or its utilisation under 


this Act. 
* * La # d z 
28. Repeal and Saving. 
(1) * x * 4 + ¥ 


(2) The repeal of the enactments men- 
tioned in sub-section (1), hereinafter re- 
ferred to as the said enactments, shall 
not affect — 

(i) the proceedings for the determina- 
tion of the surplus area pending imme- 
diately before the commencement of this 
Aet, under either of the said enactments, 
which shall be continued and disposed of 
as if this Act had not been passed, and 
the surplus area so determined shall vest. 
in, and be utilised by, the State Gov- 
ernment in accordance with the provi- 


sions of this Act: 


Provided that such proceedings shall, 
as far as may be, be continued and dis- 
posed of, from the stage these were im- 
mediately before the commencement of 
this Act, in accordance with the proce- 
dure specified by or under this Act: and 
the cases pending before the Pepsu Land 
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Commission immediately before the date 
of commencement of this Act shall. stand 
transferred to the Collector of the dis- 
trict concerned for disposal: 


Provided further that nothing in ‘this 
section shall affect the determination 
and utilisation of the surplus area, other 
than the surplus area referred to above, 
in accordance with the provisions of this 
Act, a 2 

(ii) the previous operation of the said 
enactments or anything duly done or 
suffered thereunder; 

(iii) amy right, privilege, obligation or 
liability acquired, accrued or incurred 
under the said enactments, in so far as 
such right, privilege, obligation or liabi- 
lity is not inconsistent with the provi- 
sions of this Act and any proceeding or 
remedy in respect of such right, privi- 
lege, obligation or liability may be insti- 
tuted, continued or enforced as if this 
_ Act had not been passed: 


Provided that such proceeding or 
remedy shall, as far as may be, be insti- 
tuted, continued or enforced in accord- 
ance with the procedure specified by or 
under this Act,” 


23. While a landowner has been al- 
lowed to select his permissible area as 
also for his adult sons under Section 4 
(1) of the Act, Section 5 (2) gives the 
guidelines as to how the selection is to 
be made. In making the selection, first- 
ly the land mortgaged without posses- 
sion has to be included and then land 
under self-cultivation but there is a spe- 
cific prohibition not to include the area 
declared surplus under the Punjab Law, 
the Pepsu Law or the Land Reforms Act. 
However, out of the surplus area declar- 
ed under the Punjab Law or the Pepsu 
Law, an exception has been made in re- 
gard to the land which was exempted 
from utilisation by the State Govern- 
ment, Therefore, in case out of the 
surplus area declared a specific exempt- 
tion was granted by the State Govern- 
ment from utilisation of the entire or 
part thereof, then to the extent of ex- 
emption of land the bar from making 
selection from the surplus area was not 
_to operate and from the exempted sur- 
plus area the selection could be made. 
To put it in more simple words, a land- 
owner could make selection of permis- 
sible area for himself and for his adult 
sons from the land other than the sur- 
plus area declared under the Punjab 
Law or the Pepsu Law, minus the land 
which was exempted from utilisation by: 
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the State Government under the Punjab 
Law or the Pepsu Law. Therefore, if in 
a case no land was exempted from: uti- 
lisation under the Punjab Law or the 
Pepsu Law out of the surplus area de- 
clared under those laws, no selection 
could be made therefrom but. in cases 
where exemptions had been granted by 
the State Government, the selection 
cone be made from the exempted area 
also. 


24.. It wes urged on behalf of the 
Jandowners that Section 5 (1) of the Act 
gave right to a landowner to make selec- 
tion of his permissible area as also of 
his adult sons and that right could not 
be curtailed by sub-section (2) which 
was merely a procedural provision and, 
therefore, sub-section (1) would override 
sub-section (2). I am not impressed with 
this argument at all. To my mind, both 
the sub-sections are substantive provi- 
sions and ere part of the same section 
and have to be read together and if 
both the sub-sections can be given effect 
to, then the effect must be given. I am 
of the opinion that both sub-sections (1) 
and (2) of Section 5 of the Act can stand 
together and full effect can be given to 
them and there is no inconsistency 
therein. The aforesaid view of mine is — 
fully borne out from a perusal of the © 
remaining sections of the Act quoted ` 
above, Section 8 clearly provides that 
the surplus area declared under the 


Punjab Law or the Pepsu Law, which 
has not been utilised till the commence- 
ment of the Act, shall vest in the Stat? 


on the date on which possession is taken 
by or on behalf of the State Govern- 
ment. Jf after the commencement of 
the Act, a landowner’ was allowed to 
select his permissible area out of the 
surplus area declared under the Punjab . 
Law or the Pepsu Law then it could not 
be provided in Section 5 that the unuti- 
lised surplus area under the Punjab Law . 
or the Pepsu Law shall vest in the State 
Government the moment possession is 
taken. Section 9 (1) authorises the 
Collector to direct a landowner by an 
order in writing. to deliver possession 
of the surplus area declared under the 
Punjab Law or the Pepsu Law withia 
a period of ten days of the service of the 
order failing which, under. Section 9 (2) 
possession could be taken by use of such 
force as may be necessary, Again, Sec- 
tion 11. (2). provides for the. disposal of 
the surplus area whether declared under- 
the- -Punjab Law, the Pepsu Law or the 
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Act.. If the surplus area declared‘ under 
the Punjab Law or the Pepsu Law couid 
not be utilised before the Act came into 
force, then it could clearly be provided 
that all those orders would lapse, or 
would lapse at least to the extent they 
are unutilised, and proceedings for de- 
claration of surplus area would be taken 
under the Act. But, that is not the 
case according to Secs, 8, 9 and 11 (2). 
The matter becomes still more clear on 
a reading of Section - 28, which deals 
with repea: and saving clause. While 
Section 28 (1) repeals only those provi- 
sions of the Punjab Law and the Pepsu 
Law in so far as they are inconsistent 
with the provisions of the Act, the sav- 
ing clause contained in Section 28 (2) (i) 
still provides that the proceedings for 
the determination of the surplus area 
pending immediately before the com- 
mencement of the Act, whether under 
the Punjab Law or under the Pepsu 
Law, shall be continued and disposed 
of as if the Act had not been passed and 
the surplus area so determined shall 
vest in, and be utilised by, the State 
Government in accordance with the pro- 
visions of this Act, In spite of the repeal 
clause and the fact that the permissible 
area under the Punjab .Law and the 
Pepsu Law is different from that under 
the Act, and while each individual, whe- 
ther minor or major, could hold permis- 
sible area under. the Punjab Law -and 
the Pepsu Law, a family consisting of 
the landowner, his wife and minor 
children has been made one unit who 
can hold permissible area under the 
Act, which clearly goes to show: that the 
provisions of the Punjab Law and the 
Pepsu Law are inconsistent with the 
provisions of the Act, yet the saving 
clause provides that the pending proceed- 
ings under the Punjab Law or the Pepsu 
Law are to be continued and disposed 
of as if the Act had not been passed 
and the surplus area so determined has 
to vest in the State Government in ac- 
cordance with the provisions of the Act. 
Therefore, in spite of the fact that sur- 
plus area was not declared under the 
Punjab Law or the Pepsu Law by the 
time the Act came into force, yet it was 
provided that the proceedings would be 
continued and disposed of as if the Act 
had not been passed. By this deeming 
provision, it will have to be assumed as 
if the Act has not come into being- with 


the result that there would: be no in-- 


consistency and -the proceedings will have 


to be disposed of under the Punjab Law: 


“Ranjit Ram v. Financial Commr., Revenue, Punjab (FB)- 


. Pepsu 


P.& H. 333 


and thé- Pepsu Law. The first proviso, 
however, provides that the proceedings 
shall be continued and disposed of in 
accordance with procedure specified in 
the Act. According to this proviso, the 
substantive ‘provisions of the Punjab 
Law and the Pepsu Law would continue, 
but only for procedural matters the Act 
would be followed. The procedural part 
would relate to the officer who has to 
complete the proceedings for declaration 
of the surplus area as named in the Act. 
The second proviso makes. the matter 
still more clear. After the surplus area 
is determined under the Punjab Law 
or the Pepsu Law, under. clause (1), 
such determination would not affect a 
fresh determination of the surplus area 
in accordance with the provisions of the 
Act ‘and the utilisation of the surplus 
area declared under the Act. It has 
specifically been mentioned in the pro- 
viso that the surplus area declared under 
the Act would be other than the sur- 
plus area referred to above, meaning 
thereby the surplus area declared under 
the Punjab Law or the Pepsu Law by 
an order after the coming into force of 
the Act. Therefore, the Legislature in 
its wisdom made it very clear at every 
stage that the surplus area declared 
under Punjab Law or the Pepsu Law, 
even if not utilised till the -comménce- 
ment of the Act, or declared under the 
Punjab Law or the Pepsu Law after the 
enforcement of the Act, would still con- 
tinue to be surplus area, which the 
State can acquire by taking possession 
under Section 9 of the Act and the mo- 
ment possession is taken under Section 9, 
it would vest in the State under Sec- 
tion 8 As already observed earlier, 
from the surplus area declared under 
the Punjab Law or the Pepsu Law, there 
is one exception made with regard to 
that part of the surplus area which was 
exempted from utilisation by an order 
of the State Government under those 
Laws and out of such exempted area the 
landowner was allowed to select for 
himself and for his adult sons but he 
was not allowed to select either for 
himself or for any of his adult sons out 
of the unexempted surplus area. The 
aforesaid view is further strengthened 
from a reading of Section 28 (2) (ii). 
This provision specifically saves the ope- 
ration of the Punjab Law as also the 
Law. for anything duly done 
under those Laws. Therefore, the orders. 
of surplus area made under the Punjab 


Law and’ Pepsu: Law have been saved 
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by this provision. However, Sec. 5 (2) 
provides for an exception as the land- 
owner is allowed to select even from 
the exempted surplus area. While ac- 
cording to Section 28 (2) (ïi) of the 
Act, the rights, privileges, obligations or 
liability acquired, accrued or incurred 
under the Punjab Law or the Pepsu 
Law were kept intact, the proceeding 
or remedy was sought to be instituted, 
continued or enforced in accordance 
with the procedure specified by the Act. 
Therefore, even if the surplus area pro- 
ceedings were pending on the commen- 
cement of the Act, and were disposed 
of thereafter finally, the appeals, fur- 


ther appeals and revisions were to be 


filed not in accordance with the Punjab 
Law or tne Pepsu Law but in accordance 
with the procedure prescribed by the 
Act, Otherwise, the substantive rights 
had to be determined under the Punjab 
Law or the Pepsu Law by the ahon 
ties under the Act. 


25. If sub-section (2) of Section 5 of 
the Act had not been enacted, it could 
reasonably be argued that selection caa 
be made by a landowner for himself 
and also for his adult sons out of the 
entire land owned by him on the appo 
inted day, including the unutilised sur- 
plus area declared under the Punjab Law 
or the Pepsu.Law, but the doubt, if 
any, has been removed by making a 
clear provision in sub-section (2) as to 
how the selection is to be made, In sub- 
section (2) it has clearly been provided 
that in making selection the surplus 
area under the Punjab Law or the 
Pepsu Law shall not be included, sub- 
ject to the exception of exempted land. 
Suppose Section 5 were not divided into 
two sub-sections and after the conclu- 
sion of the present sub-section (1) and 
before the proviso the word ‘and’ was 
added and then what is contained in 
sub-section (2) continued with a comma, 
and the proviso was added at the end, 
then the question is how such Section 5 
would be interpreted. Would it be said 
that some part of this section is sub- 
stantive and the other is procedural? 
To my mind, it would be a wholesome 
provision providing for permissible area 
as also the method for selection of per- 
missible area. If in that eventuality, 
whole of Section 5 will have to be given 
effect to, then I do not think it is per- 
missible fo make different interpreta- 
tion if the section is divided into two 
parts. From this viewpoint also, I am 
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of the opinion that a landowner whils 
making selection for himself or for his 
adult sons is debarred from including 
the area which was declared surplus 
under the Punjab Law or the Pepsu 
Law, with the exception of exempted 
area. The aforesaid view is further 
strengthen¢d by a reading of sub-section 
(5) of Section 11 of the Act. This sub- 
section provides that a transfer or other 
disposition of land which is comprised 
in the surplus area under the Punjab 
Law or the Pepsu Law or the Act, shall 
not affect the vesting thereof in the 
State Government or its utilisation 
under the Act. However, two excep- 
tions have been made. Those exceptions 
are that if the land is acquired by ths 
State Government under some law or 
by an heir by inheritance. In that case 
fresh proceedings will have to be taken 
for declaration of the surplus area in the 
hands of the landowner or the heirs as 
the case may be. Therefore, it further 
shows that even if a landowner had 
transeferred whole of his permissible 
area before the commencement of the 
Act and was left only with the unutilis- 
ed surplus area under the Punjab Law 
or the Pepsu Law on the date of com- 
mencement of the Act, he could not come 
forward and say that he would be en- 


titled to file a fresh declaration under 


Section 5 (1) of the Act to select per- 
missible area for himself and for his 
adult sons out of the unutilised surpl.s 
area because he is prohibited to do so 
sub-section (2) of Sec. 5, 
except from the exempted area. Even if 
he had made a transfer or other dispo- 
sition of the unutilised surplus area 
under the Punjab Law or the Pepsu 
Law, before the commencement of ‘the 
Act, the said transfer or disposition 
would be ignored by virtue of sub-sec- 
tion (5) of Section 11 of the Act and the 
same shal; not affect the vesting there- 
of in the State Government or its utili- 
sation under the Act. Therefore, to 
hold that under Section 5 (1) of the Act, 
a landowner would be entitled to select 
his permissible area out of the unutilis- 
ed land declared surplus under the 
Punjab Law or the Pepsu Law would 
be setting al naught the entire Reforms 
Act. The clear object on a reading of 
all the aforequoted provisions is that the 
surplus area declared under the Punjab 
Law, the Pepsu Law or the Act would 
be available for vesting in the State 


Government and for its utilisation under 
the Act, 


~ 
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26. Then it was sought to be argued 
that by virtue of Section 4 (1), Sec- 
tion 4 (2) would be subject to Section 5 
and, therefore, the landowner would be 
entitled to select permissible area for 
himself as also for his adult sons even 
from the unutilised surplus area declar- 
ed under the Punjab Law and the Pepsu 
Law. To my mind, this argument goes 
against the landowners and not in theif 
favour. If Section 5 had been subject 
to Section 4, then there may have been 
some merit in the argument but advi- 
sedly the Legislature has made Sec. 4 
subject to Section 5 and, therefore, even 
if on selection the landowner is not able 
to make up his permissible area or for 
any of his adult sans, he will have to 
remain content with the same and in 
no case he would be able to make up 
his permissible area from the unutilised 
surplus area declared under the Punjab 
Law or the Pepsu Law except from the 
exempted surplus area, if any. The 
object of making Section 4 subject to 
Section 5 was twofold, One, if a land- 
owner is not able to select his permis- 
sible area up to the extent provided by 
Section 4 (2), because he cannot do so 
from the surplus area declared under 


the Punjab Law or the Pepsu Law, it- 


would stand reduced to the area avail- 
able for selection and, secondly, in cases 
where a landowner is able to select per- 
missible area for himself and for each 
of his adult sons, the total area so se~ 
lected would be far in excess of the per- 
missible area allowed by Section 4 (2). 
In case Section 4 had not 
subject to Section 5, the landowner 
would not have been able to own more 
than the permissible area and, there- 
fore, would not have been able to select 
separate permissible area for each of his 
adult sons as the land selected by him 
for his sons, in law, is also owned by 
him. Since Section 4 is subject to Sec- 
tion 5, therefore, by virtue of Section 5 
the permissible area would stand en- 
larged than permitted by Section 4. ` If 
it had not been so provided, it would 
have been for the Courts to  reconcil? 
Sections 4 and 5. Therefore, even this 
matter goes against the petitioners, 


27 It is true that the Act was publish- 
ed on 2nd April 1973, but the appointed 
day was defined as 24th day of January, 
1971. The land held by a landowner 
had to be cetermined on the appointed 
day or the evaluation thereof had to be 
made as if it was being made on the 
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appointed day, according to Section 4 (5) 
and (7) of the Act. While determining 
the permissible area, any transfer by 
sale, gift or otherwise other than bona ` 
fide sale or transfer after the appointed 
day but before the commencemeni of 
the Reforms Act had to be ignored, 
Section 4 (5) of the Act has reference 
to bona fide sales or transfers made 
during the interregnum between the ap- 
pointed day and the commencement of 
the Act. Section 5 (1) of the Act talks 
about the ownership of a landowner on 
the commencement of the Act, meaning 
thereby that all transfers made there- 
after will be ignored in finding out his 
ownership cn the commencement of the 
Act and for purposes of declaration of 
the surplus area, Section 11 (5) of the 
Act further shows that the land declar- 
ed surplus under the Act would be 
unaffected with regard to its vesting in 
the State Government and its utilisation 
under the Act in spjte of any transfer 
or other disposition made by a land- 
owner. Further, two exceptions have 
been made. One is with regard to the 
acquisition by the State under any law 
for the time being in force and the other 
is acquisition by an heir by inheritance. 
In the first case, the surplus area will 
have to be redetermined in the hands 
of the landowner and in the second case 
the order of surplus area of the land- 
owner will lapse on his death with re- 
gard to the surplus area which had not 
vested in the State and the surplus area 
will have to be redetermined in the 
hands of the heir or heirs as the case 
may be. Similar was the position 
under the Punjab Law and the Pepsu 
Law. Reference may be made in this 
regard to Section 10-A (b) of the Punjab 
Law, where a provision has been made 
in terms identical to Section 11 (5) of 
the Act. The resultant effect is that at 
no point ox time a landowner was enti- 
tled to transfer or dispose of the land 
comprised in the surplus area before its 
possession was taken over by the State. 
or affect the vesting thereof, Keeping 
in consonance with it, a specific: provi- 
sion was made in Section 5 (2) of the 
Act that in cases falling under Sec. 5 (1) 
of the Act, the selection would be made 
that no part of the 
surplus area under the Punjab Law or 
the Pepsu Law, even if not taken pos- 
session of by the State till the enforces, 
ment of the Act, shall be included m- 
the permissible area either for himself 


or for his adult sons while making the 
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selection. It is true that by virtue of 
Section: 5 (1) of the Act; the landowner 
would. be treated owner of the surplus 
area declared under the Punjab Law or 
the -Pepsu Law of which possession has 
not been taken over by the State ana, 
therefore, would be a case in: which 
fresh proceedings will have, to be taken 
under the Act either for selection of ths 
permissible area under Section 5 (1) oF 
for determmation of the surplus area 
under Section 7 of the Act but in either 
event the area declared surplus under 
the Punjab Law or the Pepsu Law would 
remain untouched and would continue 
to be surplus area under the Act as well. 
If this plain interpretation is not adopt- 
ed, then a landowner who may have 
sold his entire permissible area before 
the appointed day and was in possession 
of the surplus area on the appointed day 
and continued to be in possession till the 
Act came into force, which was more 
than the permissible area under the Act. 
then although Section 5 (1) would be 
attracted, he would be able to select 
permissible area for himself as also for 
each of his adult sons out of the sur- 
plus area declared under the Punjab 
Law or the Pepsu Law. To avoid this, 
the entire Punjab Law or the Pepsu Law, 
were not repealed which is plain from 
a reading of Section 28 (1) of the Act. 
The repeal was only to the extent those 
Acts were inconsistant with the provi- 
sions of the Act. Similarly, if a land- 
owner had transferred whole of the 
surplus area whether declared under 
the Punjab Law or the Pepsu Law of 
which he was in possession immediately 
before the appointed day and the remain- 
ing land in his possession was: less than 
the .permissible area under the Act, 
neither Section 5 (1) nor Section 7 of 
the Act -would apply. Still by virtue 
of the Punjab Law or the Pepsu Law, 
as also the various -provisions of the Act, 
including Sections 8, 9, 11 (2) and 11 (5). 
the surplus area under those Acts would 
continue to be surplus area under the 
Act and the same would vest in the 
State the. moment possession is taken 
and would be utilised as such notwith- 
standing the transfer made by the land- 
owner. Again, Sections 28 (1), 28 (2) (ii) 
and (iti) of the Act would come into play 
with the result that .by virtue of Sec- 
tion 10-A (b) of the Punjab Law,- the 
transfers would be ignored. Moreover, 
a reading of Section 10-A. (b)-of the 
Punjab Law along with. Section 11, (5). of 
the Act would show that at no point of 
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time could a landowner -deal with -the 
surplus area in his possession.so. as lo 
deprive the State of taking possession 
of the same and utilisation thereof in ac- 


- cordance .with law. Any interpretation 


to the. contrary will take away the be- 
neficial legislation made for land reforms 
in the State. : 


28. This brings me to the considera- 
tion of the provisions of Section-7 of 
the Act. Under Section 7 (1), the Col- 
lector has to- process both the casés, 
whether it is one where. the declaration 
was furnished by a landowner under 
Section 5 (l) of the Act or where the 
landowner fails to furnish the declara- 
tion and information is collected by th® 
Collector himself under Section 6 of 
the Act. In both cases, while making 
the determination of surplus area, the 
Collector will have to keep in view the 
provisions of both the sub-sections of 
Section 5, The moment the Collector 
will have to keep in view the provisions 
of. Section 5, obviously he will have. to 
refer to Section 4 of the Act because 


_the permissible area mentioned in Sec- 


tion 5 has been defined in Section 4 
Therefore, while. making determi- 
nation of surplus area under Sec 
tion 7 (1) in any of the two eventualities, 
a landowner would be entitled to claim 
permissible area for himself as also for 
his adult sons. Any failure of the land- 
owner to file a declaration under Sec- 
tion 5 (1) would not deprive him from 
seeking a selection of separate. permissi- 
ble area for each of his adult sons. The 
only penalty clause is contained in Sec- 
tion 7 (2) and where: a landowner fails 
to furnish the declaration as required 
by Section 5 (1) of the Act, the Collector 
has been authorised to reduce the per- 
missible area of that person as provided 
in that sub-section. Since the fault was 
with the landowner, the penalty has 
been provided on him only and not on 
the adult sons. The landowner would 
be entitled to select fully permissible area 
for his adult sons. Even under the Pun- 
jab Law or the Pepsu Law, a provision 
like Sec, 7 (2) is contained where for 
the fault of the landowner to file decla- 
ration within the prescribed time, pen- 
alty has been provided and those penalty 
provisions have withstood the test of 
vires up to the highest Court of the land. 
Besides sales or other dispositions which 
could. reduce the land owned bya land- 
owner,: sub-section (4) of Section 7 fur- 
ther provides that in determining the 
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surplus area. of any. person, judgments; 
decrees or- orders of the Court or other 
authority obtained: after the commence- 
ment -of the Act, having the effect of 
diminishing the surplus area, are to be 
ignored. Similarly, the tenancies crea- 
ted after the commencement of the Act 
in respect of land which has been de- 
clared surplus or could be declared as 
such tinder the Punjab Law or the Pepsu 
Law or the Act are to be ignored. There- 
fore, it is made still more clear that the 
Collector while determining the -surplus 
area under Section 7 of the Act cannot 
touch the surplus area declared under 
the Punjah Law or the Pepsu Law al- 
though it remained in possession of the 
landowner up to the date of commence- 
ment of this Act, even judgments, de- 
crees and orders of Court or authority 
or tenancies obtained or created after 
the commencement of the Act, having 
the effect of diminishing the surplus 
area are also to be ignored. 

= 29, With this background, I proceed 
to consider the ‘reasoning adopted by 
B. S. Dhillon, J., I. agree with the follow- 
ing observations : — 

“There may be cases rer the sur- 
plus ar€a has been declared under the 
Punjab Law or the Pepsu Law, but such 
cases do nol fall within the purview of 
Sections 4 and 5 of the Reforms Act. In 
those cases the area so declared surplus 
becomes final and the State Govern- 
ment under the provisions of Section 8 
of the Reforms Act is entitled to take 
possession of the same so as to divest 
the owner of the ownership of the land 
so declared surplus. Thus, the provisions 
of Section 8 of the Reforms Act would 
be fully. complied with when possession 
in such cases- is taken by the State.” — 


But, with all respect, I am not able 10 


agree with the reasoning recorded 
thereafter ın respect of cases where a 
landowner owns more than the permis- 
sible area on the enforcement of the Act. 
In those cases, a different interpretation 
of Section 6 is not justified. It is true 
that in all those cases a landowner 
would be entitled to file a declaration 
under Section 5 (1) selecting permissible 
area for himself as also for each of his 
adult sons but while doing so, the man- 
date of Section 5 (2) shows that the 
selection would not be made out of the 
area declared surplus either under the 
Punjab Law or the Pepsu Law, There- 
fore, if a landowner is not allowed to 
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make: - selection’ out of the surplus area 
declared under the Punjab Law of the 
Pepsu Law, although he was in possession 
thereof on the commencement of the 
Act, the same result would follow with 
regard to the interpretotion of Sec 8. 
To bring all landowners under the same 
parity of law and without discrimination, 
ample provision has been made in the 
Act because all transfers, dispositions, 
judgments, decrees or orders, and crea- 
tion of tenancies are to be ignored so 
as not to affect the vesting and utilisa- 
tion of the surplus area, whether declar- 
ed under the Punjab Law, the Pepsu 
Law or the Act. For that very reason, 
the usrplus area under the Punjab Law 
or the Pepsu Law has been kept intact 
in spite of the fact that in certain cases 
a fresh declaration may have to be made, 
which are covered by Section 5 read 
with Sec. 4 of the Act” The resultant 
effect is that the surplus area’ declared 
under the Punjab Law or the Pepsu Law 
would continue to be surplus area under 
the Act also as whenever the case is 
covered by Section 5 of the Act, fresh 
proceedings would be started but since 
the landowner would never be able to 
select permissible area out -of the sur- 
plus area declared under the Punjab 
Law or the Pepsu Law, therefore, the 
surplus area under the Act would either 
be the same or more as the case may 
be. Similarly, if Section. 5 of the Act 
is attracted again after the surplus area 
was declared or determined under the 
Act even in that eventuality the fresh 
surplus area would be in addition to the 
surplus area already declared. There- 
fore, the uniform interpretation of Sec- 
tion 6 would be that all surplus area 
declared under the Punjab Law or the 
Pepsu Law, which remained in possession 
commence- 
ment of thi: Act would continue to be 
surplus area and would be available for 
taking possession under Section 9 of the 


. Act and the moment possession is taken 


it would vest in the State by virtue of 
Section .8 and would be available to the 
State for utilisation under Section 11 of 
the Act, irrespective of the fact whe- 
ther. the surplus area belongs to a land- 
owner whose case falls within the ambit 


- of Section 5 read with Section 4 of the 
_Act or not. No manner of doubt is left 


by the following words used in a 8 
of the Act 
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i ET T the surplus area, de- 
clared as such under the Punjab Law or 
the Pepsu Law, which has not been uti- 
lised till the commencement of this Act 
and the surplus area declared as such 
under this Act, shall, -on the date on 
which possession thereof is taken by or 
on behalf of the State Government, vest 
in the State Government free from all 
ENCUMDIANCES,......cceseecseere na 
T have not been able to persuade myself 
to place two different interpretations on 
Section 8, as has been done by B, 5. 
Dhillon, J. l : 


30. A reading of Section 5 (1) read 
with Section 11 (5) of the Act would 
show that even if provision for selection. 
of permissible area and determination 
thereof has been made under the Act, 
because on the commencement of the 
Act a landowner may own more than 
the permissible area under the Act, Sec- 
tion 5 (1) further provides that if at any 
time thereafter a landowner owns more 
than the permissible area, Sections 5 to 
7 would be attracted. But, that would 


not affect the vesting and utilisation of | 


the surplus area declared on the earlier 
occasion under the Act. The surplus 
area declared again would be other 
than the one which has already been de- 
clared. There can be one more eventua- 
lity. In case after determination of sur- 
‘plus area and before its possession is 
taken aver by the State under Sec 9, 
some part of the permissible area is ac- 
quired by the State Government under 
any law for the time being in force, 
with the result that the permissible area 
of the landowner stands diminished, by 
virtue of Section 11 (5), the landowner 
would be entitled to claim fresh selec- 
tion of permissible area and in order 
to make up the permissible area he will 
have to make selection out of the sur- 
plus area already declared but in his 
possession. Similar is the position under 
the Punjab Law and the Pepsu Law 
and reference may in this regard he 
made to S. 10-A (b) of the Punjab Law. 
This also goes to show that: once sur- 
plus area is declared, whether under 
-the Punjab Law, the Pepsu Law or the 
Act, the State would be entitled to take 
possession thereof under Section 9 sub- 
ject to two impediments, those being 
where the permissible area is reduced 
either because of acquisition of any part 
by the State Government under any law 
for the time being in force, or where 
the landowner dies and succession opens 
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out, In the first case, there will be fresh 
determination of surplus area in the 
hands: of the landowner and in the 
second case in the hands of the legal re- 
presentatives, 


31. This brings me to the considera- 
tion of the provisions of Sections 11 (5) 
and 11 (7) of the Act. This matter has 
already been considered by a Full Bench 
of this Court in Smt, Ajit Kaur v. 
The Punjab State; 1980 Pun LR 354:(AIR 
1981 Punj & Har 8). According to the 
Majority decision, Section. 11 ) 
would apply to cases where surplus area 
was declared under the Punjab Law or 
the Pepsu Law and on the opening of 
succession thereafter and, of course, 
before possession of the same was taken 
over by the State, Similarly, according 
to the majority decision, Section 11 (7) 
would apply where surplus area is de- 
clared by the Collector under the Act 
and in that eventuality if the landowner 
dies before the surplus area is taken 
possession of by the State, the heirs will 
get no benefit and the surplus area would 
be taken possession of by the State with- 
out fresh determination in the hands of 
the heirs. According to the minority 
view, Section 11 (5) of the Act would 
apply to the declaration of the surplus 
area under all the three provisions, 
namely, the Punjab Law, the Pepsu Law 
and the Reforms Act and even if it is 
under the Reforms Act, on the death of 
the landowner, the surplus area will 
have to bə determined afresh in the 
hands of the heirs. The Full Bench 
judgment was cited before us but no 
argument was raised to challenge the 
correctness thereof and, therefore, it is 
not necessary to go into the question 
of its correctness. Therefore, on the 
basis of the majority decision, the sur- 
plus area under the Punjab Law or the 
Pepsu Law, which continued to be in 
possession of the landowner till . the 
commencement of the Act, would be 
available for vesting in the State and 
utilisation thereof under the Act and 
can be opened only in two eventualities, 
namely, of acquisition’ by the State 
under any: law for the time being in, 
force or-in the case of death of the 
landowner, 


32. This brings me to the considera- 
tion of the Division Bench judgment of 
this Court in Nachhattar Singh v. The 
Collector, 1975 Punj LJ 8. The view I 
have taken above is in consonance with 
the view taken by the Division Bench, 


i 
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However, there is an obvious - mistake 
about the point of time of vesting of the 
surplus area declared. under the Punjab 
Law or the Pepsu Law and a clerical 
mistake about the appointed day. At the 
bottom of page 11 of the report, it is 
observed as follows :— 


"H it was intended to reopen the cases 

of surplus area decided under the Pun- 
jab or Pepsu Law then there was no 
point in providing that such areas would 
vest free from all encumbrances in the 
State Government on the appoimted date, 
that is, 24th of January, 1972.” 
The appointed date is 24th January, 1971 
As regards vesting in the State Govern- 
ment, Section 38 of the Act is relevant 
Tt provides for vesting in the State from 
the date on which possession of the sim- 
plus area is taken by or on behalf of 
the State Government and not from the 
appointed date. Therefore, the vesting 
takes place not from the appointed date 
but from the date of taking of posses- 
sion. Except for the above, I am in com- 
plete agreement with the view rendered 
im the aforesaid decision by M. R. 
Sharma and R. N. Mittal, JJ- 


33. For ali the aforesaid ‘reasons, the 
orders of surplus area passed ‘under 
the Punjab Law or the Pepsu Law ‘have 
been saved by the various provisions ‘of 
the Act and as such would not pe hit ‘by 
Section 17 of the Act. 


34, For the reasons recorded above, I 
summarise the following mevitable con- 
clusions :— 


(i) That the surplus area declared 
under the Funjab ‘Law or the Pepsu 
Law, or any part thereof, of which pos- 
session was not taken by the State þe- 
fore the Commencement of the Act {the 
Land Reforms Act), can be taken pos- 
session of under Section 9 of the Act and 
the moment possession is taken over by 
the State, it would vest in the State 
from that date by virtue of Section 8 
for. being utilised under Section 11 of 
- the Act; 


(ii) that a landowner who owns jana 
more than the permissible area under 
the Act on its commencement would-be 
entitled to select permissible area for 
bimself as aiso for his adult sons as pro- 
‘vided in Section 5 (13 of the Act but 
while making such selection, the land- 


owner shall, not be entitled to include - 


any area declared surplus „under the 
Punjab Law, the Pepsu Law.or this Act, 
as provided by Section 5 (2); 
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(iti) that in. cases where out of the sur- ~ 


plus area some area was exempted from 
utilisation by-an onder_-of the State Gov- 
ernment, the landowner would be en- 
titled to make. selection from the ex- 
empted. surplus area: 

(iv) that while determining the per- 
muissible area under Section 7 (1), even 


_if a landowner fails to file a declaration, 


as required- by Section 5 (1) of the Act, 
yet the Collector will have to follow the 
mandatory provisions of Sections 5 (1) © 
and 5 (2) and would previde permissible 
area to the landowner ‘as also to his 
adult sons; 

_ tv) that the penaiis provided in Sec- 
tion 7 (2) of the Act would operate while 
determining the permissible area of the 
landowner, 

(vi) that in case’ a landowner dies 
after ‘the determination of the surplus 
area under the Punjab Law or the Pepsu 


Law but possession of the same is not 


taken over by the State before his death, 
there will be fresh determimation of +he 
surplus area In the hands of the hairs 
and in thai eventuality, the State would, 
mot be entitled to take possession of the 


- surplus area declared wnder. the Pumjab 


Law or the Pepsu Law, under Saction 9 
ef the Act. However, m cases of deter- 
mination of surplus area under the Act, 
the aforesaid exception would not apply 
because of Section 11 (7) of the Act and 
notwithstanding the death of the land- 
owner the surplus area can be taken 
possession of by the State and utilised’ 
according to law; 

(vii) that while the surplus area is in 
possession of the landowner, whether 
declared under the’ Punjab Law, the 
Pepsu Law or the Act, if the State Gov- 
emment acquires any part of the land 
ont of the permissible area under any 
law for the time being in force, which 
has the result of reducing the permissi- 
ble area of the landowner, the State 
will not be able to take possession, of 
the surplus area until surplus area is 
determined afresh After the permiss- 
ble area is allowed to the landowner, 
the balance would be -declared surplus 
of which alone the State moule be eae 


- to take posséssian. 


35. To conclude, my answer iis, the 
three questions is as follows :— 

- (i) Disagreeing with B. S. Dhillon, J: 
my answer is in the negative. 

(ii) Agreeing with B. S5, Dhillon, J, 
my answer is in the affirmative, 

_ (iii) Agreeing with B. 5. aaa J» 
my answer is in the negative, T 


A AR 
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S. S. SANDHAWALL, C. J.:— 36, I 

have the privilege of perusing the ex- 

haustive and lucid judgments recorded 

by my learned brothers B. S. Dhillon 

and G. C. Mital, JJ. With due deference 

to G. C. Mital, J., I agree with Dhillon, J. 
ORDER 

37. In accordance with the majority 
view it is held as under :— 

(1) That a landowner whose land has 
|been declared surplus under the Punjab 
iSecurity of Land Tenures Act, 1953, or 
under the Pepsu, Tenancy Agricultural 
Land Act, 1955, who has not been div- 
ested of the ownership of the surplus 
area before the Punjab Land Reforms 
Act, 1972, is entitled to select the per- 
missible area for his family and for 
each of his adult sons in view of the 
provisions of Section 4 read with Sec- 
tion 5 (1) of the Punjab Land Reforms 
Act. : 

It is further unanimously held :— 

' (2) That the exemptions granted un- 
der the Pepsu Tenancy and Agricultural 
Land Act, 1955, and under Rule 8 of 
the Punjak Security of Land Tenures 
Rules, 1956, now stand repealed by the 
Punjab Land Reforms Act, 1973. 

(3) That the tenant, who purchased 
the land under the provisions of Sec- 
tion 18 of the Punjab Law is not entitl- 
ed to resist the recovery by way of ar- 
rears of land revenue for the amount 
yet due under the orders passed under 
Section 18 of the Punjab Security of 
Land Tenures Act on the plea that the 
amount of the compensation so awarded 
is in excess than the one now provided 
under the provisions of Section 15 of 
the Punjab Land Reforms Act, 

38. In the light of ‘the aforesaid 
answers to the legal questions posed be- 
fore the Full Bench, all these cases 
would now go back for a decision on 
merits before a Division Bench, There 
shall be no order as to costs. 

Order accordingly. 
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Commencement — Possession delivered 
on date of execution of sale deed — 
Limitation commences- from date of ex” 
ecution of deed and not registration 
thereof — Time of giving possession — 
Immaterial -— This result follows also 
from Section 47 of Registration Act 
AIR 1961 Punj 296, Overruled. (Regis- 
tration Act (16 of 1908), S. 47). 


In cases where possession is delivered 
on the date of execution of the sale deed 
whether before or during the execution 
thereof or soon thereafter on that date, 
it would be considered in law to be un- 
der the sale and the limitation for a 
suit to pre-empt the sale would - start 
from the execution of the sale deed and 
not from the date of its registration, In 
such a case, the first part of the third 
column of Article 97 would be applica- 
ble and not the second part, 


It was wholly immaterial whether pos- 
session was taken before the sale deed 
was written or while it was being writ- 
ten or after it was completed and sign- 
ed by the parties. In such a case first 
part of the third column of. Article 97 
would apply and not the second part. 
The only correct way to interpret the 
first part would be to hold that the sale 
would be complete when the same is 
executed because Section 47 of the Reg- 
istration Act takes back the sale to the 
date of its execution. The moment sale 
deed is executed the rights of the par- 
ties stand crystallised and that is gene- 
rally the date on which the deeds are 
presented for registration and posses- 
sion is taken by the vendees. AIR 1961 
Punj 296, Overruled. Case law discuss- 


ed. (Paras 8, 9 and 15) 
Cases Referred : Chronological Paras 
AIR 1971 SC 1158 6 
1971 Pun LJ 27 14 
1971 Cur LJ 169 (Punj) 6 
AIR 1966 Punj 181 12 
AIR 1961 SC 1747 13 
AIR 1961 Punj 296 - 2, 3, 10 
AIR 1918 Lah 79 11 

H. S. Cheema with P. N. Makani, for 
Appellant; S., S. Rathor, for Respon- 
dents. l 


GOKAL CHAND MITAL, J.:— Whe- 
ther for purposes of first part- of Art, 97 
of the Limitation Act, 1963, physical 
possession of the property sold would 
he deemed to have passed on the date 
of execution of the sale deed even if 
delivered earlier under the intended sale, 
is the sole point for consideration before 
us, 
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2, Mehar Singh sold 42.Kanals 18 
Marlas of agricultural land to Sardara 
Singh and five others for a consideration 
of Rs, 42,900/-, by a sale deed dated ist 
December, 1975, ° which was presented 
for registration’ on 3rd December, 1975, 
and was entered in the book of the Reg- 
istrar.on 4th December, 1975. Smt. Dalip 
Kaur, daughter of the vendor, filed a 
suit on 2nd December, 1976, to pre-empt 
the aforesaid sale. The vendees resist- 
ed the suit and besides denying that the 
plaintiff was the daughter of the vendor, 
pleaded that the suit was barred by 
limitation as possession of the property 
sold was taken on the day the sale deed 
was executed. On the contest of the par- 
ties various issues were framed, one of 
them being as follows:— -> 


Whether the suit is barred by time? 
0O. P. D. 

The trial Court, . by judgment and 
decree dated 7th May, 1979, found 


that the plaintiff was'the daughter of ` 


the vendor and as such had a superior 
right of pre-emption and that possession 
was delivered to the vendees in antici- 
pation of the sale and, therefore, the 
starting point of limitation under Part I 
of Article 10 of the Indian Limitation 
Act would be applicable and the limita- 
tion would start from the date of actual 
registration of the sale deed which was 
entered in the book of the Registrar on 
4th December, 1975, and hence the suit 
filed on 2nd December, 1976, was within 
limitation. On vendees’ appeal, the 
learned Additional District Judge, by 
judgment and decree dated 8th January, 
1980, dismissed the same after affirming 
the finding of the trial Court about the 
plaintiff being the daughter of the vend- 
or and decided the point of limitation 
against the vendees. The lower appel- 
late Court came to the conclusion that 
Sardara Singh vendee stated that posses- 
sion was taken before the execution of 
the sale deed and, therefore, placing re- 
liance on Bai Chander Mani v. Bhagi- 


rath, AIR 1961 Punj 296, held that the - 


limitation would start from the date of 


registration of the sale deed in the book 


of the Registrar, which took place on 
4th December, 1975, and, therefore, the 
suit brought on 2nd December, 1976, 
was within limitation. Against the afore- 


said, Sardara Singh vendee has come to » 


this Court in second appeal. - 


3. The second appeal came up for mo- 
tion hearing before M. R. Sharma, J. on 
‘Ith May, 1980, who entertained some 
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doubt about the. correctness of Bai Chan- 
der. Mani’s case (AIR 1961 Punj 296) 
(supra) and admitted the case to D., B: 
aiter formulating the following question 
of law of substantial importance :— 
“Whether ‘the possession of part of 
land taken on the date when the sale 
deed is executed would be deemed to 
be taken under the sale for the purpose 
of the Punjab Pre-emption Act?” 
This is how the matter has been placed 
before us for final decision. 


.4, The counsel for the appellant want- 
ed to challenge the finding of the Courts 
below that the plaintiff is the daughter 
of the vendor. After going through the 
finding recorded by the Courts below in 
this behalf we are of the opinion that 
the same is well-based on the evidence 
and it has not been shown how the find- 
ing is vitiated. Accordingly that finding 
is affirmed. 


.5. Coming to the point of limitation, 
some factual position deserves to be 
noticed before we proceed to decide the 
question of law. In the written state- 
ment,-it was pleaded that the possession 
was taken on-the- date of execution of 
the sale’ deed. In evidence, Sardara 
Singh: vendee-appellant appeared and 
stated that out of the land sold posses- 
sion of 2/3rd Killas was taken when part 
payment was made and of the remain- 
ing, land possession was taken before the 
execution of the sale deed. It has also 
come in evidence that possession was 
taken in the morning while the sale deed 
was executed thereafter, Both the Courts 
below disbelieved the vendee about hav- 
ing obtained possession of 2/3rd Killas 
when part payment is alleged to have 
been made, in view of the clear. plea 
taken in the written statement that pos- 
session was taken when the sale deed 


-, was executed. After rejecting this part 


of the statement of the vendee, they ac- 
cepted the evidence to the effect that 
possession was taken in the morning of 
Ist December, 1975, and the sale deed 
was executed on that date but later in 
the day. Since possession was obtained 
by the vendees on Ist December, 1975, 
before the actual execution of the sale 
deed, therefore, the Courts below came 
to the conclusion that when the sale 
deed was completed, at that moment 
possession was not delivered by the 
vendor to the vendees as possession had 
already been delivered earlier in the 
day. Thus, actual possession was not 


given to the vendees under the sale and, 
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therefore, terminus a quo for purposes 
of limitation was not taken as Ist Dec- 
ember, 1975, but 4th December, 1975, 
when the sale deed was registered in 
the book of the Registrar. Accordingly, 
we proceed to decide this case on the 
finding. recorded. by the Courts below 
that possession was delivered by the 
vendor to: the vendees on the morning of 
Ist December, 1975, and that the sale 
deed was executed later that very day. 

6. Article 97 of the Limitation Act, 
1963, which applies to the present case 
is as follows :— 


Desoription of Period of Time from which 
suits limitation period begins 
to run. 
97. To enforce One When the purchaser 


a right of pra. year takes under the sale 


emption whether sought to be im. 
therightis found. peached physical 
ed’ omlaw orgena» possession of the 
ral usage or on whole ar part of the 


special contract, property sold, or, 


where the subject- 
_ matter of the sale 
does not admit of 
physical possession 
of the whole or 


part af the property 
when the instru- 
ment of sale is ra. 
gistered, 


A reading of the third column shows 
that wherever the subject-matter of sale 
admits. of physical possession of whole 
or part of the property sold them the 
starting: point of limitation uhder the 
first part is from the date of taking of 
possession of whole or part thereof and 
wherever either whale or part of the 
property sold: does not admit of physi- 
cal possession, then. the limitation starts 
from the date of registration of the in- 
strument of sale. The object to provide 
two different limitations for two differ- 
ent sets: of facts is the same, namely, 
notice of the sale to the pre-emptor. H 
‘whole of. the sold. property is. already in 
possession. of a tenant, mortgagee or a 
person: other than the owner under some 
title and that person. continues im pos- 
session: in: spite of a sale by the owner, 
the- only way to provide knowledge to 
a pre-emptor would be by a registered 
document because under the law the mo- 
ment a: doucument is entered in the reg- 
ister of the Registrar, the sale is notice 
to the general public and the registration 
-of such æ sale would. give the starting 
point of limitation for filing a suit for 
pre-emptiom. But, where a property sold 
or part of it was im possession of the 
vendor, the moment somebody else 


Sardar Singh v. Dalip Kaur 


A NR acces $ 


A.L R 


comes in possession of that property, 
there is immediate notice of change of 
possession from the owner to a third 
person, giving notice to the pre-emptor 
to find out as to in what capacity the 
third person has come in possession of 
the same. If it is under a sale, then 
the limitation for pre-emption would 
start from the date of taking of posses- 
sion, -For that purpose, the first part of 
the article was enacted to provide the 
starting point of limitation from the date 
of taking possession under the. sale 
Therefore, from a reading of the entire 
third column there would ‘be separate 
starting points of limitation under two 
different eventualities (See Sukhnandan 
Singh v. Jamiat Singh, AIR 1971 SC 
1158 and Kashmir Singh v. Mehar 


. Chand, 1971 Cur LJ 169 (Punj). 


7. Initially, the counsel for hoth the 
sides were agreed that the present case 
fell within the first part of the article 
but. later on, as the arguments proceed- 
ed, the counsel for the plaintiff changed 
his stand and. urged that since possession 
was delivered by the vendor to the pro- 
spective purchasers before the actual 
execution of the sale deed, although on 
the same day, the vendor could not 
deliver physical possession, of the same 
after the sale deed was written and sign- 
ed by the parties. as he had already 
deilvered physical possession to the 
vendees before the execution of the sale 
deed and, therefore, the second part of 
the Article would apply in this case. The 
argument deserves to be closely exam- 
ined. 

8. On the interpretation made by us 
above, it has to-be seen on the facts of 
the present case whether the first part 
would apply or the second part. We are 
of the firm viéw that the first part 
would apply and not the second part. In 
the present case, the sale deed was exe- 
cuted on ist December, 1975, and the 
possession was also delivered on that 
day although before the execution of the 
sale deed. The moment the pre-emptor 
would come to know that the vendees 
have come in possession. of the property, 
he will have to find out as to when did 
the occupiers purchased the property. 
The moment this enquiry is made, it 
would transpire that the sale deed was 
executed on Ist December, 1975, in 
which there is a clear recital that physi- 
cal possession of the property has been 
delivered to the vendees, which posses- 
sion would be under the sale which is 
sought to be impeached. Therefore, the 
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limitation would start from ist Decem- 
ber, 1975,.and it would-be wholly im- 
material whether possession is taken be- 
' |fore the sale deed was written or while 
it was being written by the petition 
writer or after it was completed and 
|signed by the parties. In all the three 
eventualities the possession is being 
delivered under the sale which is sought 
to be pre-empted by the pre-emptor. On 
these facts, the second part of the Arti- 
cle cannot apply as on Ist December, 
1975, the subject-matter of, sale admitted 
of delivery of physical possession. As al- 
ready pointed out, the second part ap- 
plies only where the vendor is out of 
possession and even if’ he wants to 
deliver physical possession of whole or 
part of it, it is impossible for him be- 
cause somebody else is already in pos- 
session of the property under 
colour of title either: as a tenant or 
mortgagee,- etc, Once the second part 
would not apply and first applies, there 
can be no other interpretation of the 
first part than the one taken- by us. Un- 
der the first part, the only other possi- 
bility is where the pre-emptor is able 
to show that possession was not deliver- 
ed by the vendor to the vendee on the 
date of execution of the sale deed but 
was delivered some time thereafter, In 
that eventuality, the limitation would 
start neither from the date of execution 
of the sale deed nor from the date of 
registration thereof but.from the date 
when physical possession of the sold 


land is proved on the record to have | 


been delivered. Therefore, if no such 
date is proved by the pre-emptor, it 
would always be the date of execution 
of the sale deed. Therefore, we have no 
doubt that in all cases where possession 
is delievered on the date of execution of 
he sale deed, whether before or during 
the execution thereof or soon thereafter 
on that day, it would be considered in 
law to be under the sale and the limi- 
tation would start from the execution pi 
the sale deed. 


9. The matter may be looked at from 
another angle, Under the first part of 
Article 97, the limitation starts from the 
date the purchaser tak€s under the sale 
sought to be impeached physical posses- 
sion of the whole or part of the pro- 
perty sold. The first quéstign would be 
as to when is the sale complete. If the 
sale is treated to be complete only when 
it is entered - in the book of the Règ- 
istrar, then the second question would 
be as to when the possession was deliv- 
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ered. If we agree with the contention 
raised by the respondent,: then we will 
find that it will be very few cases in 
which the first part of Article 97 would 
apply and that too in those cases where 
possession would be delivered by ‘the 
vendor to the vendee on the day the 
sale deed is registered in the book of 
the Registrar, for if possession would ‘be 
delivered before that date it -would. not 
be treated under the sale. That too does 
not. appear to be the intention of the 
Legislature in providing two starting 
points of limitation, Otherwise, only one 
limitation would have been provided in 
both the eventualities, that is, when the 


‘instrument of sale is registered, There- 


fore, the only correct way to interpret 
the first part of the ‘article would be to 
hold that the sale- would be complete 
when the same is executed because Sec- 
tion 47 of the Registration Act takes 
back the sale to the date of execution. 
It cannot be lost sight of that the mo- 
ment asale deed is executed the rights 
of the parties stand crystallised and that 
is generally the date on which the deeds 
are presented for registration and pos- 
-session is taken by the vendee.. No 
vendee waits for taking of possession till 
the sale. deed is actually registered in 
the book of the Registrar. ‘That js why, 
the. first part provided for taking of pos- 


session and the sale would be complete) | 


when it is executed. Section 47 of the 
Registration Act is in the ‘following 
terms i= >` i 
“47, Time from which registered docu- 
ment operates. — A registered document 
shall operate from the time from which 
it would have commenced to operate if 
no registration thereof had been requir- 
ed or made, and not from the time af 
its registration.” 
In the present case, the sale deed would 
operate from lst December, 1975, and 
delivery of possession on that date 
would be’ under the sale which is sought 


_to be impeached and not from 4th Dec- 


ember, 1975, when it was entered in the 
book of the Registrar. 

10.. This brings us to the considera- 
tion of Bai Chander Mani’s case 
1961 Punj 296) (supra), on which reli- 
ance has been placed by the Court be- 
low and strong reliance has been placed 
before us by the counsel for the 
plaintiff-respondent. Gurdev Singh, L, 
found in that case that possession of the 
property sold was delivered by the 
vendor to the vendees on 29th May, 
1957, and the sale deed was execut- 
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ed on the following day, ie. 30th May, 
1957, wherein also a recital was made 
that the possession has been. delivered 
to the vendees and the document was 
_ actually entered in the book of the Reg- 
istrar on 12ih June, 1957, and the suit 
for pre-emption filed on 10th June, 1958, 
was held to be within limitation, on the 
reasoning. that since possession was 
delivered to the vendees a day before 
the execution of the sale deed, therefore, 
when the sale deed was executed pos- 
session could not be delivered to the 
vendees and as such second part of Arti- 
cle 10 of the Indian Limitation Act, 1908, 
applied to the case and not the first part. 
The only difference in old Article 10 and 
the present Article 97 is that instead of 
providing for delivery of whole of the 
property sold under the old article, the 
new article says that if the subject- 
matter of sale admits of delivery of phy- 
sical possession of whole or part, then 
the first part of the article would apply, 
otherwise, the second part would apply. 
After referring to some decisions of the 
Lahore High Court, Gurdev Singh, J., 
was of the opinion that if in such cases 
the second part is not applied it would 
“ either lead to absurd results or would 
open doors for fraud as the parties to 
the sale would be successful in defeat- 
_ing the claim of the pre-emptor, We 
have gone through the entire reasoning 
contained in part 9 of the report. It is 
there’ that neither an oral sale nor an 
agreement of sale under which posses- 
sion is delivered would be pre-emptible 
as the law clearly envisages a complet- 
ed sale but that would in no way defeat 
the right of pre-emption and would only 
postpone the right to such date when 
the sale deed is actually executed. The 
moment a person other than the vendor 
comes into possession of the property, 
the pre-emptor is put to notice and on. 
enquiry if he comes to know that pos- 
session of such person is as a prospective 
purchaser, then he will have sufficient 
time to find out as to when they ulti- 
miaiely purchase the property and, 
therefore, the moment sale deed is exe- 
cuted the possession of the prospective 
vendor delivered earlier would become 


possession under the sale from the date. 


of execution of the ‘sale deed giving 
cause of action for filing of the suit as 
also for the limitation of one year to 
start, Of course, before the execution 
of the sale deed the suit would be pre- 
mature but after the sale deed is exe- 
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cuted, it will be a completed ‘transaction 
and, therefore, this would lead neither 
to any absurd results nor would the par- 
ties to sale be able to defraud the pre- 
emptor. Otherwise, the Legislature could 
have made only one provision ‘in Arti- 
cle 97 to start limitation from the date 
of registration of the instrument of sale 
in both the eventualities but in its wis- 
dom it has given two starting points of 
limitation and, therefore, the Courts will 
have to give meaning to the two differ- 
ent starting points provided by the Leg- 
islature. We are of the firm opinion that 
even if possession is delivered either 
under an oral agreement of sale or a 
written agreement of sale and the sale 
deed is executed later on, in law physi- 
cal possession of the vendees would be 
considered under the sale from the date 


.of execution of the sale deed and from 


no earlier date and that would provide 
the starting point-of limitation except in 
cases where the pre-emptor: is able, to 
show to the satisfaction of the- Court 
that possession was delivered there- 
after and in that case the limitation 
would start from such proved date. 
Therefore, we disagree with the réasons 
recorded by Gurdev Singh, J., and over- 
rule Bai Chander Mani’s case (AIR 1961 
Punj 296) (supra) as not laying down 
correct law. | 


11. Coming to the ‘cases, decided by 
the Lahore High Court, the counsel for 
the plaintiff-respondent frankly conced- 
ed that barring Ram Peara v. Rup Lal, 
AIR 1918 Lah 79, referred to by Gurdev 
Singh, J., all other cases are distinguish- 
able and, therefore, he places reliance 
only on Ram Peara v. Rup Lal (supra). 
The facts of that case were that the pos- 
session was taken on 26th October, 1914, 
whereas the sale deed was executed and 
registered on 21st December, 1914, and 
the suit for pre-emption was filed on 
20th December, 1915. On the aforesaid 
facts, even on the basis. of the view 
which we have taken above, the posses- 
sion taken on 26th October, 1914, would 
be only under the intended sale. and 
would become possession under the sale 
w.e.f. 21st December, 1914, when the 
sale deed was executed and, therefore, 
the suit for pre-emption’ was within 
limitation. In that case, it was sought to 
be argued that .since possession was 
taken on 26th October, 1914, therefore, 
the limilation for pre-emption would 
start from that date. As already held 
above, the limitation for pre-emption 
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would start from the date of execution 
of the sale died even in cases where 
possession is delivered by the vendor to 
the vendee under the intended sale be- 
fore the execution of the sale deed. 
Thorefore, this decision on facts does not 
help the plaintiff-respondent and rather 
supports the appellant’s contention, as 
per the following observations :— 


“The sale took place on 21st Decem- 
ber, 1914, and the prior possession of 
one of the vendees on 26th October, 1914, 
must in law be referred for the pur- 
poses of applying the provisions of Arti- 
cle 10, Limitation Act, to the subsequent 
on which the sale actually took 
place; and clearly it is from’ this subse- 
quent date of the actual sale that the 
period of limitation prescribed by the 
said Article 10 begins to run against the 
pre-emptor.’ 


12. Reference may be made to a Divi- 
sion Bench decision of this Court in 
Karam Singh Bhagwan Singh v. Gurbux 
Singh Ganda Singh, AIR 1966 Punj 181, 
which supports the view taken by us 
abnve. The relevant passage reads thus 
(at p. 182) :— 

‘On this evidence, it is not at all pos- 
sible to hold that the property sold is 
not capable of physical possession. The 
only ground for holding the sold pro- 
perty not to be capable of physical pos- 
session by the Court below is that share 
in shamilat deh has been sold, It is, 
however, not shown by the plaintiffs, 
who are the sons of the vendor himself, 
if any share in the shamilat deh was 
ever allottec to the vendor or vested in 
him in regard to the property sold. It 
is accordingly dificult for this Court to 
sustain the conclusion of the Court be- 
low on this point. Article 10, Indian 
Imitation Act, 1908, deals with the sale 
of two kinds of properties. Where the 
property sold admits of physical posses- 
sion, then the terminus a quo is deter- 
mined from the time the purchaser takes 
physical possession under the sale sought 
to be impeached. In cases, however, the 
property sold does not admit of physical 
possession, then the terminus a quo is 
the date of the registration of the instru- 
ment of sale. These two periods of time 
have relevance apparently to the know- 
ledge of the intending pre-emptor. It is 
true that lay of pre-emption is to be 
construed con its plain language - and 
equitable considerations are wholly out 
of place. I have only referred to this as- 
pect for the purpose of pointing out that 
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in the case in hand, the pre-emptors be- 
ing the reai sons of the vendor, there 
can hardly be any question, on the re- 
cord of this. case, of their not being 
aware of the sale in dispute and, there- 
fore, there can be no question of any 
failure of substantial justice resulting 
from any technical view of Article 10, 
assuming the view is technical, Once 
this finding is recorded, the suit would 
indisputably be barred by time.” 


13. The counsel for the plaintiff- 
respondent then placed reliance on Ram 
Saran Lall v, Mst. Domini Kuer, AIR 
1961 SC 1747, to urge that the sale 
would not be complete till it is actually 
registered in the book of the Registrar 
and, therefore, even under the first part 
of the Article, the limitation would start 
not from the date of execution of the 
sale deed but when it was actually reg- 
istered. After going through the Supreme 
Court decision, we find the same to be 
clearly -distinguishable. That was a case 
arising under the Muhammadan Law and 
a provision like Article 97 did not fall 
for consideration in that case. As al- 
ready said above, Article 97, with which 
we are concerned, provides for two 
starting points of limitation, the first one 
being from the date of taking of posses- 
sion and the other being from the date 
of registration. Therefore, the Supreme 
Court decision is of no help in deciding 
this case, 


14. After the close of arguments but 
before the pronouncement of judgment, 
the counsel for the respondent invited 
nur attention to Mohan Singh v. Nirmal 
Singh, 1971 Pun LJ 27. A reading of 
this decision shows that no evidence was 
produced by the vendeés to prove as to 
when physical possession of 
sold was delivered to them and the reci- 
tal in the sale deed about delivery of 
possession was not regarded as evidence 
to warrant conclusion that physical pos- 
session was transferred on the date of 
execution of the sale deed. In the pre- 
sent case, the vendees led positive evi- 
dence on the basis of which both the 
Courts below gave a finding that posses- 
sion was delivered by the vendor to the 
vendees on the day the sale deed was 
executed, that is Ist of Dec., 1975, but 
earlier in the day. We have proceeded to 
decide the case on that finding and are 
not basing the decision on mere recital 
Hence, this case is of no assistance in 
deciding the point involved before us. 
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15. For the reasons recorded above, 
the limitation in the present suit start- 
ed on Ist December, 1975, when the sale 
deed was executed as the possession 
would be deemed to have been deliver- 
ed under the sale on that day and, 
therefore, the suit filed on 2nd Decem- 
ber, 1976, is clearly beyond the period 
of one year and as such was barred by 
limitation. Accordingly, the finding of 
the Courts below to the contrary is re- 
versed and Issue No. 4 is decidéd in 
favour of the defendants and against the 
plaintiff. 

16. Since the suit is held to be time 
barred, the appeal is allowed, the judg- 
ments and decrees of the Courts below 
are set aside and the plaintiffs suit is 
dismissed, As the suit was filled on the 
basis of an earlier decision of this Court, 
we leave the parties to bear their own 
costs, 

SANDHAWALITIA, C. J.:— I agree. 


Appeal allowed. 
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S. 5. SANDHAWALIA, C. J. 
AND M. M. PUNCHHI, J. 
Sohan Lal, Petitioner v. The State of 
Haryana and others, Respondents. 
Civil Writ Petn. No, 1403 of 1980, D/- 
23-4-1981. 


Punjab Town Improvement Act (4 of 
1822), Ss. 58, 59, 60, 62, 63, 65 — Award 
under, by President of Tribunal —- Ab- 
sence of assessors throughout the pro- 
ceedings — If vitiates the award. 


A close and indepth examination of 
the section oi the Act makes it clear that 
the pivot of the Tribunal is its president 
while the assessors are wholly ancillary. 

(Para 5) 

The award of the Tribunal for land 
acquired under the Act is not vitiated 
by the absence of assessors at the hear- 
ing of the case. (Para 17) 


Further the failure to object to the 
hearing of the case by the President in 
the absence of assessors will operate as 
a waiver of any infirmity in the pro- 
ceeding by the President. (Para 18) 
Cases Referred : Chronological Paras 
AIR 1976 SC 1441 18 
AIR 1975 Punj & Har 33 18 
1873 Pun LJ 90 18 
AIR 1964 Punj 291: ILR (1964) I Puni 

905 (FB) 18 
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ALR 
1961 (1) Cri LJ 619 (Andh Pra) 18 
AIR 1959 Funj 389 18 
AIR 1957 SC 397 18 
AIR 1957 SC 425 18 
AIR 1956 SC 479: 1956 SCR 267 18 
AIR 1927 Mad 130 (FB) 18 


P. S. Jain, Sr. Advocate with V. M. 
Jain, for Petitioner; U, D. Gaur, Advo- 
cate Generai, Haryana and S. K. Aggar- 
wal, for Respondent No. 5. 


S. S. SANDHAWALIA, C. J.:— Whe- 
ther the mere absence of one or both 
the assessors at the time of rendering 
the award by the President of the Tri- 
bunal under Section 65 of the Punjab 
Town Improvement Act, 1922, would 
vitiate the same is the significant question 
which forms the common link in these 
Six connected civil writ petitions admit- 
ted to a hearing by the Division Bench. 


2. Since the question aforesaid is pri- 
stinely legal, and we do not propose 
herein to delve into the merits of each 
case it suffices to make a reference al- 
beit briefly to the facts in C, W. 1403/ 
1980. The petitioner was the ownér of 
some land situated in Ambala City which 


“was acquired by the respondent-Improve- 


ment Trust for the development Scheme 
No. 12. Consequent thereto the Col- 
lector rendered his award in which he 
assessed compensation at the rate of Rs. 
10 per square yard. The petitioner and 
others whose land had been similarly ac- 
quired made applications under Sec. 59 
of the Punjab Town Improvement Act 
(herein called the Act) read with Sec- 
tion 18 of the Land Acquisition Act for 
referring the matter to the Tribunal con- 
stituted under the Act for enhancement 
of the compensation awarded. These ap- 
plications were resisted by the Trust 
and on the pleadings of the parties the 
Tribunal framed the necessary issu@s on 
the 17th of January, 1978. It deserves 
passing mention that similar applications 
made by other persons whose lands had 
been acquired for Scheme No. 12 as also 
for Scheme No. 5 were also before tha 
Tribunal and all the applications were 
consolidated for trial and the entire evi- 
dence was recorded in the case of the 
petitioner. After duly recording the evi- 
dence the President of the Tribunal ren- 
dered a detailed award on the 2lst of 
December, 1979, whereby he enhanced 
the compensation for the land acquired 
for Scheme No, 12 to Rs. 14/- instead of 
Rs. 10/- and similarly for Scheme No, 5 
to Rs. 17/- instead of Rs. 13/- awarded 
by the Collector, The pé€titioner inter 


žy L e e rea m © 
v 
` 


1981 


alia challenged the aforesaid award -of 
the Tribunal on the. ground that the two 
assessors to the President did not parti- 
cipate in the trial of the reference at 
all and, therefore, the entire proceedings 
and in particular the award rendered by 


the President of the Tribunal stands. 


wholly vitiated. 
3. Though the pleadings on the point 


- are slightly ambivalent it was the ad- 


mitted case of the parties before us that 
in the present case two jearned Advo- 
cates Mr. V. K. Gupta and Mr, Sukh- 
nandan Singh had been named as asses- 
sors to the President of the Tribunal un- 
der Section 60 of the Act. Nor. was it 
in any dispute that notices were duly 
sent and served on both of them by the 
President of the Tribunal but none of 
them chose to participate in the pro- 
ceedings at any stage. It is further the 
common case that there is no provision in 
the Act or the rules which compels the 


attendance of the assessors at the hear-. 


ings of the Tribunal, 


4. Relying basically on Section 58 and 
sub-section (1) of Section 60, Mr. Jain, 
on behalf of the petitioner, contended 
that the Tribunal herein shall consist of 
the President and two assessors. There- 
from it was sought to be deduced that 
the final award under Section 65 must 
also be rendered by all the three persons 
constituting the Tribunal and in any 
case, so far as findings under Section 65 
(1) (a) are concerned, these must be of 
the body as a whole. Consequently, it 
was contended that in the present case 
the award having been admittedly rend- 
ered by the President alone.. the same 
suffered from an inherent lack of juris- 
diction and was, therefore, either non est 
or at least vitiated beyond repair, . 


5. On the first flush and de hors the 
material statutory provisions of the Act, 
the aforesaid contention had an. initial 


“modicum of plausibility. However, a 


close and in depth examination of the 
sections of the Act relevant to the point 
seem to be a clear pointer to the legis- 
lative intent that the pivot of the Tri- 
bunal is its President whilst its two as- 
sessors are wholly ancillary. Whilst the 
participation of the assessors in the pro- 
ceedings may be desirable, their pre- 
sence is ın no way mandatory or crucial 
to its proceedings. However, this con- 
clusion is not derived from a single or 
solitary provision of the Act but from a 
variety of them which when viewed as 


a schematic whole clearly indicates that 
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the. absence of the two assessors even at 
the time of rendering the award was not 
designed to be fatal to the proceedings. 


6. Now what first meets the eye in 
this context are the provisions of Sec- 
tions 58 and 60 with regard to the con- 
stitution of -the Tribunal. The former 
provision lays down that for the purpose 
of performing the functions of the court, 
in reference to the acquisition of land 
for the Trust under the Land Acquisi- 
tion Act, 1894, a Tribunal shall be con- 
stituted.. The relevant part of Section 60 
to which reference is necessary is as fol- 
lows :— , 

“60. (1) The tribunal shall consist of 
a president and two assessors, 

(2) The President of the tribunal shall 
be a person, — 
(a) who is qualified for appointment as 
a Judge of the High Court of Punjab 

and Haryana; or l 

(b) who has held the office of a Col- 
lector for a -period of ten years; or ` 

(c) who is serving or has served as a 
District Magistrate.” 

7. Now a close look on sub-section (1) 
would show that it is not that the Tri- 
bunal consists of three members of equal 
rank, of whom one may be President, If 
that were tc be so, this would have been 
an added string to the bow of the peti- 
tioner. Instead, it specifically mentions 
that it would consist of a President and 
two assessors. In the wake of what. fol- 
lows, I am inclined to take the view that 
the legislature designedly and purposely 
used the word “assessors” and this has 
considerabie, if not conclusive,  signific- 
ance. To repeat, these persons are not 
members stricto sensu of the Tribunal 
but assessors to the President, Their real 
status is thus clearly specified in the 
afore-quoted sub-sections (1) and (2) as 
also sub-section (3) of Section 60, though 
in the later provisions for ease of refer- 
ence the word “member” has been used 
interchangeably for the two assessors as 
well This in my view would, however, 
not militate against the basic fact that 
the word “assessors” is a term well- 
konwn to legal art. They are meant 
essentially to aid and assist the court- or 
Tribunal. They are. not in. essence the 
court or the Tribunal itself but subserv- 
ient limbs thereof whose function is ob- 
viously secondary and advisory in na” 
ture. In Webster’s Third New Inter- 
national Dictionary, the following mean- 


ings have been assigned to the word 
“assessor”? z=- 
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“assistant, judge’s assistant, (to sit be- 
side, assist in the office of judge); one 
appointed or elected to assist a judge or 
magistrate: especially one with special 
knowledge of the subject to be decided,” 
Then, again, in Bouvier’s Law Dictionary, 
an “assessor” has been defined “as a 
person skilled in law, selected to advise 
the Judges of the inferior Courts.” In 
Black’s Law Dictionary, an “assessor” is 
stated to mean :— 


"A person learned in some particular 
science or industry, who sits with the 
Judge on the trial of a cause requiring 
such special knowledge and gives his 
advice, l 

In England it is the practice in ad- 
miralty business to call in assessors, in 
cases involving questions of navigation 
or seamanship. They are called ‘nautical 
assessors’ (q. v.), and are always 
Brethren of the Trinity House.” 


It would be plain from the above that 
the legislature has advisedly used the 
word “assessors” as against the President 
of the Tribunal to highlight their secon~ 
dary status. 


8. This sharp distinction between the 
President and the two assessors is further 
evident from the -fact that the statute 
carefully provides for the minimum 
qualifications of the President. It is ex~ 
pressly laid down that one so appointed 
shall be a person qualified for appoint- 
ment as a Judge of the High Court of 
Punjab and Haryana. In the alternative. 
Clauses (b) and (c) to sub-section (2) of 
Section 60 prescribe the basic adminis- 
trative experience of such person to be 
one who has either held the office of a 
Collector for a period of 10 years or is 
serving or has served as a District Magis- 
trate. It would thus be evident that the 
President can only be a person having a 
minimum judicial or administrative 
qualification. In sharp contrast there- 
to, the same statute does not make the 
least mention of any qualificatory clause 
so far as the assessors are concerned. 
Indeed, sub-section (3) would indicate 
that the two assessors could be appoint- 
ed without having any educational or 
judicial qualifications whatsoever. One 
of them would emanate from an au- 
thority no higher than the municipal 
committee of the particular town for 
which the Tribunal is to function since 
the statute has prescribed such a muni- 
cipal committee ` to be the appointing 
authority. The sharp contrast, therefore, 
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betwixt the President of the Tribunal 
on the one hand and the two assessors : 
on the other is in a way manifest at the- 
very threshold. - 

8. What next calls for notice is the 
fact that though the assessors are to as- 
sist the President, the statute nowhere 
prescribes that either both the assessors 
or one or the other of them should al- 
ways be present at the hearing of the 
Tribunal. If it were the intent of the 
statute that the President cannot func- 
tion at all for specified purposes unless 
invariably assisted by two or at least 
one of the assessors, then normally 
(though not necessarily) the legislature 
in its wisdom would have provided for 
the minimum quorum of the Tribunal. 
Admittedly, this has not been done. In- 
deed, far from it being so, the statute, 
as would be evident hereafter, in fact 
visualises in terms. the absence of not 
only one but even of both the assessors 
and expressly clothes the proceedings 
in their absence with total validity. A 
more exhaustive discussion on this as- 
pect falls in the context of the provi~ 
sions of Section 65 of the Act, 


10. Again Section 59 of the Act seeks 
to equate the Tribunal thereunder to the 
functions of the Court under the Land 
Acquisition Act, 1894, on which its pro- 
ceedings are to be basically modelled. 
It deserves highlighting that under the 
Land Acquisition Act, the acquisition 
Court is the Court of the principal ori- 
ginal civil jurisdiction in the district. 
The Land Acquisition Act, the provi- 
sions of which in substance are to apply 
with modifications, admittedly does not 
visualise any acquisition Court neces- 
sarily functioning with the aid of asses- - 
sors. At the very inception of the pro- 
ceedings of the Tribunal in a particular 
case, Section 59 (c) of the Act would 
come into play and its provisions call 
for notice in extenso :— l 


“59, For the purpose of acquiring 
land under the Land Acquisition Act, 
1894, for the trust — ` 

(a) & (b) xx XX xX 

(c) the President of the tribunal shall 
have power: to summon and enforce the 
attendance of witnesses, and to compel 
the production of documents, by the 
same means and (so far as may be) in 
the same manner as is provided in the 
case of a Civil Court under the Code of 
Civil Procedure, 1908”: 

It is plain from. the above- that all the . 
requisite procedural powers of the Court. 
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are in terms vested in the President of 
the Tribunal alone and not in the Pre- 
sident with reference to the assessors. 
This again is a pointer to the fact that 
the assessors are in the nature of sub- 
sidiary assistants rather than being an 
integral part of the Tribunal] itself. The 
result, therefore, is that the material 
powers of summoning and enforcing the 
attendance of witnesses, the compelling 
and production of documents with all 
the mandatory force of the provisions 
of the Civil Procedure Code is rested 
with the President of the Tribunal de- 
hors the two assessors, 

11. Reference in this context is also 
called to the provisions of Sections 62 
and 63. Therefrom it is manifest that the 
administrative head of the staff and 
functions of the Tribunal is the- Presi- 
dent thereof to the total exclusion of the 
two assessors. The power to determine 
the staff, ete., for carrying on the bus- 
iness of the Tribunal, the amount of 
salary payable thereto and the power 
of appointment, removal and dismissal 
have all been vested in the President. 
Similarly, the remuneration, etc., to be 
paid to the staff as also to the two as- 
sessors are enjoined to be paid by the 
Trust to the President who further dis- 
tributes the same. This also highlights 
the further administrative prominence 
of the President whilst the two asses- 
sors do not at all figure in this filed and 
indeed the President is also the disburs- 
ing authority for them. 

12. The next significant thing which 
deserves both perhaps repetition and re- 
iteration 1s that there is no provision in 
the Act which even remotely can com- 
pel the attendance of both or any one 
of the assessors at the hearings of the 
Tribunal. Reference to Section 61 would 
show that one of the modes of payment 
to the assessors is by way of fees, Whe- 
ther in a particular case, an assessor 
would accept the fees, or may generally 
wish to attend, is not prescribed in the 
provisions. The President and for that 
matter any other authority has no power 
to summon or compel the attendance of 
either of the two assessors. The pre- 
sent case is significant in a way because 
it highlighis the fact that despite full 


_ notice. neither of the two assessors had 


chosen to associate himself with the pro- 
ceedings at any stage though they were 
admittedly long drawn out for a period 
of 2-3 years. Patently, therefore, the law 
does not make it obligatory on the as- 
sessors to attend nor does it provide for 
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any penalty for their non-app€aranc® 
at the hearings. Therefore, it is difficuli 
to visualise the assessors as an integral 


_ part of the Tribunal where they are nei- 


ther under a legal obligation to attend 
nor any adverse consequences flow from 
their non-attendance. It is dificult te 
concede that the legislature wished to 
countenance a situation where an asses- 
sor or assessors, by their mere non- 
participation, could render the whole 
proceedings for determining comp€nsa-~ 
tion non est. 

13. However, it is the provisions of 
Section 65 (1) (by and = sub-section (2) 
thereof which are the clearest pointers 
to the true position of the assessors to 
the President of the Tribunal, To appre- 
ciate this aspect, Section 65 may first be 
read :— 

“65. (1) For the purpose of determin- 
ing the award made by the tribunal 
under the Land Acquisition Act, 1894 — 

(a) if there is any disagreement as to 
the measurement of land, or to the 
amount of compensation or costs to be 
allowed, the opinion of the majority of 
the members of the tribunal shall prë- 
vail; 

(b) notwithstanding anything contain- 
ed in the foregoing clause, the de- 
cision on all questions of law and title 
and procedure shall rest solely with the 
president of the tribunal, and such ques- 
tions may be tried and decided by the 
president in the absence of assessors 
unless the president considers their pre- 
sence necessary, 

(2) Notwithstanding any other provi- 
sions of this Act, the president of the 
tribunal may record the evidence on any 
matter in the absence of assessors un- 
less he considers their presence neces- 
sary. 

(3) Every award of the tribunal, and 
every order made by the tribunal for 
the payment of money, shall be enforc- 
ed by a Ccurt of small Causes, or if 
there be no such Court, by the Senior 
sub-judge within the local limits of 
whose jurisdiction it was made as if it 
were a decree of that Court.” 

Adverting first to sub-section (2) 
aforesaid, it calls for pointed notice 


that the President of the Tribunal 
is entitled to conduct the proceed- 
ings alone in the absence of the 


assessors unless he considers their pre- 
sence necessary. In practica] effect 
therefore, it would be within the discre- 
tion of the Fresident to record the whole 
of the evidence in any compensation 
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matter, however, material its import 
may be in the absence of the assessors. 
This sub-section was inserted by the 
Amending Act (Haryana Act, 35. of 


1974). Now-the intent of this amend- 


ment appears to be plain. If the whole 
of the evidence or a substantial part 
thereof can be recorded in the total 
absence of both the assessors, it would 
clearly indicate that they are not an in- 
tegral part of the Tribunal whose func- 
tion is basically judicial. It is exiomatic 
that a judicial or a quasi judicial body, 
which has to decide a matter upon evi- 
dence, would normally (though not in- 
variably) have it recorded in its presence. 
In fact, in the larger judicial perspec- 
tive, it has been respeatedly said that 
the trial court having the benefit of ob- 
serving the witnesses in the box is in an 
inevitably superior position by virtue of 
this particular fact. In any case, record- 
ing of evidence by a judicial Tribunal 
is a part of its function and where the 
law itself provides that the assessors can 
be wholly absent therefrom, then by im- 
plied intendment it would follow that 
they are equally not deemed to be the 
integral part of such a Tribunal. 


14. Yet again, the aforesaid sub- sec- 
tion (2) does not stand in isolation, It 
has obviously to be read with the even 
more significant provisions of the pre- 
ceding cl. (b) of sub-sec. (1) thereof. 
This in essence provides that on all 
material questions during the course of 
the trial, the decision of the president 
is final or indeed to put it more pre- 
cisely, such a decision rests solely 
with him to the exclusion of both 
the assessors. This is so expressly with 
regard to all questions of law arising 
before the fribunal, on all questions of 
title which may call for determination 
and on ali questions of procedure, how- 
ever material those may be, The use of 
word “solely” and the total exclusion of 
assessors from its meaningful feld is 
thus obvious. Even if the matter rested 
at that, there may have been some 
room for argument on behalf of the pe- 
titioners, but the aforesaid clause (b) 
further provides that all these vital 
queslions may be tried and determined 
by the president alone in the absence 
of both the assessors unless the ’ Presi- 
dent consicers their presence necessary: 
Thus, even the most material and vital 
questions of law, title and procedure aré 
not only io be decided by the President 
solely but can be tried and pronounced 
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upon in the total absence of the asses- 
sors which indicates that they are nof 
integral part of the decision making pro~ 
cess herein. It would appear that the 
legislature advisedly excluded the asses- 
sors from the vital and material aspect 
of the case and had made their pre- 
sence wholly dependent on the discre- 
tion of the President, 


15, As I said earlier, it is not on the 
basis of a solitary provision or an isolated 
aspect that the issue herein has to be 


viewed. It is on the larger schematic 
perspective and with the background 
of the totality of the relevant provi- 


sions that one has to advert to and con- 
strue the provisions of Section 65 (1) (a). 
It is laid down that in the event of a 
disagreement as to the measurement of | 
land, to the amount of compensation or 
costs, the majority opinion shall pre- 
vail. To my mind, the event of dis 
agreement is material for the construc- 
tion of this provision. Disagreement 
would naturally postulate the presence 
of the assessors and their rendering an 
opinion which may be contrary to an- 
other. If they are neither present nor 
opine on the issue, no question of any 
disagreement arises nor the necessity 
of the pre-eminence of majority opinion, 
Therefore, Section 65 (1) (a) pre-supposes 
the presence and the opining process of 
the assessors. In case neither of these 
two things co-exist, clause (a) would 
hardly come into play, again, apart 
from this what if the assessors, as in 
the present case, have never associated 
themselves at any stage of the pro- 
ceedings? What if they have never heard 
the evidence at all, nor even remained 
present when the meaningful issues of 
law, title, and procedure were decided 
nor have the henefit of hearing the casé@ 
of either side when presented by way 
of arguments before the Tribunal? It 
is in the light of these possibilities that 
this provision has to be construed: - The 
total impact that follows therefrom as 
also from the earlier provisions noticed 
in this context, is that if clause (a) has 
any meaning and can possibly have a 
reasonable. application, it is only on 
the assumption that at the time of ren- 
dering the award the assessors are, in . 
fact, present and have an opinion to of- 

fer which differs with that of the presi- 
dent or eack other, resulting in a dis- 
agreement. If they are neither present 
nor have any opinion on the material 
issues of measurement of land or tha 
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amount of compensation or costs, then 
these provisions cannot have<ʻany inter- 
play. It appears to me that the only 
reasonable way of reading clause (a) 
of sub-section 65 (1) is that this would 
apply only in the situation where the 
assessors are actually present and 
choose to opine for the purpose of de- 
termining the award. Their actual pre- 
sence and participation in the decision 
making process is therefore, implicit 
in the provisions. Significant in this con- 
text is the fact that even here the 
statute does not provide for the even- 
tuality of only one of the assessors be- 
ing present and choosing to differ with 
the president. 


16. One must equally recall the 
well-known maxim of interpretation 


that a provision must be interpreted in. 


a manner which makes the statute work- 
able. If it were to be held that the 
award cannot be rendered umless and 
until both the assessors are present 
with the President and further record 
their opinions thereon, then the very 
rendering of the award may become 
hamstrung and moribund. As already 
noticed, the Act makes no provision of 
compelling and. enforcing the attend- 
ance of the assessors even at the last 
and ‘final stage of determining the award 
under Section 65 (1) (a). One can, 
therefore, visualise a whole long drawn 
litigation for compensation, materially 
affecting the citizens, lying static and 
incapable of decision because one or 


other of the assessors does not choose 
to attend or to opine in the rendering 
of the award.. Such a construction 


may, in fact, make the very working 
of all the provisions for awarding com- 
pensation to the citizens wholly in- 
effective and in any case subject to the 
peculiar idiosyncrasy of individual as- 
sessors, it is, therefore, both reasona- 


ble and necessary to read the words “if. 
‘present” into the provisions of Cl, (a) 


of Section 65 (1) of the Act, 


17. To conclude, I would, therefore, 
hold that if neither of the assessors is 
present or opines on the issues of the mea- 
surement of land, of the amount of com- 
pensation or costs, then the award 
rendered by the President alone would 
suffer from no infirmity worth the name. 
The answer to the question posed at the 
outset has, therefore, to be rendered in 
the negative. í 

18. Now apart from -the above, we 
are equally impressed by the firm 


L 


Sohan Lal v. State - 


invoke the 


P.& H. 351 


stand of the learned Advocate General, 
Haryana, io the effect that at no stage 
whatsoever over a long’ drawn out trial 
extending over 2-3 years did the peti- 


` tioner raise his little finger against the’ 


alleged aosence of the two assessors ot 
the Tribunal This was so throughout 
the stages of recording evidence and thé 
determination of questions of procedure, ‘ 
title and issues of law. Even if it may 
be said that these could lawfully be 
conducted in the absence of the two as- 
sessors, it had to be ` conceded on . the 
part of the petitioner that at least al 
the stage of the final arguments before - 
the President on the issues of measure- 
ment of land, of the amount of compen- 
sation or costs, an objection could be 
forthwith and forcefully raised about 
the absence of the assessors. Admittedly, 
not a hint of any such objection was 
ever raised. It is, therefore, manifest 
that the petitioner herein had not merely 
sat on the fence during the proceedings 
but in fact had actively invited a deci- 
sion by the President of the Tribunal 
sitting alone. It, therefore, does not and 
should not He in the mouth of the peti- 
tioner now to raise an objection of the 
present nalure. Assuming entirely for 
the sake of argument (without even re- 
motely holding so) that at the stage of 
rendering the award the presence and 
the participation of the assessors is ne- 
cessary, the petitioner. by his conduct 
must be deemed to have expressly waived 
off any such infirmity therein. There 
is a long ne of precedents on the as- 


- pect and it suffices to quote the follow- 


ing observations of their Lordships in 
Pannalal Binjraj v, Union of India, AIR 
1957 SC 397 (at p. 412):— 

‘There is moreover another feature 
which is common to both these groups 
and it is that none of, the petitioners 
raised any objection to their cases being 
transferred in the manner, stated above 
and in fact submitted to the jurisdiction 
of the Income-tax Officers to whom their 
cases had been transferred. It was only 
after our decision in Bidi Supply Co. v. 
The Union of India, 1956 SCR 267: 
(AIR 1956 SC 479) was pronounced on 
20th March 1956, that these petitioners 
woke up and asserted their alleged 
rights, the Amritsar group on 20th April 
1956, and the Raichur group on 5th 
November, 1956. If they acquiesced in 
the jurisdiction of the Income-tax Off- 
cers to whom their cases were transfer- 
red, they were certainly not entitled to 
jurisdiction of this Court 


— 
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under Arvicle 32. It is well.settled that 
such conduct of the petitioners would 
disentitle them to any relief at the 
hands of this Court.” 


To the same effect and in some cases 
even more conclusively are the observa- 
tions in Manak Lal v. Dr. Prem Chand 
_Singhvi, AIR 1957 SC 425; The Punjab 
University, Chandigarh v. Vijay Singh 
Lamba, AIR 1976 SC 1441; Jagatjit 
Cotton Textile Mills Ltd., Phagwara vV. 
Industrial Tribunal, Patiala, AIR 1959, 
Punj 389, Davinder Singh v, Deputy 
Secretary cum-Settlement Commissioner, 
Rural, Rehabilitation Department, Pun- 
jab, ILR (1964) 1 Punj 905: (AIR 1964 
= Punj 291) (FB); Attar Singh v. State of 

Haryana, 1973 Pun LJ 90; Ram Nath v. 
Ramesh, AIR 1975 Punj & Har 33, 
O. A. O. K. Latchmanan Chettiar v. Com- 
missioner, Corporation of Madras, AIR 
1927 Mad 130 (FB) and K. Nagamunaiah 
Chetty v. State Transport Authority, 
Andhra Pradesh, Hyderabad, 1961 (1) 
Cri LJ 613 (Andh Pra). 


19. In view of the above, we must 
also uphold the objection of the respon- 
dent-State that in all these cases the- 
petitioners cannot now be allowed for 
the first tume to raise the objection of 
the absence of the assessors for the 
purposes of Section 65 (1) (a) because 
they have actively participated in the 
proceedings and had invited a decision 
by the President of the Tribunal which 
in material parts run in their favour as 
well. 


With the rendering of aforesaid deci- 
sion on the two material legal issues, 
which had necessitated their considera- 
tion by the Division Bench, we would 
accede to the common prayer of thë 
learned counsel for the parties that 
these cases be now sent to a learned 
single Judge for a decision on the merits 
of each case. It is ordered accordingly. 
There will be no order as to costs, 

Case remanded for 
decision on merit. 


AIR 1981 PUNJAB & HARYANA 
J. V. GUPTA, J. 

Hari Chand and another, Petitioners v. 
Banwari Lal and another. Respondents. 
- Civil Revn. No. 1394 of 1979, D/- 10-8- 
1981. 

Civil P. C: (5 of 1908), Ss. 2 (11), 141, 
©. 22, R. 3 — Provisions — Applicable to 
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Hari Chand v. Banwari Lal 


ALR: 


Proceedings before Rent Controller and 
Appellate Authority under Rent Act — 
Statutory Tenant — Legal Representa- 
tives of — Can be: brought on record in 
proceeding under Act for limited pur- 
pose. (Haryana Urban (Control of Rent 
and Eviction) Act (11 of 1973), S. 2 (h)). 


In a proceeding under the Haryana 
Act (11 of 1973), sons of a deceased sta- 
tutory tenant can be brought on record 
as his legal representatives under O. 22, 
R. 3 though for a limited purpose, They 
step in the shoes of the deceased tenant 
and can defend the case on the pleas al- 
ready taken by their predecessor. More- 
over when the Appellate Authority 
under the Act alllows to bring widow of 
predeceased son of deceased statutory 
tenant on record as his legal representa- 
tive, then his other twa sons can also be 
brought on record as his legal repre- 
sentatives. (Paras 6, 7) 

O. 22, R. 3 can be made applicable to 
the proceedings before the Rent Con- 


troller and the Appellate Authority 
under the Act as they are civil proceed- 
ings. ‘(Para 5) 
Cases Referred: . Chronological Paras 
ATR 1979 SC 1121 l 4 
AIR 1979 Delhi 186: (1979) 1 Ren CJ 

129 (FB) 4 
AIR 1978 SC 955 4 
AIR 1976 SC 2229 4 
(1974) 76 Pun LR 468 4.5 


S. C. Mohanta and M. S. Jain, for Peti- 
tioners; H. L. Sarin, Sr. Advocate. with 
M. L. Sarin and M. M. 5. Bedi, for 
Respondents. 

ORDER :— Banwari Lal landlord-re- 
spondent ‘had filed an application for 
eiectment of his tenant Darbari Lal in 
the Court of the Rent Controller, Sirsa. 
Hari Chand son of Darbari Lal` tenant 
was als6  impleaded as respon- 
dent alleging him to be the 
sub-tenant. The ejectment was sought 
on the ground of subletting. The 
Rent Controller vide his order dated 
5th October, 1976. passed an order of 
ejectment against the tenant. Feeling ag- 
prieved against the said order, Darbari 
Lal tenant filed an appeal under the 
Haryana Urban (Control of Rent and 
Eviction) Act (hereinafter to be referred 
as the Act) before the Appellate Auth- 
ority. Hari Chand. the alleged sub-tenant, 
was impleaded as respondent in the ap- 
peal. -During the pendency of the appeal, 
Darbari Lal tenant died on 8th Nov; 
1976. Therefore, his son Hari Chand, -who 
was already a party as an alleged’ sub- ` 


y 


wy 
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ienaat and his another son Gobind’ Ram 
as well as Smt. Bachhi widow of a pre- 


_ deceased son of Darbari Lal made an ap- ' 
plication for being appointed as, succes-". 
sors of the deceased‘ teriant Darbari Lal. ` 


In the ‘application filed’ by them, it ‘was 
stated that they were residing with the 
deceased and therefore. they come ' with- 


in the definition of the tenant as defined 


in S. 2 (h) of the Act. This | apbdlication 
was contested ‘on behalf of the landlord- 


respondent, l 
2. The Appellate Authority, after re- 
cording the evidence of the parties, came 


to the conclusion that Hari Chand and 


Gobind Ram were living separately from 
PDarbari Lal deceased tenant. and - 
business is also separate from him and 
consequently dismissed their. . application 
for impleading Hari Chand and Gobind 
Ram as legal representatives of -Darbari 
Lal deceased. “As regards Smt. . 'Bachni, 
itt was found. that she being the widow 
of Darbari Lal’s deceased son was re- 
siding with him and therefore. was enti- 
fled to be appointed as legal represen- 
tative and therefore, an order appoint- 
ing ‘Smt. Bachni as the legal represen- 
tative of -Darbari Lal was passed. - Feel- 
ing aggrieved against this order, Hari 
Chand and Gobind - Ram have -filed the 
present: révision petition ‘in this Court. - 


3. Learned . counsel for the petitioner 
vehemently . contended that as a matter 


of ‘fact the petitioners are entitled to be © 


impleaded as _ legal. representatives ` of 
the deceased tenant Darbari Lal -ynder 
Order 22, Rule 3 of the Civil P. C. and 
they .do. not claim any right under the 
definition of the. term ‘tenant’ in Sec- 
tion 2 (h) of the Act which is to the 
following effect :— 

* “tenant” means any. person by whom 
or on. whose account rent is payable for 


a building or rented land -and includes.-a. 


tenant -continuing - in possession after 
the termination of his tenancy and in 
the event of such person’ s.death, such 
of his heirs as are’ mentioned- in- the 
Schedule appended. to this Act and who 
were’ ordinarily residing with him atthe 
time of his death, but does not include 
a person placed in occupation of a build- 
ing or‘rented land’ by its tenant except 
with the written consent of: the landlord. 
or person to -'whom: the: collection of 
rent or fees in a public market, cart- 
stand. or’ slaughter~house. or of rents for 
skops “has been. farmed out. or oe 2 
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municipal, ‘town: or. aco area- com-. 
mittee.” 


4. In support of hbis- contention, he 
referred to Kishan Kumar v. Baldev 
Singh, (1974) 76 Pun LR 468. Refer- 
ence was also made to Damadilal v. 
Parashram AIR 1976 SC - 2229 ‘for the 
proposition that the statutory tenancy 
was heritable and therefore, the appeal 
could not be dismissed as having been 
abated. On the other hand, the learn- 
ed counsel for the’ respondents contend- 
ed that the statutory tenancy is heri- 
table for a limited purpose. Persons 
covered under the definition under Sec- 
tion 2 (h) of the Act are only entitled 
to claim themselves to be the tenant on 
the death of the original tenant and | 
that too if the premises in dispute are 
residential buildings. According to the | 


learned counsel, admittedly, the premi- ` 


ses in dispute are non-residential, there- ` 
fore; the petitioners are not entitled to 
be impleaded as heirs of the deceased 
tenant. In support of his contention, he 
made reference to Ganpat v. Sashikant. 
AIR 1978 SC 955; Vithal- v. Shamrao, 
AIR 1979 SC 1121 and Haji Mohammad 
Din v. Narain Dass, (1979) 1 Ren CJ 129 
: (AIR 1979 Delhi 186) (FB). 


5. I have heard the learned counsel. 
for the parties at great length and Iam 
of: the considered opinion that at this 
stage this Court is not called upon to: 
decide whether the petitioners or Smt. 
Bachni can claim themselves to be the’ 
tenant -because of the definition as given 
in -Section 2.(h) of,the Act or not. As: 
a matter of fact. the premises in dispute. 
being non-residential, the said definition 
of the ‘tenant’ may-not be of any use to. 
the petitioners and Smt, Bachni,. How- 
ever, as stated earlier,.that-matter need 
not be. decided at this stage nor does 
it arise for the time being. The only: 
short question is that whether the peti- 
tioners: can be impleaded ‘as. legal re- 
presentatives' -of the deceased- tenant 
Darbari: Lal under Order 22 Rule 3 -of 
the .Civil..P. C.. or not, :In.. Kishan 


. Kumar’s ‘Case (Supra) it has been held 


that the legal representatives -of -a- statu- 
tory tenant are -not brought:on the ‘re- 
cord as statutory.-tenants but as. Jegal 
representatives of the deceased. statutory. 


tenant - because the- right of the 
landlord to proceed with -the 
appeal with a view to obtain 


possession of his premises from the de- 


354 PL& H. .. 


ceased statutory ~- tenant. survived under. 


Order 22 Rule 4 read with Rule 1} af 


the Civil P. C. Even if.the proceedings 
under. the East Punjab Urban Rent Re- 















Provisions can be made applicable tọ the 
proceedings before. the Rent Controller 
and the. Appellate Authority under . the 
Rent Restriction Act, as they are ‘civil 
proceedings. It cannot, therefore,, be. 


ot applicable to the petition before the. 
Rent Controller or the appeal before the 
Appellate Authority amder that Act: All 
the authorities cited by the, learned 
counsel for the respondent , do not, deal 
with this aspect of the case and there- 
fore, are of not much help. . 


6: Tt may be made clear that anea 


legal representatives as defined under 

Section 2 (11) of the Civil P. C. -can-be 

brought on the record for a limited pur- 

pose. ‘Fhey will step inthe : shoes -of 
the deceased tenant. and will defend the 
case On the pleas already taken by their 
predecessor. i 


7. Moreover. there is another’ aspect 
f the matter as well. Smt. Bachni has 
already been allowed to be impleaded 
as legal representative of the deceased 
tenant. That part of .the order. was 
ever challenged by the landlord-respon- 
dent. If Smt. Bachni has been allowed 
to be impleaded, I do not find any rea- 







along with her. I do not think that any 
iudice would. be caused to the land- 


t is likely to avoid subsequent litigation. 
“8. As a result of the above discussion, 
the order of the Appellate’ Authority - is 
set aside and . itis directed that - the 
voéetitioners ji. e. Hari Chand and Gobind 
Ram may also be impleaded along with 
Smt. Bachni as ‘legal representatives of 
the deceased tenant Darbari Lal without 
any prejudice to the rights of the land- 
lord which he may claim under the 
statute,- The’ ‘parties, through their 
counsel,“ are directed to appar ín ‘the 
Court of the Appellate Authority, Sirsa, 
on 7-9-1981, 


‘ti 
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Union Territory. of'Chandigarh v. Sardara Singh : 


under Section. 14} of- the Code, the said 


said that .the provisions of Order 22 ‘are. 


Order accordingly. 
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Union Territory of Chiaridigarh,” ‘Petis 
tioner v. Sardara Singh - and others, Re- 
spondents. ` , 


Civil Mise. No. 305-C.-I of 1981 in 
R. F. A. No. 148 of 1980, D/- 29-5-1981.* 


Punjab High Court Rules and - Orders 
(1959), Vol. V, Chap. 6-I, Part I, Rr.-1 
and 8, Chap, 4-H, R. 7 (ii) — Land acqui- 
sition case —. ‘Decree of High Court — 
Calculation of Counsel’s fee, while pre- 
paring memo of costs.— Rule 1 and not 
E. 8. applies. ((i) Land Acquisition Act. 
(1894), Ss. 18, 26, 53; (ii) Civil P. C. (1908), 
Ss. 26 and 35). 


‘For the purposes. of Acieminina or vitae 
culating counsel's. fee -while preparing 
the memo- of costs, a -decree of the High 
Court..in a land-acquisition case is to be 
treated as if passed in a suit for specific 
property and Rule 1 of Rules contained 
in Chap. 6-I of Volume V of High Court 
Rules and Orders relating to such a de- 
cree have to- be resorted to. It is wholly 
unsustainable that these decrees have to 
be treated as decrees in miscellaneous 
proceedings in terms of R, 8 of Chap. 6-1 
of Volume V of the Rules, In fact R. 8 
only applies to miscellaneous proceedings - 
in a suit prior to the passing of the de- 
cree and not to the decree itself There- 
fore, the prevalent practice in the Punjab 
High Court'of submitting the case, while 
preparing memo of costs, to the judge 
who passed the decree soliciting. his 
orders with regard to counsel’s fee to be — 
added is not correct, (Para-10) | 


‘Part I of Chap. 6-I, Vol. V specifically 
deals with the fee payable as costs by a 
party in respect of the fee of his adver- 
sary’s Advocate in suits for the recovery 
of specific property, Word “property ” in- 
cludes debts and choses-in action or the 
amounts that can be'claimed on the basis 
of legal right enforceable through a’ 
Court of law. A ‘claim for ` compensation 
for the acquired land would - thus fall 
within the meaning of expression “pro- 
perty” as used in Rule 1 of the Rules, 
The. word “suit” has not been. defined 
in the Code. In terms of S: 26. of Civil 
P..C. it can be taken to be a Civil: pro- _ 
ceeding instituted by- the presentation of 

a plaint or in any such other manner as 


*Case, referred by L. S. Tiwana, J. œ 
31-3- -1981 _ 
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may be préscribed,’Since the award of 
the Land Acquisition Court has “to _ bè 


deemed to be a decree in terms ‘of Sec. 2 | 


(2) of the’ Civil P. C."in view of’ provi- 
sions of sub-sec. (2) of 5. 26 of the Land 
Acquisition Act, the process or’ the pro- 
ceedings which result in that decree have 
to be treated as in a suit. (Case law dis- 
cussed). -'° > 


Further, in view of S. 53 of the Land 
Acquisition Act the provisions of S. 35 of 
the Civil P.C. apply to proceedings under 
the Land Acquisition Act. Under S. 35, 
the costs of and incident to all suits are 
in the discretion of the Court subject to 
conditions and limitations prescribed , by 
Rules, Thus discretion of the Court under 
S. 85 can be taken away by law. Hence 
if any rule is contained in the High Court 
Rules and Orders, then the power to as- 
sess or determine costs has to be regu- 
lated by the rules covering the matter 
and is not left to the discretion of the 


Judge. (Para 6) 
Cases Referred: Chronological . Paras 
AIR 1978 SC 803: 1978 Lab IC 612 8 
AIR 1971 Madh Pra 140 10 
AIR 1966 Cal 259 l . 19 
ILR (1963) 2 Punj 442 .10 
AIR 1958 SC 875 : 10 
1952 AC 109: (1951) 2 All ER 587, East 
End Dwellings Co. v. Finsbury Borough 
Council 10 
AIR 1949 All 100: 1948 All LJ 296 10. - 
1913 Pun Re 59 10. 
(1906) ILR 30 Bom 341 ©. 10 


(1905) ILR 32 Cal 605: 2 All LJ 77r (PC) 
10 


A. S. Chahal, for Petitioner: R. K. 
Chhibbar, for the Chandigarh Admin- 
istration; M. J. Sethi, Addl Advocate 


General, for the State of Punjab, S. K.. 


Goyal, for the State of Haryana, 


I. S. TIWANA, J.:— The short. but sig- 
nificant question of law that needs to be 
considered by this Bench on a reference 
is as follows: ` 


“How and in what manner a counsel’s 
fee is to be assessed or quantified in the 
memo of costs while preparing:a High 
Court decree in land acquisition matters 
in terms of Rule 7 (ii), Chapter 4-H, Vo- 
lume V of the High Court Rules and 
Orders?” 


It arises on the following hasas 


.In Regular First Appeal No. 148 of 
1980, filed by the Union Territory of 
Chandigarh against the award of the 
Land Acquisition Court on a reference 
under Section 18 of the Land Acquisition 
Act (hereinafter referred to as the Act), 


Tig 


~ Union” Territory of Chandigarh 


(Paras 6, 9, 10). 


v” Satdara Singh P.& H. 355 
the eross-objectibns’ filed “by the peti- 
tionets ‘were “allowed by-this Court on ` 
‘November 24,- 1980, with proportionate 
‘costs, At the’ time of calculating the‘ costs, 
the office, in‘ accordance “with the ` pre- 
‘valent ‘practice, put -up ‘the papers to the 
Judge tö‘ élicit his orders with regard to 
the quantum of counsel’s fee.: The Jearn- 
ed counsel’ for claimant-petitioners - then 
filed this ‘miscellaneous petition raising an 
objection to this procedure being adopted 
and ‘challenging it on various grounds. 


2. ‘The practice that is prevalent in 
‘this Court in this regard is that when a 
Regular First Appeal under the Act is 
decided by a learned single Judge, the 
case goes back to the Branch for the pre- 
paration of the memo of costs, While 
preparing the memo of costs, the Office 
submits the case to the learned Judge 
soliciting his orders with regard to the 
quantum of the counsel’s fee to be added. 
This procedure is ‘adopted’ in spite of 
the fact that the counsel has put in his 
tee certificate on the Court file. The fee 
so specified by the learned Judge is then 
added as counsel’s fee in the memo of 
‘costs, 


3. We are told that this ‘procedure is 


‘adopted in view of Rule 8 of Chapter 6-I 


of Volume V of the High Court Rules and 
Orders as the proceedings in the land 
acquisition.matters are treated as mis- 


cellaneous proceedings, 

4. The stand of the counsel for the 
claimants is that the Regular First Ap- 
peals.or the -cross-objections to the same in 


Jand acquisition cases cannot -possibly be 


treated as miscellaneous proceedings for 
purposes of preparing the memo of costs. 
Rather, according to the learned counsel, 
these- cases have to be treated as suits for 
recovery ‘of: specific property and the 
counsel’s fee ‘has to be: assessed or deter- 
mined on the basis of the value of the 
property involved like all other cases or 
‘suits filed for the recovery of specific 
amounts,’ His stand further is that once 
the Court has passed orders in an appeal 
or the 'cross-objections to the same, al- 
lowing it with costs or proportionate 
costs, then the matter has not to be-re- 
ferred to the Judge for the determina- 
tion of the quantum of the counsel’s fee 
in the absence of the party or his counsel 
To support his above ‘noted contention. 
the learned counsel adopts this process 
of reasoning. - 

5. According to E E R (2) of- Sec- 
tion 26 of the Act, which sub-section was 
brought in by way of amendment by Sec- 
tion 2 of the Land Acquisition (Amend- 
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ment) Act XIX of 1921, . every award 
given by the Land Acquisition Court has 
to be deemed to be a decree and the 
statement of grounds of every such 
award a judgment within the meaning of 
Section 2, Clauses (2) and (9), respective- 
ly, of the Code of Civil. Procedure, An 
appeal against such an award or a part 
thereof lies to the High Court and fur- 
ther against the decree of the High Court 
is maintainable in the Supreme Court. 
Therefore, according to the learned coun- 
sel, it follows that a decision of the High 
Court on appeal from a judgment and 
decree is also a judgment and decree. It 
is on the basis of this legal position that 


an appeal against the award of the Land © 


Acquisition Court is treated as a Regular 
First Appeal for purposes of court-fee 
and limitation et cetera and a Letters 
Patent Appeal is maintainable before a 
Division Bench against the decree pass- 
ed by the learned single Judge. It is also 
pointed out that in view of the provisions 
of Section 53 of the Act, the Code of 
Civil Procedure is applicable to all pro- 
ceedings before a Court under the Act 
‘save in so far as that procedure is not 
consistent with anything contained in the 
Act. This necessarily attract the applica- 
bility of Section 35 of the Civil Pro- 
cedure Code to the proceedings under the 
Act as there is nothing inconsisient in 
- that provision to the provisions of the 
Act. We find that the above noted legal 
position as brought out by the learned 
counsel is wholly tenable. . 

6. Section 35 of the Civil Procedure 
Code lays down that subject to such con- 
ditions and limitations as may be pre- 
scribed the costs of and incident to all 


suits shall be in the discretion of the 
Court and. the Court shall have full 
power to determine by whom, out of 
what property and to what extent such 
costs are to be paid and to give all other 
necessary directions. for the purposes 
aforesaid. “Prescribed” is defined in the 
Code as meaning prescribed by the Rules 
and “Rules” mean Rules and forms con- 
tained in the first Schedule or made 
under Section 122 or Section 125 there- 
of. Thus, it is apparent that the discre- 
tion of the Court under Section 35, Civil 
Procedure Code, can only be taken away 
by the conditions and limitations which 
may be prescribed by law. If any rule is 
contained in the High Court Rules and 
Orders, referred to above, which Rules 
have undisputably been framed-in exer- 
cise of the powers of.this.Court -under 
Section 122 of the-Code, then :the -power 


Union Territory of Chandigarh v. Sardara Singh: - 
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to assess or determine costs has to be re- 
gulated by the rules covering the matter 
and is not left to the discretion of the 
learned Judge. The Rules which accord- 
ing to the learned counsel for the claim- 
ants govern the matter in hand are laid 
down in Par; I of Chapter 6-I, Volume V, 
of the High Court Rules and Orders, Out 
of these rules, which according to the 
learned counsel, specifically. deal with 


the fee payable as costs by a party in! 


respect of the fee of his adversary’s Ad- 
vocate in suits for the recovery of specific: 
property and which squarely apply to the 
facts of the case in hand, is Rule 1, on 
which primary reliance is placed by the 
learned counsel in suppor: of his plea! 
and this rule reads as follows:— 

“I. In suits for the recovery of specifie 
property or a share of specific property, 
whether moveable or immoveable, or for 
the breach of any contract or for 
damages— 

(a) If the amount or value of the pro- 
perty, debt, or damages decreed shall not 
exceed rupees five thousand according to 
the valuation for purposes of appeal. to 
the Cour:, the fee.shall be calculated at 
seven and a half per cent (74%) on the 
amount or value decreed, but the Court 
may, in any case, otherwise order and fix 
such percentage as shall appear to be 
just and equitable; ; 

(b) If the amount or value decreed 

shall exceed rupees five thousand, the fee 
payable shall be calculated at such a per- 
centage as shall appear to the Court to 
be just and equitable.” 
Rule 12 of these Rules lays down that in 
appeals fee shall be calculated on ‘he 
Same scale as in original suits and the 
principles of the above rules as to origi- 
nal suits shall be applied as nearly a3 
may be in appeals. 

7. The only contention raised by the 


counsel ‘appearing on the oiher side is 
that the above noted rule does not in 
terms apply to claims for compensation 


of the acquired property and rather ap- 
plies to a decree which has been awarded 
in a suit for the recovery of a specific 
property or a share of the specific pro- 
perty moveable or immoveable. Accord- 
ing tothe counsel,a ciaim for compensa- 
tion in acquisicion proceedings cannot be 
said to be a suit for the recovery of any 
specific property. To-examine the res- 
pective contentions of the learned coun- 
sel for the parties, it is but necessary to 
know: the scope of the term “property” 
and: whether a-reference. under Section 18 
ean be treated :as:a suit... |... 
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'8. -So far.as thefirst aspect “of the 
matter is concerned, it received consi- 
deration of their Lordships of the Sup- 
reme Court in Madan Mohan Pathak ~v. 
Union of India, AIR 1978 SC 803, while 
examining the matter in the context of 
the grant of bonus to Class IIT and Class 
IV employees of the Life Insurance Cor- 
poration of India. The specific question 
posed and answered by their Lordships 
was as to whether the debts due and 
owing from the Life Insurance Corpora-. 
tion were the property of Class LI and 
Class IV employees within the meaning 
of Article 31 (2) of the Constitution of 
India. This is what was observed by their 
Lordships in this regard (at p. 820):— 


“It is clear from the scheme of funda- 
mental rights embodied in Part II of the 
Constitution that the guarantee of the 
right to property is contained in Arti- 
cle 19 (1) (f) and Cis. (1) and (2) of Arti- 
cle 31. It stands to reason that ‘property’ 
cannot have one meaning in Art. 19 (1) ($, 
another in Art. 31; Cl. (1) and still an- 
other in Art. 31, Cl. (2). ‘Property’ must 
have the same connotation in. all the 
three Articles: and since these are consti- 
tutional provisions intended to secure a 
fundamental right, they must receive the 
widest interpretation and must be held 
to refer to property of every kind.” | 


9. After referring to a chain of auth- 
orities, wherein this matter had been 
considered earlier, their Lordships fur- 
ther concluded as follows (at p. 821):— 


‘It would, therefore, be seen that pro- 
perty within the meaning of Art. 19 (1) 
(f) and Cl. (2) of Art. 31 comprises every 
form of property, tangible or intangible, 
including debts and choses in action, 
such as the unpaid accumulation of wages, 
pension, cash grant and constitutionally 
protected Privy Purse. The debts due 
and owing from the Life Insurance Cor- 
poration in respect of annual cash bonus 
were, therefore, clearly, property of 
Class III and Class IV employees within 
the meaning of Art. 31 (2).” 


It is thus clear from the above observa- 
tions of the Supreme Court that “pro- 
perty” would include debts and choses 
in action, or in other words the -amounts 
that can be claimed on the basis of a 
legal right enforceable through a Court 
of law. To our mind, the word “property” 
cannot be given a different meaning in 
the context of the above-quoted rule. We 
are,--therefore, —df--the “considered opin- 
ien that a claim for compensation for ‘the . 


' Union ‘Territory of Chandigarh v.. Sardara ‘Singh’. 


_acqu red land would thus fall within the 
. meaning of “Property”. as used in ‘this: 


rule, - i 


10. As regards the other aspect of the 
maiter, as noticed earlier, we find that 
the same is not res integra. so far as this 
Court is concerned. In Phuman v. State 
of Punjab, ILR (1963) 2 Punj 442, a spe- 


`- cific argument. was raised that an appli- 


cation under Section 18 of the Act could 


not be equated with a suit 
and . the applicant could not be 
called a plaintiff but the same was 


repelled, holding that an application 
under Section 18 of the Act is to be treat- 
ed as a suit and the applicant as a plain- 
tiff. For this pronouncement, reliance was 
placed on earlier judgments dealing with 
the matter in Ezra v, Secretary of State 
for India, (1905) ILR 32 Cal 605 (PC), 
Fakir Chand v. Municipal Committee, 
Hazra, 1913 Pun Re 59 and In the Matter 
of Rustamji Jijibhai, (1906) ILR 30 Bom 
341, Otherwise also, we find that the word 
“suit” has not been defined in the Code. 
In terms of Section 26 of the Code, it 
can be taken to be a civil proceeding in- 
stituted by the presentation of a plaint or 
in any such other manner as may be pre- 
scribed. If the award of the Land Acqui- 
sition Court has to be deemed to be a 
decree in terms of Section 2 (2) of the 
Code of Civil Procedure in view of the 
Provisions of sub-section (2) of Section 26 
of ‘the Act, then the process or the pro- 
ceedings which result in that decree have 


to be treated as in a suit. This is the 
true legal result if full effec: is to he 
given to the “deeming provision” con- 


tained in sub-section (2) of Section 26 of 
the Act. This proposition of law is well 
supported by the following observations 
made by Lord Asquith of Bishops-tone in 
East End Dwellings Co. Ltd. v. Finsbury 
Borough Council, 1952 AC 109, which ob- 
servations were later approved by the 


. Supreme Court in M. K. Venkatachalam, 
_LT.O, v. Bombay Dyeing and Mfg. Co. 


Ltd., AIR 1958 SC 875 (at p. 878):— 

“If you are bidden to treat an imagin- 
ary state of affairs as real, you must 
surely, unless prohibited from doing so, 
also imagine as real’ the consequences 
and incidents which if the putative state 
of affairs had in fact existed, must inevit- 
ably have: flowed from or accompanied 
it. One of those in- this case is emancipa- 
tion from the 1939 level- of rents. The 
statute says that you must imagine cer- 
tain state of affairs; it does not say that 
having done so, you must cause or per-"- 
mit’ your ‘imagination to -boggle when’ ‘it 


k 
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_ comes. to. the inevitable Ore of that 
state of affairs.” 20+.. 


Further 
where: the applications: or petitions fited 
under different Acts have-been treated as 
suits.. In Balram Singh v.:Dudh-Nath, AIR 
1949 All 100, an-application filed under 
section 12 of the U. P. Agriculturists’ Re- 
lief Act was treated to be a suit in view 
of the. words ‘tm such other -manner: as 
may be prescribed” occurring in Sec. 26 
of the Code of Civil Procedure. An ap- 
plication under Section 110 of the Motor 
Vehicles Act was treated: to bea suit in 
Hayatkhan v. Mangilal, AIR -1971 Madh 
Pra 140, while considering the question 
of: applicability of Section 6 of the-Limi- 
tation Act to those proceedings, Similar- 
ly; in S. P..Consolidatd Engineering Co. 
(P.) Ltd v- Union of India, AIR 1966 Cal 
259, an application under ‘Section 20 of 
the. Arbitration Act was considered to be 
a suit even though the proceedings insti- 
tuted were considered not to have been in- 
stituted on the presentation of a plaint. 
Thus we have the least hesitation in ‘hold- 
ing that an application under Section 18 
of the Act has to be treated as a plaint 
and the proceedings on its basis as the 
proceedings in the suit and the resultant 
award as a decree, In view of the above- 
noted legal position, we accept the sub- 
mission of the learned counsel for the 
claimant-petitioners to the effect that for 
purposes of determining or calculating 
counsel’s fee while preparing the’ memo 
of costs, a decree of this Court in a Land 
Acquisition case is to be- treated as if 
passed in a suit for specific property and 
the Rules. contained in’ Chapter 6-1. of 
Volume V relating to such a decree have 
to be’ resorted to for the abovesaid pur- 
pose, It is wholly unsustainable that these 
decrees have to be treated as decrees in 
miscellaneous proceedings in terms of 
Rule 8 of the above-noted Rules. In fact 
Rule 8 only applies to miscellaneous pro- 
¢eedings in a suit prior to the passing ‘of 
the decree and not to the decree itself 


it. In. the light of ‘the PETE 
. above, the Office is directed to prepare 
the memo of costs in the light of the ob- 
servations made above and the rules 
contained in Chapter 6-I, Volume. V. of 
the High Court Rules and Orders. 


E S. S. SANDHAWALIA, C. Ju— I agree. 


© Order accordingly. 
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 Mukhtiar Singh; Petitioner v. The Di~ 
rector, Panchayats, , Punjab, Chandigarh 
and others, Respondents. 


Civil Writ .Petn. No. 4095 of 1980, DH 
29-4-1981. 


. (A) Punjab Ciia E Act (4 of 
1953), :S..9 (4) — Provision regarding cons 
vening: of meeting within : 15 days is only 
directory. a My 


The’ provision . ‘contain. in S. 9 (4)° is 
directory | and not mandatory.’ This sub- 
section as it stands makes it desirable for. 
the District Development and Panchayat 
Officer (DDPO) to fix a meeting for con- 
sidering the no-confidence motion against 
the Sarpanch within 15 days of the ‘re- 
ceipt of the application, The meeting fix- 
ed by the DDPO for considering such 
motion beyond the period of 15 days from 


-the date of the receipt of the’ application 


cannot be stamped illegal. _ (Para 5) 
(B): Punjab Gram Panchayat Act (4 of 
1953), S. 102 (4) — Ex parte order, under 


S. 102 (4), of suspension of member of 
Panchayat — D.D.P.O. rescinding order 


-of suspension on satisfaction. by expla- 


nation of member — Order .of D.D.P.O. 
not illegal — Sarpanch. had ‘no right. to 
be heard before. order of suspension was 
passed, (Para 6) 


(C) Punjab Gram Panchayat Act (4 of 
1953), S. 9 (4) — Seven days’ notice to 
Sarpanch — Is mandatory. 


Notices were sent by ‘the District De- 
velopment and Panchayat’ Officer. (DDPO). 
to the Chaukidar of the village for effect- 
ing service on the Sarpanch and Panches. 
The Panches were served and their signa- 
tures were obtained but the ` Sarpanch 
was not available. The Chaukidar affixed 
a copy, of the notice at the residence of 
the Sarpanch. 


Held that the : DDPO did not direct 
that the substitu-ed service of the Sar- 
panch be effected. The Chaukidar of the 
village who had been sent with notices 
to be served upon the Panches and Sar- 
panch was not competent to decide whe- 
ther substituted: service was to be effect- 
ed or not. The substituted service effected 
by the Chaukidar by affixing the notice 
at the residence of the Sarpanch was no 


_ service on the Sarpanch in the -eye of 


law. The provision contained in Sec. 9 (4) 
of the Act is mandatory. The fact that 
the Sarpanch attended the meeting with- 
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out notice did not cure the. defect which 
was fatal. | ; oh _ (Para. 7) 


K. S. Keer, ‘for Petitioner; ‘Kuldip 
Singh, Bar-at-law, for- Respondents, A 

‘ORDER:— Mukhtiar Singh petitioner 
was elected Sarpanch, of. Panchayat 
Midha, Tahsil Muktsar, District Faridkot. 
Karnail Singh ` respondent ‘and seven 
others detailed in paragraph No. 2 of the 
writ petition are the members of this 
Panchayat. Karnail Singh respondent 


and five other Panches moved an applica- - 


tion on October 13, 1980, before the Dis- 
trict Development ‘and Panchayat Officer 
(hereinafter the DDPO) respondent for 
calling a meeting for moving a vote of 
no-confidence against the petitioner. The 
DDPO fixed'a meeting for this purpose on 
November 8, 1980. The meeting was con- 
vened on the’ date fixed and was attended 
by the petitioner and the remaining eight 
members of the Panchayat. A vote of no 
confidence was moved against the peti- 
tioner which was carried by six votes in 
its favour. During the same meeting Kar- 
nail Singh respondent alone was propos- 
ed to be elected as a Sarpanch of the 
Panchayat and was consequently declar- 
ed elected. 


2 A cornplaint was made against 


Karnail Singh respondent that despite 


notice and knowledge he had not attend- 
ed any Panchayat meeting ‘for. over a 
year since before August 22, 1979. The 
DDPO vide.. order dated November 3, 
1980 (P. 1) placed him under suspension 
under Section 102 (4) of the Punjab Gram 
Panchayat Act (hereinafter the Act) and 
further restrained him ‘from attending 
the meéting of the' Gram Panchayat, 
Midha. The DDPO vide order dated Nov- 
ember 4, 1980 (P. 2) rescinded the -sus- 
pension of Karnail Singh holding. that 
the latter had appeared before him and 
he was satisfied with’ his explanation. 
Karnail Singh respondent thus attended 
the meeting of the -Panchayat held on 
November 8, 1980, wherem - vote of no 
confidence against the petitioner was 
carried by six votes. Te 


3. The. petitioner has filed: the present 
writ petition praying that the vote of no 
confidence against him on November 8, 
1980, be quashed inasmuch as he had. not. 
been given a notice for that purpose as 
’ prescribed under law and further the sus-, 
pension order against Karnail Singh re- 
spondent which was passed on November: 


3, 1980, was wrongly rescinded on Nov-, 


ember 4,.1980, with the result. that his, 


participation in the meeting on Novem-. 
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ber 8,-1980, .was illegal. It is also the. case 
of the petitioner that.the meeting held on 
‘November: 8, 1980,, had not been : called 
within the statutory. period. The vote of 
no-confidence passed against him in this 
meeting. is liable to be, es on this 
ground as. wel _. l 
- 4. . The DDPO and Karnail Singh. re- 
spondents in their separate returns deni- 
ed.that the order dated November 4, 1980, 
rescinding. the suspension of Karnail 
Singh was illegal or. he could not parti- 
cipate in the meeting held on November 
8, 1980. It was-also denied that the meet- 
ing had not been called within the statu- 
tory peried or the petitioner had not 
been: served for the same. 


5. Section § of the Act deals with the 
oath and terms of office of Panches and 
Sarpanch and no-confidence motion 
against Sarpanch. It reads:— 


"g, a) Before entering upon the duties 
of his office, a Panch as well as a Sar- 
panch shall take an oath in the form spe- 
cified in Schedule IV. 


(2) A Sarpanch or a Panch shall hold 
office for period of five years. 

Provided that. an outgoing Sarpanch or 
a Panch shall unless Government other- 
wise directs, continue to hold office until 
his successor takes cath. : 


(3) An application regarding intention 
to move a motion of no-confidence against 
a Sarpanch may be made to the Block 
Development and Panchayat Officer by a 
simple majority of the total number of 
Panches of the ` Gram Panchayat con- 
cerned: 


Provided that no such application shall 
be made unless a period of two years has 
elapsed from the date on which the Sar- 
panch. assumed his office, 

(4) The Block Development and Pan- 
chayat Officer shall, within a period of 
fifteen days of the receipt of application 
under sub-section (3), convene a meeting 
of the Gram Panchayat, by giving seven 
clear days’ notice, for discussing and tak- 
ing decision on the no-confidence motion. 

a emer: ie 
It is not disputed that Karnail Singh 
respondent and five others moved an ap- 
plication before the DDPO on October 13, 
1980, requesting that a meeting of the 
Panchayat be called - for. considering a 
vote of no-confidence against the Sar- 
panch (petitioner). The DDPO vide order 
dated October 23, 1980; called the meet- 
ing for fhis purpose.on November 8, 1980. 
The contention of the learned counsel for 
the petitioner is.that under Section 9. (4) 
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of the Act it was- incumbent for the 
DDPO to convene a meeting within 15 
days from October 13, 1980, and as the 
meeting was called for November 8, 1980, 
it was illegal. I am not impressed by this 
contention. The main point to be ` consi- 
dered in the context of the contention of 
the learned counsel for the petitioner is 
whether relevant provision contained in 
sub-section (4) is mandatory or directory. 
In my opinion, the provision contained in 
this sub-section is directory and not man- 
datory. In the event of this provision be- 
ing mandatory, the DDPO can easily 
frustrate the move for passing a vote of 
no-confidence against the Sarpanch by 
-inot calling any meeting within a period 
of 15 days of the receipt of the applica- 
tion. This could ‘never be the intention of 
the Legislature nor is such intention re- 
flected in sub-section (4). This sub-section 
as'it stands makes it desirable for the 
DDPO to fix a meeting for considering 
the no-confidence motion against the Sar- 
panch within 15 days of the receipt . of 
the application. The meeting fixed by the 
DDPO for considering such motion . be- 


yond the period of-15 days from: the date - 


of the receipt of the application cannot 
be: stamped illegal. 
'6. The learned counsel for the ate 


tioner has argued. that Karnail Singh re- 


Spondent was placed under suspension on ` 


November 3, 1980, and- the: DDPO had. no 
jurisdiction to rescind this suspension 
order on November 4,:1980, without issu- 
ing notice to the petitioner. I see no force 
in. this contention. Karnail Singh respon- 
dent was placed under suspension : under 
Section 102 (4) of the Act on the ground 
that he did not attend any meeting of 
the Panchayat since August 22, 1979. This 
order was passed against Karnail Singh 
ex parte. On November 4, 1980, Karnail 
Singh appeared before the DDPO , and 
submitted his explanation which’. was 
found satisfactory. The DDPO conse- 
quently rescinded the order of his sus- 
pension dated November 3, 1980. It is true 
tha: the petitioner was a Sarpanch of the 
Panchayat on November 4, 1980. He had, 


however, no right to be heard before 
rescinding the suspension order of Kar- 
na'l Singh on November 4, 1980. The 


order of the DDPO dated ‘November 4, 
‘1980, rescinding the suspension order ‘of 
Karnail Singh-suffers from no legal in- 
‘firmity. Another point urged by the 
‘learned counsel for’ the petitioner in this 
‘connection is that the DDPO had no jur- 
isdiction to review his order dated Nov- 


ember 3, 1980. This’ conténtion ‘is neither . 


here nor there. The DDPO passed an ex 


-Mukhtiar ‘Singh’ v. Director, Panchayats, Chandigarh 


A. LR. 


parte order against’ Karnail Singh on 
November 3, 1980. He was competent - to 
get aside the ex parte order on November 
4, 1980, after Karnail Singh had submit- 
ted his explanation . which was found 
satisfactory. ` 

7. The learned counsel for the peti- 
tioner has argued that under Section 9 (4) 
of the Act it was incumbent for the 
DDPO to give seven days’ clear notice -of 
the meeting called for discussing and 
taking decision on the no-confidence mo- 
tion. The petitioner was not served any 


“notice at all. On November 8,.1980, . he 


learnt about the meeting which was be- 
ing convened on''that date. He attended 
this meeting. He, however, walked out 
of that meeting protesting that he had 
not been served a notice, The meeting 
called on November 8, 1980, is thus illegal. 
The vote of no-confidence passed against 
hirm in that meeting is liable to be quash- 
ed. In my opinion, this contention must 
prevail." It.is the. case of the respondents 
that on October 28, 1980,, notices were 
sent by the DDPO to the Chaukidar of 
the village for effécting service on the 
Sarpanch and Panches. The Panches were 
served and their signatures obtained, but 
the Sarpanch (petitioner) was not. avail- 
able. The Chaukidar affixed a'copy of 
the .notice at the residence. of the -peti- 
tioner. It is thus. clear that even accord- 
ing to the respondents, the personal ser- 
vice of the petitioner for the . meeting 
fixed for November 8, 1980, was not 
effected. The learned counsel for the. ře- 
spondents has argued that the substitut- 
ed service of. the. petitioner effected by 
affixing a copy of the notice at his resi- 
dence by the Chaukidar is .sufficient to 
meet the ‘requirement of Section 9 (4) of 
the Act, I do not agree with this conten- 
tion. It is not disputed’ that the DDPO 
did not direct that the substituted ser- 
vice of the petitioner. be effected. The 
Chaukidar of the village who had. been 
sent notices to be. served upon the Pan- 
ches and. Sarpanch was not competent 
to decide whether substituted service is 
to be effected or not. The substituted. ser- 
vice effected by. -the, Chaukidar by affix- 
ing the notice at- the residence of the peti- 
tioner on October 28, 1980, is no service 
of the petitioner in the: eye of law. It is, 
therefore, evident. that the petitioner had 
not been given seven days’ clear notice’ , 
in terms of Section 9 (4) of the Act ‘for 
the meeting which was fixed for Novem- 
ber 8, 1980; for: discussing and taking de- 
cision on the no-confidence mot’on 
against him, The provision contained ‘in 
Section 9 (4) of the Act is mandatory. 
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The fact that the petitioner attended the 


meeting on November 8, 1980, (without 
notice) will not cure the defect. which 
will continue to be fatal. The meeting 


fixed for November 8, 1980, being illegal, 
the vote of no confidence passed therein 
against the petitioner is liable. to be 
quashed, l 
8. In: view of the discussion above, I 
accept the writ -petition and quash the 
proceedings taken in the.meeting of the 
Panchayat held on Nov. 8, 1980. Conse- 
quently, the vote of no confidence passed 
against the petitioner and the election of 
Karnail Singh respondent as a Sarpanch 
stand quashed. The DDPO is directed to 
convene a meeting of the Panchayat 
afresh within six weeks for discussing 
and taking decision on the no confidence 
motion against the petitioner. No order 
as to costs. 
Petition. allowed. 
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' FULL BENCH 
S. S. SANDHAWALIA, C. J., 
.. A. S. BAINS AND S. S. KANG, JJ 


-- Court on its own motion, Petitioner 
v. Sukhvinder - Singh and others, Re- 


` Criminal Origiñal Contempt No, 14/ 
Cri. of 1980, 'D/- ` 2-6-1981.* f 
(A) Constitution of India, Arts, 21, 22, 


_225 and 226 — Habeas Corpus — Deten- 
‘tion of a person by police officer in 


police station alleged —. Warrant officer 
can inspect Daily Diary of police sta- 
tion — Cr. O. (C) No. 30 of 1979, D/- 
18-10-1979 (Punj.& Har) (DB) Over- 
ruled — (Writ Jurisdiction (Punjab and 


` 
44 


Haryana) Rules (1976), Rule 10 — Pun- 
, jab Police 
` R. 22.48 (1).) 


“Rules (1934) (Vol. I), 


. A Warrant Officer appointed. by the 
High Court in a-Habeas Corpus. peti- 
tion has the power and is rather under 
a duty to examine and inspect the daily 
diary of the police station, - (Para 13) 
_Whenever a person is brought in cus- 
tody to & Police Station, an entry re- 
garding that is made in the Daily Diary 


Register. Similarly, entry is made re- 


garding the arrival and. departure of 
‘ the “Police ` Officers’ l 


“Decided by- Full Bench on order of re 


in and from the 


-ference made by-A. S. Bains and 
S- S. Kang, JJ. on 9-12-1980. . 





` 
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Court .on, its.own motion vV. 


- (DB), Overruled, - 
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Police Station in the Daily Diary. The 
Warrant Officer ċan from the Daily Diary 
Registar know as to who‘ are the persons 


being detained in the Police Station. 
This can facilitate him in the search 
for the detenu. Similarly, from the 


Daily Diary he can know as to whether 
the Police Officer on whom he wants 
to effect service is present in the Police 
Station. If he has left the Police Sta- 
tion, he. can know from this register his 
destination. Thus, the examination of 
the Daily Diary is very essential for the 
purpose of effecting the purposeful 
search of the premises of a Police Sta- 
tion and for serving the notice on the 
respondent-Police Officers, (Para 9) 


The Warrant Officer examines the 
rozenamcha only to find out if there is 
any report regarding the custody of the 
detenu. He does not investigate any 
matter and he does not go into the ques- 
tion as to whether the detenu is being 
detained illegally, validly and under the 
authority of law. He does not do such 
thing. He can at best report to the 
Court that the detenu was present in 
the premises, but there was no report 
regarding ‘his custody in the Daily 
Diary. It is for the Court to draw any 
conclusion from that. But, while ap- 
pointing the Warrant Officer to search 
the premises for the presence of the 
detenu and to. serve a notice on. the 
detaining authority, the Court does not 
abdicate its powers. The Warrant Offi- 
cer performs only the ministerial func- 
tion in connection with proceedings 
pending in the Court. Cr. O. (C) No. 30 
of 1979, D/- 18-10-1979 (Punj & Har) 
(Para 11) 

(B) Contempt of Courts ‘Act: (1971), 
Section 2 (c) — Criminal contempt — 
Habeas Corpus petition — Deteniion 
of person in police station alleged — 
Constable refusing to show daily diary 
to Wartant Officer appointed by High 
Court — Held there was no contempt 
in view of ruling of High Court at. re- 
levant time. 


. Where the Warrant Officer, who. was 
appointed. for making the . search ‘for 


detenu, alleged to have been detained 


in the police station, was refused to in- 
spect the daily diary by the constable 
but the constable acted on the order of 
his superior and at the relevant time 
the interpretation of the law as given 
by the Division Bench was that the 
Warrant Officer had no. power to inspect 
the daily diary, the constable could not 
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be attributed: guilty intent on his part 
to’ flout the orders ‘of the Court or to 
obstruct the ‘rightful. purpose of. his 
‘duties ‘by the Warrant Officer. :Conse- 
quently, he could not be held guilty of 
any contempt’ of. the Court. ` (Pařa 15). 


Cases Referred: Chronological Paras 
(1979) Criminal al (Contempt) No. 
30 of 1979, D/- 18-10-1979 (Punj & 
Har) Court on its motion _v. Gurmeet 
Singh ` ` oO T; 12, 15 
H. S. Bhullar, ‘for Petitioner; K, P. 
Singh Sandhu, for Respondents, 


aS: S., KANG, J.— Whether a War- 
- rent Officer appointed by the High Court 
in a Habeas Corpus Petition can inspect 
the Daily Diary Register of a Police 
Station, is the meaningful question 
which falls for decision in this case, 


FACTUAL MATRIX FIRST: 

2. Shrimati Jito filed Criminal Writ 
Petition No. 136 of 1980- (Habeas Corpus) 
in the- High Court alleging that her 
husband Gokal Ram had been illegally 
detained by Station House Officer Jas- 
want’ Singh in Police Station Bhogpur, 
District Jullundur; that he had not com- 
mitted any crime; that he had not been 
produced before any Magistrate, and 
that he had been beaten and tortured. 
She prayed for the issuance of a writ 
in the nature of Habeas Corpus, direct- 
ing the respondent to produce Gokal 
Ram detenu in the High Court. She 
also made a request that a Warrant 
Officer be appointed to go to search the 
premises of the Police Station and the 
nearabout quarters. The writ petition 
came up for motion hearing before 
Sidhu, J., on October 15, 1980 who pas- 
sed the following order: 


“Rule nisi to respondent No, 2 for 
17th October, 1980: S. L` Jaswant ‘Singh, 
Station “House: ‘Officer, ` police Station, 
Bhogpur’ (respondent No, 2) shall’ pro- 
duce Gokal’ Ram, the alleged detenu, in 
this Court on the said date. Search 
warrant ‘be also issued for making 
search for Gokal Ram within the pre- 
mises of the said Police Station and the’ 
same shall be executed by the Warrant 
Officer. appointed for the purpose. ‘‘The 
Warrant Officer shall record the state- 
ment of Gokal. Ram, if found there, and 
submit the. same along with: his report 
to this Court on or before 17th October 
1980. To -come up. on` 17th October 
1980." ~. a+ 

2 Be T i dear Seek the order hat Suh 
Inspector.. Jaswant Singh, Station House 


Court on its own motion v.:Sukhvinder Singh: (FB), 


A. L'R. 


Officer, Police -.Station,. Bhogpur had 
been directed to” produce Gokal- Chand. 
in Court on October: 17, 1980:::.Warrants 
were issued ‘for. making a -search for 
Gokal. Ram. The Warrant Officer was. 
directed ‘to execute the . warrants. 

4, Shri Gurdev Singh, an official of 
this Court was appointed Warrant Off- 
cer. He reached the Police Station, 
Bhogpur. -at about 0.30 a.m. on Octo- 
ber 16, 1980. He knocked ‘at the door 
ef the Police Station. - Constable Ran- 
jit Singh opened the door, Shri Gurdev 
Singh disclosed his identity to him: and 
entered the premises of the Police Sta- 
tion: > Assistant -Moharrir. Constable 
Sukhwinder Singh came to the main 
door and told Gurdev Singh not to enter 
the premises of the Police Station. When 
the latter disclosed his’ identity to him 
the former allowed him to enter the 
premises. Moharrir Head-constable 
Inderjit Singh was lying asleep, Shri 
Gurdev. Singh shouted loudly and Gokal 
Ram responded to the call. Gokal Ram 
told Shri Gurdey Singh that he was 
beaten mercilessly by Sub Inspector 
Jaswant Singh without any rhyme or 
reason. Shri Gurdev Singh entered the 
room of the Moharrir Head Constable. 
He found the Daily Diary (rozenamcha) 
lying on the table. He took that into 
possession, Shri . Sukhwinder open 
forcibly snatched the rozenamcha and 
told Shri’ Gurdev’ Singh that he coud 
not see the rogenamcha unless the Station 
House Officer came to the Police Sta- 
tion. Thereafter ‘Sukhwinder _ Singh 
went outside’ the Police Station and took 
the rozénamcha along with him. Shri, 
Gurdev Singh continued’ sitting at the 
Police Station. At about 2.10 a m., 
Sukhwinder ` 
Police Station followed by, Sub’ Inspec- 
tor Jaswant Singh. Shri Gurdev` ‘Singh 
asked for the rozenamcha from the 
Station .House Officer. He directed 
Sukhwinder Singh to produce the ro- 
zenamcha which was lying in ‘the ad- 
joining room. Sukhwinder Singh bro 
ught the same. The Station House Offi- 
cer told ‘Shri Gurdev Singh that Gokal 
Chand ‘was taken into custody by Assis- 
tant’ Sub-Inspector Harbans. Singh on. 
October 15, 1980 at 8.55 p. m. in a case 
under Sections 107 and 151 Cr, P. C. A 
report to that effect was made at serial 
number 25 under. date October 15; 1980 
in the Daily . Diary. This entry Ble 
shown to Shri Gurdev Singh. - 
Gurdev Singh recorded the statement p 
Gokal Ram, Thereafter ` Shri -` Gurdev 


rok 


Singh returned to the» 


- 
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Singh: handed -over the Notice and: Pro- 
duction Warrant issued. by: this Court 
to Sub Inspector. Jaswant Singh and 
left the -Police' Station at ‘about ..10.:a.n. 
Shri Gurdev Singh: . submitted. ‘a -report 
containing the above mentioned - facts. 

5. The case came up for hearing be- 
fore Sidhu, J. on October.17, 1980. Sub 
Inspector Jaswant. Singh produced 
Gokal Ram in custody. It was stated by 
Sub. Inspector Jaswant Singh that 


Gokal Ram was arrested, on October 15, ~ 


1980 at 8.55 pm. by Assistant . Sub- 
Inspector Harbans Singh under Sec- 
tions 107 and 151, Cr. P: C. He had 
been produced before a Magistrate and 
had been remanded to custody till Oct- 
ober- 18, 1980: Since at the time-of fl- 


ing the return to the writ. petition by- 


the respondent, Gokal Ram was in legal 
custody, the writ petition became .infruc~ 
tuous and was dismissed, However, -the 
learned single Judge came. to the .con- 
clusion that from’ .the facts a prima facie 
case of commission of contempt of this 
Court was made out | against 
Moharrir Constable Sukhwinder Singh 
Moharrir Head Constable Inderjit Singh 
and Sub-Inspector Jaswant Singh. Con- 
sequently, notices were issued. against 
them. All the contemners appeared be- 
fore a Division Bench, consisting of my 
brother Bains,. J. and. myself. The re- 
spondent-contemners.. put..in their re- 
turns. . GE a f , - 


6. The facts alleged’ by Shri Gurdev 
Singh were ‘broadly admitted by the 
respondents. Sukhwinder Singh’ in 
particular has stated that ‘the Warrants 
Officer had asked him to show the roze- 
namcha, but ‘he: took the rozenamcha 
and placed the’ same in the adjoining 
room as he had: been instructed by the 
high officers not show’ the rdzenam- 
cha to anybody without prior permis- 
sion of the Station House ‘Officer, When 
the Station House Officer came and ask- 
ed him to show the rozenamcha to the 
Warrant Officer, he immediately placed 
the same before the Warrant Officer, 


7. Sbri Karampal Singh Sandhu 
Advocate, appearing for the contemners; 
argued that the conduct of the respon- 
dents did not in any way, amount to 
‘Contempt of Court’. He contended that 
Gurdev Singh has not alleged anything 
against Inderjit Singh and ‘Sub-Inspector 
Jaswant Singh. So far as Sukhwinder 
Singh is concerned, he argued that he 
was perfectly justified -in’ not- showing 
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_ the. daily; diary: tothe Warrant Officer. 


Assistant: 
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According ‘to -him,. the. Warrant -Officer. 
had no authority whatsoever to see the 
rozenamcha. He -had. been . authorised. - 
only .. to..search the premises and serve, 
the notice,on. the Station.-House. Officer, 
the ;respondent .in: the Writ . Petition, , He, 
strongly; -relied upon,,a Division Bench 
Judgment of this Court in Court on its 
own motion v. Gurmeet Singh, A. S. L, 
Criminal Original (Contempt) No. 30 of 


‘1979 decided on October 18, 1979 where- 


in it has been held: T 
. “When the Warrant Officer on enter- 
ing the premises of the Police Station 
finds the detenus there, he has to serve 
notice onthe Station House Officer of 


-that Police Station to produce the dete- 


nus in the Court,.as is the direction of 
the Court. With the recovery of the 
detenus- and: the service of the notice, 
unless the. orders direct. some other 
thing to -be done, the functions of a 
Warrant Officer appointed by this Court 
under the Writ Jurisdiction (Punjab and 
Haryana) Rules, 1976 come to an end. 
He does not, under the garb of that 
order of the Court. acquire a right to 
investigate the legality or propriety of 
the detention of the alleged detenus 
from the.record of the Police Station in- 
cluding the. Daily Diary.” 

it was further observed :— ` 


- “In the absence of any specific re- 
quest. for this purpose, in our view, the 
Officers on whom notices have heen js- 
sued,: did not in any way either inter- 
fere -or obstruct the Warrant Officer in 
execution of his duties as such and did 
not commit any contempt of this Court. 
‘The Warrant Officer is appointed oniy 
with a specific’ purpose of the recovery 
of detenus and the rest is the function 
of this Court to enquire in the allega- 
tions about the custody. These functions 
cannot be delegated to a Warrant Offi- 
cer nor the Writ Jurisdiction (Punjab 
and’ Haryana) Rules, 1976 permit any 
such delegation. There is nothing in 
R. 10 sub-rr. (2) and (3) of these rules, 
under which the writ is issued and War- 


rant Officer is appointed, justifying such 


an enquiry, by a Warrant Officer, as 
suggested by Mr. Parashar, The Court 
does not abdicate the function in favour 
of the Warrant Officer to conduct an 
enquiry of this nature at the spot.” 

Despite highest esteem with ‘which we 
hold the views of our learned brothers, 
constituting the Division Bench, we were 
not able to.-persuade ourselvés .to con- 
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cur in the -reasoning. and conclusions 
given by the learned Judges. Apart from 
that, since the . matter was, in our 
Opinion, . of considerable importance 
which was likely to arise in many cases. 
we were of the view that it requires 
determination by a larger Bench, It is, 
under these circumstances, that the case 
has been placed for decision by a Full 
Bench. 


8 Article 21 of the Constitution of 
India guarantees that no person shall 
be deprived of his life or personal 
liberty, except according to the proce- 
dure established by law, Only a free 
citizen can exercise his fundamental 
rights like rights of freedom of speech, 
expression, to assemble peacefully, form 
associations, to move throughout the 
territory of India, to reside and settle 
in any part of the country and to prac- 
tise any profession or to carry on any 
occupation, trade or business as guaran- 
teed by Article 19. A person in custody 
cannot exercise these rights. To enforce 
and translate this freedom of the imdi- 
vidual, the High Courts have been in- 
vested with the powers of issuing writs 
in the nature of Habeas Corpus, The im- 
portance of persona] liberty cannot be 
overemphasised in a democratic society 
governed by rule of law. So that these 
sacred rights may not remain pious 
ideals, a machinery has been devised to 
enforce these rights. It is not only the 
prerogative of this Court to issue the 
writ of Habeas Corpus whenever any 
complaint regarding transgression of 
any right of personal liberty without 
the authority of law is brought to its 
notice, it is the sacred duty to see that 
no person is detained without the auth- 
ority of law. In order to effectuate this 
purpose, the High Court usually issues 
writs in the nature of Habeas Corpus 
so that the detaining authority may be 
directed to produce the detenu and to 
prove to the satisfaction of the Court 
that the detention or custody of the 
person is in’ accordance with and under 
the authority of some law. If it is not 
so, then the Court is to order the re- 
lease of the detenu forthwith. This 
Court has framed the Writ Jurisdiction 
(Punjab and Haryana) Rules, 1976 im 
exercise of powers conferred on it by 
virtue of Article 225 of the Constitution 
of India for the determination and deci- 
sion of the writs of Habeas Corpus. 


9. In order to effectively ` exercise 
this . jurisdiction, 


Court on its own metion v. Sukhvinder. 


the . Court bas the. 
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power to appoint any ‘person. as Warrant 
Officer to effect service of the notice’ on 
the. respondent, the detaining author- 
ity, requiring. him to produce the detenu 
in this Court, to search the premises of 
any institution to find out if the person 
alleged to be detained is, in fact, being 
kept in custody in those premises and 
to do any other thing which may be 
necessary to do to achieve that objective 
and to do justice in the case. In the 
case of allegation of detention of a per- 
son by the Police Officer in a Police 
Station, the Warrant Officer can be ap- 
pointed to serve the notice of the writ 
petition on the detaining Officer/Officers 
and to search the premises of the Police 
Station. or other buildings to find out if 
the detenu is being kept there, In order 
to serve the writ of this Court on the 
detaining authority, the Warrant Officer 
is to find out the whereabouts of that 
person. 
in custody to a Police Station, an entry 
regarding that is made in the Daily 
Diary Register. Similarly, entry is made 
regarding the arrival and departure of 
the Police Officers in and from | the 
Police Station in the Daily Diary. The 
Warrant Officer can from the Daily 
Diary Register know as to who are the 
persons being detained in the Police 
Station. This can facilitate him in the 
search for the detenu. Similarly, from 
the Daily Diary he can know as to 
whether the Police Officer on whom he 
wants to effect service is present in the 
Police Station. If he had left. the Police 
Station, he can know from this register 
his destination. Thus, the examination 
of the Daily Diary is very essential for 
the purpose of effecting the purposeful 
search of the premises of a Police Sta- 
tion and for serving the notice on the 
respondent-Police Officers. Daily Diary 
is maintained in accordance with 
Rule 22.48 (1) of the. Punjah Police 
Rules, 1934 (Vol. III). The relevant ex- 
tract thereof is reproduced below :— 


“The Daily Diary shall be maintained 
in accordance with Section 44 of the 
Police Act. It shall be in form R. 22.48 
(1) and shall be maintained by means 
of carbon copying process. There shall 


be two copies. One will remain in the ` 


police station register and the other 
shall. be despatched to a Gazetted Off- 
cer to be designated by the Super- 
intendent..of Police or to’ the Super- 
intendent of -Police himself every day 
at. the. hour fixed in. this behalf; 


Whenever a person is brought, 


custody, and all 


_ whether 


1981 Court on its own! ‘motion -v. 
Shortly ` before -the close’ of each 
quarter, books containing the proper ` 


number of pages for. the ensuing three 
months shall be issued to police stations 
by the Superintendent. The Super- 
intendent shall fix the hours at which 
station diaries shall be daily closed with 
reference to the hour of despatch of the 
post or messenger.” 
The matters that have to be recorded in 
the Daily Diary have heen enumerated 
in Rule 22.49, The relevant provisions 
thereof are quoted below .— 

“The following matters shall, TE 
others be entered :— 

(a) and (b) XXX XXX xx 

(c) The hour of arrival and departure 
on duty at or from a police station of 
all enrolled police officers of whatever 
rank, whether posted at the police sta- 
tion or elsewhere, with a statement of 
the nature of their duty. The entry 
shall be made immediately on arrival 
or prior to the departure of the officer 


‘eoncerned and shall be attested by the 
_ latter personally by signature or seal. 


(d) Every police officer of or above 
the rank of head constable, when re- 
turning from duty other than an in- 
vestigation in which case diaries are 
submitted, shall have an entry made in 


-the daily diary by station clerk or his 


showing the places he has 
duties performed by 
him during his absence from the police 


assistant 


. rtation, 


XXX XXX XXX 


(h) All arrivals, at and despatches 
from, the police station of persons in 
admissions to, and re- 
movals from, the police station lock-ups. 
temporary or otherwise, the 
exact hour being given in every case, 

XXX XKX XXX 

(n) A reference. to every information 
relating to the commission of a cogniz- 
able offence, and action taken under 
Section 157, Code of Criminal Proce- 
dure, the number and date of the first 
information report submitted. 

! XXX XXX - xxx”. 4 

It is implicit in the very appointment 
of a Warrant Officer that he can search 
the premises and he has to serve the 
writ of the Court on the detaining 
authority. To know whether the detenu. 
is confined. within the precincts .sought 
to be searched is an integral -part of. the 


. ‘search. -In the- very nature of things, a 


Warrant- Officer. cannot- De familiar -with 


*Sukhvinder ‘Singh (FB). 
' the topography of -a Police Station or 


the Warrant 
mitted to have a look at the rozenamcha 
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other premises to: -be searched.. The pre- 
mises to be searched may be so vast 
and of:a type: where the search by a 
single person may be very difficult but 
the record -of the Police Station can be 
of great help to know whether a per- 
son is present, or not. Similarly, the 
Police Officers present, in a given case, 
may choose not to co-operate with the 
Warrant Officer. . They may not like to 
divulge the true facts regarding the 


whereabouts of the detaining authority 


on whom service has.to be effected. If 
Officer is not even per- 


in many cases the whole object of the 
issuance of a search warrant and even 
the filing of the writ petition may be 
frustrated by the conduct of certain un- 
scrupulous Police Officials or Officers. 
This cannot be the. approach of this 
Court to its sacred duty for preserving 
individua] liberty from the excesses of 
errant Police Officials, 


10. -The functions of the warrant 
officer do not come to an end with the 
detection:.or recovery of a detenu in the 
Police Station or even with the service 
of. a notice on the detaining authority. 
The public records have to reflect the 
custody of a citizen brought to the 
police station. The object of the issue 
of a writ of habeas corpus is to see that 
no person is deprived of his liberty ex- 
cept in compliance with the authority 
of law and if the custody is not in ac- 
cordance with law, then to release him. 
The Warrant Officer is, therefore, entitl- 
ed to examine the contemporaneous re- 
cord of the Police Station which the 
Police Officers are enjoined by the Pun- 
jab Police Rules to prepare when a 
person is kept in custody at the police 
station. That information is imperative 
for the just decision of the writ peti- 
tion. Thus, the search for the detenu 
does not only mean to find out the 
physical presenoe of the detenu but it 
entails the search of the material regard- 
ing the justification for the custody. It 
is true that it. is not for the Warrant 
Officer to decide about the legality or 
otherwise of the custody. However, the 
visit of the Warrant Officer can discover 
the -presence or absence of the infor- 
mation regarding the custody of the. de- 
tenu in the public record, as the Police 
Officers are obliged by law to make 


‘these entries in the Daily Diary. If this 


fanction is- not. ‘considered. to be: integral 
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part of the search, ‘it, surely, will be 
imetdental and’. consequential of . the 
search and the process ef service of the 
wit or. notice on ‘the detaining am- 
thority. - ee ten 

1%. -The ` Warrant Officer - ‘examines 
the rozenamecha only to’ find out if ‘there 
amy réperi regarding the custody of 
the detent. He does not investigate 
ary matter and’ he daes ‘net go mto the 
question ‘as to ‘whether the detenu ss 
being ‘detained > Megality, validly and 
under ‘the authority- of law. He ‘does 
not’ do such thing. He ean ‘at best re 
port to the ‘Court that the deteru was 
present im the premises, but there -was- 
no report regarding his’ custody: im the 
Daily Diary. Ft is for the Court’ to 
draw any conclusion from that. But, 
while appointing the Warrant ‘Offfeer 
to search: the premises’ for the presence 
of the detenu and te serve a rotice on 
the detaining authority, this Court dees 
not abdicate its powers. The Warrant 
Officer performs onty the mtinisterial 
function in connection with proceedings 

















not - authorise. the Warrent Officer to g9 
and examine and -take into possession the 
daily diary. He only- argued -that by 
his very appointment as Warrant OM- 
eer, the Warrant Officer does not get 
fhe authority to mspect the daily - diary. 

12. In the light of the aforesaid dis- 
cussion, we are inclined fo hold that the 
view taken by the Division Bench in 
Court on Its Own Motion v. Gurmit 
Singh Cr. O. (C) 30 Crh of 1979 decided 
on October 18, 1979, is not in consonan- 
ce with the provisions of the law. An 
analysis of the judgment therein would 
. disclose that the matter was not ade- 
quately ‘agitated. before the Bench.,on 
principle as also in the light of the re- 
Ievant statutory provisions In the lar- 
ger perspective, it appears, that the view 
taken by the Bench would. ‘not ‘tend to 
advance the ends of justice and would 
rather render the process of the writ 
af Habeas corpus ineffective and sterile. 
With the greatest respect, therefore, we 
hold that Gurmit Singh’s case (supra) 
does not lay down the law. correctly 
and is consequently ‘overruled. | 


13. To conclude, - it is ‘held that the 
Warrant Officer had the power. and was 
rather under a duty 10 examine and in- 
spect the -daily diary of. the Police 






.Ujagar Singh: v. State: of, Haryana «1. oue + 


A. ER. 


‘14. Coming to the facts of -the. pre 
sent case there are no allegations that 
Sub-Inspector Jaswant Singh or Inder- 
#t Singh iir any manner interfered with 
the performance.. of the: duties of the 


Warrant Officer. They did not -do. any 
' avert act. They . have, therefore, not 


committed any: contempt:of this Court. — 

15. So far as Sukhwinder’ Singh is — 
concerned,. -Shri K. P. S. Sandim has 
argued that at the- relevant time; the 


interpretation of the. law as. -given by 


the Division Bench in Gurmit Singh’s 
case (supra), was. that the Warrant. Offi- 
cer cannot inspect the. rozenamcha 
That being the position, Sukhwinder 
Singh, on the presumption, that ‘he 


knew the law as laid, might ` well’ be 
Justified to follow thé orders of his sup~ 


eriors not to show the rozeriamcha to 
anybody including ‘the Warrant Officer 
without the permission of the Station 
House Officer. There was thus no guilty 
intent on his part to flout the orders of 
this Court or to obstruct the rightful 
purpose of his duties by the - Warrant 
Officer. Consequently, he also cannot 
A ee held guilty of any came: a of oe 
urt, ` 


16. We, thérefore, hold that the three 
respondents are not guilty of the offence 
of the contempt of Court and the rule 
against them is discharged, 


S. S. S EALAR, Cc, ee 


agree, 
A, S, BAINS, J.: — I also agree, 
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Ujagar Singh and others, Petitioners 
v. State of Haryana and otners: Re- 
spondents. . 


Civil Writ Petn. No. 3077 of 1969 D/- 
15-7-1981. 


Administration of Ewvacuee. — “Property 
Act (34 of 1956), Sections 4, 7 and 8. — 
Land declared as. evacuee property on 
wrong assumption — Allotment of Iland 
from` common poof =- Allotment can- 
Bot be held invalid on the ground ‘that 
such land is recorded as shamlat at the 
time of partition ‘and subsequently (Pan- 
jab Village Common Land Gee 
Act (18 of 1961), Section. 3), : 


-Where Iend from common pool was 
allotted ‘to a party whose land was de- 
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clared ‘as - evacuee: property or wrong 
i assumption that: they had: migrated % 
Pakistan, the allotment “of such: alter 
native land: could not ‘be said ‘to be 
invalid in view of provisions of Sec- 
tions 4, 7 and 8 on ‘assumption that the 
land having been recorded as shamlat 
in the Revenue papers at the time of 
the partition and having continued. 'to 
be so thereafter had come to be ‘vested 
in the Gram Panchayat under Punjab 
Village Common Lands Act, 1973 Pun LJ 
398, Rel. on (Para 2) 


Cases Referred : 
1873 Punj LJ 398 2 


H. S. Wasu, Sr. Advocate and Swaraj 
Verma with ‘him for Petitioners; S. 5, 
Rathore; for Respondent No. 4. 


ORDER :— On wrong assumption that 
Nazar. and Janga 
lims, had migrated to Pakistan their 
lands in India were wrongly declared 
as evacuee property and made part of 
the evacuee. pool. Later, on. a. dispute 
being raised, it was found that the as- 
sumption was. wrong and they had re” 
mained Indian citizens. Accordingly, the 
authorities of the Rehabilitation Depart- 
ment ordered that -since they could not 
be restored back their original lands, 
they be allotted alternative jand to the 
same extent from. the evacuee pool. As 
a result thereof, they were given allet- 
ment of jand in village Mohanpur. Sub 
Tehsil. Guhla, District Karnal, and in 
village Mandi Sadran, Tehsil Kubla, Dis- 
trict Karnal, These -iands were sold by 
them in favour of the petitioners. .. 

2 Undisputably, these lands -were 
recorded as Shamlat im the Revenue 
papers at the time of the partition and 
continued to be so thereafter: Proceed- 
ings commenced to cancel the allotment 
of the petitioners {which included their 
vendors) on the assumption that the 
‘tand being Shamlat had come: to be 
vested in the Gram Panchayat over and 
above the alleged claim of.- the Rehabi- 
litation ‘authorities in treating ‘it te be 
‘ evacuee, Vide his order, dated 23rd 
September, 1969; : Annexure: "E, the Au“ 
thorised Chief Settlement Commissioner 
Haryana, Chandigarh, ‘-cancelled the al- 
Totment on that basis and held-that the 
land did not vest in the Custodian and 
consequently with the Central Govern- 
ment under the Displaced ` ‘Persons 
(Compensation and Rehabilitation) Act 
(hereinafter referred to as the Act) þe- 
cause it was Shamlat and stood: vested 


Ujagar- Singh `v. 


Chronological Paras 


sons of Kora, mus- ` 
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in ‘the “Gram -Panchayat. This view of: 
the authorised Chief Settlement Com-. 
missioner is not good in law m view of 


. a -Division Bench decision of this Court. 


ur Gram Sabha and Gram Panchayat 
Daha v. Chief Settlement Commr., 1973 
Pun LJ 398 It has been held therein 
that the share: of the evacuee m -Shamilat 
land of villages from which Muslims 
had migrated. to Pakistan vested in 
Custodian’ by virtue of Sections 7 and 8 
of Administration of Evacuee Property 
Act, 1950. Besides the aforesaid Divi- 
sion Bench judgment, 5. 4 of the Ad--. 
ministration of Evacuee Property’ Act, 
1950, which is being reproduced below. 

“Act to override other Jaws:— (1) 
The provisions.of this Act and of the 
rules and orders made thereunder shall 
have effect notwithstanding anything 
inconsistent therewith contamed in any 
other law for the time being in force 
or in any’ instrument having effect by 
virtue of any such law. = 


(2) For the removal of doubts, it is 
hereby- declared that nothing in any 
other law controlling the rents of, of 
eviction from, any property shail 
apply, or be deemed ever to have ap- 
plied, to evacuee property.” - 
carries the seal of paramountcy ‘over 
other laws ‘which have been overridden. 
Conceivably, the Parliament, in its wis- 
dom, thought of keeping evacuee. pre- 
perty immune’ from ether inroads and 
permitted the said Act to hold sway 
over other jaws. It cannot be disputed 
ihat the Muslim evacuees had an. in- 
terest in the Shamilat. land to the ex- 
tent-of their evacuee share and as such 
it was evacuee property under the said 
Act as the expression is defined therein. 
Up to that extent the. property. which 
acquired status of.evacuee property 
ceased to be the Shamlat land, catego- 
rised and earmarked - as such in the 
Revenue papers under the Pumjab Land 
Revenue Act. The. Punjab Village Com- 
man Lands: Act of : 1954 or 1961. could 
not thus. restore such property back to 
the- status of Shbamjlat jand. Conse- 
quently, the allotment of land in favour 
of Nazar and Janga, he predecessors in 
interest. of the petitioners, must be: held 
to be valid not only on the basis of the 
aforequoted Division Bench ease, which 
still holds the field, but also on` the 
basis of Section 4 of the Administration 
of Evacuee Propery Act 1950. 


--8.—-For the- foregoing . reasons, “this 
petition is allowed andthe ‘order An- 
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nexure 'B’ dated_23rd September, 1969 
passed by the. Authorised Chief Settle- 
ment Commissioner is quashed, with no 
order. as to costs, he 
Petition allowed. 
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FULL BENCH 
S. S. SANDHAWALIA, C. J., 
s. P GOYAL AND J. V. GUPTA; JJ. 


Niranjan Kaur, Petitioner 7, Nirbigan. 


Kaur, Respondent.. 


-Civil Revns.- Nos. 
 1980-D/- 4-6-1981." 

‘Court-fees Act (7 of 1870), Sec. 7 (iv) 
(c) and Schedule 1, Article 1 — 
Suit for cancellation of document ‘and 
possession of land — Plaintiff party to 
document — Court-fee is payable under 
Sch, 1 Article 1 and not Sec. 7 (iv) (c). 
AIR 1975 Pun & Har 316, (1978) 80 Pun 
` LR 29 and (1978) 80 Pun LR 622, Over- 
ruled. 


Where a plaintiff who is a party to 
a document relating to agricultural 
Iand, files a suit for its cancellation or 
for declaring it voidable against him, 
and for possession the suit is governed 
by Sch. 1 Article 1 of the Act and not 
by Section 7 (iv) (c) of the Act, AIR 
1973 SC 2384, Reled on. ATR 1975 Pun 
&-Har 316, (1978) 80 Pun LR 29 and 
(1978) - -80 Pun LR 622, Overruled. . 
(Para 15) 


It is well settled that the Court in 
déciding the question of Court-fee should 
look into the allegations miade in the 
plaint to find out what is the. substan- 
tive relief that is asked for. Mere astu- 
teness in drafting the plaint will not 
be -allowed to: stand ih ‘the way of the 
Court looking at the substance of the 
relief asked for. Thus, in each case, the 
Court has to find out the real relief 
claimed’ by the plaintiff in the suit: 
Where the main .- relief is. that of the 
cancellation of the deed, and the decla- 
ration if any,.is only a surplusage, the 
case would: not be covered under Sec- 
tion 7 (iv): (c) of the Act, because ina 
suit. under that ‘clause. the main relief 
is that. of a declaration and the conse- 
quential relief is just ancillary, In 
case the main relief in the suit is held 


*Decided: by Full Bench on order of re- 
ference made by. J. V. Gupta J. on 
9-9-1980." 
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1011 and 1012 of 
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to.be that of cancellation of-the sale 
deed, then the case is not covered by 
Section 7 (iv) (c) and the only provision 
applicable is Article.1, Schedule I of the 
Act. In order to bring the case under 
Section 7 (iv) (c) of the Act, the main 
and substantive relief should be that of 
a declaration and the, consequential re- 
lief should be ancillary thereto, More- 
over, if no consequential relief is claim- 


ed or could be claimed in the suit, then. 


Section 7 (iv) (c) will not be attracted, 
Section’ 7 (iv) (c) clearly contemplates 
suits to obtain the declaratory decree or 
order where consequential relief is pray- 
ed, (Paras 7, 8) 
Every suit: involves the establishment 
of certain rights of the plaintiff as a 
necessary preliminary for the grant of 
the relief claimed by him, but the ad- 


dition of a prayer for a declaration as. 


to such right cannot convert such a 
suit for a substantive relief into -one 
for ‘‘declaratory decree where a con- 
sequential relief is prayed for” 
the meaning of Section 7 (iv) (ce) of the 
Act. Therefore, it will have to be seen 
m each case as to what, in effect, is the 
substantive relief that has been claim- 
ed in the suit by the plaintiff and the 
determination ` thereof will decide the 
payment of the Court-fee. In the in- 
Stant case the plaintiff claimed posses-. 
sion of the -suit land after getting a 
declaration that the sale deed was nuil 
and void because of the alleged fraud 
etc. The plaintiff herself being a party 
to the sale deed could not sue for a 
mere declaration that the sale’ deed was 


fraudulent and the vendees had not 
acquired any title thereunder. The sale 
deed had to he cancelled, otherwise, 


title in the land had already passed to 
the vendee under the deed. The plain- 
tiff had -to get the sale deed, to which 
she was a party, cancelled, before she 
could seek possession of the land. Thus, 
the substantive relief: being the cancella~ 
tion of the sale deed, it is Article 1, 
Schedule I of the Act, which was ap- 


i plicable to the suit of the plaintiff. 


(Paras 14, 15) 
‘Cases Referred : "Chronological ‘Paras 
(1980): 82 Pun LR-717 > .: 4 
(1979) 81 Pun LR 137 ees 4 
(1978) 80 Pun LR 29 4, 13 
(1978).80-Pun LR 622 . 4,13 


1978 Rev. LR 413 (Pun’ & Har) p% 4 
(1977) 79 Pun- LR 500 5 
AIR .1975 Punj ‘4 eee: ae am) TT 

-Pun LR 372. :. i .- ni -12 


1975 Cur-LJ 394s. o oo 4 


within 


1981 
1975 Rev LR 553 (Punj & Har) § 
(1975) Civil Revn. Petn. No. 1609 of 
1974, D/- 19-11-1975 (Punj) 4 
.AIR 1974 Punj & Har 185 4 
1974 Cur LJ 71 5, L1 
AIR 1973 SC 2384 4, 6; 11, 12, 13 
(1971) 73 Pun LR (SN) 4 4 
1971 Rev LR 200 (Puni) 5 
1970 Cur LJ 80 5, 10 
1967-69 Pun LR 445 6 
AIR 1966 SC 727 6 
AIR 1965 Punj 1 (FB) 4, 13 


AIR 1952 Punj 335: 54 Pun LR 331 4, 13 
AIR 1943 Nag 70 6 
AIR 1941 Lah 97 (FB) 5, 6, 7 
AIR 1932 All 485: ILR 54 All 812: 1932 

All LJ 684 (FB) 5, 7, 9 


M. R. Agnihotri (M/s. V. K. Sharma 
and Anil Seth with him) for Petitioner; 
’ K. C. Puri (R. C., Puri with him), for 
Respondent. 

J. V. GUPTA, J.:— The following 
question has, on a reference by me, sitt- 
ing singly, come up for decision by this 
Full Bench. 

‘Where the plaintiff, who is a party 
to a document relating to the agricul- 


tural land, files a suit for its cancellation. 


or for declaring it voidable against him, 
is such a suit governed by See, 7 (iv) (c) 
or article 1. Schedule I of the Court-fees 
Act?” 

As the decision of this question will 
conclude both Civil Revision Petitions 
Nos. 1011 and 1012 of 1980, which have 
been referred on a common question of 
law, this judgment will dispose of both 
‘ of them. 

2. The brief facts, giving rise to this 
reference, are that the  plaintiff-peti- 
tioner filed a suit for possession of agri- 
cultural land measuring 25 bighas and 
6 biswas on the allegations that she was 
the owner thereof. She owned land and 
due to old age, she could not manage 
her property and, therefore, she ap- 
pointed the father of the defendant- 
respondent, who is her nephew, as her 
general attorney vide deed D/- July 25, 
1969, with a right to him to manage, sell 
or mortgage her property. The father of 
the defendant-respondent used to get 
various documents signed by her as she 
was dependent upon him. On account of 
y this fiduciary relationship, Pavittar Singh 
got certain papers signed from her on the 
plea of their submission to the Income-tax 
authorities. In June, 1974, from the 
papers lying .in her custody, it was 
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found that they were sale deeds,. one 
in favour of Pavittar Singh himself, 
and another in favour of the defendant, 
that is, his minor daughter. The plain-. 
tiff-petitioner never sold the land to 
the defendant-respondent, nor re- 
ceived any amount from her, nor she 
ever parted with the possession of the 
disputed property. Thus, a fraud was 
committed on her and consequently, the 
said sale deed was vitiated. It is further 
averred that the land revenue of the 
suit-land was Rs. 11/-, and for the pur- 
pose of jurisdiction, the suit was valued 
at Rs. 330/-. The Court-fee stamp 
fixed thereon was of Rs. 11/-. In the 
plaint, it has been prayed that the suit 
of the plaintiff-petitioner may be decre- 
ed with costs against the defendant-re- 
gpondent and it be declared that the sale 
deed, dated March 12, 1970, got execut- 
ed from her as a result of the fraud 
was void and not binding on her and 
that a decree for possession of the suit 
land be passed. Much to the same effect 
are the allegations in Civil Revision Peti- 
tion: No. 1012 of 1980, where the sale 
deed was by the plaintiff-petitioner 
in favour of Pavittar Singh, defendant 
respondent himself. . 

3. In the written statement, it was 
inter alia pleaded that the suit had not 
been properly valued for the purposes 
of the Court-fee and jurisdiction, and 
proper Court-fee had not been paid. On 
January 9, 1978, the trial ‘court framed 
the following’ preliminary issue : 

“Whether the. suit is not properly 
valued for purposes of Court-fee and 
jurisdiction? If so, its effect?” 

The trial Court, after going through the 
plaint and the various judgments of this 
Court, came to the conclusion that the 
case fell within Article 1, Schedule 1 
and not under Section 7 (iv) (c) of the 
Court-fees Act (hereinafter called ` the 

Act), as claimed by the plaintiff-peti- 
tioner., Consequently, the suit was as 
sessed for more than Rs. 50,000/-, being 
the sale consideration for the suit pro- 
perty, Feeling aggrieved against the 
same, the plaintiff-petitioner has filed 
this revision petition in this Court in 
iar the present reference has been 
made, 


4, The learned counsel for the plain- 
tiff-petitioner contended that the suit 
was virtually for a declaration and the 
relief of possession was consequential 
thereto and. was, therefore, covered un- 


a ee a i a 


- 370 P. & H., 


der Section 7 (iv)-(c) of the Act, In 
support of this contention, main reliance 
has been placed on Shamsher Singh v. 
-Rajinder Prashad, AIR 1973 Sc 2384, 
- followed subsequently in Labh Singh v. 
Puran Singh, (1978) 80 Punj LR 29, and 
Mohan Singh v.. Balbir Kaur, 
(1978) 80 Punj LR 622, The other judg- 
ments relied upon on behalf of the 
plaintiff-petitioner are, Narain Singh v. 
Sher ‘Singh, AIR 1974 Punj & Har 185 
Man Singh v, Shiv Karan Singh, (1971) 
73 Punj LR (Short Note) 4, Ajmer 
Singh v. Behal Singh, 1975 Cur LJ 391, 
Surat Singh v. Jagdish, 1978 Rev LR 
413, Chhota Singh v. Jit Singh, (1975) 
77 Punj LR 372: (AIR 1975 Punj & Har 
316),. Naresh Kumar v. Hakam Singh, 
(1979) 81 Punj LR- 137, Jugal Kishore v. 
Dr. Pirbhu Dayal, (1980) 82 Punj LR 
717, and an unreported judgment of 
Pattar, J., in Civil Revision Petition No, 
1609 of 1974 
Raj), decided on November 19,° 1975. 
Reference has also been made to Vishwa 
Nath alias Bholu v. Shrimati Sita Bai, 
(1952) 54 Punj LR 331 : (AIR 1952 Punj 
335) and Parbhu ‘v.. Girdhari, AIR 1965 
Punj 1 (FB). l 

5. On the other hand, the learned 
counsel for the defendant+respondent, 
~ submitted! that- the suit was for cancel- 
lation of the document to which - the 
plaintiff was a party and no decree for 
possession could be passed unless the 
said document ‘was cancelled. Thus, the 
case was not covered under Section 7 
(iv) (c); but was goverhed by the resi- 
duary Article 1, Schedule I of the Act. 
In support .of this contention, he relied 
upon, Kalu. Ram v. Babu Lal, AIR 1932 
All 485 (FB), 
Mohammad, AIR 1941 Lah 97 (FB); 
Jagat Singh v. Avtar Singh, 1970 Cur 
LJ 80, Man Singh v. Shiv Karan; 1971 
Rev LR 200 (Punj), Mrs, Nand Kaur Vv: 
“Gurdev Kaur, (1977).79 Punj LR 590, 
Amar Kaur v, Parkash Chand, 1974' Cur 
LJ 71,. and Gobind Kaur ‘v. Pritam 
Singh, 1975 Rev.LR 553 (Punj & ' Har). 
6: As stated earlier, ‘main. reliance 
has been placed’ by the plaintiff-peti- 
' tioner . on. the judgment of their Lord- 
ships of'the Supreme Court ‘in Sham- 
_sher Singh’s case (AIR 1973 SC. 2384) 
(supra). In the said’ casé,; the father of 
the plaintiff executed a mortgage-deed 
in! favour “of: the appellant (the mort- 
' gagee)‘ of ‘a property of which he claim- 
ed- to’ be the sole owner, for a sùm ‘of 
Rs. 16,000/-. The mortgagee filed a suit 
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(Samarjit: Singh v. Hans . 


Mt. -Zeb-ul-Nisa v. Din 


there was no consequential relief . 
volved since neither the decree nor the 


on the foot of that mortgage and ob- 
tained a decree. When-he tried to take 
out execution proceedings for the sale 
of the mortgaged propefty, the sons of 
the mortgagor, filed a suit for a decla- 
ration - that the mortgage executed by 
their father in favour of the mortgagee 
was hull and void and ineffectual 
against them as ,the property was a 
joint Hindu family property, and the 
mortgage had been effected without 
consideration and family necessity. 
the plaint, - the plaintiffs paid. a fixed 
Court-fee of Rs. 19.50 and the value of 
the suit for the purpose of jurisdiction 


was ‘given as Rs, 16,000/-. A preliminary. 


objection having been raised by the ap- 
pellant that- the suit was not properly 
valued. for the purposes ,of Court-fee 
and jurisdiction, the trial Court tried 


.it as a preliminary issue and held that 


although the case was covered by Sec: 
tion '7 (Gv) fc) of the Act, the proviso 
added- by the: Punjab amendment to 
that section applied and directed the 
plaintiffs to pay the Court-fee’ on the 
value of -Rs.--16,000/- -which was the 
amount at’ which ,the - plaintiffs, had 
valued the suit for the purpose of juris- 
diction. The Court-fee not: having. been 


paid, the plaint was rejected. The plain- 
tiffs, thereupon, carried the matter, in’ 


appeal, to the High Court, the decision 
of which is reported as Rajinder Pra- 
shad: v. Shamsher Singh, (1967) 69 Punj 
LR .445, There, ithe plaintiffs-appellants’ 
case .was that no consequential relief of 
setting. aside. the decree .within the 
meaning of Section 7 (iv) (c) of the Act 
was involved. as. the same was inherent 


A.LR. 


On . 


in the declaration which was claimed _ 


with regard to the decree. But taking 
the view that the plaintiffs were not at 
all bound by the mortgage, in dispute, 
or the. decree, the High Court -held that 
in- 


alienation bound the plaintiffs in any 
manner, One of.the defendants in ‘the 
said Suit, then filed an appeal in. the 
Supreme Court, While dealing with that 
ease, in paragraph 4 of the. judgment, 
it. has been observed by their Lordships 
of the Supreme Court fat p. 2386) — 


“In. this case,” the relief asked for is: 


on the basis that the property, in dis- 


pute, is a joint Hindu family property: 


and there was no legal necessity to ex- 


ecute ‘the mortgage. It is now well set- 
tled that. under Hindu law if the man- 


ager of a jot family is the father: and 
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the other members’ are. the sons, — the 
father may, by incurring a debt so long 


yas it is not for an immoral purpose, lay 


_ simple money decree for the debt 


~~, 


' plaintiffs for 


the joint family estate open to be taken 
in execution proceedings upon- a decree 
for the payment of the debt not only 
where it is an unsecured debt and a 
but 
also to a mortgage debt which the 


father is personally liable to pay and 


to a decree for the recovery: of the 
mortgage debt by the sale of the pro- 
perty even where the mortgage is- not 
for legal necessity or for payment of 
antecedent debt (Fagir Chand v. Har- 
nam Kaur (1967) 1 SCR 68: (AIR 196f 
SC 727)). Consequently, when the plain- 
tiffs sued for a declaration that th 
decree obtained by the appellant against 


their father was not binding on ‘them, 
they were really asked either for set- 


ting aside the decree or for the conse- 
quential relief of injunction restraining 
the decree-holder from executing the 
decree against the mortgaged property 
as he was entitled to do.” `` 

In the later part of the. judgment, Mt. 
Zeb-ul-Nisa’s case (AIR 1941 Lah 97) 
(FB) (supra), has been quoted im ex~ 
tenso and the ratio of the decision 
therein has been approved by _ their 
Lordships of the Supreme Court.’ Thus, 
what the Supreme -Court has held in 
Shamsher Singh’s case (AIR 1973 SC 
2384) (supra) is that in the suit by the 
the declaration that the 
decree obtained by the mortgagee 
against their’ father was not binding. on 
them, they were really asking either 
for setting aside the decree or for the 
consequential relief of injunction re- 
straining the, decree-holder from exe- 
cuting the decree against the mortgage 


property as he was entitled.to do. This. 
is hardly ‘helpful to the: case of 


case 


the plaintiff-petitioner as it is clearly 


distinguishable from the facts of the 


present case for the simple reason that 
herein the plaintiff-petitioner is a party, 


to the document, which she. is required 


to get cancelled because of the alleged 


fraud etc. A suit for declaration by a 


son or a member of a, coparcenary un- 
der the Hindu Law will thus be on a 
different footing. In such a suit, the 


main relief will be that of a declara- 


tion and the consequential relief of in- 
Junction restraining: the decree-holder 
from executing the decree against the 
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sons etc. will be just ancillary. This is 
further clear ‘when réference has been 
made in Shamsher Singh’s case (AIR 
1973 SC 2384) (supra) to Vinayakrao v. 
Mankunwaribai, AIR’ 1943 Nag 70, 
wherein it was held: that in a suit by 
the son for a declaration that- the 
decree against his father does not affect 
his interest in the family property, con- 
sequential relief was involved and ad 
valorem Court-fee was necessary, On 
the other hand, there may be cases, 
where the declaration asked for is mere- 
ly a surplusage, and the so-called con- 
sequential relief is in reality an inde- 
pendent substantial relief For instance, 
if a person sues for a declaration that 
the defendant is liable- to -pay him 
money due on a certain bond and also 
asks for recovery of the amount, or 
asks for a declaration that he is the 
owner of certain property and entitled 
to its possession and asks for possession 
of the property, the reliefs for the re- 
covery of the amount or for possession 
cannot properly be treated as conse- 
quential reliefs, which can be valued 
arbitrarily by the plaintiff under Sec- 
tion 7 (iv) (c). 


7. It is well settled that the Court 
in deciding the question of Court-fee 
should look into the allegations made in 
the plaint to find out what is the sub- 
stantive relief that is asked for. Mere 
astuteness in drafting the plaint will 
not be allowed to stand in the way of 
the Court looking at the substance of 
the relief asked for. Thus, in each case, 
the Court has to find out the real relief 
claimed by the plaintiff in the suit. 
Where the main relief is that of the 
cancellation of the deed, and the decla- 
ration if any, is only a surplusage, the 
case would not be covered under Sec- 
tion 7 (iv) (c) of the Act, because in a 
suit under that clause, the main relief 
is that of a declaration and the conse- 
quential relief is just ancillary. In’ this 
respect, reference may again be made 
to Mt. Zeb-ul-Nisa’s case (AIR 1941 
Lah 97) (FB) (supra), wherein it has 


been observed as follows: 


“It seems obvious that the consequen- 
tial relief referred to in Section 7 (iv) 
(c) could not mean .a substantive relief, 
the valuation of which is separately 
provided for in the Court-fees Act. If 
it were so held, a plaintiff could easily 
evade payment of the necessary Court- 
fee on the substantive relief. by prefac- 
ing it with a declaration ag to. hia. 
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rights. Every suit involves the establish- 
ment of certain rights of the plaintiff as 
a necessary preliminary to the grant of 
the relief claimed hy him. But the ad- 
dition of a prayer for a declaration as 
to such rights cannot convert a suit for 
a substantive relief into one for a 
‘declaratory decree where consequential 
relief is prayed for’ within the meaning 
of Section 7 (iv) (c), Court-fees Act, It 
is significant that the valuation of the 
relief in cases falling within the. scope 
of Sec. 7 (iv) (c) is left to the plain- 
tiff. This is presumably because the 
‘consequential relief? contemplated by 
the section is some ancillary relief to 
which the -plaintiff becomes entitled as 
a necessary result of the declaration, 
but for which no separate provision is 
made in the Act. The essence of the 
relief in such cases lies in the decla- 
ratory part and the consequential relief 
being merely an auxiliary ' equitable 
relief, its valuation seems to have been 
left to the plaintiff. The meaning of the 
expression ‘consequential relief’ as used 
in Section 7 (iv) (c) Court-fees Act, 
was recently considered by a Full Bench 
of the Allahabad High Court (consisting 
of five Judges) in Kalu Ram v. Babu 
Lal, ILR 54 All 812: (AIR 1932 All 485) 
and it was held that the expression 
‘consequential relief’ means some relief, 
which would follow directly from the 
declaration given the valuation of which 
is not capable of being definitely asv 
certained and which is not specifically 
provided for anywhere in the Act and 
cannot be claimed independently of the 
declaration as a ‘substantial relief’, It 
follows, therefore, that if the relief 
claimed in any case is found in reality 
to be tantamount to a substantial relief 
and not a mere ‘consequential relief’ in 
‘the above sense, the plaintiff must pay 
Court-fee on the substantial relief.” 

8. It is the common case of the par- 
ties that in case the main relief in the 
suit is held to be that of cancellation 
of the sale deed, then the case is not 
covered by Section 7 (iv) (c) and the 
only provision applicable is Article 1, 
Schedule I of the Act. In order to bring 
the case under Section 7 (iv) (c) of the 
Act, the main and substantive relief 
should be that of a declaration and the 
consequential relief should be ancillary 
thereto. Moreover, if no consequential 
relief is claimed or could be claimed in 
the suit, then Section 7 (iv) (e) will 
not be attracted, Section 7 (iv) (c) 
clearly contemplated suits to obtain’ the 
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declaratory decree or order where con- 
sequential relief is prayed. It further 


provides that in all such suits, the 
plaintiff shall state the amount at 
which he values the relief sought. A 


further proviso has been added thereto 
by the Punjab Act No, 31 of 1953, 
which reads as follows: 


“Provided further that in suits com- 
ing under sub-clause (c), in cases where 
the relief sought is with reference to 
any property such valuation shall not 
be less than the value of the property 
calculated in the manner provided for 
by Clause (v) of this section.” 


3. In a suit to obtain declaratory 
decree where no consequential relief is 


_ prayed, sub-clause (iii) of Article 17 of 


Schedule II of the Act, will be appli- 
cable, but the suit filed by the plaintiff- 
petitioner was virtually, to all intents 
and purposes, for the cancellation of 
the sale deed, executed by her, in 
favour of the defendant-respondent. She 
cannot claim possession unless the said 
deed is cancelled by a decree of the 
Court. To say in the plaint, that it be 
declared that the sale deed, got execut- 
ed from her as a result of the fraud, 
was void and not binding on her, does 
not convert the suit into one for a 
declaration with the consequential relief 
ef possession so as to fall within the 
provisions of Section 7 (iv) (c) of the 
Act, To such a suit, the only article ap- 
plicable is Article 1, Schedule I of the 
Act, and for that proposition, further 
support can be had from a Full Bench 
decision of the Allahabad High Court in 
Kalu Ram’s case (AIR 1932 All 485) 
(supra) also wherein as regards the 
valuation of the relief as to the cancel- 
lation ofthe alienation, it has been held 
that such a relief falls neither under 
Section 7 (iv) (c) nor under Schedule II 
Article 17 (iii), but under the residuary 
Article 1, Schedule I of the Act. 


19. In Jagat Singh’s case (1979 Cur 
LJ 80) (supra), relied upon by the 
learned counsel for the respondent, it 
has been rightly held that the plaintiff 
has to get the alleged gift deed, to 
which he himself was a party, cancell- 
ed, before he could seek possession of 
the land. The case was, therefore, held 
to be covered by Article 1, Schedule I 
of the Act, and the plaintiff was requir- 
ed to’ pay ad valorém Court-fee on ‘the 
value of the property involved, ‘The said 


-— 


er 


N 


tiffs 
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case is fully -applicable to the facts of 
the present case, 


11. Similarly, in Amar Kaur’s case 
(1974 Cur LJ 71) (supra), the learned 
Judge rightly distinguished the decision 
of their Lordships of the Supreme Court 
in Shamsher Singh’s case (ATR 1973 SC 
2384) (supra) and correctly held that 
when a suit is for the cancellation of 
an instrument with a consequential 
relief for injunction, it will not fall 
within the ambit of Section 7 (iv) (e) of 
the Act. 


12. The contrary view taken in 
Chhota Singh’s case (AIR 1975 Punj & 
Har 316) (supra), has to be held to be 
erroneous because in that case, the 
plaintiff. was a party to the gitt 
deed, which was sought to be declared 
null and void on the ground of fraud 
etc. The learned Judge. after noticing 
the decision of the ‘Supreme Court in 
Shamsher Singh’s case (supra), held 
therein that the said case was covered 
by Section 7 (iv) (c) which, in our 
view, has not been correctly interpreted 
by the learned Judge. 


13. Similarly, the view taken in Labh 
Singh’s case ((1978) 80 Punj LR. 29) 
(supra) and in Mohan Singh’s case 
( (1978) 80 Pun LR 622) (supra), has +o 
be held to be erroneous because in both 
eases, the plaintiff was a party to the 
deed which was sought to be declared 
void and ineffective against the plain- 
right, the same having been got 
executed by undue influence and fraud 
ete, However, in Mohan Singh’s case 
(supra), in addition to the Supreme 
Court judgment in Shamsher Singh’s 
case (AIR 1973 SC 2384) (supra), further 
reliance was also placed on the decision 
of Parbhu’s case (AIR 1965 Punj & Har 
1) (FB) (supra) and Vishwa Nath’s case 
(AIR 1952 Punj 335) (supra). 


Parbhu’s- case (supra), related to the 
declaration that the previous decree for 
partition was null and void because the 
provisions of Order 1, Rule 8, Code of 
Civil Procedure, ` were not complied 
with whereas in Vishwa Nath’s case 
(supra), the plaintiff, who was a minor 


4 had sought declaration, that the décree 


be declared null and void because the 
alienations upon: which it was based, 
were without. consideration and neces- 
sity. The plaintiff being .the son was 
not bound to sue for setting aside the 
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decree. Thus, the same are distinguish- 
able and are not applicable to the case 
in hand. - 

14, Reference to the other cases 
cited at the bar, is not necessary. Every 
suit involves the establishment of: cer- 
tain rights of the plaintiff as a necés-| . 
sary preliminary for the grant of the 
relief claimed by him, but the addition 
of a prayer for a declaration as to such 
right cannot convert such a suit for a 
substantive relief into one for a “decla- 
ratory decree where a consequential 
relief is prayed for” within the meaning 
of Section 7 (iv) (c) of the Act. There- 
fore, it will have to be seen in each 
case as to what, in effect, is the sub- 
stantive relief that has-been claimed in 
the suit by the plaintiff and the deter- 
mination thereof will decide the pay-|- 
ment of the Court-fee, 


15. As regards the present case, the 


_plaintiff-petitioner claimed possession of 


the suit land after getting a declaration 
that the sale deed was null and void 
because of the alleged fraud etc. It 
significant to note that the plaintiff- 
petitioner herself being a party to the 
sale deed could not sue for a mere 
declaration that the sale deed was 
fraudulent and the vendees had not ac- 
quired any title thereunder. The sale 
deed had to be cancelled, otherwise, 
title in the land had already passed to 
the vendee under the deed. In the pre- 
sent case, the plaintiff-petitioner had to 
get the sale deed, to which she was a 
party, cancelled, before she could seek 
possession of the land. Thus, the sub- 
stantive relief being the cancellation of 
the sale deed, it is Article 1, Schedule I 
of the Act, which was applicable to the 
suit of the plaintiff-petitioner. 


16. In this view of the matter, no 
other point arises in these revision peti- 
tions and the same are therefore, dis- 
missed, with no order as to costs, How- 
ever, the plaintiff-petitioner is allowed 
two.months’ time to make up the defi- 
te in the Court-fee already paid by 

er, 


S. S. SANDHAWALIA, C.J.:— I agree. 
S. P. GOYAL, J.:— I also agree. 


Petition dismissed. 


2 Panamo 


-Or 
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Kailash Chand Gupta and another, 
Patitioners: v. - Financial’ Commissioner, 
Haryana, , Chandigarh and others, Re- 
-~ gpondents; 

Civil Writ Peti ‘No, -3587 of 1978, DY- 
2-6-1981. y 

Haryana Urban {Control of Rent and 
Eviction) Act’ (EP off 1973); Ss; 1% (3) 
(a): (i), 2 (d) and! (gY Eviction.’ ob 
ground of personal’ requirement — Hesi- 
dential’ building: a used’ for busmess 
— Amendment of S. 2 (d) by Act 14 
af- 1976 —~ Building: becoming non-regi- 
dentia? — Amending Act, not made ap- 
plicable retrospectively — Held, it could 


not affect: substantive: right of’ landford: 


under S, 13: (3) (a) (i) which he had 
enfarced' fiefore amendment, . (Haryana 
Urban (Control of? Rent and’ Eviction) 
Amendment Act (14. of 1976), S.. 2 (d)— 
Interpretation of Statutes): 

Under: Section. 2° (d), before amend- 
ment By Act No. r4. of: 1976, building 
solely, used: for the purpose of. business 
or trade was a nor-residential building 
and a building partly used. for the pur- 
. pose of business: and trade was thus 
_ eovered hy the definition. of residential 
building given” under Sec.. 2 (g). After 
the amendinent. of Section. 2: (d) by Har- 
yana Act No. 14 of 1976, a building. 
partly used for the purpose off business 
trade became a non-residential: 
building with: the result that. a. landlord. 
could! not. seek. ejectment of the tenant. 
on the ground. of personal requirement: 
under Section: 13° (3). (a) @. The right 
of the Tandlford to.secure efectment of 
the tenant under Sectiom 13. (3) (a) G% 
was substantive. This substantive righf 
could’ be negatived by Act No. 14 of 
1976 provided’ it had been enforced re- 


trospectively. Since the Amending Act 
has neither been. made applicable re- 
trospectively nor does. it contain any 


provision which would make it so apr 
plicable by necessary implicatiom or i- 
tendment, it could not. affect the sub- 
stantive’ right. of the landlord: under 
Section 18 (3) (a) (i) to secure ejectment 
of tenant on ground of personal re- 
quirement | which. he:.had: enforced: be- 
fore coming, into force of Act -14 of 
1976. ATR 1960 SC 655 and AIR 1974 
-Punj, 65 (FB), Rel on. (Paras 5, 10, 11) 
Cases Referred : Chronological Paras 
(1980) 2 Ren CJ 188 (Punj) 11 
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Kailash Chand. v. Financial Commr., Haryana 


A. LR. 
ILR. (1979} 1 Punj & Har 225- 11 


AIR 1976 SC 1810 t 
AIR 1974 Punj 65: 


(1973) 15 Pun LR. 


. 270 GBA a gè 


AIR 1970 SC 349 il 
ATR. 2960 SC 655 8 

P. §. Jain, for Petitioners; G. R. Maji- 
thia, for ‘Respondents. 


ORDER :— These seide: are the 
awners-landlords of the house in 
dispute situate within the town 
: Paliwal, District Gurgaon, which 

in occupation of the re- 
ndeni as a tenant for the ‘last 39/ 
35 years. The ‘petitioners filed ‘a petition 
for the ejectment against the respondent 
im 1974-15 om the ground of personal re- 
quirement. The Rent ‘Controller vide 
order dated August 31, 1976, (Anne- 
sure: P. 1) -held that in view of the 
amendment of Section 2 of the Haryana 
Urban (Control of Rent and Eviction) 
Act, 2973, made by Haryana Act No. 14 
oft 1976; which came into force on Feb- 
ruary 13, 1976, the ground of personal 
requirement for getting. the respondent 
evicted ‘was. not. available. The. petition 
of the petitioners was . consequently 
dismissed, The petitioners preferred an 
appeal against the order of the Rent 
Contraller which was dismissed by the 
Appellate Authority vide order dated 
April 4, 1977, (Annexure P, 2). The Ap- 
pellate- Authority upheld the-.view taken 


by the -Rent Controller that. the peti- — 


fioners could not secure the eviction of 
the respondent on the ground of per- 
sonal requirement. after- the coming in- 
te force of Haryana Act No. 14 of 1976. 
The petitioners. then attempted revision 
which was dismissed by ‘the Financial 
Commissioner’ (Revenue) vide order 
dated May 1, 1978, (Annexure P, 3) up- 
holding. the view taken by the Rent 
Controller. as also the Appellate Auth- 
ority. [fi is against the orders P.1, P.2 
and P. 3 that. the present writ petition 
ig. directed.. i 


2. ‘Section 13 of the Haryana Urban 
(Control of Rent and Eviction) Act, 
1973, (hereafter the Act) deals with the 
eviction — of tenants. Section 13 (3) 
reads i= 


" “13: (3). A landlord may apply to the Š 


: Controller for aw order directing the 


tenant to put the landlord in pos- 
session — 


-' (a) in the case of a residential build- 
Ing if, — 
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(i) he requires it for Ms own oocupa~ 
tion, is not occupying another mesiaden- 
tial building im the ‘urban ‘area conrem- 
‘ed and has not vacated such bilding 
without sufficient cause after the com- 
mencement of the 1949 Act in the’ said 
urban a 

X x xX x” 

3. Section 2 (a) and (g) of the Act 
define ‘non-residential building’ ‘and 
‘residential building’ respectively. Tihese 
two sub-sections before ‘the amendment 
of Section 2 (d) by Haryana Act No. 14 
of 1976 read- as under:— 

“2 (d) ‘non-residential building’ means 
a building being used solely for the 
purpose of business or trade; 

2 (g) ‘residential building’ means any 
building which is not a non-residential 
’ building.” 

4, The definition of non-residential 
building contained in Section 2 (d) was 
amended by Haryana Act No, 14 of 1976 
and it reads as under: 

“2 (d) ‘non-residential building’ means 
a building being used — 

(i) mainly for the purpose of business 
or trade; or 

(ii) partly for the purpose of business 
or trade and partly for the purpose of 
residence, 
the person who carries on business or 
trade in the building resides there: . 

Provided that if a building is let out 
for residential . and non-residential pur- 
poses separately to more than one per 
son, the portion thereof let out, for the 
purpose of residence shall not be treat- 
ed as a non-residential building. 

Explanation :— > Where a building is 
used mainly for the purpose of business 
or trade, it shall. be deemed to be a 
non-residential building even though a 
small portion thereof is used for the 
purpose of residence;” 


5. Under Section 2 (d) before amend 
ment building solely used for the pur 
pose of business or- trade was a non- 
residential building and a building part- 
jly used for-the purpose of business and 
trade was thus covered by the defini- 
tion of residential. building given under 
Section 2 (g). After the amendment of 
Section 2 (d) by Haryana Act No. 14 of 
1976, a building partly used for the 
‘¢lpurpose of business or trade became a 


non-residential building with the . result 
a landlord could not seek eject- ' 


that 
ment of the tenant on the ground of 
personal re under Section 18 
"(8) (a) (i) of the Ach -=` - 
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"6. ‘The. respondent tig admittedly a 
practising : lawyer at : Palwal, “The 
petitioners filed a petition for ae 
ejectment of ‘the respondent ! in ' 
1974-15, . that - is tbefore the H 

yana Act No, 44 of 19:76 came into force 


on Feb. 13, 1976. The Rent Controller, 
Appellate Authority. and ithe ‘Revisional 


Authority (Financial Commissioner Re- 
venue) shave consistently held that the 
amendment of Section 2 (d) of the ,Act 
made by Haryana Act No. 14 of 1876 
shall govern the petition filed by | the 

petitioners . in 2:974-75°-and as such |the 
petitioners cannot avail of the provi- 
sions contained. in Section 43 (3) Ka) © 
of the Act for securing the ejectment of 
the respondent, 


4. ‘The contention -of ithe Jeani 
counsel for ithe petitioners is «that Har- 
yana Act No. 4 of 1976 came ‘into force 
on February 13, 1976, ‘and ‘it thas’ ‘not 
been made applicable with- retrospective 
effect. The petitioners had a might to 
seek the ejertment of the respondent: on 
dhe ground of personal ‘requirement un- 
der Section 23 (8) (a) @) wf tthe Act in 
1974-25 when they fled the petition for 
ejechment against him. iin view wf the 
fact that Haryana Act No, 14 of £978 
has been enforced prospeotively and not 
retrospectively it shah mot adversely | af- 
fect the might of the petitioners to .claim 
eviction of the respondent on the ground 
ef personal requirement. The authorities 
have wrongly held atherwise. Whe im- 
pugned orders are Hable to ibe quashed 
on that ground. In :my opinion, the con- 
tention of tthe Jearned wounsel ‘for [the 
petitioners must prevail, | 


- 8. In Moti Ram v. Suraj Bhan, AIR 
1960 SC 655, ithe impact af Section 13 
(3) (a) Gï) of the East Punjab Urban 
Rent Restriction Act as amended con the 
proceedings wending before fhe Ment 
‘Controller or “fhe Appellate Authority 
was considered and itheir Loräships heid 
that where an amendment affects wested 
rights the «amendment ..would wperate 
prospectively wmless it äs ‘expressly made 
retrospective or its retrospective opera- 
tion follows as a matter of mecessary 
implication. It «was ‘further held that 
where ithe legislature intends ito make 
substantive provisions ‘of Jlaw :rétrosper- 
tive in operation it genemilly makes ‘its 
intention clear by express provision: iin ‘ 
that behalf. Jt was wonsequently: held 
that Section . 48 . (3) (a) (il): as amended 
did. not ‘apply to. proceedings © which 
were ‘pending . before = Rent «Control- 
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ler or before the Appellate Authority at 
the time when the amendment was made, 


9. A similar point arose in Dev Raj 
v, Union of India, (1973) 75 Pun LR 
270: (AIR 1974 Punj 65) (FB). It was 
held that retrospective operation is not 
to be given to a statute so as to impair 
an existing right or obligation other- 
wise than as regards matter of proce- 
-` dure, unless that effect cannot be avoid- 
ed without doing violence to the langu- 
age of the enactment. A statute is not 
to be construed to operate retrospec- 
tively so as to take away or impair a 
vested or substantive right unless the 
intention is made manifest by language 
: so plain and unmistakable that there 
is no possibility of any choice of mean- 
ings. If the amendment is expressed 
in language which is capable of either 
interpretation, it ought to be construed 
as prospective only. 

10. The petitioners filled the petition 
for ejectment against the respondent in 
1974-75 under Section 13 (8) (a) (i) of 
the Act. The right of the petitioners to 
secure ejectment of the respondent un- 
der Section 13 (3) (a) (i) of the Act is 
substantive. This substantive right could 
. |be negatived by Act No. 14 of 1976 pro- 
vided it had been enforced retrospective- 
ly. This Act which came into force on 
February 13, 1976, has not been made 
applicable retrospectively with the re- 
sult that it will apply prospectively. 
The Haryana Act No. 14 of 1976, there- 
fore, could not affect the substantive 
right of the petitioners under Section 13 
(3) (a) (i) of the Act which they had 
enforced in 1974-75. 

11, The learned counsel for the re- 
spondent has argued that Act No. 14 of 
1976 applies retrospectively in spite of 
the fact that it has not been done so 
specifically. The retrospective effect of 
an Act can be inferred from the inten- 
tion of the Legislature as reflected 
therein. Haryana Act No. 14 of 1976 
was enacted for the benefit of the ten- 
ants. The Legislature did intend to 
cover the cases which had been initiat- 
ed before it came into force. It has, 
therefore, been rightly held by the 
authorities in the impugned orders that 
the petition for ejectment filed by the 
petitioners against the respondent in 
1974-75 would be governed by Haryana 
Act No, 14 of 1976. Reliance has been 
placed on Smt. Safali Roy Chowdhary 
g. A. K. Dutta, ATR 1976 Sc 1810, Chan- 
nan Singh v, Smt. Jai Kaur, AIR 1970 
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SC 349, Suresh Kumar v; Bhim Sain, 
ILR (1979) 1 Punj and Har 225 and 
Karnail Singh v. Vidya Devi, (1980) 2 
Ren CJ 188. I see no force in the con- 
tention of the learned counsel for the 
respondent. The ratio of the authori 


relied upon by the learned counsel for 


the respondent has no application to the 
facts of the case under consideration. 
Haryana Act No, 14 of 1976 has neither 
been made applicable retrospectively 
nor does it contain any provision which 
would make it so applicable by neces- 
sary implication or intendment. 
. 12. In view of discussion above, I 
accept the writ petition and quash the 
impugned orders of the Rent Controller 
dated August 31, 1976, (Annexure P. 1), 
of the Appellate Authority dated April 
4, 1977, (Annexure P, 2), and of the Re- 
visional Authority (Financial Commis- 
sioner Revenue) dated May 1, 1978, 
(Annexure P. 3). No order as to costs. 

13, The parties through their coun- 
sel are directed to appear before the 
Rent Controller on July 27, 1981, who 
will proceed to decide the petition of 
the petitioners for ejectment of the re- 
spondent under Section 13 (3) (a) (i) of 
the Act on merits. 

Petition allowed. 
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FULL BENCH 
S. S.. SANDHAWALIA, C. J., M. R. 
SHARMA AND G. C. MITTAL, JJ. 

Rati Ram and another, Appellants v. 
Shiv Charan and others, Respondents. 

Second Appeal No. 140 of 1969, D/- 
23-7-1981.* 

Custom — Punjab — Alienation — 
Sonless Gaur Brahmin of Rohtak — 
Power to bequeath his property by will 
m= (Hindu Law — Custom — Will). AIR 
1980 Punj & Har 196, Overruled. 

A sonless Gaur Brahmin governed by 
cutomary law and belonging to Rohtak 
Tehsil is competent to make a testamen- 


` tary disposition of his property in favour 


of a close relation in lieu of services 
rendered to him. AIR 1980 Punj & Har 
196, Overruled, 1970 UJ (S C) 395, AIR 
1924 Liah 102, (1964) 2 SCR 899, Relied on, 
1972 Cur LJ 206 & R.S.A. No. 466 of 1972. 
D/- 1-5-1978 (Punj), Approved. (Para 14) 

The power of a sonless proprietor in 
Rohtak Tehsil to alienate his ancestral 


*Decided by Full Bench on order of re- 
` ference made by M. R. Sharma J., D/- 
' 5-3-1980. 
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property for’ consideration is recognised 
even when there is no necessity for sale, 
provided, of course, the alienation is not 
for an immoral purpose. The considera- 
tion for an alienation may either be made 
in cash or in kind, ie. in the form of 
services and as there is no distinction be- 
tween a transfer inter vivos and a trans- 
fer which takes effect after the death of 
the transferor, it would be reasonable to 
infer that testamentary disposition of an- 
cestral land in favour of a close relation 
in lieu of services is recognised under the 
customary law. (Paras 8, 10) 
Cases Referred: Chronological Paras 
AIR 1980 Punj & Har 196: 1979 Rev LR 
361 


6 
(1978) R. S. A. No. 466 of 1972, D/- 1-5- 

1978 (Punj & Har) a) At 
(1974) R. S. A. No. 889 of 1972, D/- 7-11- 
: 1974 (Punj) 6 
1972 Cur LJ 206 12 
1970 UJ (SC) 395 7, 9 
(1964) 2 SCR 899 8 
AIR 1934 Lah 998: ILR 16 Lah 505 9 
AIR 1924 Lah 102 8 
1891 Pun Re 115 12 


S. K. Goyal, for Appellants: M. L. 
Sarin (H. L. Sarin and R. L. Sarin with 
him), for Respondents. 


M. R. SHARMA, J.:— Whether a son- 
less Gaur Brahmin. governed by custom- 
ary law and belonging to Rohtak Tehsil, 
is competent to make a testamentary dis- 
position of his property in favour of a- 
close relation in lieu of services or not, 
is the short question which we are called 
upon to decide in this case, 

2. In order to properly understand 
the facts out of which this controversy 
bas arisen, it would be useful to have a 
look at the following pedigree table:— 

(See below pedigree table) 


3. Chet Ram was adopted as a son by 
Ram Nath. Dhari Ram deceased had 1/4th 
(Contd, on Col. 2) 
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share in land measuring 66 Kanals 5 Mar- 
las and 1/4th share in two houses speci- 
fied in the plaint. On May 6, 1964 he ex- 
ecuted the Will dated 6-5-1964 (Exhibit 
DW1/1) bequeathing his share in the 
aforementioned property in favour of 
Rati Ram and Bansi Ram, defendants- 
appellants Nos. 1 and 2. Dhari Ram died 
on- April 25, 1965. Shiv Charan plaintiff- 
respondent No. 1, filed a suit for declara- 
tion and permanent injunction to the 
effect that the parties were Gaur Brah- 
mins governed by customary law and 
Dhari Ram propositus was debarred from 
making testamentary disposition of his 
property which was ancestral qua. him 
in favour of Rati Ram and Bansi Ram 
who were remote collaterals, Rati Ram 
and Bansi Ram  defendants-appellants 
contested the pleas raised in the plaint 
and asserted that the Will in dispute was 
valid as the same had been made in lieu 
of services. 


4. The learned trial Judge struck the 
following issues in the case:— 


1, Whether the property in suit is an- 
cestral qua the plaintiff? OPP. 

2. Whether the parties are governed in 
matters of alienation by custom, if so, 
what that custom is? OPP. z 


3. If issues Nos. 1 and 2 are proved in 
favour of the plaintiff whether the will 
amounts to alienation OPP. 

4. Relief. 

5. Under issue No. 1, it was held that 
the land in dispute was ancestral, but the 
house property was not proved to be an- 
cestral Under issue No. 2, it was held 
that the parties were governed by custom 
under which Dhari Ram deceased could 
not make a testamentary disposition of 
his ancestral property, Under issue No. 3, 
it was held that disposition by Will 
amounted to an alienation. On these find- 
ings, the learned trial Judge decreed the 


` -UNKNOWN 
sie ai Ram Nath 
[ 
DhariRam Jag Ram Chet Rim 
pzopositus b 
(died issueless) Rati Ram, Defendant No. 1, 


Bansi Ram, Defendant No. 9 


Badri 


Shiv 
Plaintiff 


» Defenda 
Ram Sarup 


ndant No, 3, 
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guit filed by Shiv Charan respondent. to 
the extent of the land in dispute and 
dismissed the same qua . the share of 
Dhari Ram deceased in the house pro- 

perty. Rati Ram and Bansi Ram went in 
appeal ‘which was dismissed by the learn- 
ed Additional District Judge, Rohtak. The 
Appellate Court affirmed the finding re- 
garding the ancestral nature of the land 
in dispute and held that the parties were 
governed by custom. On the point whe- 
ther Rati Ram and Bansi Ram had ren- 
dered services to the propositus or not, 
it observed as under:— 


“I may mention here that there is suff- 


cient evidence on the file to show that, the 
appellants rendered services to Dhari 
during his lifetime and. also . performed 
his death ceremonies. Jag Ram who was 
brother of Dhari used to reside m 
village Dubaldhan Majra where he was 


married, This fact is clear from the’ 


plaintiff's evidence and defendant’s evi- 
dence and it was not disputed before me. 
Dhari owned only two Killas of land and 
ene can easily imagine that so much area 
is. not sufficient for the livelihood ‘of a 
person. Dhari was unmarried and- as is 
clear from the statement of P. W. 8 Bansi 
he used to reside with the appellants and 
the appellants used to give him food and 
clothing. He has further stated that the 
appellants used to render service to Dhari, 
To the same effect are the statements of 
D.W. 2 Siri Ram, D.W. 5 Pehlad Singh, 
D.W. 6 Lachhman Dass and D.W. 7 Subha 
Chand. Learned counsel for the respon- 
dent No, 1 has. not been able to advance 
any argument that. why the . statements 
of these witnesses should not be believed. 
The plaintiff-respondent .No..1 Shiv 
Charan has admitted: that his father used 
to reside in village Majra and he also got 
© his education there. Therefore, I have no 
. hesitation in holding that the appear] 
rendered service. to. Dhari” . 


In spite of this finding, it donaha Rati 
Ram and Bansi Ram appellants on the 
ground that it was not open to a sonless 
proprietor to dispose of his ancestral land 
by making a Will 


6. The .defendant-appellants filed’ a 
second appeal which came up for final 
hearing before me on May. 8, 1980. Be- 


fore me, it was argued that, under Riwaj- | 
i-am of Rohtak Tehsil a sanless propric-. 


tor could alienate his land even when 


there was no necessity for sale, provided ' 


the same was not made for an immoral 
purpose and also there was no restriction 

against such a proprietor to make a gift 
of his land for services On this basis, it 


Rati Ram v. Shiv Charan. (FB) 


A.L R, 
was submitted that the restriction placed 


on the powers of-a sonless. proprietor re-. 


garding testamentary disposition was un- 
reasonable. On this point I had on an 
earlier occasion in R.-S. A. No. 889 of 
1972 (Bhim Singh v. Mahipat) decided on 
7th of November, 1974, taken a view in 
favour of the appellant, but that view 
was reversed by the L. P. Bench in Mahi- 


' pat v. Bhim Singh, 1979 Rev LR 3613 


(AIR 1980 Punj & Har 196). 

.4.. Mr. U. D. Gaur, the learned coun- 
sel for the appellants submitted that the 
view taken by the L. P. Bench could not 
be allowed -to stand in view of the ob- 
servations made by the Supreme . Court 
in Mst. Mali v. Ranbir Singh’ (1970 UJ 
(SC) 395). Since this judgment had not 
been cited before me when I decided the 
second appeal or before the L. P. Bench 
when the case came up before it, IL re- 


commended that this case should be de- 
cided by a larger Bench. My Lord the. 


Chief Justice ordered this case to be de- 
cided by a Full Bench. This is Per ae 
case has come up before us, 

8. As dar -as the. mower OE Ww eee 
proprietor governed by customary law 
in Rohtak Tehsil to alienate the ancestral}. 


_land without necessity, is concerned, th 


rule has now been well settled that it is 
open to him to do so provided. of course} 
the sale is not for an immoral purpose. Int 
Tupper’s -Book on Customary Law, 1878 
Edition, Question No. 27 and its answer 
when translated, read as under:— 


Question: Can the reversioners 


cestral property made by a sonless pro- 
prietor? — 

Answer: The alienation. cannot. be ob- 
jected to. However, it can be challenged, 
and the right of ‘pre-emption As recog- 
nised, 

On the basis of the above question and 
answer, it was held by a Division- Bench 
of the Lahore High Court in Kala v. Mam- 


- Chand, AIR 1924 Lah 102 that a sonless 


proprietor of Rohtak Tehsil had widé. 
powers of alienation over ancestral pro- 
perty. In Sube Singh v. Kanhaya, (1964]. 
2 SCR.899, it was laid down that a Jat 
holding agricultural land in Jhajjar Teh- 


‘sil of Rohtak district in Punjab had by 
-custom a power to transfer it. for consi- 


deration and such a transfer was not liable 


object. 
to an alienation of ancestral or non-an- 


„i 


y 


to be set : aside at the instance of ¥ 


his' son .or. other -reversionary heir unless 

the sale was for immoral purposes, The 

custom relating to gifts ‘to strangers 18 

described ‘in question No. 102 and answer 

thereto in the Customary Law of the 
fo P 
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Rohtak District. compiled by E. Joseph in 
1910. The question and answer read as 
under: ` 


Question: Given the rules regarding 
the power of a proprietor to make gifts of 
his property, movable or immovable, 
ancestral or ‘acquired, to persons who are 
not related to him, or in charity. Is the 
consent of the sons, if such there be, or 
of the near relatives, necessary? If of the 
near relatives, who are considered such? 
How does (1) the absence of sons, (2) the 
circumstances that the property is divid- 
ed, affect the power of the proprietor to 


- make such gifts? 


Answer. Pathans of Jhajjar outside 
Guriani zail and Shekhs reply that a man 
can give any or all of his property, joint 
or divided, by will or in charity, to any 
person without let or hindrance by his 
heirs. 


All other tribes throughout say there 
is no restriction in the gifts of movable 


_ property; as to immovable, self-acquired 


or ancestral, he can but give bahli(?) of 
25 biswas in charity without the consent 
of his heirs—this may be either of joint 
or of divided property.” 

Curiously enough, there is no mention 
either in the question or in the answer 
thereto whether the gift in lieu of ser- 
vices was valid or not. Nor is the gift in 
lieu of services covered by any other 
question or answer contained in this com- 
pilation. That being so we have to fall 
back upon the general custom prevailing 
in the State on this point. In Rattigan’s 
Digest of Customary Law, 14th . Edition 
paragraph 59, Exception 3, it has been 
mentioned that ancestral immovable pro- 
perty is ordinarily inalienable, but this 
principle is subject to the following ex- 
ception: — 

“Alienations in favour of relations be- 
tween whom and the alienor there is 
Some special tie, as by their having been 
brought up by him or by their being as- 
sociated with him or by their assisting 
him in cultivation or rendering him ser- 
vices in the management of the land when 
he was himself incapable of doing so, are 
very generally recognised by custom.” 
It is thus obvious that a gift can be made 
in favour of a close relation in lieu of 
services, 


. 9 I may now come to the question of 
Will. The principle of customary law on 
this point is summed up in question No. 
93A and answer thereto in the Customary 
Law compiled by F. Joseph which read - 
as follows:  ' e 
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' “Jats, Ahirs, Hindu Rajputs of Jhajjar, 
Brahmins, and Pathans: of Guriani zail, 
have no custom of making wills and say 
that, if any one made one it would be 
inoperative. ‘Pathans of Gohana and 
Hindu and -Muhammadan Rajputs of Go- 
hana and Rohtak say that a Will must be 
in writing and is complied with, but must 
not iransgress the recognised rules of in- 
heritance of ancestral property. Pathans 
of Jhajjar outside Guriani zail and Shekhs 
of Jhajjar say- that a- man can make a 
Will orally or in writing, dealing with 


‘one-third of his property, movable » or 


immovable, ancestral or acquired; but 
not with more. No instances are produc- 
ed by Pathans or Rajputs of Will except 
one by Mussammat Dhanna, Rajputni 
of Gohana, in favour of Allahdad, son of 
Faujdar Khan, and this was never operat- 


ed on.” 


Prima facie the opinion expressed is 
against the power of a proprietor on an- 
cestral property to make a Will, but here 
again there is no mention either in the 
question or in the answer whether a Will 
could be made in lieu of services or not. 
If a Will as a mode of alienation can be 
equated with a gift then it would be rea- 
sonable to assume that a Will could be 
made in lieu of services, on the basis of 
the third exception to paragraph 59 of 
the Rattigan’s Digest extracted above. In 
Mst. Mali’s case (1970 UJ (SC) 395) 
(supra), the Supreme Court ees as 
under:— 

“Coming to the second point, it seems 
to us that the Hindu Succession Act has 
not made any change as far as the right 
of a female to challenge an- alienation 
made by the last male holder of ances- 
tral land is concerned. It is true that 
under Section 8 of the Hindu Succession 
Act a daughter is an heir if a male Hindu 
dies intestate. But Section 20 of the Act 
‘provides that “any Hindu may dispose of 
by Will or other testamentary disposition 
any property, which is capable of being 
so disposed of by him in accordance with 
the provisions of the Indian Succession 
Act, 1925 (39 of 1925) or any other law 
for the time being in force and applicable 
to Hindus”. The Punjab Customary Law 
is a law for the time being in force with- 
in the meaning of Section 30 and was 


“applicable to the testator Chandgi Ram. 


Under the Punjab Customary Law ap- 
plicable to jats in Rohtak District 
Chandgi Ram .could alienate his property 
except for immoral purposes. In. Abdul 
Rafi Khan v. Lakshmi Chand, ILR. 16 
Lah 505: (AIR 1934 Lah 998), it was beld 


o 
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by a Division Bench of the Lahore High 
Court that “by custom an alienation of 
ancestral property by a male proprietor 
of the Gohana Tehsil of the Rohtak Dis- 
trict cannot be challenged unless it is 
made for immoral purposes”. Rattigan 
states in para 56b that ‘customary law re- 
cogniseson (no?) distinction between the 
power of making verbal or written trans- 
fers of property inter vivos, nor where 
an unrestricted power of transfer is re- 
cognised to exist, between a transfer inter 
vivos and one to take effect upon the 
death of the transferor. The form of ali- 
enation is treated as immaterial.” 

10. As noticed earlier, the power of 
a sonless proprietor in Rohtak Tehsil to 
alienate his ancestral property for con- 
sideration is recognised even when there 
is no necessity for sale, provided, of 
course, the alienation is not for an im- 
moral purpose. The consideration for an 
alienation may either be made in cash or 
in kind, ie. in the form of services and 
if there is no distinction between a trans- 
fer inter vivos and a transfer which takes 
effect after the death of the transferor, 
as laid down by the Supreme Court, it 
would be reasonable to infer that testa- 
mentary disposition of ancestral land in 
favour of a close relation in lieu of ser- 
vices is recognised under the customary 
law. At the cost of repetition, I would 
like to mention that question No. 93A and 
the answer thereto do not expressly 
cover the case of a testamentary disposi- 
tion of ancestral property in lieu of ser- 
vices. 

11. Recently, A. S. Bains, J., had an 
occasion to consider a similar question in 
R. S. A. No. 466 of 1972, Smt. Chhota v. 
Daryao Singh decided on May 1, 1978. In 
that case, the right of a Brahmin to dis- 
_ pose of his property by Will was upheld. 


I am in respectful agreement with this _ 


view. 

12. In an earlier case; Bhajna v. 
Mihan ete., 1972 Cur LJ 206 (208) A. D. 
Koshal, J. (as his Lordship then was), laid 
down that a land-owner could not ali- 
enate his ancestral land by making a 
Will to the exclusion of his sons. Even 
then the learned Judge observed as 
under: — 

“That the case of a sonless proprietor 
in the matter of alienation of a part of 
his ancestral holding in favour of a near 
relation who had tendered him services 
stands on a footing entirely different 
from that of a proprietor having sons, 
admits of no doubt. In this connection, re- 
ference may usefully be made to Buta 


Madan Lal v. Vidya Wati 


A.I. R. 


Singh & Nihal Singh v. Uttam Singh, 
1891 Punj Re 115.” a 

13. As noticed earlier, Dhari Ram 
propositus, whose will is being questioned 
in this case, was alse sonless. Thus, in 
a way the view taken by A. D. Koshal, J., 
also supports the view taken by me. 

14, I would, therefore, answer the 
question in the affirmative and as a con- 
sequence thereof allow the appeal and 
set aside the judgments and decrees of 
both the Courts below and dismiss the 
suit. The parties, however, are left to 
bear their own costs. 

S. S. SANDHAWALIA, C. J.: I agree. 

GOKAL CHAND MITTAL, J.:— I also 
agree. 

Appeal allowed. 
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PREM CHAND JAIN AND 
J. M. TANDON, JJ. 


Madan Lal, Petitioner v. Smt. Vidya 
Wati arid others, Respondents. 

Civil Revn. No. 1873 of 1977, D/- 23-9- 
1980. | 


East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 18 — Eviction under — 
Subletting — Tenant of land making con- 
struction thereon and letting it out — 
Subletting arises. AIR 1976 Punj.& Har 
27, Overruled. 


The position of a tenant of a rented 
land will not change with the construc- 
tion made by him on the land. When a 
building constructed on the land is let 
out, it cannot be said subletting of that 
land is not involved. That building can- 
not conceivably be let out without sub- 


letting the land thereunder. AIR 1976 
Punj & Har 27, Overruled. (Para 6) 
Cases Referred: Chronological | Paras 


LR 110 
3, 4, 6 


H. L. Sibar, Sr. Advocate (D. V. Seb- 
gal and P. S. Rana with him), for Peti- 
tioner; H. L. Sarin, Sr. Advocate (M. L. 
Sarin and R. L. Sarin with him), for Re- 
spondents. 

J. M. TANDON, J.:— Vidya Wati re- 
spondent filed an application under Sec- 
tion 13 of the East Punjab Urban Rent 
Restriction Act for the eviction of Madan 
Lal petitioner from the vacant site 
15’x 26’ (part of bungalow. No. 519 
Majitha Road, Amritsar) on the grounds 
of subletting and bona fide requirement 
for own use and occupation. The Rent 
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AIR 1976 Punj & Har 27: 78 Pun 


we 
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Controller found both the grounds not 
proved and dismissed her petition. On 
appeal filed by the respondent, the Ap- 
pellate Authority held that the respon- 
dent had proved that she required the 
Jand in dispute for her personal use and 
occupation and further the petitioner had 
sublet the demised premises without the 
written permission of the landlady. He 
consequently accepted the appeal and 
ordered the ejectment of Madan Lal peti- 
tioner, who feeling aggrieved filed Civil 
Revision No. 1873 of 1977 in this Court. 
The learned single Judge vide order 
dated February 22, 1980. has found the 
finding of the Appellate Authority on the 
point of bona fide reouirement for the 
respondent in her favour unsustainable 
and has consequently revérsed it. 


2. On the point relating to the ground 
of subletting, the Rent Controller found: 


“Even if for the sake of arguments, the 
argument of the learned counsel for the 
applicant that it is a case of exclusive 
use of one of the Khokhas by Rattan Lal 
to the exclusion of Madan Lal is believed 
to be tenable the mere use of Khokha by 
Rattan Lal would not tantamount to the 
suble:ting of the demised premises. As al- 
ready stated the demised premises in 
this case is the vacant land and not any 
of the Khokhas constructed thereon. It 
is the admitted case of the parties that 
the Khokhas were built on the site in 
dispute by Madan Lal respondent and 
these Khokhas do not form part of the 
tenancy.” 


3. The Appellate Authority held 
that there was no evidence to prove that 
Rattan Lal was using the shop as a 
brother of Madan Lal and in these cir- 
cumstances the ground of subletting was 
established. In Civil Revision No. 1873 of 
1977 before the learned single Judge the 
learned counsel for the petitioner cited 
Banarsi Dass v. Fagir Chand, (1976) 78 
Pun LR 110: (AIR 1976 Punj & Har 27), 
which had also been relied upon by the- 
Rent Controller and wherein it had been 
observed (at p. 29 of AIR):— 

“What is prohibited to be sublet with- 
out the written consent of the landlord 
is the premises which have been let out 


to the tenant. What had been let out to` 


the tenant was the open plot of land on 
a part of which some shops were con- 


structed.: What the petitioner has let out 


to the other respondents are the shops 
constructed by him and not the plot of 
land’ which he had taken on rent origi- 
nally from Kishore Chand and subse- 
quently from Parkash Chand,” 
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4. It was urged before the learned 
Single Judge that in view of the observa- 
tions made in Banarsj Dass’s case (AIR 
1976 Punj & Har 27) (supra), the Appel- 
late Authority wrongly reversed the 
finding of the Rent Controller on the 
ground of subletting. The learned single 
Judge has observed as under:— - 


“After hearing the learned counsel for 
the parties. I am of the opinion that in 
view of this judgment, the finding of 
subletting given by the Appellate - Auth- 
ority, cannot be maintained, unless I take 
a different view in this respect. Even if 
it is held that Rattan Lal is in exclusive 
possession of a Khokha raised on the pre- 
mises in dispute, it may not amount to 
subletting according to the observation 
of the learned Judge referred to above. 
Sitting singly, I think it proper that the 
case be referred to a Division Bench on 
this point only, to decide the correctness 
of the observation made by Narula C. J. 
(as he then was), in Banarsi Dass’s case” 
(supra).”’ 

5. It is under these circumstances that 
this case has come up before us. 


6. The learned counsel for the peti- 
tioner has argued that in view of the fact 
that the respondent had let out the land 
to the petitioner and a Khokha thereon 
had been constructed by the petitioner 
who had allegedly let out to Rattan Lal, 
no subletting of the rented land is in- 
volved. The subletting of the Khokha by 
the petitioner, in favour of Rattan Lal 
cannot, therefore, be taken as a good 
ground for ejectment of the former on 
the ground of subletting of the rented 
land and the observations made by 
Narula C. J. in Banarsi Dass’s case (AIR 
1976 Punj & Har 27) (supra) are correct. 
We are unable to agree with this conten- 
tion. 
The position of the tenant of a rented 
land would not undergo any change with 
the construction that may be made by 
him thereon. In the event of the building 
constructed on the rented land being 
let out, it cannot be said that the sub- 
letting of the land therein is not involved. 


‘The building constructed on the rented 


land cannot conceivably be let out with- 
out subletting the land thereunder. In 
this situation, -with respect, we are 
unabie to subscribe to the observations 
made by Narula C. J. in Banarsi Dass’s 
case (supra) which have been reproduc- 
ed above. We, therefore, hold that the 
observations made in Banarsi Dass’s case 
(supra) do not lay down a good law. 


t 
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7. The file of this case be laid before 


‘the learned single Judge for disposal of 


Civil Revision No. 1873 of 1977. — 
P. C. JAIN, J.:— I agree, 


Order rai 
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Desa, Appellant v. Sadhu ‘Ram and 
others, Respondents. 

Second Appeal No, 1947 of 1969, D/- 
15-7-1981.* 

Punjab Limitation (Custom) Act (1 of 
- 1920), Sch., Art. 4 — Limitation — Ali- 
enation of land by father — Declaration 
that alienation does not affect son’s rever- 


` gionary rights granted by appellate Court 


— Death of father — Declaration con- 


firmed by High Court after 9 years —. 


Subsequent suit for possession by son — 
Held suit was barred — Limitation runs 
“from death of father which was subse- 
quent to decree of appellate Court and 
not from decree of High Court. AIR 1935 
Lah 662 (Pt B), Dissented from; AIR 1927 


PC 25, Disting., AIR 1958 SC 86; AIR 
191g PC 151, Foll (Para 7) 
Cases Referred : Chronological Paras 
AIR 1958 SC 86 5, 6 
AIR 1935 Lah 662 5 
AIR 1827 PC 25: 25 AU LJ 78 © 5 
AIR 1918 PC 151: 17 All LJ 514 6 


R. N. Aggarwal. fcr Appellant; P. 8. 
Jain with G. C. Garg, for Respondents 

JUDGMENT:— The sole point involv- 
ed in this second appeal against the judg- 


. ment and decree of the learned Addi- 


tional District Judge, Karnal, dated June 
13, 1969 is as to whether the suit filed by 
the appellant was within limitation or 
not, 

2, Ballu father of the appellant gave 
in exchange 182 bighas 1 biswa of land to 
respondents Nos. 1 to 3 vide registered 
deed dated: Jan. 7, 1953. The appellant 
filed a suit for declaration under the cus- 
tom that the exchange would be ineffec- 
tive against his reversionary rights, the 
land being ancestral in the hands of his 
father, which was dismissed by the trial 
Court. But on appeal the learned Addi- 
` tional District Judge, Karnal, vide judg- 
ment dated Dec: 21,: 1957 partly allowed 
the appeal and gave a declaration respect- 
ing 67 bighas, 13 biswas of land. which 


*Against judgment and decree of S. R. 
Seth, 2nd Addl. Dist. J., -Karnal, D/- 
13-6-1969. 
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Desa v. Sadhu Ram 


Division Bench decision of the 
High Court in Narsing Bakhsh v. Bihari’ 


i 


ALR. 


was found to be ancestral. The decree of 


the first Appellate Court was confirmed 
by this Court. vide judgment dated Sep- 
tember 5, 1966. 

3. The présent suit was filed on Janu- 
ary 2, 1967 for possession of 34/91 share 
of the land mentioned. in the plaint with 
the allegation that Ballu died ‘in the year 


1964 leaving behind the plaintiff as his 
sole heir and that the cause of action had. 


arisen on Sept. 5, 1966 when.the decree 
was confirmed by this Court. 


4. The suit was opposed mainly on the 
grounds of limitation and that the plain- 
tiff was entitled only to one-eighth share 
in the estate of his father. On both the 
issues the finding was recorded in favour 
of the respondents and the suit dismiss- 
ed. Having failed in the first appeal also 
the plaintiff has come up in this second 
appeal 

5, It is not disputed that this suit for 
the purposes of limitation would be gov- 
erned by Art. 4 (b) of the Schedule to 
the Punjab Limitation (Custom) Act, 1920 
which provides a limitation of three years 
from the date on which the right to sue 
accrues or the date on which a declara- 
tory decree is obtained, whichever is 
later. The two courts below have record- 


ed a concurrent finding that Ballu died on 


Dec. 15, 1963 and this finding is not chal- 
lenged before me. It was, however, argued 
by the learned counsel for the appellant 
that the limitation inthe present case 
would start from the date of the declara- 
tory decree and the declaratory decree in 
the present case would be the decree 
passed by this Court on Sept. 5, 1966 be- 
cause the decrée passed by the first Ap- 
pellate Court merged in that decree: and 
has no independent existence. Reliance 
for this proposition was placed on a 
Lahore 


Lal, AIR 1935 Lah 662. The observations 
made in this decision are in the nature 


of. obiter dicta because the alienation in, - 


dispute had been made by a widow to 
challenge, which it was not necessary to 
prove, that the land in her hands was 
aricestral qua the reversioners. It was, 
therefore, observed by the learned J udges 
that the provisions of the said Act were 
not applicable but in the alternative it 


was also held that the period. of limita- . 


tion commences not from the date when 
the declaratory décree was obtained from 
the court of first instance but from the 
date when the decree was finally confirm- 
ed by the last appellate Court. Support 
was sought for this view from the Privy 


ai 
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Council decision in Fitzholmes v. Bank 
of Upper India Ltd., AIR 1927 PC 25. 
With due respect to the learned Judges 
I am unable to subscribe to this view. 
The decision of the. Privy Council in 


Narsing Bakhsh’s case. (supra) related to: 


the making of an application for passing 
a final decree and it-is well established 
that for making such an application, the 
limitation starts from the preliminary de- 
cree as confirmed by the final court. The 
analogy of this case could not be applied 
to the case like the present one as shail 


be evident from the following observa- . 


sions made by the Supreme Court in 
State of U. P. v. Mohammad. Noob ae 
1958 SC 86 (at p. 95):— 


“While it is true that a decree of a 
court of first instance may be said to 
merge in the decree passed on appeal 
therefrom or even in the order passed in 
revision, it does so only for certain pur- 
poses, namely for the purposes of com- 
puting the period of limitation for execu- 
ticn of the decree; or for computing the 
period of limitation for an application 
for final decree in a mortgage suit. But 
whatever be the theory under other sys- 
tems of law, under the Indian Law and 
procedure an original decree is not sus- 
pended by the presentation of an appeal 


nor is its operation ` ‘interrupted where | 
‘the decree on appeal is merely. one of 


dismissal, There is nothing in the Indian 
Law to warrant the suggestion that the 
decree or order of the Court or. tribunal 
of the ‘first instance becomes final only 
on. the termination of all proceedings by 


way of appeal or revision. The filing of 


the appeal or revision may put the de- 
cree or order in jeopardy but until it is 
reversed or modified it remains -effective, 

In this view of the matter the original 
order cf dismissal of a servant passed ‘in 
a departmental inquiry > is not suspended 
by the presentation of appeal by the dis- 
missed servant nor is its operation inter- 


rupted when the Deputy Inspector Gene- `’ 


ral of Police simply dismissed the appeal 
from that order or the Inspector General 
simply dismissed the application for revi- 


sion. The original order of dismissal, it 


there are no inherent infirmities in it, is 
operative on its own strength and it does 
not gain any greater efficacy from the 
subsequent orders of dismissal: of the 
appeal or the revision except for the spe~ 
cific “purposes hereinbefore mentioned. s 


eon 


6 It is not neceséary to discuss the 


= matter in more details because, it is, .di- 


rectly covered by another decision of ‘the 


Desa v. 





Sadhu. Ram F. &H. 383 


‘Privy Council in Juscum Boid v. Prithi 


Chand Lal; ATR 1918 PC 151 which was 
approved by the .Supreme Court in 
Mohammed Nooh’s case (AIR 1958 SC 86) 
(supra). In the Privy Council case the 
limitation for the suit was to start from 
the date of failure of the consideration. 
The failure of the consideration took 
place because of the decree passed in an 
earlier suit wherein auction was held to 
be void and set aside, The decree of the 
trial Court was confirmed on appeal The 
question which arose was as to whether 
the limitation would start from the de- 
cree of the trial Court or of the Appellate 
Court and it was ruled in the following 
passage that the limitation would start 
from. the date on the iret court:— | 


. ‘But by the decision in the first suit, 
No. 248 of 1904, the sale was reversed 
in its entirety ànd for all purposes irres- 
pective of the decrees in the three later 
suits, so that if the reversal of the sale 
is the - cause of action the only question 
is whether time began to run, as the 
plaint alleges; from the 3rd’ of August 
1906, the date of the appellate decree, or 
as the defendant-respondent contends, 
from the 24th. of. August, 1905, the date 


‘ of the original decree in suit No..248 of 


1904. Both Courts. have held. that the 
failure of consideration was at the date 
of the first Court’s decree. Their Lord- 
ships feel no doubt that as between these 
two decrees this is the correct view, for 
whatever may be the theory under other 
systems of law, under the Indian Law 
and procedure an original-decree is. not - 
suspended by presentation of an appeal 
nor is its operation interrupted where the 
decree on appeal is one of dismissal.” 


7. In wow of the above authoritativ 


. pronouncement; I have no hesitation” in 


agreeing with the’ view of the 
Courts below that the suit was bar- 
red by time as limitation started run- 
ning in this case from the date of th 
death of the alienor, the same being later 
to the date of the decree of the first ap- 
pellate Court and not from the date o 
the decree of the High Court Conse- 
quently this appeal fails and the same is 
hereby dismissed but in view of the in- 
tricate question of law involved, the par- 
ties are left to bear their.. own or 
E noi 


T -Appeal dismissed 


— 
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S. 5. SANDHAWALIA, C. J. AND 
S. P. GOYAL, J. 

Maya Singh, Appellant v. 
Punjab and others, Respondents, 

Letters Patent Appeal No. 784 of 1980, 
D/- 16-7-1981.* 

Punjab Town Improvement Act (4 of 
_ 1922), Cl. 2 of Schedule and Ss. 4, 24, 28, 

36, 40, 41, 42 — Development scheme — 
Declaration and notification of — Decla- 
ration made .beyond specified period 
prohibited — Order of Government sanc- 
tioning development scheme would 
amount to declaration made under Sec. 6 
of Land Acquisition Act and notification 
under S. 4 (1) of the Improvement Act 
if it is sanctioned within specified period 
after notification. (Land Acquisition Act 
(1894), S. 6). 

Development Scheme under S. 24 read 
with S. 28 was framed and notified under 
S. 36 on May 11, 1974. It was sanctioned 
by the Govt. under S. 40 on May 9, 1977 
and the sanction was notified under Sec- 
tion 42 in Punjab Govt. Gazette dated 
May 27, 1977. The Scheme was challeng- 
ed on the ground that the sanction of the 
Scheme having been notified under S. 42, 
more than 3 years after the notification 
no land could be acquired to execute the 
scheme, 


Held that the order sanctioning the 
scheme passed by the Govt. on May 7, 
1977 was equivalent to declaration under 
S. 6 of the Land Acquisition Act and it 
would be deemed to be within specified 
period. From the perusal of the Clause 2 
of Schedule it was clear that publication 
of notice of any improvement scheme 
under S. 36 and publication of notifica- 
tion under S. 42 had respectively the 
effect of a notification under sub-sec. (1) 
of S. 4 and declaration under S. 6 of the 
Land Acquisition Act The order of the 
Govt. in -the instant case, dated May 9, 
1977 sanctioning the Scheme under S. 41 
was within three years of the notification 
published under S. 36 though the notifi- 
cation published under S. 42 of May .27, 
4977 was beyond the said period. AIR 
1976 SC 417, Foll. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1976 SC 417 ` 3, 4 

. Kuldip Singh, for Appellant; M. J. S. 
Sethi, Addl Advocate General, Punjab 


*Against judgment of R. N. Mittal, J. re- 
ported in 1981 Rev LR 12. 
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State of 





Maya Singh v. State 


. the Act in 


A. 1. R. 


with H. S. Kathuria and H. S. Mattewal, 
for Respondent No. 2. 

S. P. GOYAL, J.:— This judgment will 
dispose of two appeals— Letters Patent 
Appeals Nos. 784 and 969 of 1980 as they 
involve common questions of law and are 
directed against the common judgment 
of the learned single Judge. 

2. The Amritsar Improvement Trust, 
Amritsar (hereinafter called the Trust) 
framed a development scheme under Sec- 
tion 24 read with S. 28 of the Punjab 
Town Improvement Act, 1922 (herein- 
after referred to as the Act) known as 
Truck Stand Scheme which was notified 
under S. 36 of the Act on May 11, 1974 
It was sanctioned by the Government 
under S. 40 of the Act on May 9, 1977 and 
the sanction was notified under S. 42 of 
the Punjab Government 
Gazette dated May 27, 1977. The scheme 
was challenged under the provisions of 
Art. 226 of the Constitution of India on 
two grounds, namely, that no provision 
for re-housing the petitioners had been 
made and that the sanction of the Scheme 
having been notified under S. 42 of the 
Act, more than 3 years after the notifi- 
cation under 8S. 36, no land could be ac- 
quired to execute the scheme. Both these 
grounds were negatived by the learned 
single Judge vide judgment dated Sep- 
tember 30, 1980 and the petition dismiss- 
ed. Dissatisfied therewith the petitioners 
have come up in these appeals. 


3. The development scheme framéd 
under the Act necessarily has to provide 
for acquisition of the land as envisaged 
under S. 28 of the Act. The land is acquir~ 
ed under the provisions of the Land Ac- 
quisition Act, 1894 as amended by the 
Punjab Town Improvement Act. The 
various amendments brought about in - 
Land Acquisition Act are contained im the 
Schedule to the Improvement Act, Cl. 2 
of which reads as under:— 

“2 (1). The first publication of a notice 
of any improvement scheme under Sec- 
tion 36 of this Act shall be substituted 
for and have the same effect as publica- 
tion in the (Official Gazette) and in the 
locality of a notification under: sub-sec- 
tion (1) of Section 4 of the said Act, ex- 
cept where a declaration under Section 
4 or Section 6 of the said Act has previx 
ously been made and is still in force. 

(2) Subject to the provisions of clauses \ 
10 and 11 of this Schedule, the issue of 
a notice under sub-section (1) of Section 
32 in the case of land acquired under that 
sub-section, and in any other case the 
publication of a notification under Secs 


a 
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tion 42 shall be substituted for and have 
the same effect as a declaration by the 


_(State) Government under Section 6 of 


the said Act, unless a declaration under 
the last mentioned section has previously 
been made and is still in force. 

From the perusal cf the said clause it is 
clear that publication of notice of any 
improvement scheme under Section 36 
and the publication of notification under 
Section 42 of the Act have respectively 
the effect of a notification under sub- 
section (1) of S. 4 and declaration under 
S. 6 of the Land Acquisition Act. It is not 
disputed that the order of the Govern- 
ment dated May 9, 1977 sanctioning the 
scheme under S. 41 of the Act was with- 
in three years of the notification publish- 
ed under S. 36 but the notification pub- 


lished under S. 42 of May 27, 1977 was. 


beyond the said period. The learned 
single Judge took the view that the order 
sanctioning the scheme passed by the 
Government on May 7, 1977 was equi- 
valent to a declaration under S. 6 of the 
Land Acquisition Act and reliance for this 
view was placed on a Supreme Court 
decision in Khadim Hussain v. State of 
U. P., AIR 1976 SC 417. 


4, The case before the Supreme Court 
was under the U. P. Act of 1966. Prior 
to that Act was in force the U. P. Town 
Improvement Act, 1919 whose Ss, 36 and 
42 were pari materia with the same sec- 
tions of the Punjab Act; whereas of 1966 
Act Ss. 31 and 32 are equivalent to Ss. 41 
and 42 of the Punjab Act. Clause 2 of the 
Schedule in the U. P. Act was in the 
identica] terms as the cne in the Schedule 
of the Punjab Act. The notification under 
S. 32 (1) of the U. P. Act of 1966 was 
published on May 3, 1969 while under 
S. 36 of the prior Act on March 13, 1965. 
It was not brought to the notice of the 
Court as to when the order under S. 31 
was passed by the Government and the 
Court presumed that it must have been 
passed within three years, The order 
passed under S. 31 was taken to be a 
declaration under 8. 6 of the Land Ac- 
quisition Act and the plea of the land- 
owners that the notification under Sec- 
tion 32 (1) of the 1966 Act having been 
published beyond three years no declara- 
tion under S. 6 of the Land Acquisition 
Act could be made on that date, was 
negatived. The present case is, therefore, 
squarely covered by this decision of the 
Supreme Court. However, Mr. Kuldip 
Singh, learned counsel for the appellant 
urged that according to cl. 2 it is not 
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the order sanctioning the scheme which 
is equated to declaration under S. 6 and 
instead it is the notification of the sanc- 
tion which is so equated, He further argu- 
ed that the attention of their Lordships 
of the Supreme Court in Khadim Hus- 
Sain’s ease (AIR 1976 SC 417) (supra) was 
not drawn to this aspect and the case was 
decided on the assumption that the order 
sanctioning the scheme amounted to a 
declaration under S. 6 of the Land Ac- 
quisition Act. There is some substances in 
the contention of the learned counsel be- 
cause according to cl. 2 of the Schedule 
reproduced above it is the publication of 
the notification under S. 42 which has 
the effect of a declaration under S. 8 of 
the Land Acquisition Act and not the 
order sanctioning the scheme under Sec- 
tion 41 of the Act. But for this reason 
we are not competent to take a different 
view of the law as laid down by the Sup- 
reme Court. The said clause has, in fact, 
been reproduced in the judgment in 
paragraph 19. It cannot, therefore, be 
said that their Lordships of the Supreme 
Court were not conscious of the provi- 
sions of the said clause. On the contrary 
in spite of its provisions, the order sanc- 
tioning the scheme under S. 31 of the 
U. P. Act was taken to be ‘a declaration 
for the purpose of S. 6 of the Land Ac- 
quisition Act. As we are bound to follow 
the law declared by the Supreme Court, 
we have no option but to reject the con- 
tention of the learned counsel for the ap- 


pellant, 


5. No other point was urged. Conse- 
quently these appeals fail and the same 
are hereby dismissed but without any ` 
order as to costs. 


S. S. SANDHAWALJA, C. J.:— I agree, 
Appeals dismissed, 





AIR 1981 PUNJAB AND HARYANA 385 
PREM CHAND JAIN AND 
J. M. TANDON, JJ. 

Ram Gopal and others, Petitioners vV. 
The State of Haryana and others, Re- 
spondents, 

Civil Writ Pétn, No, 2594 of 1978, D/- 
12-2-1981, 

(A) Representation of the People Act (43 
of 1950), S. 22 —— Deletion or correction of 
entries in electoral rolls — Provisions are 
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mandatory — Non-compliance of provi- 
sions of S. 22 by Electoral Registration 
Officer inasmuch as a reasonable oppor- 
tunity not given to affected persons when 
their names were ordered to be deleted 
from electoral rolls — Orders of Elec- 
toral Registration Officer deleting their 
names- from electoral rolls are illegal and 
without jurisdiction — Elections to Gram 
Panchayat on basis of such electoral rolls 
are liable to be set aside. (Paras 11, 15, 17) 

(B) Representation of the People Act 
(43 of 1950), S. 22 — Registration of Elec- 
tors Rules (1960), R. 6 — Deletion ‘or 
correction of entries in electoral rolls — 
Provision is mandatory — Election Com- 


"mission issuing directions to Electoral Re- 


gistration Officer, to personally verify the 
spot before ordering deletion of names of 
voters — In view of mandatory provi- 
sions of S. 22 of giving the persons rea- 


` sonable opportunity of being heard, the 


directions issued by Election Commission 
to Electoral Officers are a further safe- 
guard and will be directory in nature and 
not mandatory — Non-compliance of such 
directions will not vitiate-the order of 


deletion. (Para 11) 
Cases Referred: Chronological Parag 
(1960) 62 Pun LR 679 16, 17 


_ R-S. Mittal and N. K. Khosla, for Peti- 
tioners; U. D. Gaur, Advocate General 
(Haryana) and A. Mohunta, for Respon~ 
dents. - a l 


J. M. TANDON, J.:-—— This order will 
dispose of Civil Writ Petitions Nos. 2594, 
2576, 2674 and 2535 of 1978 in which com- 
mon questions of law and fact are involv- 
ed. 


2. The petitioners in all the four writ 
petitions are residents. of Adampur, 
Kohli, Kishangarh Mazra Khara Barwala 
and Mandi Adampur — all in Tahsil 
and district. Hissar respectively. All the 
four villages have been declared Sabha 
area under Section 4 of the Gram Pan- 
chayat Act and 4 Gram’ Panchayat has 
been established in each under Section 5 
of the Gram Panchayat Act. Under 
Rule 2 (f) of the Gram Panchayat Elec- 
tion Rules, 1960, an ‘elector’ means a 
përson who is entered in the electoral 
rolls of the State Legislative Assembly, 
in force for the time being, ‘in’ relation to 
the Sabha area concerned. The petition- 


> ers in-each C.W.P. were entered as voters 


in the electoral rolls for the -Legislative 
Assembly in force for the time being in 
relation to their concerned Sabha area. 
The- Sub-Divisional Officer (Civil), His- 
sar, in exercise of powers as Electoral 
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` Panchayats in the election held -on 
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Registration Officer deleted. the names of 
the petitioners as also of many others 
from the electoral rolls and ‘further made 
additions of many persons as voters. The 
orders regarding deletion and 
were passed on June 2, 1978, and a list 
thereof was issued on June 4, 1978. The 
polling for electing- the Members of the 
Panchayat was fixed for June 10, 1978, 
June 8, 1978, June 6, 1978 ‘and June 6, 
1978, for Sabha areas of Adampur, Kohli, 
Kishangarh Mazra Khara Barwala and 


. Mandi Adampur respectively. The peti- 


tioners having been denied the right to 
exercise the right of franchise and some 
of themi to contest the election have fil- 
ed the four writ petitions alleging that 
the deletion of their names as also of 
many other persons in a. surreptitious 
manner and without affording them a 
reasonable opportunity and the additions 
of the names of many persons as voters 
have vitiated the electoral rolls and the 


election of the Members of the Pancha~ 


yats held on the basis thereof is liable to 
be set aside. i 

3. All the four writ petitions were 
first contested by the official respondents 
and the private respondents who were 
elected as members of the respective 
the 
dates specified abòve. Later: on during 
the pendency of the petitions, the official 
respondents changed their stand conced- 
ing that irregularities had been commit- 
ted in the matter of deletion of names of 


the petitioners and of many others from ` 


the concerned electoral rolls without af- 
fording ‘them a reasonable opportunity, 


4, The persons whose- names were 
allegedly added in the electoral rolls on 
the eve of election conducted- im June, 
1978, have not been impleaded as par- 
ties. The learned counsel for the peti- 
tioners in all the writ petitions, therefore, 
fairly conceded that the petitioners can- 


not claim any relief agains; them in these 


petitions. ; ! 

5. On January 19, 1980, the following 
order was passed with the consent of the 
learned counsel for the parties:— 


=” "One of the points involved in this 
petition is whether the procedure pre-- 


scribed under the Representation of the 


People Act, 1950 (hereinafter referred to | 


as the Act) and the Registration of Elec- 


tors Rules, 1960 (hereinafter referred to. 


as the Rules) was followed or not while 
deleting the names of the petitioners and 
other persons from the electoral rolls 
pertaining to the Gram Sabhas-of villages 


additions ` 


w 


w, 
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Adampur, Adampur Mandi, Kohli and 
Khara Barwala, to which elections were 


- held in the month of June, 1978. 


The stand taken on behalf of the pri- 
vate respondents is that the names were 
deleted on June 2/4, 1978, by the Regis- 
tering Authority by passing a regular 


order, while the stand taken by the peti-, 


tioners as well as the State is that the 
procedure required to be followed was 
not followed by the Registering Auth- 
ority and that the names were deleted in 
an arbitrary manner. 


In order to find out the factual posi- : 


tion, especially when two- contradictory 
written statements have come from the 
State, it has become essential to find out 
if the procedure as required under the 
Act and Rules, was followed or not. The 
learned counsel for the parties are agreed 
that an enquiry be got made through the 
Commissioner, Hissar Division, who after 
examining the records and affording such 
opportunity. of hearing to the petitioners 
and the private respondents, as he deems 


necessary, (should) submit a report whe- ` 


ther the names of the voters, who are peti- 
tioners and other persons were deleted in 
accordance with the rules or not and that 
whatever is the result of the enquiry, 


the writ petition be decided in ore 


-ance therewith. 


In view of what has been stated by the 
learned counsel for the parties, the Com- 
missioner, Hissar Division is directed (sic) 
within a month from the date he received 
intimation from this Court. about this 
order, about the following matter: 


‘Whether the names of the petitioners 
and other persons were deleted from the 


Electoral Rolls by the Registering Auth- . 


ority on June 2/4, 1978, pertaining to vil- 
lages Adampur, Adampur Mandi, Kohli 
and Khara Barwala in accordance with 
law or not? . 


The parties through their learned coun- 
sel have been directed to appear .before 
the Commissioner, Hissar Division, His- 
sar on February 1, 1980. Mr. U. D. Gaur, 
learned. Advocate-General undertakes to 
produce the record on that date. 


The case to come up now before us on 
March 7, 1980.” 

6. The Commissioner, Hissar Division, 
submitted his report dated September 14, 
1980, wherein he found as under:-— - 

When record relating to the 134 peti- 
tioners who filed these writ petitions was 
examined, it was found that the names of 
all excepting 7 persons (Civil Writ Peti- 
tion No. 2535) had been deleted -though 
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they continued to be. bona fide residents 
of these villages. It was not possible to 
examine most of them. Nor was it neces- 
sary. A fair cross sampling became avail- 
able with the examination of P.W. 1 Tulsi 
Ram (Writ No. 2674), P.W. 4 Rulsi Ram 
(Writ No. 2535), P.W. 5 Gopal (Writ No. 
2594) and P.W. 6 Gulab Singh (Writ No. 
2576)— witnesses hailing from different 
villages, If these bona fide residents of 
the villages in question had their names 
removed, it would be reasonable to as- 
sume that if out of 134 petitioners who 
filed these writs 127 had their names re- 
moved many other bona fide residents of 
these villages had their names deleted. 
According to Shri Preet Singh who con- 
ducted an inquiry in 1979 and filed an 
affidavit in the High Court the number of 
names improperly deleted from these 
four villages is as follows: 


(1) Mandi Adampur 511 persons | 
(2) Adampur village 202 persons 
(3) Kohli 262 persons 
(4) Kishangarh Mazra il persons 


Khara Barwala. ; 
It was not physically possible to summox 
all these witnesses and then ascertain 
whether deleting of their names was car: 
ried out in accordance with the law. 


My summing up of the position in 


„regard to the deletion of names of the 


persons in question would be; the action ` 
of ERO did not violate the relevant pro- 
visions of the Statute and the Rules but 


‘was in contravention of the directions cf 


the Election Commission which have t'12 
force of law. He may have technically 
complied with the requirement of the 
Act and Rules but judging from the tota- 
lity of the circumstances it would appear 
that every endeavour was not made by 
him to afford due opportunity to the 
persons before they were deprived oś 
their right of franchise.” 


T. The report of the Commissioner, 
Hissar Division, was found lacking ‘oa 
some points, He was consequently direct- 
ed to submit a report thereon vide order 
pee September 22, 1980, which reads as 
under:-—- 


“A report has come from the Commis- 
sioner, Hissar Division: After going 


through the report, we find that the fol- 


lowing three points need further clarifi- 
cation, as: a firm finding has not ` been 
given 'thereon:— 


(1) Whether the notices in forms 13 


‘and 14 were sent to'all the persons whose 


names. were sought to be deleted or not? 
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(2) Whether the notices were actually 
served on all those persons or not? and 


(3) Whether in response to the notices 
some persons put in appearance or not? 
In addition to the aforesaid three points, 
it may also be found out as to why the 
date for deciding the objections was 
changed from June 3, 1978 to June 2, 1978, 
as a contention has been raised by the 
learned Advocate-General (Haryana) that 
purposely interpolation in the notices was 
made and the original date for deciding 
the objections which were fixed for June 
3, 1978, was changed to June 2, 1978. 


The learned Commissioner would eg- 
pedite the matter and if possible send his 
report within one month of the receipt 
of intimation of this order. The parties 
through their learned counsel have been 
directed to appear before the learned Ad- 
vocate-General (Haryana) that purposely 
interpolation in the notices was made and 
the original date for deciding the objec- 
tions which were fixed for June 3, 1978, 
was changed to June 2, 1978. 


The learned Commissioner would ex- 
pedite the matter and if possible send his 
report within one month of the receipt 
of intimation of this order. The ‘parties 
through their learned counsel have been 
directed to appear before the learned 
Commissioner on October 6, 1980. 

The learned counsel for the parties are 
agreed that they would not lead any evi- 
dence: 

“on the aforesaid points and that the 
report may be sent on the basis of the 
evidence already recorded, The case to 
come up for hearing on November 10, 
1980.” l 

8. The 
sion, then submitted his further report 
dated October 22, 1980, and it reads as 
under:— 


“Answers to the various querries raised 
by the Hon’ble High Court are as 
under:— 


1. Notices in Form 13/14 were sent to 
all the persons whose names were sought 
to be deleted. 

9. These notices were not sent by post 
or messenger to the persons whose names 
were sought to be deleted. The notices 
were not actually served on those per- 
sons. Their service is said to have been 
effected through the patwaris/Chauki- 
dars. i 

3. No person appeared before the Elec- 
toral Registration Officer in response to 
the aforesdid notices. =" 7/7070 ai 


Ram Gopal v. State 


` - The Electoral Registration Officer 
Commissioner, Hissar Divi- © r 


A.L R. 


4. The date for deciding the objections 
as originally entered in the notices read 
June 3, 1978. In most of them it was alter- 
ed to June 2, 1978. Only in respect of 290 
persons (indicated in the statement en- 
closed) the date was not altered. The 
Electoral Registration Officer acknowledg- 
ed the fact that in most of the notices 
issued to those persons the date origi- 
nally fixed for their appearance, June 3, 
1978, had been altered to June 2, 1978. 
About the reason for altering the date, 
his exact words are: 


‘This appears to have been done by the 
Government officials and could have been 
bona fide’, 

He did not elaborate.” 


9. Section 22 of the Representation of 
the People Act, 1950, provide for the cor- 
rection of voters in electoral rolls and if 
reads: 


“22. Correction of entries in electoral- 


rolls. If the Electoral Registration Off- 
cer for a constituency, on application 
made to him or on his own motion, is 
satisfied after such inquiry as he~~-thinks 
fit, that any entry in the electoral roll of 
the constituency— 

(a) is erroneous or 
particular. 

(b) should be transposed to another 
place in the roll on the ground that the 
person concerned has changed his place 
of ordinary residence within the consti- 
tuency, or 


(c) should be deleted on the ground that 


defective in any 


the person concerned is dead or has. 


ceased to be ordinarily resident in the 
constituency or is otherwise not entitled 
to be registered in that roll. 
shall, 
subject to such general or special direc- 
tions, if any, as may be given by the 
the Election Commission in this behalf, 
amend, transpose or delete the entry: 
“Provided that before taking any action 
on any ground under clause (a) or clause 
(b) or any action under clause (c) on the 
ground that the person concerned has 
ceased to be ordinarily resident in the 
constituency or that he is otherwise not 
entitled to be registered in the electoral 
roll of that constituency, the electoral 
registration officer shall give the person 
concerned a reasonable opportunity -of 
being heard in respect of the action pro- 
posed to be taken in relation to him.” 


10. It is not disputed that the Election 
Commission had issued direction in the 
cohtext of Section 22 reproduced 
and the relevant portion thereof reads.— 


à 


above - 
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“Any „application for deletion or cor- 
rection of an entry in the electoral rolls 
under Section 22 or inclusion of a name 
“tunder Section 23 of the Act, is to be dis- 
posed of in the manner laid down in R. 26 
of the Registration of Electors Rules, 
1960, which inter alia provides that the 
electoral registration officer shall be satis- 
fied that the applicant is entitled to be 
registered in the electoral roll. The neces- 
sary condition for such satisfaction is 
that the claim is verified on the spot and 
found to be valid. The Commission, 
_ therefore, directs that any application for 
“ deletion or correction of an entry in the 
electoral roll under Section 22 or inclu- 
sion of a name under Section 23 of the 
Representation of the People Act, 1950, 
should be verified by the Electoral Re- 
¢ gistration Officer on the spot before it is 
disposed of under Rule 26 of the Regis- 
tration of Electors Rules, 1960.” 


11. According to the direction - issued 
by the Election Commission, the Electo- 
ral Registration Officer was required to 
personally verify on the spot before 
ordering the deletion of the names of 
voters from the electoral rolls. 
mitted that the Electoral Registration 
Officer made no personal verification in 
terms of the directions issued by the 
Election Commission under Section 22 of 
the Representation of the People Act, 
1950, are mandatory and non-compliance 
thereof vitiates the order of deletion. The 
learned counsel for the elected members 
has contended that.the directions issued 


-iby the Election Commission are directory” 


and not mandatory with the result that 
non-compliance thereof on the part of the 
Electoral Registration Officer would not 
vitiate his order passed under Section 22 
of the Representation of the People Act. 


We are inclined to agree with the learned - 


i counsel for the elected members. It is 
! specifically provided in the. proviso ` to 
Section 22 that the Electoral Registration 
Officer shall give the person concerned 
a reasonable opportunity of being heard 
in respect of the action proposed to be 
taken in relation to him. In the light of 
this salutary provision which, of course, 
is mandatory, the directions issued by the 
Election Commission are a further safe- 
guard and will thus be directory in na- 

re and not mandatory. We, therefore, 

Id that the non-compliance by the Elec- 
toral Registration Officer of the direc- 
tions issued by the Election Commission 
in the matter of personal verification will 


not vitiate the order of deletion cali 


by him. 


Ram Gopal v. State 


It is ad-. 


‘Electoral Registration - Officer 


~ 


P.& H. 389 


12. The learned counsel for the peti- 
tioners has contended that the petitioners 
as also many others were not afforded 
reasonable opportunity and the orders 
of deletion of their names from the elec- 
toral rolls are liable to be set aside. The 
learned counsel for the elected members 
of the Panchayat has argued that the 
petitioners and many others whose names 
were deleted by the Elettoral Registra- 
tion Officer.on June 2, 1978, were afford- 
ed reasonable opportunity and the fact 
that they did not choose to appear before 
the Electoral Registration Officer on the 
date fixed would not vitiate the order of 
deletion passed against them In our 
opinion, the contention of the learned 
counsel for the petitioners must prevail, 


18. It is not disputed that the objec- 
tions regarding the deletion of names 
from the concerned electoral rolls were 
filed in the last week of May, 1978. It 
was stated during arguments that the first 
objection was filed on or about May 26, 
1978, and the remaining followed till May 
31, 1978. The Electoral Registration Offi- 
cer directed that the notices be issued to- 
the affected persons including the peti- 
tioners for June 3, 1978. The Commis- 
sioner, Hissar Division, has found that in 
most of the notices issued the date ‘was 
altered to June 2, 1978. The date was not 
altered in respect of 29 persons. The 
did not 
order the change of date from June 3, 
1978 to June 2, 1978. Who made the 
change of date and when remains a mys- 
tery, The learned Advocate General ap- 
pearing on behalf of the State as also the 
learned counsel for the petitioners have 
contended that the alteration of date 
from June 3, 1978 to June 2, 1978, was 
made in the notices after June 2, 1978, 
to cover up the discrepancy in the dates 
mentioned in the notices and the order of 
the Electoral Registration Officer. The 
learned counsel for the elected members 
of the Panchayat expressed his inabilily 
to furnish any explanation on this point 
and same is the case with the report of 
the Commissioner, Hissar Division. It is 
thus clear that in spite of the notices hav- 
ing been issued for June 3, 1978, the 
order was passed by the Electoral Regis- 
tration Officer on June 2, 1978. Later 
on having found the discrepancy in the 
dates, an attempt was made to remove it 
by making the interpolation regarding the 
date in the notices, It is interesting that 


the alteration of date was not made in 


the notices issued to 290 affected persons. 
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Tt The Hlectoral Registratiom Officer 
started! receiving objections relating te 
the deletiom of mames from the electoral 
pole on or about Maw 26). 1978 The cir- 
‘fections centinued pouring’ im till May 3i, 
1978. It is supprising thet the motices were 
ordered tœ be isswed for Jare 2, IITR 


'. @ven im respect of the objections receive’ 


edi am Mey 31, 1978. The Conmmmssioner 
ks found that notices: were nether sent 
by post nor by a messenger to the per- 
sons whose mames were sought to be de- 
Teted|. The Fatwari im. his affidavit has 
stated thet he got the motices affixed om 
the: residence of the: persons (as entered! 
im the electoral roi to whom the 
notices were issued] because they were not: 
auailatie as they had ceased to be resi- 
‘dents of the villages and further got their 
sexvices effected bhy pooclammatiom. The 
Commissioner im His mepont ies foind 
diat the persons lad) camtimuedi to: be wonm 
fide residents: of those villages. Im the face 


ať this report. the affidawttt off the Pat-. 


wari cannot be relied! upom, This apert, 
iti is rather iatinipuing thet witht there 
being am order of the Hlectonall Registra- 
fiom Officer that the substituted’ senvixe 
be effectad by pasting af the motives om 
the residence of the persons to. whom the 
notices kadi beem issued andar by puii- 
estion by beat off drum. the Patwami 
thought itt proper to do sœ at Ins awm 
Jevel. The motices were isared for Jone $, 
1978. The substituted services. if 
gible. could! also Be effected] for timt date 
The order was passed by the- Electional 
Repistratiom Offfeer deleting the mames 
of a large. number of persos (S11 im 
Mandi Adampur, 202 im Adampur vil- 
Tage 262 im Kohli and 1l im Kishargart 
Mazra Khaza Berwala)}. indiuding thet at 
the petitioners: from: the electoral rolls om 
dine 2 WN 


15.. The Commissioner, Hissar Dixi- 
sion, im his repont, dated Septeminer 14 
1980;, has epined that the Blectoralh Be 
gistratiom Offices didi follow tim relevant 
. Provisions of the statute anh the Rules 


but he contravened the dimections af the. 


Election. Commissiom whieh have the 
force: off law. It has Beem heldi aawe that 
the directions issued. by the Wlectiom Corr 
mussiom am the point are dinextomy andi mati 
-parandatory: The man-campliamee ` afi the 
directions by the Hicctamall Registuration 
(Officer would, therefare;- nat vwittate: tire 
arders; passed under Sectiom 2 aff te Re 
ipresenhatiom of the People Act. The suky- 
pequent report af tha Cammissionen,, His- 
sar Division, dated October 22, 1980, 
iclearly brings out that the Hlectora? We- 


Ram: Gopal! v. Stafe 


ALR 


gistration Officer dìd not follow the pro 
visions aff Sectiom 22 of the Repr 







tw be defeted from fhe electoral rolls 
Jue 2. 1948. The orders passed by t 
Hiectoral Registratiam Officer on Jume 2, 


and wiihaut jumsdictiom and are, 
fore;, Fable to be quashed, 


IR in Amir Chand v. Dhan Raj, 1960- 
S2 Purr LR 67S, it was held— 

„~ that, EF election held on the basis 
of a maferfally defective or an legal or 
improper electaral roll, cannot under. the J 
Rules, þe set aside by means of an elec- 
tion petition, the High Court _has power 
under Article 236 af the Camstiiwtion to 
determine the validity of the impugned 
election by means af a.petitiom for a 
vat of quo warzante or other suitable 
writ, ender ar dinecttom. Under the Con- 
stitution, the High Court is empowered, 


the letter amd the spirit of the law and 
that there is mo irresponsible, reckless or 
hureausratic indiffemence to the real and 
true abject and pumpose of the duty im- 
posedi hy the statutory prowmiams The 
kigh Court has te be partieullarky vigilant 
when the grievance relates to the legality } 
af the electanral rahs, amd there is ne 
ee A adequate 
remedy available,” 


Fi. The ratio of Ami Chand v. Dhan 
Rap 960-62 Pun EB 679) (supra) ts ap- 
plicable te the facts of the presemt case 

particularly in view of the agreed stand 
of the kemed coumse! for the parties 
and contained im the order dated January 
19 r980, reproduced above, that whatever 
is the result: of the enquiry by the Com- 
misstomer; Fiissar Dfvrsior, the writ peti- 
tions may be decided m accordance there- 
with The elections of the Members of 
the Panchayat im June, 1978, were con- 
ducted im the four villages detatled above 
om the basis of electoral rolls which nade: 
Beem ifegelly mutifated as æ- result of 
the deletior of a Iarge number of names, 
including that of the petitioners by the 
Electoral Registration Offfeer'-om June 2, 
978 The elections held om the basis off 
such electoral rolls in four villages d 


T B in the result; a allt ad 


_ 
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tailed ieee are; therefore, fiable to be 
set aside as well: 


four writ petitions and quash the anders 
of the Electoral Registration Officer dated 
Jure 2, 1978, deletmg the mames of per 
sans, including that of ithe petifinners 
from the electeral nolis reiting tm wil- 


zia Adampur, Kohli, Kisbangarh Mazra, 
Khara Barwala and "Mandi Adampur— ail - 


in ‘Tehsil and District Hissar. Mhe elec- 
tians unter the Gram Panchayat Act 
held in these wilkages in Jime, 19738, are 
also set aside. It shall be open for the 
Kiectoral Registration Officer to deride 
the edjectioms afresh wiih mespect tp 
which his emiers already passed on June 
2, 1078, have been set amie. The Govern- 


ment will boki fresh elections af ithe 


Members of the Panchayats wf these wil- 


aiid No order as te casts.” 


Petitions allowed, 
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S. S. BANDHAWATAHA, C. J. AND 
S. C. MITTAL, J.. 

Bikkar Singh, Appellant v. Smt, Mobin- 
der Kaur, Respondent. 

Letters Patent Appeal No, 146 of 1979, 
Dj- 2-6-198L* _ 

Hindu Marriage Act 425 of 1955), S. 12 
— Marriage procured hy fraud — Soli- 
tary act of sexual. intercorse by spouse 
on whom fraud played — Petition for 
decree of nullity — Not barred. AIR 1979 
Panj & Har 248 (Pi A}, Reversed: 


A single act of sexual intercourse by a. 


spouse who bad been fradulenily tmvecigl- 
ed into a marriage by fraud and imper- 
sonaizam by another spouse, would mat 
amount te total candonation of fraud and 
impersonation se as to bar a petition for 
the annulment of such wädable marriage 
under S. 12. ATR 1979 Punmj & Mar 248 
(Pt A), Reversed; AIR 1975 SC’ 1534, 
Rei. on, AIR 1963 Punj 235, Distinguished, 
(Paras 8, 10, 1%) 

Coandonatien te be effective mas both a 

factual and mental element; Thene is to 


be both a facium of reinstatement and 


a clear intention te forego and remit the 
wrong. Therefore, an effective and otal 

„ean ase only tram a com- 
SCIOLSE, and deliberate raios of the 





"Against judgment of R. N. Mittal, J. re- 
ported in AIR 1979 Punj & Har 248, 
HY/TY/D827/8 VNE - 


Bikkar Singli w Mohinder Kaur 
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marital status fy the <agprieved spume 
wiieh may lead to a airong inferen œf 
a total wiping of a matrimmrial offence. 
There is no inflexible mule that a solitary 
freakish act of sexual intercourse would 
rdise an jirrebuttable presumption of total 
candonation or ‘forgiveness of a gross 
matrimonial offence. “Hence it would ‘be 
hypertechnical construction to lay dawn 
that a marriage otherwise patently void- 
able<and ft for annulment would become 
sanctified ‘beyond challenge and be ren- 
dened irrevocable lby a solitary act of 
sexual intercourse without mare, 


(Paras a, 10) 
Coses Weferred: ‘Ohronciogical ‘Paras 
AIR 1975 SC 1534 y 


ATR 1963 Piumj 235 10 


Y. P. Gandhi, for Appellant; Ujagar 
Singh, for Respondent. 


8. S. SANDHAWALIA, C. J:— Whe- 
ther a single act of semzd] intercourse : “by 


a spouse who had been frauduleniily in- 


veigled inte a marriage iby fraud woud 
amount do total candonstimn, :so as to bar 
A petii forthe anmiment of sudh a 
woideble marriage undar $S. 12 of the 
Hindu Marriage Art is tihe solitary though 


. Significant question which falls for deter- 


mination ‘in fhis appedl wmder Cl, 10 of 
the Letters Patent. . 


& The dactmal matrix ds otherwise 
brief and further calls far matise onky in 
so far as it iis malevar far tthe aforesaid 
issue. The appellmt-husband was mami- 
ed to the mespondent œn June 49, 19772. 
Qn Oct. 22, 1977, the appellant presented 
an application under &. 12 of the Hindu 
Marriage Act (heansmafter called ‘ithe 
Act’), seeking annulment wf the marnage. 


“Thansin ihe aHleped that prior to the mar- 


riage he and his mother were shown ap 
altogether different girl who was both 
iterate and beawtifil and he had conse- 
quently given his consent to a marmage 
with her, Efowever, when the mespondent 


. after’ dhe marital mites was brought te . 


the husband’s hame, his mother discover- 
ed that the girl was a different one from 
Ghat earlier shown to dham. Ancording 
te the petitioner-appellam, the mespen- 
Gent. was illiterate, of ugly ğlogks was 
aged about 40 years and of small stature, 
and bad grey bair. Further she also thai 


. Same artificial teeth and was. anffering 
_ from weneredl diseare in a communicable 
fom and bad eee 


mantain defers am ther eyes. 
ihe husband, tthe mespandemt=wife 


ie, Rebend tis mpanda wite tae 


\ 
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taken away in the morning: by her 
brother. Thereafter the parties never 
lived as husband and wife. 


3. The respondent-wife contested the 
aforesaid application on the ground that 
there was no fraud played upon the peti- 
tioner and sought to allege that she had 
stayed with the appellant-husband for 
nearly 20 days. She alleged that there- 
after the husband started demanding 
Rs. 5,000 and a motor-cycle from her 
parents and when they could not meet 
the demand, she was turned out of the 
house. Later her parents approached the 
appellant-husband but he refused to 
keep her unless the aforementioned de- 
mand was satisfied. i 


4. On the pleadings of the parties, the: 


following issues were framed:— 

(1) Whether the respondent has been 
married by fraud? 
_ (2) Whether the petitioner is entitled 
to a decree as prayed for? 

(3) Relief. 
The trial court came to the categoric 
. finding that a fraud had been played up- 
on the appellant-husband and therefore, 
he was entitled to a decree of nullity of 
marriage which was granted. 


5. The respondent-wife appealed. The 
factual finding of fraud arrived at by the 
court below was not challenged on her 
behalf and the solitary argument raised 
by her counsel before the learned single 
Judge was that the appellant~husband 
having sdmitted that after the fraud he 
had cohabited with the wife, he was 
consequently barred from seeking the 
relief under Section 12 of the Act. This 
contention found favour with the learned 
ingle Judge and accepting the appeal, 
he dismissed the petition of the appellant- 
husband, ~ > 


6. Now to clear the deck for'a closer 
examination of the solitary legal issue 
which arises herein it may first be notic- 
ed that the sole contention on behalf of 
the respondent-wife before the learned 
single Judge was that the appellant even 
after getting some wind of the fraud and 
impersonation practised on him, never- 
theless admitted to having cohabited 
with the wife once for the solitary night 
during which she stayed at his house. It 
calls for pointed notice that both in the 
petition itself and also in the examina- 
tion-in-chief of the appellant-husband, 


the firm stand taken was that on the 


very next day, following the wedding, 
the. brother of- the respondent-wife™ had 
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come and taken her away. Significantly 
this position was not.even sought to be 


assailed by a single specific question by . 


way of cross-examination. The trial court Y~ 


though slightly : ambivalent had itself 
come to a clear finding that the wife had 
lived in the house only for one night and 
the allegations made on her behalf of 


having stayed in her husband’s house for ` 


20 days was not at all established. . The 


learned single Judge himself noticed that — | 


the counsel for the appellant had not 
challenged the finding of the trial court 
that the fraud had been.playéd on the 


husband. Consequent on these virtually . 


accepted facts, the pristine legal issue was 
raised before the learned single Judge— 
whether a solitary act of sexual inter- 
course was tantamount to a total condo- 
nation of the fraud and impersonation by 
which the voidable marriage had been 


brought about. On this issue, the learned ` 
single Judge took a rather stringent view — 


in the following words:— _. 


“jan my view even-.a single act of 
cohabitation after the discovery of fraud 
would be a good ground for dismissal of 
the petition for nullity of marriage. The 
principle underlying it is that of condo- 
Nation,........” 

It is the aforesaid dictum which calls for 
examination in the present case. 


7. Now the principle of a total condo: 
nation of a matrimonial offence and the 
results flowing therefrom are both subtle 
and profound. Though well understood 
it does not admit of an all comprehensive 
definition. Nevertheless, the authoritative 


Divorce’, XI Edition, may be noticed , in= 
structively:— l 

tCondonation is the reinstatement in 
his or her former marital position of a 
spouse who. has committed a matrimonial 
wrong of which all material facts are 
known to the other spouse, with the in- 
tention of forgiving and ' remitting the 
wrong, on condition that the spouse whose 
wrong is so condoned does not thencefor- 
ward (a) commit any further matrimonial 
offence, (b) condonation therefore con- 


Coming nearer home, an- authoritative 
view of the concept of condonation has 
been spelt out by Chandrachud, J. (as 


~ 
oa 


formulation of the concept in ‘Rayden on f 


his Lordship. then was), in the, undermen='p, 


tioned observations in the well-known 
case of Dr. N. G. Dastane v. Mrs. S. Das- 
tane, AIR 1975 SC 1534 (at p. 1545):— 


- Cendonation means forgiveness of 
the matrimonial offence and the .restoras - 
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. tion of offending spouse to the same posi- 


tion as he or she occupied before the of- 


_ fence was committed. To constitute con- 


tion p. esee” 


donation there. must be, therefore, two 
things; forgiveness and restoration: The 
Law and -Practice ‘of Divorce and Matri+ 
monial Causes by D. Tolstoy, Sixth Edi- 
From the aforesaid enunciation, it would 
be plain that condonation to be effective 
has both a factual and mental element, 
There is to be both a factum of reinstate~ 
ment and a clear intention to forego and 
remit the wrong. Therefore, an effective 
and total condonation can arise only from 
a conscious and deliberate ratification of 
the marital: status by the aggrieved 
spouse which may lead to a strong infer- 
ence of a total wiping off a matrimonial 
offence, There is no inflexible rule that a 
solitary freakish act of sexual intercourse 
would raise an irrebuttable presumption 
of total condonation or forgiveness of a 
gross matrimonial offence. 


8. Now apart from larger principle, 
the matter here has necessarily to be con- 
strued in the light of the language of the 
statute. Relevant parts of S. 12 are as 
follows:— , 

"(1) Any marriage solemnised, whe- 
ther before or after the commencement 
of this Act’ shall be voidable and may 
be annulled by a decree of nullity on any 
of the following grounds, namely:— 

(a) and (b) xx XX 

{c) that the consent of the petitioner, 
or where the consent of the guardian in 
marriage of the petitioner is required 
under Section 5, the consent of such 
guardian was obtained. by force or by 
fraud as to the nature of the ceremony 


_ Or as to any material fact or circumstan- 


ce concerning the respondent; or, 

(d) xx- XX 

(2) Notwithstanding anything contained 
in sub-section (1), no petition for annul- 
ling a marriage:— 

(a) ou the ground specified in clause (c) 
of the sub-section (1), shall be entertain- 
ed if— 

(i) the petition is presented more than 
one year after the force had ceased to 
operate or, as the case may be, the fraud 
had been discovered; or 

(ii) the petitioner has, with his ar her 
full consent, lived with the other party 
to the marriage as husband or wife after 
the force had ceased tc operate or, as 
the case may be, the fraud had been dis- 
Covered et Grease ts Se 


-ey 
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Now it is the plain language of the afore- 
Said provisions which calls for a closa 
analysis here. The statute declares that it 
is no marriage in the eye of law where 
one of the parties was induced to enter 
into a matrimonial alliance under coer- 
cion, duress or fraud evidencing lack of 
free consent. Therefore, a marriage pro- 
cured by force or fraud has no sanctity 
and is voidable at the election of the in- 
jured party. This being the substantive 
provision, the legislature, however, bars 
a decree of annulment of marriage as an 
exception if the specific conditions spelt 
out in sub-sec. (2) of S, 12 are satisfied, 
An analysis of this provision relevant to 
cl. (c) of sub-sec. (1) would indicate that 
even after the discovery of fraud two 
other significant conditions have to be 


satisfied; firstly, the most significant one 


is the factum of the two spouses living 
together as husband and wife, secondly, 
that such living together must be with 
the full and free consent of the condon- 
ing spouse. The language used here is 
meaningful, It first pin-points that one 
spouse must live with the other, but that 
For it- 
stance if both of them are merely living 
in the same premises but not as husband 
and wife, the same may not be conclu- 
sive, The statute further required that 
such a living must be a matrimonial liv- 
ing together as husband and wife even 
after a conscious-discovery of the fraud 
and with a full and free consent. The 
import of the language used, therefore, 
is only a pointer to the fact that there 
has to be a conscious and deliberate con- 
donation and a full ratification of the 
matrimonial status which alone would 
amount to a bar against challenging a 
marriage which otherwise is vitiated by 
force or fraud. In other words, both the 
physical and the mental requirements 
must concur to ratify a marriage whicb 
intrinsically is not valid, but is to be 
given ex post facto sanction by subse- 
quent conduct of living together as hus- 
band and wife with free consent. I d 
not think that these stringent conditions 
of the statute would stand satisfied by a 
solitary act of sexual intercourse and the 
present case is a patent example'of the 
inequity which would result from a con- 
trary construction. 


9. A close analysis of the judgment 
under appeal would show that the larger 
principle and the concept of condonation 
of matrimonial offence was not adequate- 
ly canvassed before the learned single 
Judge, In particular pcinted attention was 
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apparently not drawn tc the provisions 
of sub-section (2) (a) (i) and (ii) which 
were the most relevant and material ones 
and called for specific interpretation. 
With the greatest respect to-the learned 
single Judge, wè are inclind to hold. that 
l keeping the specific Tanguage of the sta- 
‘tute in mind as also the larger principle 
of condonation, it would be an overly 
strict and if we may say so, a hypertech— 
` |nical construction to lay down that a mar- 
riage otherwise patently voidable and fit. 
for annulment would become sanctified’ 
beyond challenge and. be rendered irre- 
vocable by a solitary act of gezuar inter- 
course without more, ` 


10. The learned single Judge had af- 
tempted to draw some inspiration: from a 
passing observation in Kunta Devi v, 
Siri Ram Kalu Ram, AIR 1963 Punj 235. 
The point before us did not directly arise 
in the said case. Indeed, the issue therein 
had arisen from a petition for restitution 
of conjugal rights only under S. 9 of the 
Act. . The learned. Judge therein indeed: 
held that no valid marriage had been 
performed between the parties. The ob- 
servation that in the said case the marri- 
age had not been ratified. by voluntary co- 
habitation which might have neutralised 
the effect. of earlier coercive and fraudul- 
ent acts, in our view, does not and the 
case of the respondent-wife. 

_ i. To conclude, we would render the 
-fanswer to the question posed at the out- 
set m the negative and with the greatest 


respect hold that the finding of the learn- ` 


ed single Judge is vot. sustainable. The 
appeal is, therefore, allowed. and the 
~ Judgment under appeal is set. aside: and: 


© that of. the trial court restored, There. 


will be no order as to costs. 
‘8. C. MITAL, J.:— I agree. -a 
Appeal allowed, 
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Daljit Singh ‘and: others, Petitioners: ve 
Gurmukh Dass, Respondent. . 

Civil Revn. No. 1535 of 1980 and Second 

Appeal No. 2116 of 1980, D/- 21-4-1981.* 

Haryana Urban (Control of Rent and 

Eviction) Act (11 of 1973),.S. 2 b) — Ten- 


"Against order of B. L. Singal, Æ CŒ S 
Sub-J. Ist. Class, Ballabgarh, D/- 28-4- 
1980. 
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Daljit Singh v.. Gurmukh Dass 


| A. LR. 
ant — Who is — Heirs of tenant of a. 
shop.. 

Tenancy rights would be heritable in. 
respect of residential premises only and 
that too by such persons: ‘as are mention- 
ed in the Schedule and who were ordi- | 
Narily residing with the tenant at the 
time of his death and not in respect of. 
such premises in which the heirs could 
not ordinarily reside with the tenant. at 
the time of his death. According to the 
definition of ‘tenant’ contained in the 
Act, the tenancy rights in ‘a shop or busi- 
ness premises would not,be heritable 
Case ‘law discussed. (Para 6) 


Cases Referred: Chronological Paras 


(1981) 1 Ren CJ 143 (Punj'& Har) 7 
(1981) R. 5. A. No.. 184 of 1980, D/- 13-3- 
1981 (Punj & Har), Gordhan Dass v...- 
Dina Nath 8 
(1980) 1 Ren CR 187 (Mad) 6 
(1980) Civil Revn. No. 2215 of 1978, D/- 
14-7-1980 (Punj & Har), Smt. Savitri 
Devi v. Nem Chand 8 
AIR 1979 SC 1121 7 
AIR 1979 Delhi 186: (1979) 1 Rent LR. 295 
(FB) 6 
(1979) 81 Pun LR 271 7 
AIR 1978 SC 955 5, 6, T 
AIR 1976 SC 2229 . 6 


R. N. Narula, for Petitioners; P. S. Jain,. 
V. M. Jain and Ó. P. Goyal for Respon- 
dent. 


ORDER:— Whether the heirs of a ten-. 
ant in respect of a shop can be consider- 
ed as tenants: to. claim. protection under 
the Haryana Urban (Control of Rent and 
Eviction) Act, 1973 (hereinafter called 
the Act),, is the main point for decision 
of these two cases, . (Civil Revision No, 
1535 of 1980 and Regular Second Appeal 
No. 2116 of 1980). 


2. The facts. of this civil revision are. 
that Gurmukh Singh was tenant in. res- 
pect of. a shop situate within: the Muni- 
cipal limits of Faridabad Town under 
Gurmukh Dass, Gurmukh Singh tenant 
died on 3rd June, 1978. and since his heirs 
Occupied the shop thereafter Gurmukh | 
Dass filed a civil suit on 6th of June, 1979, 
for ejectment of the heirs of Gurmukh 
Singh tenant: and for recovery' of: arrears 
of rent up to-the date of death of Gur— 
mukh Singh, and thereafter for mesme- 
profits. The plaintiffs case was that 
under the: Act the tenancy in respect of 
& shop was not: heritable and... therefore: 
the positiom of the: defendants: was that. 


_ of a trespasser. In the written statement, 


the stand of the defendants was. that. the 
tenancy was heritable and as such. the 
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civil suit is not competent in view of the 


Act. On the contest of the parties, a pre~ 
liminary issue was framed as to whether 


© the civil Court has jurisdiction to try the 


suit, The trial Court by order dated 28th’ 
of April, 1980, came to ‘the conclusion that 
the tenancy in respect of a shop ‘was not 
heritable under the Act and, therefore, 
the defendants could not be treated as 
tenants and as such the suit was compe- 
tent. Against the aforesaid order, the 
defendants have come up in revision to 
this Court, 

3. The facts of R. 5. A. No. 2116 of 
1980 are that Chuni Lal was a tenant in 
respect of a shop situate within the Muni- 
cipal limits of Jhajjar under Ashwani 
Kumar Kashyap, Chuni Lal died on 4th 
of June, 1978, and after his death, . his 
son Om Parkash occupied the shop on 5th 
of February, 1979. Ashwani Kumar 
Kashyap filed a suit for possession of the 
shop against Om Parkash alleging that 
under the Act the tenancy was not herit- 
able and as such the possession of Om 


‘Parkash was unauthorised. The plea of 


the defendant was that the tenancy was 
heritable and as such ‘he ‘was the tenant 
and, therefore, the civil suit was not com- 
petent. The trial Court, by judgment and 
decree dated 30th January, 1980, came to 
the conclusion that the tenancy in res- 
pect of shop is not heritable and decreed 
the suit for possession. On defendant’s 
appeal, the learned District Judge agreed 
with the trial Court and dismissed the 
appeal on 8th of May, 1980. The defen- 
dant has come to this aus in second 
appeal, 


4, In order to appreciate the point, it 
would be useful to notice the provisions 
of the Act. The Act was published in the 
Haryana Government Gazette 
ordinary) dated 27th April, 1973, and by 
the enforcement of the Act, the East Pun- 
jab Urban Rent Restriction Act, 1949, was 
repealed so far as the State of Haryana is 
concerned. The definition of ‘tenant’ con- 
tained in Section 2 (b) of the Act is as 


follows: — 


"g? (h) ‘tenant’ means any person by 
whom or on whose account rent is pay- 
able for a building or rented land and 
includes a tenant continuing in possession 
after the termination of his tenancy and 
in the event of such person’s death, such 
of his heirs as are mentioned in the Sche~ 
dule: appended to this Act and who were 
ordinarily residing with him at the time 
of his death, but does not include a per- 
son placed in occupation of a building or 
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rented land by its tenant, except with 
the written consent of the landlord, or 
person to whom the collection of rent or 
fees in a public market, cart-stand or 
sSlaughter-house or of rents for shops 


‘has been, framed out, or leased by a Mun- 


‘cipal, town or notified area committees.” 
Out of the aforesaid definition, the cru- 
cial words which will fall fer determina- 
tion are: 


Siena and in: the event of such per- 
son’s death, such of his heirs as are men- 
tioned in the Schedule appended to this 
Act and were ordinarily residing with 
him at the time of his death......... 
According to the tenant’s heirs, the nes 
said words ‘should be interpreted to mean 
that all persons who were residing with 
the tenant at the time of his death, whe- 
ther in the tenanted. premises or not, 
would inherit. the tenancy rights of the 
deceased in respect of premises which 
were on lease with the deceased, which 
‘would include the residential house as 
also commercial buildings including shop. 
On the other hand, the interpretation 
placed by the owners of the property is 
that the tenancy rights would be herit- 
able in respect of residential premises 
oniy and that is to such persons as’ are 
mentioned in the Schedule and who were 
ordinarily residing with the tenant at the 
time of his death and not in respect of 
such premises, in which the heirs could 
not ordinarily reside with the tenant at 
the: time of his -death, 


5. No doubt, a question of law as to 
the proper interpretation of the aforesaid 
provisions does arise for consideration in 
‘these cases but I find that the matter al- 


‘ready stands answered by the Supreme 


Court in Ganpat Ladha ~v. Sashikant 
Vishnu Shinde, AIR 1978 SC 955, in fa- 
vour of the owners of the property and 
against the heirs of the tenants. The Sup- 
reme Court was concerned with the inter- 
pretation of the definition of ‘tenant’ con- 
tained in Section 5 (11) (c) of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act, 1947, which included 
“any member of the tenants family re- 
siding with him at the time of his death 
Pesta ” There also the definition of 
‘tenant? came up for consideration to find 
out if the heirs of a tenant of shop could 
succeed to the tenancy and it was con- 
cluded as follows (at p. 958):— _ 


“It is difficult to see how in ‘case of 
‘business premises, the need for showing 
Yesidence with the original tenant at the 
time of his death would be relevant, It 
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is obvious from the language of Section 5 
(11) (c) that the intention of the legisla- 
ture in giving protection to a member of 
the family of the tenant residing with 
him at the time of his death was to secure 


that on the death of the tenant, the mem- ' 


ber of his family residing with him at the 
time of his death is not thrown out and 
this protection would be necessary only 
in case of residential premises. When a 
tenant is in occupation of business pre- 
mises, there would be no question of pro- 
tection against dispossession of a member 
of the tenant’s family residing with him 
at the time of his death. The tenant may 
be carrying on a business in which the 
member of his family residing with him 
may not have any interest at all and yet 
on the construction adopted by the High 
Court, such member of the family would 
become a tenant in respect of the busi- 
ness premises. Such a result could not 
have been intended to be brought about 
by the legislature. It is difficult to discern 
any public policy which might seem to 
require it. The principle behind S. 5 (11) 
(c) seems to be that when a tenant is in 
occupation of premises, the tenancy is 
taken by him not only for his own bene- 
fit, but also for the benefit of the mem- 
bers of the family residing with him, 
and, therefore, when the tenant dies, pro- 
tection should be extended to the mem- 
bers of the family who were participants 
in the benefit of the tenancy ,and for 
whose needs inter alia the tenancy was 
Originally taken by the tenant. This 
principle underlying the enactment of 
S, 5 (11) (c) also goes to indicate that it 
is in respect of residential premises that 
the protection under that section is in- 
tended to be given.” 


6. Counsel for the heirs of the tenant, 
however, placed reliance on the decision 
of the Supreme Court in Damadilal v. 
Parashram, AIR 1976 SC 2229. After go- 
ing through the aforesaid decision, I find 
that the definition of ‘tenant’ in that case 
was entirely different from the definition 
of ‘tenant’ in the Ganpat lLadha’s case 
(AIR 1978 SC 955) (supra) and in the Act. 
Both the aforesaid decisions of the Sup- 
reme Court were referred to before a Full 
Bench of the Delhi High Court in Haji 
Mohammed Din v. Narain Dass, (1979) .1 
Ren LR 295: (AIR 1979 Delhi 186) to find 
out if a provision like the one in the Act 
would make tenancy heritable for resi- 


dential purposes only or the benefit could 
be extended to non-residential premises 
also. The definition which fell for consi- 
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deration in the aforesaid decision was as 
follows:— 


“ “tenant? means ... ... ... and includes 
evs oes oe In the event of the death of the 
person continuing in possession after the 
termination of his tenancy subject to the 
order of succession and conditions speci- 
fied as had been ordinarily living 
in the premises with such person as a 
member or members of his family up to 
the date of his death......... sa 
This definition was considered to be simi- 
lar to that contained in Ganpat Ladha’s 
case (Supra) and the decision of the Sup- 
preme Court in Damadilal’s case (supra) 
was distinguished. Similar is the view of 
a Division Bench of the Madras High 
Court in Haji Abdullah Sait v. K. San- 
jeevi Rao, (1980) 1 Ren CR 187. Agreeing 
with the Full Bench‘of the Delhi High 
Court, I am of the view that the decision 
of the Supreme Court in Ganpat Ladha’s 
case (supra) is ‘applicable to the facts of 
these cases and Damadilal’s case (supra) 
is clearly distinguishable and  aceording 
to the definition of ‘tenant’ contained in 
the Act, the tenancy rights in a shop or 
business premises would not be heritable. 


T. The aforesaid view of mine finds 
ample support from a short judgment 
rendered by J. V. Gupta, J., on 18th 
December, 1980, in R. S. A. No. 2715 of 
1980,* Om Prakash v. Smt. Kailash Wati 
The operative part of the judgment is as 
follows: 

“The premises, in dispute, is a shop 

situated in Ambala, in the State of Har- 
yana. Both the Courts below relying on 
AIR 1978 SC 955, have held that the 
tenancy was not heritable; particularly in 
view of the definition of the term ‘tenant’ 
as given in the Haryana Urban (Control 
of Rent and Eviction) Act, 1973. Again in 
AIR 1979 SC 1121, it has been made clear 
by their Lordships of the Supreme Court, 
that the Supreme Court had not laid - 
down a wide proposition in AIR 1976 SC 
2229, that every statutory tenancy was 
heritable. In view of the said authorita- 
tive pronouncement by their Lordships 
of the Supreme Court, I do not find any 
ground to interfere in this second appeal. 
Dismissed.” 
The aforesaid view is further supported 
by a decision of M. R. Sharma, J., in 
Sarwan Kumar v. Piare Lal, (1979) 81 
Pun LR 271. 

8. Faced with the situation, the coun- 
sel for the heirs of the tenants placed 
reliance on a decision of I. S. Tiwana, J., 


*Reported in (1981) 1 Ren CJ +143. 
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in R. S. A. No. 184 of 1980 (Gordhan Dass 
v. Dina Nath), decided on 13th March, 
1981, and a Division Bench decision of 


‘this Court in Civil Revision No. 2215 of 


1978 (Smt. Savitri Devi v. Nem Chand), 
decided on 14th July, 1980. As regards 
Gordhan Dass’s case (supra) the opening 
part of the judgment would show that 
the tenant died on 29th August, 1972, 
when the East Punjab Urban Rent Res- 
triction Act, 1949, was in force in Har- 
yana and the definition contained in that 
Act is very much different from the defi- 
nition containéd in the Act. In the pre- 
sent cases, the tenants died after the 


-Haryana Act came into force and, there- 


fore. the definition contained in the Har- 
yana Act would be applicable, As such 
Gordhan Dass’s case (supra) is clearly dis- 
tinguishable. Coming to Savitri Devi's 
case (supra), detailed facts have not been 
mentioned in the judgment and, there- 
fore, the High Court file of the case was 
sent for and it transpires therefrom that 
the succession in respect of tenancy 
rights of the shop in dispute in that case 
opened on 17th January, 19867 long before 
the Act came into force, and, therefore, 
two sons of the tenant, namely, Ved Par- 
kash and Amrish Kumar, occupied the 
shop and continued as tenants after the 
death of their father. Later on, the land- 
lord sought ejectment of Ved Parkash 
and Amrish Kumar, the two sons of the 
original tenant, and was successful in 
obtaining an order of ejectment _against 
them. The sons filed an appeal in which 
by compromise the order of ejectment 
was maintainéd and 4/5 years’ time was 
given to the sons to vacate. Since the sons 
did not vacate after the expiry of the 


time allowed, the owner took 
out execution oof the order of 
ejectment. Their mother filed an ob- 


jection petition claiming that she too had 


. inherited fhe tenancy rights in the shop 


and, therefore, the ejectment order could 
not be executed against her. Her objec- 
tions were dismissed by the Executing 
Court with finding that it was not proved 
that she ever occupied the shop and in 
fact it was proved that the two sons, 


namely, Ved Parkash and Amrish Kumar, - 


alone, occupied the shop. On objector’s re- 


' vision to this Court, the order of the Ex- 


ecuting Court was maintained on the 


. Same reasoning. Hence, this case is also 


of no avail to the heirs of the tenants. 
Reverting to the facts of the present twa 


cases, the death of the tenants occurred 
in the year 1978 when the Haryana. Act 


was in force. and undisputably..both ...the 
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premises are shops and as such ‘the heirs 
of the tenants did not inherit the tenancy 
rights. Hence, the Courts below were 
right in coming to that conclusion. 


9. For the reasons recorded above, I 
do not find any merit in the civil revi- 
sion or the second appeal. Both are dis- 
missed but without any order as to 
costs, - 


_ Revision and second appeal 
dismissed, 
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' RN. MITTAL, J. 
Ram Niwas and another, Appellants v. 
Rakesh Kumar and others, Respondents. 


Letters Patent Appeal No. 291 of 1976, 
D/- 16-7-1981.* 


Civil P. C. (5 of 1908), O. 2, R. 2 — 
Suit for ejectment on ground of tenancy 
— Plaintiff taking plea about title — Par- 
ties going to trial on that question — De- 
cree for possession on basis of title can _ 
be passed, 


Where in a case for ejectment on the 
ground of tenancy, if plaintiff had taken 
a plea about title and the parties went to 
trial on that question, a decree for pos- 
session on the basis of title could be pass- 
ed. AIR 1956 SC 593, Rel. on, AIR 1925 
All 705 and AIR 1930 Cal 42, Distinguish- 
ed. (Paras 6, 7) 

It is well settled that if the parties 
know that a point arises in a case and 
they produce evidence on it, though it 
does not find place in the pleadings and : 
no specific issue has been framed on it, 
the court can still adjudicate thereon. 
None of the parties can be allowed to say 
that the court -cannot decide the matter 
because it was not raised in the pleadings. 

(Para 5) 


Cases Referred: Chronological Paras 


(1958) R. S. A. No. 454 of 1958 (Pun), 


Smt. Mohinder Kaur v., Mohinder 
Singh 11 
-AIR 1956 SC 593 | 5 
AIR 1951 Orissa ir - 7 
AIR 1946 Pat 103 7 


*Against judgment of S. P. Goyal, J. im 
Second Appeal No. 601 of 1968, _D/- 
14-5-1976. 
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AIR 1930 Cal 42 5 . 9 
ATR 1925 All 705 | 9 
(1908) 34 Ind App 27: ILR 28 All 184 5 
(1903) ILR 25 All 498. (FB) 7,8 


K. C. .Puri with R. C. Puri, for Appel- 
‘ants; J. S. Wasu, Sr. Advocate with Miss 
Rupinder: Wasu, for Respondents. 


RAJENDRA NATH MITTAL, J.:— This 
letters patent iappeal has been filed by 
two of the defendants against the judg- 
ment of the learned single Judge, dated. 
14th May, 1976. 


2. Briefly, the facts are that the shop 
jn dispute was sold by Mohinder Singh 
defendant to Rakesh Kumar plaintiff for 
a sum of Rs. 5;200 by a registered sale 
deed, dated 23rd November, 1958. The 
shop was on a monthly rent of Rs, 40 
‘with M/s. Om Parkash Ghansham Dass, 
defendant ‘No. 1. Om Parkash Ghansham 
Dass and, Pawan Kumar respondents and 
Ram Niwas appellant are the proprietors 


. ‘of the firm. After the purchase the plain- 


tiff served a notice on the tenant-firm in- 
forming it that he had purchased the shop 
and asking it topay the ‘damages and 
vacate the same. The firm claimed ‘that 
Smt. Mohinder Kaur was the owner of 
the property under whom it was: holding 


the shop as a tenant and consequently the . 


question .of vacating it or making pay- 
ment of rent to him did not arise. The 
plaintiff, therefore, instituted a suit for 
ejectment and recovery of Rs. 1,386/10/8 


~ by way of damages. 


3. The suit was contested by the firm 
‘and its proprietors. They controverted 
the allegations of the plaintiff and denied 


. ¢hat the plaintiff had become the owner 


of the shop by purchase from Mohinder 
Singh, They further pleaded that the suit 
was filed on the basis of tenancy and, 
therefore, no decree for possession could 
be passed in favour of the a on 
the basis of ownership. 


A. It was held by- the trial Court that 
the plaintiff failed to prove the tenancy 
as alleged by him, rather the firm was a 
tenant under Mohinder Kaur. It further 
held that Mohinder Singh was not an 
exclusive owner of the shop and, there- 


- fore, he could not transfer it to the plain- 


tiff. The suit was, therefore, dismissed by 
it. The learned District Judge, in appeal, 
upheld the findings of the trial ‘Court 
and confirmed its decree, The plaintiff 
came to this Court in second appeal. ‘The 
learned single Judge affirmed the finding 
of the District Judge that ‘the plaintiff 
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‘came to the conclusion that 


ALR- 
failed to prove that the firm was a tenaat 
under Mohinder Singh. He,. however, 
Mohinder 
Singh was entitled to sell the property ` 
and, therefore, a valid title was.acquired 
‘by | the plaintiff, He then held . that an 
overall reading of the plaint showed that 
the suit was.for possession on the basis 
of title and that even otherwise. there 
‘was no bar to grant a decree for posses- 
‘sion on the basis of title as the plaintiff 
had made necessary averments in the 
plaint in-that regard. Consequently, he 
accepted the appeal and. decreed the suit 
‘of the plaintiff. The firm and Ram Niwas, 
one of its proprietors, have filed this let- 
ters patent appeal. 


5. "The main question which arises for 
‘decision is that if in a suit for ejectment 
‘on the ground of tenancy, the plaintiff 
pleads title and the parties lead evidence 
in that regard, can a decree for posses- 


- sion on ‘the basis of the title: be passed. 


According to the learned counsel for the 
appellants, it cannot be done. It is well- 
‘settled that if the parties knew that a 
point arises in a case and they produce 
‘evidence on it, though it does not find 
place in the pleadings and no specific 
issue ‘has been framed on it, the Court 
can still adjudicate thereon. None of the 
‘parties can be allowed to say that the 
‘Court ‘cannot ‘decide the matter because- it 
‘was not raised in the pleadings.. The mat- 
ter is not res integra. A similar ques- 
tion arose before the Privy Council in 
Rani Chandra Kunwar v. Narpat Singh, 
(1906) 34 Ind App 27. In that case, the 
‘defendants at the time of trial raised a 
contention that the plaintiff. ihad been 
given away in adoption and. was, there- 
fore, not entitled to inherit. This plea was 
neither taken in the written statement 
nor an issue had been framed thereon. 
The contention was raised before -the 
Privy ` ‘Council by the plaintiff that in 
view of the pleadings, the question of 
adoption could not -be gone into. It was 
held by Lord Atkinson that as both the 
parties had gone to trial on the question 
of adoption and as the plaintiff had not 
been taken by surprise, the plea as to 
adoption was open to the defendants, The | 
objection. was consequently overruled. 
The view of the Privy Council was fol- 
‘lowed by the Supreme Court in Nagubai 
Ammal v. B. Shama Rao, AIR 1956 SC 


593. In ‘that case, no specific plea that 


the sale in favour of the defendants was 


affected by the doctrine of lis pendens 
was taken in the plaint and no specific 


-y 










tissue had been framed on the question. 
However, the defendants went to trial. 
with full knowledge that the question of 
is pendens was in issue, had ample op- 
portunity to adduce their evidence there- 
on and fully availed themselves of the 


for the Court, observed that. the principle. 
that the evidence led on issues on which 
: the parties actually went’ to trial should 
Rei-not be made the foundation for decision 
|: Of another and different issue, which was 
fs not present to the minds of the parties, 
i ¥has no application to a case where par- 
7 ties go to trial with the knowledge that 
4a particular question is in issue, though. 
’ 5. no specific issue has- been framed there- 
$o on and adduce evidence relating thereto. 
n The absence of a specific pleading on the 
PG question is a mere irregularity which 
s 4 causes no prejudice to the defendant. 







‘“* ing title had been taken in the plaint 
e;and the appellant knew very well that 
= |the question of title was involved in the 
>F lease. The plaintiff-respondent had led 
ma evidence in afirmative and the appellants 
“lin rebuttal in that regard. Now, they 
* „jeannot be allowed to say that the ques- 
h; tion of title cannot be gone into, The 
ly. {observations of the Supreme Court are 
S fully applicable to the case. 

es Vis : . ‘ 
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7.- There is another angle from which 
the matter can be looked into. It is, that 
-lin a case for ejectment on the ground of 
tenancy, if the plaintiff has taken a plea 
about title and the parties go to trial on 
that question, a decree for 
on the basis of title can be passed. In the 
> laforesaid view, we are fortified by the 
A's observations of a Full Bench judgment 
at of the Allahabad High Gourt in. Bal- 
ge: makund v. Dalu, (1903) ILR 25 All 498, 
: Im that case, the plaintiff filed a suit 
«i, alleging that he was the proprietor of the 

* property a part of which he had leased 
out to the defendant. The latter had re- 
fused to pay the rent agreed upon and, 
'~ therefore, he was entitled to recover its 
ES possession by ejectment of the defendant, 
E vy, it was held that even though the plaintiff 
¥. . had failed to make’out his case as to the 
i < letting, he nevertheless should get a de- 

: ¥ cree on the basis of his title unless the 
be? defendant could show a better one. The 
fact that no distinct issue as to the plain- 
re tiffs title had been framed could not be 
"> construed to the prejudice of the plaintiff 
pê“ inasmuch as the issue had in fact been 
> , tried and it could not be said that the 
7 defendant had been in any way taken by. 
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same. Venkatarama Ayyar, J. - speaking. | 


‘He: 


- , 6 In the present case, a plea regard- . 


possession . 
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surprise: The above view was followed in 
Saral Sonar v. Sudama Singh, AIR 1946: 
Pat 103 and: Paramananda Das. v, Sankar 
Rath, AIR. 1951 Orissa: 11. We are in res- 
pectful agreement with the view express- 
ed in the above cases, 


8. The counsel for the appellants: has: 
tried. to distinguish Balmakumd’s case. 
(supra) on the ground that.in 1903 ths 
same court-fee was payable in a suit for 
ejectment on. the basis of tenancy and a 
suit for possession an the basis of title. 
has submitted that the Court-fees 
Act was later amended and now different 
court-fees. are payable on the abovesaid: 
suits. According to him, the ratio of thd 
Full Bench judgment is not applicable 
after the amendment of the Court-fees 
Act: We do not find any force in the sub- 
mission of the learned. counsel. The Court, 
in case full court-fee has not been paid: 
by the plaintiff, has ample powers under. 


'§.. 149 of the C.. P. C. to allow him to pay. 


the court-fee at any time. He should not 
be asked to litigate again on that ground, 
if he is ready to pay the court-fee. I, is 
also well-settled that the question of 
court-fee is between him and the State . 
and the defendant does not suffer, if pro- 
per court-fee has not been paid. The ob- 
jection, in our opinion, is of a highly 
technical nature and, therefore, we re- 
ject it > 


9. The learned counsel for the appel- 
lants made a reference to Shib Ram v. 
Faqira, AIR 1925 All 705, and Govinda 
Kumar Sur v. Mohini Mohan Sen, AIR 
1930 Cal 42. The abovesaid cases are dis- 
tinguishable and he, in our view, 
get any benefit from the 
made therein. 


10. The second question that requires 
determination is as to whether the suit 
was filed by the plaintiff for possession 
on the ground of title or on the basis of 
tenancy. The counsel for the appellants 
has urged that the learned single Judge 
has misconstrued the plaint and held that 
the suit was for possession. In view of 
the finding on the earlier point that even 
if the suit be deemed to be on the basis 
of tenancy, a decree could be passed in 
favour of the plaintiff on the basis of 
title, this question loses significanee and 
it is not necessary to go into it. - 


cannot 
observations . 


11. Faced with the aforesaid difficulty, 
Mr. Puri sought to urge that the learned 
Single Judge, erroneously held tbat 
Mohinder Singh had the right to sell the 
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plot and the shop, He urges that in doing 
so, he has not taken into consideration 
copy of the application, Exhibit D-15, 
dated ilth November, 1952, made by 
Mohinder Singh against his father Kartar 
Singh to declare him as his Manager and 
Exhibit D-17, the list of properties attach- 
ed to that application. According to him, 
the property in dispute was not shown 
to be belonging to Kartar Singh- and, 
therefore, Mohinder Singh had no right 
in the property, We have given due con- 
sideration to the argument but regret our 
inability to accept it. Admittedly, a com- 
_ promise lad been arrived at between 
Mohinder Singh and Smt. Mohinder Kaur 
in the High Court.in Regular. Second Ap- 
peal No. 454.0of 1958 (Smt. Mohinder 


Kaur v. Mohinder Singh) wherein it was. 


agreed that Khasra No, 152 on which 
the property in dispute was situated was 
the joint, property of the parties and that. 
Mohinder Singh. had the right to sell it, 


Thus, it is evident that Mohinder Singh ` 
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had a right to sell the plot.. If he sold - it 
after constructing a shop, it cannot be 


held that the sale is invalid. That is Di 
even Smt. Mohinder Kaur has not chal 

lenged the validity of the sale in favou. 
of the plaintiff.. Thus, the appellants can: 


Beli 


| 


not. be allowed to challenge the sale by 


Mohinder Singh in favour of the plain’ 
tiff, The compromise between the partie 
is subsequent to the dates of the above 
said two documents, Consequently, thi 
learned counsel for the appellants canno 
derive any benefit from them, \ 

12. For the aforesaid reasons, there ig 
no merit in the letters patent appeal anc 
the same is dismissed with costs, Counse: 
fee Rs. 300. 


S, S. SANDHAWALIA, C. J.: I Sao 
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